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THE 


DOCTRINE  OF  EQUITY. 


INTRODUCTION. 

EABLY  EQUITABLE  JURISDICTION  OF  THE  00T7BT  OF  CHAKCERY — 
GENERAL  OUTUNE  OF  EQUITABLE  JURIBDICnON,  PLEADING 
AND  PBOCOBDURE. 

The  subject  of  the  present  Treatise  is  the  prerogative  jurisdic- 
tion of  the  Great  Seal  for  giving  effect  to  certain  civil  rights^ 
technically  called  Equities,  where  the  ordinary  process  of  law  is 
inadequate. 

By  the  original  system  of  English  jurisprudence  as  explained 
by  Lord  Chief  Justice  Hale,  the  whole  judicial  authority  of  the 
Crown  was  exercised  by  the  King  in  person,  sitting  in  his  Royal 
Court,  called  the  Aula  or  Curia  R^is.  Portions  of  this  authority 
were  afterwards  del^ated  to  the  courts  of  law;  and  where  an 
injury  had  been  committed,  which  the  authority  of  those  courts 
was  adequate  to  redress,  a  writ  under  the  Great  Seal  was  issued  out 
of  chancery,  called  an  original  writ,  directed  to  the  sheriff  of  the 
county  where  the  injury  was  allied  to  have  been  committed,  con- 
taining a  summary  statement  of  the  cause  of  complaint,  and 
requiring  him  to  bring  the  wrongdoer  before  the  proper  court  of 
law,  there  to  answer  the  plaintiff's  charge.  The  use  of  original 
writs  in  personal  actions  is  now  abolished.  But  such  a  writ  was 
formerly  essential  to  the  institution  of  any  action  in  the  superior 
courts  of  law,  and  in  real  and  mixed  actions  it  is  still  necessary. 
The  portion  of  the  royal  authority  which  was  not  thus  del^ated 
to  the  courts  of  law  appears  to  have  remained  in  the  Sovereign  as 
a  branch  of  the  prerogative,  and  to  have  been  naturally  intrusted 
-  to  the  Lord  Chancellor  as  the  minister  in  whose  custody  the  Great 
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Xxix  OUTLINE  OP  EQUTTABIiE  JUBISDICTION, 

Seal  was  placed.*  The  *marmer  of  ite  exercise  was  by  an- 
^  -I  other  writ^  also  issuing  under  the  Great  Seal,  called  the 
writ  of  subpoena,  which  was  directed  to  the  defendant  personally^ 
and  commanded  him  under  a  penalty  to  appear  to  answer  such 
things  as  were  alleged  against  him,  and  to  abide  by  the  decree 
which  should  be  made.  The  principle  by  which  its  exercise  was 
regulated  appears  to  have  been  the  one  above  stated,  viz.,  that  of 
affording  an  effectual  remedy  where  the  remedy  at  conmion  law 
was  imperfect,  but  not,  as  has  been  sometimes  erroneously  sup^ 
posed,  that  of  creating  a  right  which  the  common  law  had  denied. 
The  existence  of  this  prerogative  or  equitable  jurisdiction  seems 
to  be  in  a  great  degree  peculiar  to  this  country,  and  to  pervade  the 
whole  system  of  its  judicial  polity.*  The  Court  of  Exchequer, 
established  for  enforcing  payment  of  debts  and  duties  to  the  King, 
and  incidentally  administering  justice  to  the  debtors  and  account- 
ants to  the  Crown,  was,  until  the  recent  abolition  by  statute  of  its 
equitable  jurisdiction,  subdivided  into  a  court  of  equity,  and  a 
court  of  common  law ;  and  there  are  also  several  inferior  courts 
of  equity,  which  exercise  exclusive  jurisdiction  over  matters  within 
their  cognizance,  having  their  own  peculiar  courts  of  appeal,  and 
without  any  appellate  jurisdiction  in  the  Court  of  Chancery.  If, 
however,  a  suit  be  commenced  in  those  courts,  where  the  cause  of 
suit  is  without  their  jurisdiction,  or  where  by  reason  of  the  limited 
jurisdiction  of  the  court  the  defendant  cannot  have  complete  justice, 
the  defendant,  before  decision  of  the  suit,  may  file  a  bill  in  the 
High  Court  of  Chancery,  showing  the  incompetency  of  the  inferior 
court,  and  praying  a  special  writ  of  certiorari  to  remove  the  cause 
into  the  Court  of  Chancery.  The  principal  inferior  jurisdictions 
in  England  which  have  cognizance  of  equitable  cases,  are  those 
of  the  counties  Palatine  of  Lancaster  and  Durham,  the  Courts  of 
the  two  Universities  of  Oxford  and  Cambridge,  the  Courts  of  the 
City  of  London,  and  the  Cinque  Ports.  The  County  Palatine  of 
Chester,  and  the  Principality  of  Wales,  had  also,  formerly,  courts 
of  equitable  jurisdiction,  but  these  courts  are  now  abolished.* 

I  Hale's  Jurifldiction  of  H.  L. ;  King  v.  Hare,  1  Str.  150;  1  Stoiy  on  Eq., 
8.  41-49 ;  8  Steph.  Black.  407 ;  Steph.  on  Plead.  6. 

'  Mitf.  6y  50,  161. 

>  Mitf.  on  Pleading  6,  50,  151 ;  1  Daniel's  Chancery  Practice  509;  1  Mad- 

dock's  Chancery  Practice  249;    1  Equity  Draftsman  1S( ;    5  Vict.  c.  5;  11 

Geo.  4 ;  1  Wm.  4,  c.  70,  s.  14. 
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The  earliest  instanoes  which  have  been  hitherto  published  of  the 
exenase  *of  the  prerogative  jurisdiction  of  the  Great  Seal,  r^^  .-i 
are  foand  in  a  series  of  Caumoery  records  oommencmg  •-  ^"'J 
\irith  the  reign  of  Richard  2,  and  ending  with  that  of  Elizabeth, 
which  was  published  in  1827, 1830,  and  1832  by  the  Eecord  Com- 
miasioners.' 

Some  of  the  petitions  contained  in  this  collection  appear  to  have 
been  merely  presented  to  the  Chancellor,  as  the  official  fi*amer  of 
ordinary  writs,  to  obtain  a  suitable  one  for  the  plaintiff's  case ; 
others,  especially  during  the  reigns  of  Edward  4,  Henry  6,  and 
Henry  8,  are  for  a  writ  in  the  nature  of  a  habeas  corpus  to  have 
the  complainant  released  from  an  illegal  imprisonment ;  but  in  the 
majority  of  instances  they  appeal  to  the  prerogative  jurisdiction  of 
the  Chancellor,  and  pray,  not  that  the  wrong  complained  of  may 
be  remedied  at  law,  but  that  the  Chancellor  will  examine  the 
parties,  and  give  appropriate  redress. 

In  many  cases  a  special  ground  is  alleged  for  calling  on  the 
Chancellor  to  exercise  a  jurisdiction  which  would  naturally  fall 
within  the  province  of  the  common  law  courts.  One  of  the 
grounds  so  allied,  and  which  strongly  marks  the  character  of 
the  age,  is  the  difficulty  of  obtaining  justice  by  reason  of  the 
wealth  and  power  of  the  wrongdoer.  Thus  in  one  case,  it  is 
said  that  the  plaintiff  cannot  have  any  remedy  at  law  in  conse- 
quence of  the  defendant  being  surrounded  by  many  men  of  his 
maintenance.  In  another,  that  the  de^dant  is  strong  and 
abounding  in  riches,  and  a  great  maintainer  of  quarrels,  and  the 
complainant  is  poor,  and  hath  not  the  means  to  sue  for  remedy 
at  the  conmion  law.  In  a  third,  the  reh'ef  is  prayed  ^^  because 
your  petitioners,  John  and  Catharine,  are  so  poor,  and  the  said 
John  so  ill,  that  they  cannot  pursue  the  common  law."  Of  this 
sort  of  jurisdiction  there  are  many  instances,  but  in  one  case, 
towards  the  end  of  Henry  the  Eighth's  reign,  the  prayer  is,  that 
the  petitioner,  who  had  been  restrained  by  injunction  from  pro- 
ceeding at  law,  "  may  be  relieved  from  the  prohibition,  because  he 
is  a  poor  man,  and  unable  to  sue  in  the  King's  Court  of  Chan- 
cery."* 

*  Calendar  of  Chanceiy  Proceedings,  vols.  1,  2,  and  8. 

•  Goddard  v.  Ingepenne,  1  Chan.  Cal.  viii. ;  Thomas  r.  Wyse,  Id.  xiv. ; 
Bell  V,  Savage,  Id.  xiv. ;  Royal  v.  Garter,  Id.  cxxx. 
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The  jurisdiction  exercised  on  the  ground  of  poverty  or  over- 
bearing power  has  necessarily  died  with  the  state  of  society  in 
which  it  originated ;  but  it  appears^  like  the  present  jurisdiction  of 
p^  ..-I  "Hhe  court,  to  have  been  based  on  the  principle  of  giving 
an  efficacious  remedy  for  a  right  existing  at  law/  and 
many  instances  occur  in  the  records  where  the  ordinary  doctrines 
of  modern  equity  are  brought  forward  as  the  grounds  for  relief. 
The  most  frequent  of  these  equities,  especiaUy  in  the  latter  years 
of  Henry  6,  and  in  the  subsequent  reigns,  is  for  enforcing  convey- 
ances by  feoffees  in  trust;  but  many  other  ordinary  equities  occur. 
Thus,  for  example,  we  find  a  bill  seeking  to  set  aside  a  conveyance 
which  the  defendant  had  obtained  by  intoxicating  the  plaintiff;^  a 
bill  by  a  tithe-owner  to  obtain  payment  for  his  tithes  f  a  bill  stat- 
ing that  the  plaintiff  had  recovered  her  land  at  law,  but  that  the 
defendant  continued  vexatiously  to  harass  her,  and  seeking  to  have 
him  restrained  f  a  bill  by  an  executor  stating  that  the  defendant 
had,  by  a  trick,  obtained  from  him  a  general  release,  when  he  was 
ignorant  of  a  debt  due  fix)m  the  defendant  to  his  testator,  and 
intended  the  release  to  apply  to  other  matters,  and  praying  an 
injunction  against  setting  it  up  at  law  as  a  discharge  of  that  debt  ;^ 
a  bill  against  an  executor  for  payment  of  his  testator's  debt  f  a 
bill  to  perpetuate  testimony  f  a  bill  for  discovery  of  title  deeds  f 
and  a  bill  for  specific  performance  of  a  contract.' 

It  must  not,  however,  be  supposed  that  in  all  the  petitions  to 
the  Chancellor  contained  in  these  records  the  principles  of  modem 
equity  were  rigorously  observed ;  or  even  that  it  was  the  uniform 
practice  to  set  out  any  special  ground  for  interference.  In  many 
instances  the  doctrines  of  equity  may  be  traced ;  but  there  are 
many  others,  where  the  complaints  made  are  merely  of  violent 
assaults,  or  of  other  wrongs  which  might  apparently  have  been 
redressed  at  law.    And  we  sometimes  find  the  jurisdiction  resisted 

»  Stonehoiue  v.  Stansfaaw,  1  Ch.  Cal.  zxiz. 
'  Arkenden  v.  Starkej,  Id.  xxxt. 
*■  Freeman  v,  Pontrell,  Id.  xlii. 

*  Cobbethorn  v.  Williams,  Id.  li. 

'  Vavasour  v.  Chadwick,  Id.  xciii. 

*  Earl  of  Oxford  v.  Tyrrell,  Id.  cxx. 
7  Baker  r.  Parson,  2  Chan.  Cal.  I. 

*  Tyngelden  v.  Warham,  Id.  Uv« 
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on  that  ground.    ThxiB,  for  example^  in  one  of  the  cases  already 
referred  to,  the  bill,  after  mentioning  the  subtraction  of  the  plain- 
tiff's tithes,  complains  also  that  the  defendant  had  violently  driven 
a\7ay  his  sheep,  and  the  defendant,  after  answering  to  the  former 
charge,  says,  with  reference  '*'to  the  latter,   ^'that  the    r«       ...-i 

.1.1  ,  1  1        /.        1        l*xxxuij 

same  is  deternuned  at  the  common  law ;  wherefore  he 
understands  not,  that  the  King's  Court  of  his  Chanceiy  in  this  case 
will  have  knowledge ;  nevertheless,  for  declaration  of  the  matter 
to  yon,  my  Lord  Chancellor,  the  defendant  saith  that  he  never 
took  nor  drove  away  any  sheep  of  the  said  complainant"  And  in 
a  subsequent  case  we  find  the  defendant  alleging  that  some  of  the 
matter  contained  in  the  bill  is  ^'  matter  triable  at  the  common  law, 
by  action  of  trespass  or  false  imprisonment,  the  which  matter 
ought  not  by  the  King's  law  of  this  land,  to  be  determined  in  this 
court  f  and  that  other  matters  in  the  bill  alleged  are,  in  like  man- 
ner, determinable  at  the  common  law,  by  assize  of  novel  dissdsin, 
and  by  writ  of  dower ;  "  nevertheless,"  he  goes  on  to  say,  "  for  the 
truth  and  plainness  of  the  matter,  he  denies  having  done  the  acts 
complained  of."^ 

Whether  this  last  class  of  cases  were  ever  properly  within  the 
jurisdiction  of  the  Chancellor  may  admit  of  some  doubt.  That 
they  are  not  so  now  is  unquestionable ;  and,  from  the  earliest  time 
when  sudi  jurisdiction  was  claimed,  down  to  the  time  of  its  final 
abandonment,  we  find  a  perpetual  struggle  going  on  against  its 
authority.' 

The  first  instance  of  this  opposition  occurs  in  the  13th  year  of 
Kichard  2  (A.  D.  1389),  when  the  Commons  petitioned  that  no 
man  might  be  brought  before  the  Chancellor  or  the  King's  Coun- 
cil fi)r  matters  remedial  at  the  common  law.  But  the  only  answer 
given  by  the  King  was,  that  '^  he  would  keep  his  reality  as  his 
predecessors  had  done  before  him."'  In  four  years  afterwards 
(A.  D.  1393-4),  on  a  second  petition  being  presented  to  the  same 
efiect,  a  partial  remedy  was  granted  by  a  statute,  which  authorized 
the  Chancellor  to  give  costs  to  the  defendant,  where  writs  of 
subpoena  should  have  been  obtained  on  untrue  suggestions.^    In 

>  Arkenden  v.  Starkey,  1  Cb.  Cal.  xxxt.  ;  Harry  v,  Lyngeyn,  Id.  xliz. 
'  Rotuli  Parliameiitorum  ut  et  Petitiones  et  Placita  in  Parliamento,  vol.  iii. 
1877-1411;  vol.  iv.  1418-14S6. 
*  Rul.  Pari.  266.  «  Ibid.  323. 
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the  first  year  of  Heniy  4  (A.  D.  1399)^  a  Bimilar  petition  was 
again  presented,  and  the  King  answered  that ''  the  statutes  should 
be  kept  except  where  one  party  was  so  great  and  rich,  and  the 
other  so  poor,  that  he  could  not  otherwise  have  remedy.^'^  In  the 
P^  .  1  fourth  *year  of  the  same  reign  (A.  D.  1402),  the  Com- 
mons again  made  the  usual  complaint,  alleging  that,  ac- 
cording to  the  Statutes  of  Edw.  3,  no  man  ought  to  be  imprisoned 
or  put  out  of  his  freehold  except  by  the  processes  of  common  law. 
The  King,  however,  in  this  instance  distinctly  asserted  his  own 
jurisdiction;  and  his  answer  was,  that  '^he  would  desire  his 
officers  to  abstain  more  from  sending  for  his  subjects  than  they 
had  hitherto  done;  but  that  it  was  not  his  intention  that  they 
should  refrain  from  so  doing  in  reasonable  causes,  as  had  been 
done  by  his  good  progenitors.'"  This  answer,  however,  was  far 
from  giving  satisfaction  to  the  Commons ;  and,  in  the  third  and 
ninth  years  of  his  successor  (A.  D.  1415  and  1421),  we  find  them 
speaking  in  very  angry  terms  of  the  writ  of  subpoena,  and  allying 
that  such  writs  were  never  granted  or  used  before  the  time  of  the 
late  King  Richard,  "  when  John  de  Waltham,  of  his  subtlety,  first 
found  out  the  novelty,  contrary  to  the  form  of  the  common  law  of 
the  realm."*  The  King  still  refused  to  abolish  the  writ;  but, 
fram  an  inspection  of  the  records  already  referred  to,  it  is  apparent 
that  the  instances  of  interference  with  the  common  law  were  at 
this  time  gradually  decreasing.  The  last  petitions  which  we  meet 
with  on  this  subject  were  presented  in  the  reign  of  Heniy  6,  and 
were  couched  in  the  usual  terms,  praying  that  the  writ  of  subpoena 
might  not  issue  for  matters  determinable  at  the  common  law ;  but 
the  only  answer  given  was  a  direction  that  '^  the  statutes  which 
already  existed  should  be  observed,  and  that  no  writ  of  subpoena 
should  be  granted  unless  the  plaintiff  gave  proper  security  for 
costs.'' 

This  is  the  last  time  we  meet  with  any  petitions  hostile  to  the 
jurisdiction,  and  from  the  tenor  of  all  the  remonstrances  made,  as 
well  as  fi*om  that  of  the  bills  which  appeared  in  the  calendar,  it 
seems  obvious  that  the  acknowledged  jurisdiction  of  Chancery  was 
in  cases  where  the  common  law  gave  or  admitted  a  right,  but  which 
were  irremediable  by  its  process.    We  do  not  find  either  in  the 

1  Bot.  Pari.  446.  *  3  Ibid.  606.  *  4  Ibid.  S4, 156 
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Temonsfcrances  or  in  the  bills  any  trace  of  a  jurisdiction  to  give  re- 
lief, on  the  ground  that  the  strict  law  had  denied  a  right  which,  in 
the  Chancellor's  view  of  justice,  ought  to  have  been  admitted. 

If  such  an  authority  had  ever  been  claimed,  the  complaints  of 
the  Commons  would  surely  have  been,  not  that  decisions  were  miule 
by  an*rrr^ular  authority,  and  under  an  irr^ular  process,  r*-YYxrl 
but  that  when  made  they  were  contrary  to  law.  This, 
however,  is  not  the  case;  but  the  only  objection  made  is,  that 
whereas  certain  matters  ought  to  be  decided  by  a  court  of  law,  they 
were  decided  by  the  Chancellor,  and  the  very  pledge  which  was  in 
one  instance  given  that  the  Chancery  should  not  interfere  in  matters 
of  common  law,  '^  unless  where  one  party  is  so  rich  and  the  other 
BO  poor  that  justice  cannot  otherwise  be  obtained,'^  clearly  points 
to  a  class  of  cases  in  which  a  right  existed  according  to  law,  but 
in  which,  for  some  reason  or  other,  the  common  *law  remedy  was 
ineflfectuaL 

The  same  principle  still  governs  the  jurisprudence  of  the  court 
It  does  not  create  rights  which  the  common  law  denies ;  but  it 
gives  effectual  redress  for  the  infringement  of  existing  rights,  where, 
by  reason  of  the  special  circumstances  of  the  case,  the  redress  at 
law  would  be  inadequate. 

The  manner  of  redress  at  law  is  by  a  judgment  for  the  plaintiff, 
entitling  him  to  recover,  as  the  case  may  be,  either  possession  of 
his  property  or  damages  for  its  detention  or  injury,  followed  by  a 
writ  of  execution  to  the  sheriff,  requiring  him  to  give  effect  to  the 
judgment  obtained.  If  this  redress  be  sufficient  there  is  no  juris- 
diction in  equity ;  and,  in  accordance  with  this  principle,  it  is  held 
that  the  Court  of  Chancery  cannot  assess  damages,  or  decree  pos- 
session of  land  or  payment  of  rent  under  a  legal  title ;  for  in  the 
one  case  the  assessment  may  be  made  by  a  jury,  in  the  other  the 
possession  may  be  obtained  by  ejectment,  and  the  intermediate  rent 
may  be  recovered  either  by  assumpsit  for  use  and  occupation  or 
by  trespass  for  mesne  profits.  The  manner  of  redress  in  Chancery 
is  by  a  decree  against  the  wrongdoer,  compelling  him  specifically 
to  make  good  his  default ;  and  therefore  if  the  wrong  require  spe- 
cific redress,  and  such  specific  redress  is  not  attainable  at  law,  there 
is  a  prerogative  jurisdiction  in  equity  to  relieve.  And  whether 
specific  redress  be  requisite  or  not,  the  inability  of  the  common  la\7 
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ooarts  to  examine  the  defendant  creates,  in  all  cases  of  civil  wrong, 
a  jurisdiction  in  equity  to  that  extent. 

The  jurisdiction,  however,  is  confined  to  civil  suits,  and  cannot 
be  extended  to  the  trial  of  crime.  It  is  the  right  of  every  man, 
when  charged  as  a  criminal,  to  be  exempt  £rom  giving  evidence 
against  himself,  and  to  have  his  guilt  or  innocence  tried  by  a  jury. 
And,  therefore,  in  all  criminal  proceedings,  and  in  those  also  which 
r*xxxvil  *™*y  ^  termed  quasi-<sriminal,  such  as  a  mandamus,  a 
quo  warranto,  or  the  enforcement  of  a  penalty  or  for- 
feiture, there  is  no  jurisdiction  in  equity  (unless  conferred  by  special 
enactment),  either  to  compel  discovery  or  to  afford  relief.^ 

The  jurisdiction  over  civil  rights  is  founded,  as  we  have  seen,  on 
the  writ  of  subpoena ;  and,  in  accordance  with  the  requirements  of 
that  writ,  is  exerted  for  a  double  purpose,  viz :  1.  For  discovery, 
compelling  the  defendant  to  answer  the  complaint:  and  2.  For 
relief,  compelling  him  to  perform  the  decree. 
^  The  Court  of  Chancery,  in  enforcing  discovery,  does  not  depart 
from  the  general  policy  of  the  law.  It  requires  a  defendant  to 
discover  the  truth  of  the  plaintiff  s  claim,  notwithstanding  that  he 
is  himself  the  party  sued ;  but  it  does  not  require  him  to  answer 
questions  which  on  grounds  of  general  policy  he  is  entitled  to  resist. 
In  accordance  with  this  principle  it  is  held,  first,  that  no  man  need 
discover  matters  tending  to  criminate  himself,  or  to  expose  him  to 
a  penalty  or  forfeiture;  secondly,  no  man  need  discover  l^al 
advice  which  has  been  given  him  by  his  professional  advisers,  or 
statements  of  fact  which  have  passed  between  himself  and  them  in 
reference  to  the  dispute  in  litigation ;  and  thirdly,  that  official  per- 
sons must  not  disdose  matters  of  State,  the  publication  of  which 
may  be  prejudicial  to  the  community. 

Subject  to  these  restrictions,  every  competent  defendant  in  equity 
must  answer  on  oath  as  to  all  facts  material  to  the  plaintiff's  case. 
He  must  answer  to  all  and  not  to  a  portion  only.  And  he  must 
answer  distinctly,  completely,  without  needless  prolixity,  and  to 
the  best  of  his  information  and  belief.  He  is  also  bound,  if 
required  by  the  plaintiff,  to  set  forth  a  list  of  all  documents  in  his 
possession  or  power  fix)m  which  similar  discovery  can  be  obtained ; 

I  Stoiy  on  Plead.  553;  Be  Hertford,  1  Hare  584;   Attomey-General  v. 
LaCHB,  2  Hare  566. 
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and  if  the  poaseesion  of  such  documents  and  their  character  as  fit 
subjects  of  disooveiy  can  be  shown  from  this  answer^  he  must 
permit  the  plaintiff  to  inspect  and  copy  them* 

The  jurisdiction  thus  exercised  for  enforcing  discovery  is  avail- 
able in  aid  of  proceedings  of  dvil  relief,  whether  such  relief  be 
asked  from  the  Court  of  Chancery,  or  from  any  other  pubUc  tri- 
bunal which  is  itself  unable  to  enforce  discovery.  If  the  conse- 
quent relief  *be  attainable  in  equity,  a  prayer  to  that  r*-—-  -i 
effect  is  introduced  in  the  bill,  whidi  is  then  termed  ^ 
bill  for  relief,  or  more  correctly  for  discovery  and  relief.  If  it  be 
attainable  in  a  different  court,  the  mere  fitct  that  discovery  is  requi- 
site will  not  alter  the  jurisdiction.  The  Court  of  Chancery  will 
compel  the  discovery,  but  the  relief  must  be  sought  before  the 
appropriate  tribunal,  and  the  bill  is  for  discovery  alone. 

In  addition  to  the  jurisdiction  for  discovery,  there  is  another 
substantially  similar  under  which  the  Comt  of  Chancery  inter- 
poses ;  namely,  for  the  procurement  of  evidence  to  be  used  else- 
where, without  itself  deciding  on  the  result,  viz.,  in  suits  for  a 
commission  to  examine  witnesses  abroad,  and  in  suits  for  the 
perpetuation  of  testimony  where  the  subject-matter  cannot  be 
immediately  investigated;  and  for  granting,  in  aid  of  its  own 
proceedings  or  of  a  proceeding  elsewhere,  the  peculiar  remedy 
termed  an  examination  de  bene  esse. 

The  jurisdiction  of  equity  to  grant  relief  originates,  as  we  have 
seen,  in  the  occasional  inadequacy  of  the  remedy  at  law,  and  the 
supplemental  character  which  it  thus  sustains  gives  rise  to  two 
important  maxims :  the  one,  that  '^  equity  follows  the  law  /'  the 
other,  that  ^^  he  who  would  have  equity  must  do  equity.^'  The 
£>rmer  maxin,  that  "  equity  follows  the  law,'^  imports  that  if  a 
«egal  daim,  t.  e.,  a  claim  triable  at  law,  be  contested  in  equity,  it 
will  be  decided  in  aooordanoe  with  the  legal  right,  if  the  contested 
claim  be  equitable,  i.  e.,  triable  in  equity  alone,  the  decision  will 
follow  the  analogy  of  law.  The  latter  maxim,  that  '^he  who 
would  have  equity  must  do  equity,"  imports  that  where  a  party, 
not  content  with  his  l^al  remedy,  seeks  the  supplemental  aid  of 
equity,  he  must  give  effect  to  all  equitable  rights  in  his  adversary 
respecting  the  subject-matter  of  the  suit. 

The  cases  of  inadequacy  at  common  law,  which  originate  the 
supplemental  jurisdiction  of  equity,  may  be  conveniently  divided  j 
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under  two  heads^  viz :  1.  Where  the  courts  of  ordinary  jurisdiction 
cannot  enforce  a  right ;  and  2.  Whera  they  cannot  administer  it. 

The  equities  under  the  first  head  of  this  division^  viz.,  where 
the  courts  of  ordinary  jurisdiction  cannot  enforce  a  right^  are 
those  for  performance  of  trusts  and  contracts ;  for  election  between 
inconsistent  benefits ;  for  completion  of  gifts  on  meritorious  con- 
sideration in  favor  of  the  donor's  intention  after  his  death;  for 
r*  •••!  giving  effect  to  *discharges  by  matter  in  pais  of  con- 
tracts under  seal;  for  relief  against  penalities  and 
forfeited  mortgages;  for  re-execution  or  correction  of  instru- 
ments which  have  been  lost  or  erroneously  framed;  for  setting 
aside  transactions  which  are  ill^al  or  fraudulent;  or  which  have 
been  carried  on  in  ignorance  or  mistake  of  material  &cts ;  and 
for  injunction  against  irreparable  torts. 

The  jurisdiction  to  enforce  performance  of  trusts  arises  where 
property  has  been  conferred  upon^  and  accepted  by^  one  person 
on  the  terms  of  using  it  for  the  benefit  of  another.  The  former 
person^  or  owner  at  law,  is  called  the  trustee ;  the  latter,  or  owner 
in  equity,  the  cestui  que  trust.  And  it  is  manifest  that  the  trustee, 
being  the  admitted  owner  at  law,  may  deal  with  the  property  at 
law  as  his  own,  and  that  the  equitable  ownership,  or  right  to  com- 
pel performance  of  the  trust,  is  only  cognizable  in  the  Court  of 
Cftiancery. 

In  order  to  originate  a  trust,  two  things  are  essential ;  first,  that 
the  ownership  conferred  be  coupled  with  a  trust,  either  declared 
by  the  parties  or  resulting  by  presumption  of  law ;  and  secondly, 
that  it  be  accepted  on  those  terms  by  the  trustee.  The  conse- 
quence of  its  creation  and  acceptance  is,  that  the  property  is  sub- 
jected to  a  double  ownership,  an  equitable  ownership  in  the  cestui 
que  trusty  and  a  legal  ownership  in  the  trustee. 

The  equitable  ownership  is  in  strictness  a  mere  chose  in  action, 
or  right  to  sue  a  subpoena  against  the  trustee ;  but  it  is  considered 
in  equity  the  estate  itself,  and  is  generally  r^ulated  by  principles 
corresponding  with  those  which  apply  to  an  estate  at  law.  The 
terms  in  which  it  is  declared  are  interpreted  by  the  same  rules ;  it 
is  subject  to  the  same  restraints  of  policy,  and  is  governed  by  the 
same  laws  of  devolution  and  transfer.  The  analogy,  however, 
which  exists  between  the  two  forms  of  ownership,  is  not  free  from 
exception.  The  legal  rules  of  interpretation,  though  uniformly 
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applicable  to  an  executed  trast^  {.  e.,  a  trust  of  which  the  scheme 
has  in  the  oatset  been  completely  declared,  are  not  applied  with 
equal  stringency  in  determining  the  limitations  of  an  executory 
trusty  i.  €.y  a  trust  where  the  ultimate  object  has  been  alone  de- 
noted, with  a  direction  to  effectuate  that  object  in  some  convenient 
way.  The  legal  restraints  of  policy,  though  generally  binding  an 
equitable  estate,  admit  in  that  respect  of  two  singular  exceptions ; 
the  one  in  what  are  called  the  separate  use  and  pin-money  trusts, 
enabling  a  married  woman  to  hold  property  independent  of  her 
husband,  and  allowing  *such  property  to  be  made  in-  r^  .  -i 
alienable ;  the  other  in  what  is  called  the  wife's  equity 
for  a  settlement,  restraining  the  husband's  rights  over  her  equitable 
chattels  real  and  choses  in  action  until  an  adequate  settlement  has 
been  made.  And  in  respect  also  to  the  devolution  of  trusts,  there 
are  two  exceptions  to  the  general  rule ;  the  one  real  in  their  ex- 
emption from  dower,  the  other  apparent  in  the  attendance  of  satis- 
fied terms  on  the  inheritance,  so  that  the  trust  devolves  on  the 
real  instead  of  the  personal  representative. 

The  means  by  which  an  equitable  ownership  is  transferred  or 
charged,  where  its  subject-matter  is  personal  estate,  are  analogous 
to  those  which  apply  to  a  legal  ownership,  rather  than  strictly 
identical  with  them.  The  distinction  originates  in  the  doctrine 
that  personal  property  passes  at  law  by  mere  delivery,  which, 
where  an  equitable  interest  is  transferred,  may  not  be  practicable ; 
and,  therefore,  in  order  to  pursue  as  "nearly  as  possible  the  analogy 
of  law,  it  is  required  that  the  assignment  of  an  equitable  interest 
should  be  perfected  by  notice  to  the  trustee,  so  as  to  deprive  the 
assignor  of  subsequent  control  and  to  effect  a  constructive  delivery 
to  the  assignee.  It  is  otherwise  with  respect  to  real  estate.  For 
real  estate  passes  by  title,  and  not  by  delivery ;  and  the  character 
of  the  grantor's  interest,  whether  legal  or  equitable,  does  not  affect 
the  terms  of  his  deed.  The  principle  of  constructive  delivery  by 
notice  to  the  trustee  is  applied  also  to  a  debt  or  other  chose  in  ac- 
tion. The  right  of  recovering  such  an  interest,  like  that  of  enforc- 
ing a  trust,  is  in  strictness  merely  a  right  of  litigation,  and  except 
in  the  case  of  negotiable  securities,  is  not  capable  of  transfer  at 
law.  But  if  it  be  in  substance  a  right  of  property,  it  is  treated  in 
equity  as  of  that  character,  and  may  be  transferred  by  an  assign- 
ment or  agreement  to  assign,  perfected  by  notice  to  the  party  liable. 
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The  l^al  ownership  of  the  trastee  confers  on  him  at  law  an  ab- 
solute dominion,  but  is  considered  in  equity  as  subservient  to  the 
trust ;  so  that  the  trustee  is  bound  to  use  it  for  those  purposes,  and 
those  only  which  were  contemplated  by  the  grantor;  to  account 
for  and  protect  the  property  whilst  the  trust  continues ;  to  restore 
it  to  the  parties  entitled  when  the  trust  is  at  an  end ;  and  not  to 
avail  himself  of  his  fiduciary  character  for  any  object>  of  personal 
benefit.  If  he  performs  his  duties,  he  may  claim  indemnity  against 
all  personal  loss ;  but  if  he  fail  in  their  performance,  he  is  liable, 
at  the  option  of  the  cestui  que  trustj  either  to  replace  the  property 
r^  II  in  its  rightful  '''state,  or  to  account  for  any  benefit  which 
has  accrued ;  nor  will  the  mere  lapse  of  time,  if  unaccom- 
panied by  knowledge  and  acquiescence  on  the  part  of  the  cestui 
que  trust  discharge  him  from  this  liability. 

Besides  the  ordinary  trusts  which  we  have  jast  considered,  there 
is  another  class  of  trusts — ^those  for  charitable  and  public  purposes, 
where  the  legal  ownership  is  conferred  on  a  fiduciary  holder,  but 
the  trust  is  declared  for  general  objects,  and  not  for  the  benefit  of 
a  specific  owner.  The  incidents  of  a  trust  of  this  dass  are,  for 
the  most  part,  the  same  with  those  of  one  for  ordinary  purposes. 
But  there  are  two  principal  distinctions ;  the  one,  that  a  charitable 
trust  is  not  affected  by  lapse  of  time  in  the  same  manner  as  a  trust 
for  private  persons ;  the  other,  that  where  an  apparent  charitable 
intention  has  fisiiled,  whether  by  an  incomplete  disposition  at  the 
outset,  or  by  subsequent  inadequacy  of  the  original  object,  effect 
may  be  given  to  it  by  a  oy  prts  or  approximate  application,  to  the 
exclusion  of  a  resulting  trust  for  the  donor. 

The  jurisdiction  of  equity  for  superintending  a  charitable  trust 
is  called  into  action  by  information  of  the  Attorney-General,  suing 
on  behalf  of  the  Crown.  It  extends  in  the  case  of  unincorporated 
charities,  to  their  internal  administration  as  well  as  to  the  manage- 
ment of  their  estates.  But  in  the  case  of  eleemosynary  corpora- 
tions it  is  confined  to  the  latter  object ;  and  the  internal  adminis- 
tration of  such  charities,  together  with  the  election  and  amotion  of 
corporators,  is  exclusively  subject  to  the  jurisdiction  of  a  visitor. 
In  addition  to  the  jurisdiction  of  the  Court  of  Chancery  over 
charities,  a  special  jurisdiction  was  created  by  43  Eliz.  a  4,  called 
the  Statute  of  Charitable  Uses,  to  be  exercised  by  oommissionera 
appointed  by  the  Crown.  But  their  jurisdiction  has  now  fallen 
so 
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into  disase.  And  there  is  also  a  sammary  jurisdiction  in  equity^  to 
be  enforced  on  petition^  instead  of  information  or  bill^  created  by 
62  Geo.  3^  a  101 ,  commonly  known  as  Sir  Samuel  Eomilly's  Act 

The  jurisdiction  of  compelling  performance  of  a  contract  in- 
volves the  consideration,  not  merely  of  what  is  technically  termed 
specific  performance,  but  also  of  the  doctrines  of  election,  of  meri- 
torious or  imperfect  consideration,  of  the  discharge  by  matter  in 
pais  of  contracts  under  seal,  and  of  relief  against  penalties  and 
forfeited  mortgages. 

The  equity  to  compel  specific  performance  of  a  contract  arises 
where  a  contract  binding  at  law  has  been  infiinged,  and  the  remedy 
*at  law  by  damages  is  inadequate.  And  in  order  to  origi- 
nate  this  equity,  it  is  essential  that  the  contract  shall  have  I-  ^ 
been  made  for  valuable  consideration,  and  that  its  enforcement  in 
specie  be  practicable  and  necessary. 

The  first  requisite  is,  that  the  contract  be  made  for  valuable  con- 
aderation.  For  so  long  as  a  promise  rest  in  fieri,  there  is  not,  in 
the  absence  of  such  consideration,  any  equity  to  insist  on  its  per- 
formanoe.  It  is  otherwise  if  the  promise  has  been  already  exe- 
cnted,  either  by  the  transfer  of  the  l^al  ownership,  or  by  the 
creation  of  a  final  trust.  The  exact  line  of  demarkation,  where 
the  contract  ceases  to  be  an  executory  agreement  and  becomes  a 
perfected  trust  in  equity,  is  often  difficult  to  distinguish.  But  the 
principle  itself  is  sufficiently  dear.  If  the  donor  has  perfected  his 
gift  in  the  way  whidi  he  intended,  so  that  there  is  nothing  left  for 
him  to  do,  and  nothing  which  he  has  authority  to  countermand, 
the  donee's  right  is  enforceable  as  a  perfected  trust,  and  the  con- 
sideration is  inmiaterial.  If,  on  the  contrary,  the  transaction  is  in- 
complete, and  its  final  completion  is  asked  in  equity,  the  court  will 
not  interpose  to  perfect  the  liability  without  first  inquiring  into  the 
origin  of  the  claim  and  nature  of  the  consideration. 

The  second  requisite  is,  that  the  enforcement  in  specie  be  prac- 
ticable; and  therefore,  if  the  contract  is  one  which  the  party 
making  it  is  unable  to  perform,  or  which  the  court  is  unable  prao- 
ticaUy  to  enforce,  performance  will  not  be  decreed ;  and  the  same 
result  will  frequently  follow  where  enforcement  is  sought  against 
the  defendant,  but  a  corresponding  performance  by  the  other  party 
cannot  be  secured. 

The  third  requisite  is,  that  the  enforcement  in  specie  be  necessary 
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as  well  as  practicable;  and  therefore,  if  the  possession  of  the 
specified  thing  is  not  essential,  but  a  compensation  in  damages  will 
redress  its  loss,  the  court  will  not  interpose.  And  in  determining 
on  its  necessity,  the  effect  on  both  parties  will  be  taken  into  con- 
sideration ;  and  specific  performance  may  be  refused,  if  tliere  has 
been  any  unfairness  on  the  part  of  the  plaintiff,  or  if  the  defendant 
has  entered  into  the  contract  by  mistake,  or  even  on  the  mere 
ground  that  the  contract  is  a  hard  one,  and  that  its  enforcement  in 
specie  will  press  heavily  on  him. 

In  applying  this  equity  to  contracts  relating  to  real  estate,  there 
are  some  modifications  of  legal  rules  which  at  first  sight  appear 
-^  -  inconsistent  *with  them,  and  repugnant  to  the  maxim,  that 
*-  ■'  "equity  follows  the  law."  The  modifications  here  referred 
to  are  those  of  enforcing  parol  contracts  relating  to  land,  on  the 
ground  that  they  have  been  already  performed  in  part;  of  allowing 
time  to  make  out  a  title  beyond  the  day  which  the  contract  specifies; 
and  of  allowing  a  conveyance  with  compensation  for  defects.  The 
wisdom  of  permitting  any  deviation  is  a  subject  admitting  of  much 
doubt.  But  the  particular  doctrines  now  in  question  are  fully  es- 
tablished by  the  course  of  precedent,  and  may  perhaps  be  con- 
sidered, not  so  much  deviation  from  the  rule  of  law,  as  subordinate 
equities,  or  developments  from  the  original  doctrine,  that  specific 
performance  of  a  contract,  and  not  pecuniary  compensation  for  its 
breach,  is  the  equitable  measure  of  redress. 

The  first  of  these  subordinate  equities  is  that  of  enforcing  parol 
contracts  relating  to  land,  on  the  ground  that  they  have  been 
already  performed  in  part  A  parol  contract  in  relation  to  land  is 
made  incapable  of  enforcement  by  the  Statute  of  Frauds ;  and  so 
long  as  the  contract  remains  in  fieri,  it  is  alike  ineffectual  at  law 
and  in  equity.  It  sometimes,  however,  happens  that  a  contract 
which  is  still  in  fi/m  at  law,  has  been  already  performed  by  con- 
struction of  equity  ;  for  if  it  is  one  of  which  specific  performance 
would  be  decreed,  it  is  itself  in  some  sort  an  equitable  title ;  and 
if  the  parties  have  clothed  that  title  with  possession,  or  have  other- 
wise acted  on  it  as  an  existing  ownership,  they  are  held  to  have 
perfected  their  agreement  in  equity,  and  if  the  terms  of  their  parol 
contract  can  be  proved,  may  be  decreed  to  perfect  it  by  a  convey- 
ance at  law. 

The  second  equity  is  that  of  allowing  time  to  make  out  a  title 
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l)e7ond  tlie  day  which  the  contract  specifies.  The  rule  on  this 
point  is  expressed  hy  the  maxim^  that  ^^  time  is  not  of  the  essence 
of  the  contract  in  equity  f^  and  it  seems,  like  that  of  part  perform- 
ance, to  be  founded  on  the  principle,  that  the  contract  itself  is  in 
the  nature  of  a  title,  so  that  if  a  substantial  ownership  exists, 
though  the  title  be  not  fully  cleared  on  the  appointed  day,  specific 
performance  may  be  properly  decreed 

The  third  equity  is  that  of  allowing  a  conveyance  with  compen- 
sation for  defects,  where  a  contract  has  been  made  for  sale  of  an 
estate,  which  cannot  be  literally  performed  in  toto,  whether  by 
reason  of  an  unexpected  failure  in  the  title  to  part  of  inaccuracy 
in  the  terms  of  description,  or  of  dimiinution  in  value  by  a  liability 
to  a  *charge.  The  principle  of  this  equity  appears  to  be  r^  t...-| 
that  where  the  property  contracted  for  can  be  substantially 
transferred,  it  is  against  conscience  to  take  advantage  of  small 
circumstances  of  variation.  The  equity  for  performance  with 
compensation  may  be  enforced  by  either  the  vendor  or  purchaser, 
bat  is  of  course  more  readily  granted  to  the  latter.  In  either  case 
the  defect  must  be  one  admitting  of  compensation,  and  not  a  mere 
matter  of  arbitrary  damages,  and  the  compensation  given  must  be 
leaUy  compensatiQu  for  a  present  loss,  and  not  indemnity  against 
a  future  risk. 

A  corresponding  relief  to  that  by  specific  performance  is  given, 
even  in  the  absence  of  a  contract,  in  the  case  of  title  deeds  or 
specific  chattels  of  peculiar  value,  detained  from  the  legitimate 
owner,  by  directing  them  to  be  delivered  up  or  secured. 

The  equities  of  election  and  meritorious  or  imperfect  considera- 
tion are  closely  connected  with  the  principle  which  has  been 
already  stated  of  enforcing  those  contracts,  and  those  only,  which 
are  based  on  valuable  consideration. 

The  first  of  these  equities  is  that  of  election.  The  equity  to 
enforce  contracts  made  for  value  is  extended  by  parity  of  reasoning 
to  cases  where  a  benefit  has  been  conferred  as  the  consideration  for 
an  act,  and  knowingly  accepted,  although  the  party  so  accepting  it 
may  not  be  bound  by  an  actual  contract,  or  by  a  condition  of 
performance  annexed  to  the  gift.  The  equity  of  election  is  analo- 
gous to  this :  it  applies,  not  to  cases  of  contract  or  of  conditional 
gift,  but  to  those  in  which  the  donor  of  an  interest  by  will  has 

tacitly  annexed  a  disposition  to  his  bounty,  which  can  only  be 
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affected  by  the  donee's  consent ;  e.g,^  where  a  testator  leaves  a  por- 
tion of  his  property  to  A.,  and  by  the  same  will  disposes  of  property 
belonging  to  A.  In  this  case  there  is  no  contract  by  A.  to  relin- 
quish his  own  property,  nor  is  there  any  condition  annexed  to  the 
t^tator's  gift,  which  requires  him  to  do  so  as  a  term  of  its  accept- 
ance. But  the  fact  that  a  double  disposition  has  been  made,  im- 
plies that  he  shall  not  have  both  the  interests ;  and  he  must  there- 
fore elect  between  the  two,  and  must  either  relinquish  his  own 
property  or  compensate  the  disappointed  donee  out  of  the  property 
bequeathed.  A  doubt,  however,  exists  on  this  last  point,  and  it 
appears  to  be  uncertain  whether  the  consequence  of  an  election  to 
take  against  the  will  is  confined  to  a  liability  to  compensate,  or  is 
a  forfeiture  of  the  property  devised. 

r*xl*  1  *'^^®  doctrine  of  meritorious  consideration  originates  in 
the  distinction  between  the  three  classes  of  consideration,  on 
which  promises  may  be  based,  viz.,  valuable  consideration,  the 
performance  of  a  moral  duty,  and  mere  voluntary  bounty.  The 
first  of  these  classes  alone  entitles  the  promisee  to  enforce  his  claim 
against  an  unwilling  promisor ;  the  third  is  for  all  l^al  purposes 
a  mere  nullity  until  actual  performance  of  the  promise.  The  second 
or  intermediate  class  is  termed  meritorious,  and  is  confined  to  the 
three  duties,  of  charity,  the  payment  of  creditors,  and  of  maintain- 
ing a  wife  and  children,  or  persons  towards  whom  the  party 
promising  has  placed  himself  in  loco  parentis.  This  class  of  con- 
sideration is  not  distinguished  at  law  from  mere  voluntary  bounty, 
but  is  to  a  modified  extent  recognized  in  equity. 

The  rule  of  equity  on  this  subject  is,  that  although  a  promise, 
made  without  valuable  consideration,  cannot  be  enforced  against 
the  promisor  or  any  one  in  whose  &vor  he  has  altered  his  inten- 
tion, yet,  if  a  gift  on  meritorious  consideration  be  intended,  but 
imperfectly  executed,  and  the  intention  remain  unaltered  at  the 
death  of  the  donor,  there  is  an  equity  to  enforce  the  intended  gift 
against  persons  claiming  by  operation  of  law,  without  an  equally 
meritorious  clidm.  The  principal  applications  of  this  equity  are, 
in  supplying  surrenders  of  copyhold  against  the  heir,  and  in  sup- 
porting defective  executions  of  powers,  when  the  defect  is  formal, 
against  the  remainderman.  Another  class  of  cases  to  which  the 
doctrine  of  meritorious  consideration  applies,  are  those  where  a 
man,  subject  to  a  moral  duty,  does  an  act  which  may  have  reason- 

24 


PLEADING  AND  PBOCEDITBE*  zliv 

ably  been  meant  in  satis&ction  of  that  duty^  and  is  therefore  pre- 
sumed to  have  so  intended  it.  In  accordance  with  this  principle^ 
acts  which,  as  between  strangers,  would  bear  one  construction,  may 
•be  oonstrued  differently  where  meritorious  consideration  exists; 
e,  g.y  a  purchase  made  by  one  person  in  the  name  of  another  may 
be  construed  as  an  advanoe  in  favor  of  a  diild,  instead  of  a  result- 
ing trust  for  the  purchaser.  A  l^acy  may  be  construed  a  provi- 
sion instead  of  mere  bounty,  and  may,  as  such,  bear  interest  from 
the  testator's  death. 

The  equities  for  giving  effect  to  discharges  by  matter  in  pais  of 
contracts  under  seal,  and  fi)r  relief  against  penalties  and  forfeited 
mortgages,  are  the  converse  to  the  equity  for  specific  performance. 
The  first  of  these  equities  originates  in  the  rule  of  law,  that  an 
agreement  under  seal,  technically  termed  an  agreement  by  specialty, 
can  only  *be  avoided  by  another  specialty,  and  that  it  is  ^ .  , 
unaffected  by  matter  in  pais  which  would  operate  as  a  dis-  ^  ^^ 
charge  of  a  simple  contract.  In  equity,  the  rule  is  otherwise ;  for 
the  form  of  agreement  is  immaterial,  and  if  the  act  done  is  in  sub- 
stance a  discharge,  it  will  warrant  a  decree  for  the  execution  of  a 
release,  or  for  delivery  up  and  cancellation  of  the  specialty.  The 
most  ordinary  application  of  this  equity  is  in  favor  of  sureties, 
where  a  guarantee  has  been  given  under  seal,  and  the  creditor, 
without  the  surety's  consent,  has  discharged  or  modified  the  prin- 
cipal's liability. 

The  second  of  these  equities  originated  in  the  rule  of  law,  that, 
on  breach  of  contract  secured  by  penalty,  the  full  penalty  might 
be  enforced  without  regard  to  the  damage  sustained.  The  Court 
of  Chancery,  in  treating  contracts  as  matter  for  specific  perform- 
ance, was  naturally  led  to  the  conclusion  that  the  annexation^  of  a 
penalty  did  not  alter  their  character;  and,  in  accordance  with  this 
view,  restrained  proceedings  to  enforce  the  penalty  on  a  subsequent 
performance  of  the  contract  itself,  viz.,  in  the  case  of  a  debt,  on 
the  payment  of  the  principal,  interest,  and  costs,  or,  in  that  of  any 
other  contract,  on  reimbursement  of  the  actual  damage  sustained. 
A  similar  authority  is  now  conferred  by  statute  on  courte  of  law, 
but  the  equitable  jurisdiction  is  not  destroyed.  The  same  relief 
has  been  granted  on  clauses  of  re-entry  for  non-performance  of 
covenants  in  a  lease;  but  the  soundness  of  the  application  is 
questionable,  and  it  is  now  strictly  confined  to  cases  where  the 
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oovenant  is  for  payment  of  money,  so  that  the  damage  may  be 
certainly  measured  by  interest. 

The  eqaity  for  relief  against  penalties  applies  most  extensively 
to  the  case  of  forfeited  mortgages,  where  a  loan  has  been  secured 
by  the  transfer  of  property,  with  a  condition  to  redeem  on  a  speci- 
fied day,  and  the  right  of  redemption  has  been  forfeited  at  law  by 
non-payment  at  the  appointed  time. 

The  equity  in  these  cases  is,  that  the  real  transaction  is  a  loan 
on  security,  and  the  forfeiture  by  non-payment  is  a  mere  penalty, 
which  may  be  relieved  against  on  subsequent  satisfaction  of  the 
debt.  If  it  be  not  in  fact  a  loan,  but  a  bonafde  sale,  with  power 
to  repurchase,  there  is  no  equity  to  interpose.  A  clause  of  re- 
demption, however,  is  prima  facte  evidence  that  a  loan  was  in- 
tended; and  if  that  fact  be  established,  no  contemporaneous 
stipulation  can  clog  the  right  of  redemption,  or  entitle  the 
creditor  to  more  than  his  principal,  interest  and  costs.  A  partial 
r*  1  '1  pow^i*  to  give  relief  in  cases  of  ""mortgage  has  been  also 
conferred,  by  7  Greo.  2,  c.  20,  on  courts  of  common  law. 

The  right  of  the  mortgagor  to  redeem  is  termed  his  "  Equity 
of  Redemption,"  and  is  treated  in  equity  as  a  continuance  of  his 
estate,  subject  to  the  mortgagee's  pledge  for  repayment.  And, 
therefore,  whilst  he  is  left  in  possession  by  the  mortgagee,  he  is 
looked  upon  as  holding  in  respect  of  his  ownership,  and  is  not 
accountable  for  his  receipts. 

The  legal  ownership  of  the  mortgagee  is  e  converso  treated  as  a 
mere  pledge  for  repayment.  He  may  enter  into  possession  if  he 
think  fit ;  but,  if  he  does  so,  is  accountable  for  all  which  he  re- 
ceives, or,  without  wilful  default,  might  have  received;  and  if 
he  has  taken  possession  when  no  interest  was  in  arrear,  or  has 
continued  in  possession  afler  both  principal  and  interest  were  dis- 
charged, he  is  liable  for  interest. 

The  remedy  of  the  mortgagee  by  taking  possession  is  practically 
very  inconvenient,  yet  if  the  forfeiture  by  non-payment  had  been 
taken  away,  and  not  replaced  by  any  substitute,  it  would  have 
been  the  only  one  attainable  under  his  security.  To  remedy  this 
objection,  he  is  allowed,  after  forfeiture,  to  file  a  bill  praying  fore- 
closure of  tlie  equity  to  redeem.  A  new  day  for  payment  is  then 
fixed  by  decree ;  and  if  default  is  made,  the  mortgagor's  right  is 

26 


PLEADING  AND  PEOCEDURB.  xlvi 

destroyed.     The  right,  however,  is  merelj  to  foreclose  the  equity, 
and  does  not  extend  to  warrant  a  sale. 

In  addition  to  regular  or  perfect  mortgages,  which  convey  the 
legal  estate  to  the  mortgagee,  and  specify  a  day  of  forfeiture  at 
law,  there  are  other  securities  of  an  analogous  character,  but  de- 
fective in  one  or  both  of  these  respects.  These  imperfect  securities 
are  seven  in  number,  viz:  1.  Mortgages  of  a  trust,  or  equity  of 
redemption,  and  equitable  mortgages  by  imperfect  conveyance  or 
by  contract  to  convey.  In  these  mortgages  the  legal  ownership  is 
not  transferred,  and  the  mortgagee,  therefore,  cannot  obtain  posses- 
sion at  law,  but  is  entitled  in  equity  to  a  receiver  of  the  rents ;  2. 
Equitable  mortgages  by  deposit  of  title  deeds,  unaccompanied  by  a 
written  contract.  Under  these  mortgages  there  is  the  same  right  to 
a  receiver  as  in  the  preceding  class ;  and  there  is  a  doubt  whether, 
in  addition  to  the  remedy  by  foreclosure,  the  mortgagee  has  not  an 
alternative  remedy  by  sale  of  the  estate ;  3.  Welsh  mortgages,  in 
which  there  is  no  specified  day  of  payment,  but  the  contract  is  for 
payment  out  of  the  *rent8 :  in  this  case  the  mortgagee's  r*  i  --i 
remedy  is  confined  to  perception  of  rents,  and  he  has  no 
right  to  foreclosure  or  sale ;  4.  Trust  deeds  in  the  nature  of  mort- 
gage, which  are  mere  conveyances  to  the  creditor  on  trust  to  sell 
and  to  retain  his  debt  out  of  the  proceeds ;  5.  The  equitable  lien  of 
a  vendor  or  purchaser  of  real  estate,  where  the  one  has  conveyed 
before  payment,  or  the  other  has  paid  before  conveyance.  In 
either  of  these  cases  the  payment  or  return,  as  the  case  may  be,  of 
the  purchase-money,  is  secured  in  equity  by  an  implied  charge  on 
the  land ;  6.  Equitable  fieri  facias  and  elegit,  where  a  judgment  is 
made  available  against  trusts  and  equities,  either  by  injunction 
against  setting  up  an  outstanding  estate  in  bar  of  execution  at  law, 
by  appointment  of  a  receiver  of  the  accruing  profits,  or  by  permit- 
ting the  judgment  creditor  to  redeem ;  and,  7.  Judgment  charges 
under  1  &  2  Vict.  c.  110,  ss.  13,  14,  by  which  a  judgment  is  made 
a  chai^  in  equity,  on  the  debtor's  interest  in  real  estate  and  in 
stocks  or  shares  enforceable  in  like  manner  with  a  charge  by 
contract. 

In  immediate  connection  with  the  subjects  just  considered  of 
trust,  contract,  and  mortgage,  we  have  to  consider  the  doctrines  of 
equitable  conversion  and  of  priority  among  conflicting  equities; 
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doctrines  which,  though  applicable  to  all  subjects  of  equitable 
jurisdiction,  are  more  especially  important  in  regard  to  these. 

The  doctrine  of  equitable  conversion  is  embodied  in  the  maxim 
that  "  what  ought  to  be  done,  is  considered  in  equity  as  done  -^^  and 
its  meaning  is,  that  whenever  the  holder  of  property  is  subject  to 
an  equity  in  respect  of  it,  the  court  will,  as  between  the  parties  to 
the  equity,  treat  the  subject-matter  as  if  the  equity  had  been 
worked  out,  and  as  impressed  with  the  character  which  it  would 
then  have  borne.  The  simplest  operation  of  this  maxim  is  found 
in  the  rule  already  noticed,  that  trusts  and  equities  of  redemption 
are  treated  as  estates ;  but  its  effect  is  most  obvious  in  the  con- 
structive change  of  property  from  real  to  personal  estate,  and  mce 
versa,  so  as  to  introduce  new  laws  of  devolution  and  transfer.  If 
for  example,  an  imperative  trust  is  created,  either  for  employing 
money  in  the  purchase  of  land,  or  for  selling  land  and  turning  it 
into  money,  the  money  or  land,  of  which  a  conversion  is  directed 
will  be  dealt  with  in  equity  during  the  continuance  of  the  trust 
and  for  objects  within  the  scope  of  the  trust,  as  if  the  purchase  or 
sale  had  been  actually  made.     In  like  manner,  if  a  binding  con- 

r*xlviiil  *"^^*  ^  °^*^®  ^^^  **^®  ^®  ^^  '*°^'  enforceable  in  equity, 
such  contract,  though  in  fact  unexecuted,  is  considered  as 
performed,  so  that  the  land  becomes  in  equity  the  property  of  the 
vendee,  and  the  purchase-money  that  of  the  vendor. 

The  doctrine  of  conversion,  by  changing  the  character  of  trusts 
and  contracts,  and  altering  them  from  mere  rights  of  action  into 
actual,  though  imperfect,  titles  in  equity,  gives  rise  to  questions 
between  them  and  the  legal  title,  and  also  to  questions  between 
conflicting  equities,  where  several  have  been  created  in  reference  to 
the  same  thing. 

The  rule  of  priority  in  r^rd  to  transfers  and  charges  of  the 
legal  estate  is,  that  the  order  of  date  prevails,  subject,  however  to 
modifications  by  statute  in  respect  to  voluntary  or  fraudulent 
grants ;  and  the  same  rule,  subject  to  the  same  modifications 
governs,  in  the  absence  of  a  special  equity,  transfers  and  charges 
of  the  equitable  interest.  But  if  legal  and  equitable  titles  conflict 
or  if,  in  the  absence  of  a  legal  title,  there  is  a  perfect  equitable 
title  by  conveyance  on  the  one  hand,  and  an  imperfect  one  by  con- 
tract on  the  other,  a  new  principle  is  introduced,  and  priority  is 
given  to  the  legal  title,  or  if  there  is  no  legal  title,  to  the  peri^ 
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equitable  one*      This  doctrine  is  embodied  in   the  maxim^  that 

"between  eqaal  equities  the  law  will  prevail/' 

In  order  that  this  maxim  may  operate,  it  is  essential  that  the 
equities  be  equal.  If  they  are  unequal,  the  superior  equity  will 
prevail.  And  such  superiority  may  be  acquired  under  any  of  the 
three  following  rules :  1.  The  equity  under  a  trust  or  a  contract 
in  rem  is  superior  to  that  under  a  voluntary  gift,  or  under  a  lien 
by  judgment  at  law ;  2.  The  equity  of  a  party  who  has  been 
misled  is  superior  to  his  who  has  wilfully  misled  him ;  3.  A  party 
taking  with  notice  of  an  equity,  takes  subject  to  that  equity. 

If  no  superior  equity  exists,  the  common  course  of  law  is  not 
interfered  with.  The  equities  are  equal,  and  the  law  or  the  analogy 
of  law  will  prevail.  If  there  be  a  legal  right  in  either  party,  the 
Court  of  Chancy  remains  neutral,  and  the  matter  is  left  to  be 
decided  at  law  without  either  relief  or  discovery  in  equity.  If 
there  be  no  l^al  right  it  cannot  be  neutral ;  and,  therefore,  acts 
on  the  analogy  of  law,  and  gives  priority  to  that  title  which  most 
nearly  approximates  to  a  l^al  one,  viz.,  to  an  executed  and  perfect 
title  in  equity,  rather  than  to  one  which  is  executory  and  imperfect. 
*The  maxim  of  non-interference  between  equal  equities  r^  y  -i 
is  the  foundation  of  the  doctrine  of  tacking  in  equity. 
The  cases  to  which  this  doctrine  applies  are  those  where  several 
encaml»Bnces  have  been  created  on  an  estate,  and  two  or  more  of 
them,  not  inunediately  successive  to  each  other,  have  become  vested 
in  a  single  claimant.  Under  these  circumstances  the  question 
arises,  whether  an  intermediate  claimant  may  redeem  one  of  such 
encumbrances,  and  postpone  the  other  to  his  own  charge,  or 
whether  the  party  holding  the  two  encumbrances  may  tack  or 
consolidate  them,  so  that  the  earlier  in  date  cannot  be  separately 
redeemed.  The  doctrine  on  this  point  is  that  if  the  double  encum- 
brancer is  clothed  with  a  legal  or  superior  equitable  right,  he  may, 
as  against  the  mesne  claimants,  tack  to  it  a  claim  for  any  further 
amount  due  to  him  in  the  same  character,  which  was  advanced  ex- 
pressly or  presumptively  on  the  credit  of  the  estate  without  notice 
of  the  mesne  equity.  A  similar  equify  accrues  where  two 
mortgages  of  different  estates  are  made  to  one  person,  or,  being 
ori^nally  made  to  two,  become  vested  in  one,  whilst  the  equities 
of  redempti<»i  remain  united  in  a  single  hand.    In  such  a  case 
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neither  the  mortgagor,  nor  any  person  making  title  under  him, 
can,  after  forfeiture,  redeem  one  without  redeeming  both. 

In  addition  to  the  equity  for  performance  of  a  trust  or  contract^ 
where  the  original  transaction  and  its  evidence  are  unimpeaclied 
and  clear,  there  is  an  equity  for  re-execution,  correction,  or  rescis- 
sion, where  the  instrument  evidencing  a  transaction  is  destroyed  or 
lost ;  where,  through  mistake  or  accident,  it  has  been  incorrectly 
framed ;  or  where  the  transaction  is  vitiated  by  ill^ality  or  firaud, 
or  as  having  been  carried  on  in  ignorance  or  mistake  of  &ct8  mate- 
rial to  its  operation.  These  equities,  like  the  equities  for  perform- 
ance in  specie,  are  incapable  of  enforcement  by  the  courts  of  law, 
and  fall  therefore  within  the  province  of  the  Court  of  Chancery.    » 

The  equity  for  re-execution  and  other  similar  reh'ef  arises,  not 
only  on  wilful  destruction  or  concealment,  but  also  on  an  accidental 
destruction  or  loss,  where  the  missing  instrument  is  such  that  its 
non-production  would  perpetuate  a  defect  of  title,  or  would  pre- 
clude the  plaintiiT  from  recovering  at  law.  Such,  for  instance,  is  a 
conveyance  or  bond  which,  under  the  old  practice,  must  have  been 
r^^l  pleaded  with  profert  at  law,  and  a  negotiable  security,  which 
must  be  produced  *at  law  before  verdict,  because  the  court 
cannot  otherwise  indemnify  the  defendant  against  its  possible  reap- 
pearance. 

The  equity  to  correct  written  instruments  which  have  been  erro- 
neously framed,  is  appropriate  to  chancery  alone ;  for  a  court  of 
law  cannot  compel  an  alteration  in  the  instrument,  and  its  entire 
avoidance  would  be  a  nullification,  and  not  an  affirmance,  of  what 
was  meant.  It  arises,  first,  where  an  instrument  has  been  exe- 
cuted in  order  to  the  performance  of  a  pre-existing  trust,  but  is 
framed  in  a  manner  inconsistent  with  its  terms ;  secondly,  when 
an  instrument  purports  to  carry  into  effect  an  agreement  which  it 
recites,  and  exceeds  or  falls  short  of  that  agreement ;  and,  thirdly, 
where  an  instrument  is  admitted  or  proved  to  have  been  made  in 
pursuance  of  a  prior  agreement,  by  the  terms  of  which  both  parties 
meant  to  abide,  but  with  which  it  is,  in  fact,  inconsistent ;  or  where 
it  is  admitted  or  proved  that  an  instrument,  intended  by  both 
parties  to  be  prepared  in  one  form,  has  by  an  undesigned  insertion 
or  omission  been  prepared  and  executed  in  another.  It  is  in  con- 
formity with  this  principle  that  bonds  given  for  payment  of  a 
joint  and  several  debt,  but  drawn  up  as  merely  joint,  have  been 
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reformed  in  eqaitj^  and  made  joint  and  several^  in  conformity  with 
the  original  liability ;  and  that  mortgages  by  husband  and  wife  of 
the  wife's  estate^  which  have  limited  the  equity  of  redemption  to 
the  husband;  have  been  reformed  by  restoring  it  to  the  wife. 

The  equity  for  rescission  and  cancellation  arises  where  a  trans- 
action is  vitiated  by  illegality  or  fraud,  or  by  reason  of  its  having 
been  carried  on  in  ignorance  or  mistake  of  facts  material  to  its 
operation.  And  it  is  exercised  for  a  double  purpose :  first,  for  can-  * 
celling  executory  contracts  where  such  contracts  are  invalid  at  law, 
but  their  invalidity  is  not  apparent  on  the  instrument  itself,  so  that 
liie  defence  may  be  nullified  by  delaying  to  sue  until  the  evidence 
is  lost ;  and,  secondly,  for  setting  aside  executed  conveyances  or 
other  impeachable  transactions,  where  it  is  necessary  to  place  the 
parties  in  staiu  quo.  An  executed  conveyance,  however,  cannot 
generally  be  set  aside  on  the  ground  of  its  ill^al  or  immoral  char- 
acter, for  it  is  a  maxim  that  '^  in  pari  delicto  mdior  esft  conditio 
d^endev\iis.^^  But  it  is  otherwise  where  the  contract  remains  execu- 
tory, for  its  ill^ality  would  be  admissible  as  a  defence  at  law,  and 
the  decree  for  cancelling  is  only  an  equitable  mode  of  rendering 
that  defence  effectual. 

♦The  ordinary  instances  of  fraud  are  the  procuring  con- 
tracts  to  be  made,  or  acts  to  be  done,  by  means  of  wilfiil  ^  ^^ 
misrepresentation,  either  express  or  implied,  and  the  procuring 
them  to  be  made  or  done  by  persons  under  duress  or  incapacity. 
The  same  principle  which  vitiates  a  contract  with  an  incapacitated 
person,  is  extended  in  equity  to  avoid  benefits  obtained  by  trustees 
from  their  cegtuia  que  trudeni,  or  by  other  persons  sustaining  a 
fidociary  character  from  those  in  regard  to  whom  that  character 
exists.  And  there  is  a  similar  equity,  though  perhaps  less  obvi- 
ously founded  on  principle,  for  setting  aside  baigains  made  with 
expectant  heirs  and  reversioners  without  the  knowledge  of  the 
parent  or  other  ancestor,  partly  as  having  been  made  under  the 
pressure  of  necessity,  but  chiefly  as  being  a  frtiud  on  the  parent  or 
ancestor,  who  is  misled  in  disposing  of  his  estate. 

The  ignorance  or  mistake  which  will  authorize  relief  in  equity 
must  be  ignorance  or  mistake  of  material  facts ;  as,  for  example, 
where  an  instrument  is  executed,  not  by  way  of  releasing  or  com- 
promising a  particular  right,  but  in  ignorance  or  mistake  of  the 
fitcts  which  originate  the  right     If  the  &cts  are  known,  but  the 
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law  is  mistaken^  the  same  rule  applies  in  equity  as  at  law,  viz,, 
that  a  mere  mist^ike  of  law,  where  there  is  no  fraud  or  trust,  is  im- 
material. In  addition  to  the  jurisdiction  for  setting  aside  contracts 
on  the  ground  of  mistake  hj  the  parties,  there  is  a  jurisdiction  to 
set  aside  awards  for  miscarriage  in  the  arbitrators,  where  the  £ict 
of  such  miscarriage  does  not  appear  on  the  award. 

The  equity  for  rescission,  which  has  been  just  stated,  may  be 
effectuated,  not  only  by  cancellation  of  an  instrument,  or  by  re- 
conveyance of  property  which  has  been  unduly  obtained,  but  also 
by  injunction  against  suing  at  law  on  a  vitiated  contract,  or  against 
taking  other  steps  to  complete  an  incipient  wrong.  The  right, 
however,  to  relief  by  injunction,  is  not  confined  to  this  equity,  but 
extends  to  all  cases  where  civil  proceedings  have  been  commenced 
before  the  ordinary  tribunals  in  respect  of  a  dispute  which  involves 
an  equitable  element,  or  where  any  act  not  criminal  is  commenced 
or  threatened,  by  which  any  equity  would  be  infiringed.  The  re- 
straint may  be  either  imposed  by  a  final  decree,  forbidding  the 
act  in  perpetuum  on  establishment  of  the  adverse  right,  or  by  in- 
terlocutory writ,  forbidding  it  pro  tempore  whilst  the  right  is  in 
litigation. 

The  injuncticn  against  proceeding  in  another  court,  where  equi- 
table  elements  are  involved  in  the  dispute,  is  commonly  issued 
*in  r^ard  to  actions  at  law,  and  is  obtainable  as  of  course 
I-  -J  within  a  short  period  after  the  commencement  of  a  suit,  so 
as  to  restrain  the  proceedings  at  law  until  an  answer  is  filed.  If 
the  answer  show  the  existence  of  an  equitable  question,  such  ques- 
tion will  be  preserved  intact  until  the  hearing  of  the  cause,  by 
continuing  the  injunction,  either  absolutely  or  in  a  modified  form, 
until  that  time.  If  at  the  hearing  the  decision  is  with  the  plaintiff 
in  equity,  the  injunction  may  be  made  perpetual.  The  same  ju- 
risdiction exists  in  regard  to  proceedings  in  the  Ecclesiastical  and 
Admiralty  Courts,  and  even  to  proceedings  in  the  courts  of  foreign 
and  independent  countries,  when  the  parties  are  personally  within 
the  jurisdiction  of  the  Court  of  Chancery.  But  it  does  not  extend 
to  proceedings  in  courts  whidi  are  of  equal  competency  to  adjudi- 
cate on  the  equity. 

The  relief  by  injunction  against  proceedings  at  law  is  also 
applied  under  a  distinct  equity  on  bills  of  peace  and  bills  of 
interpleader.    A  bill  of  peace  is  a  bill  filed  for  securing  an 
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established  legal  title  against  the  vexatious  recnrrenoe  of  litigation 

whether  by  a  numerous  class  of  claimants  insisting  on  the  same 

right,  or  bj  an  individual  reiterating  an  unsuccessful  claim ;  and 

its  equity  is,  that  if  the  right  be  established  at  law,  it  is  entitled  to 

adequate  protection.    A  bill  of  interpleader  is  a  bill  filed  for  the 

protection  of  a  person  from  whom  several  persons  claim  l^ally  or 

equitably  the  same  thing,  debt  or  duty,  but  who  has  not  incurred 

an  independent  liability  to  any  of  them,  and  who  does  not  himself 

claim  an  interest  in  the  matter.     Its  equity  is,  that  the  conflicting 

claimants  should  litigate  the  matter  amongst  themselves,  without 

involving  the  stakeholder  in  their  dispute. 

The  injunction  against  an  act  commenced  or  threatened  by 
which  an  equity  may  be  infringed,  is  oflen  used  as  an  auxiliary 
process  in  respect  of  ordinary  equities.  But  there  is  one  class  of 
cases  in  which  the  necessity  for  injunctive  relief  constitutes  per  se 
an  independent  equity,  viz.,  that  of  torts,  as  a  class  of  civil  wrongs, 
distinct  firom  cases  of  trust,  of  contracts,  and  of  fraud.  The 
principle  of  injunctive  relief  against  a  tort  is,  that  wherever  dam- 
age is  caused  or  threatened  to  property,  admitted  or  legally  adjudged 
to  be  the  plaintiff's  by  an  act  of  the  defendant,  admitted  or  legally 
adjudged  to  be  a  civil  wrong,  and  such  damage  is  not  adequately 
remediable  at  law,  the  inadequacy  of  the  remedy  at  law  is  a  suffi- 
cient equity  and  will  warrant  an  injunction  against  the  commission 
or  continuance  of  the  wrong.  ^And  though  damages  cannot  r4ei::n 
be  given  in  equity  for  the  plaintiff's  loss,  yet  if  the  defend- 
ant has  made  a  profit,  he  will  be  decreed  to  account.  The  equity 
is  not  confined  in  principle  to  any  particular  acts ;  but  those  in 
respect  of  which  it  is  most  commonly  enforced  are  waste,  destruc- 
tive trespass,  nuisance,  infringement  of  patent  right,  and  infringe- 
ment of  copyright. 

The  equities  under  the  second  head  of  our  division,  viz.,  where 
the  courts  of  ordinary  jurisdiction  cannot  administer  a  right,  are 
those  for  investigation  of  accounts;  for  severance  of  co-tenancies, 
and  other  analogous  relief;  for  winding  up  partnerships  and 
administering  testamentary  assets ;  for  adjusting  liabilities  under 
a  common  charge ;  and  for  protection  of  the  persons  and  estates  of 
infimts,  idiots,  and  lunatics. 

The  jurisdiction  over  account  is  exercised  in  a  twofold  form  ; 
first,  for  compelling  an  account  from  an  agent  or  steward,  or  any 
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person  whose  duty  it  is,  by  reason  of  his  character,  position,  or 
office,  to  render  an  account,  and  who  has  failed  to  do  so;  and, 
secondly,  for  investigating  mutual  accounts  where  items  exist  on 
both  sides,  not  constituting  mere  matters  of  set-off,  but  requiring, 
in  order  to  ascertain  the  balance,  a  more  complicated  account  than 
can  practically  be  taken  at  law. 

The  equity  for  severance  of  co-tenancy  and  other  analogous 
relief,  originates  in  the  fact  that  the  co-tenants  have  a  rightful 
unity  of  possession,  and  that  its  severance  cannot  be  adequately 
effected  at  law.  It  is  most  frequently  applied  in  effecting  partition 
between  co-parceners,  joint-tenants,  or  tenants  in  conmaon.  But 
its  principle  extends  to  suits  by  a  widow  against  the  hdb*  for  as- 
signment of  dower,  and  to  suits  by  a  tithe-owner  against  the  tithe- 
payer  for  relief  against  subtraction  or  non-payment  of  tithes ;  for 
in  the  one  case  the  heir  is  rightfully  in  possession  of  the  entirety, 
and  ought  himself  to  make  the  assignment ;  in  the  other,  the  tithe- 
payer  is  rightfully  in  possession  of  the  produce,  and  ought  himself 
to  set  apart  the  tithe.  There  is  also  an  equity  for  ascertaiument 
of  boundary  between  the  estates  of  independent  proprietors  where 
the  confusion  has  arisen  by  the  defendant's  fault,  and  for  compel- 
ling payment  of  rents  where  by  confusion  of  boundaries  or  other 
cause,  the  remedy  by  distress  is  gone  without  de&ult  in  the 
plaintiff. 

The  equity  for  winding  up  the  business  of  a  partnerehip  origi- 
nates in  the  peculiar  character  of  that  relationship,  as  involving  not 
r^|.  n  merely  '^'a  community  of  interest,  but  the  employment  of  a 
common  stock  in  some  common  undertaking  with  a  view  to 
a  common  profit.  In  order  to  ascertain  this  common  profit,  and 
the  share  of  each  individual  partner  therein,  an  account  must  be 
taken  of  the  business,  the  assets,  and  the  liabilities.  The  incapacity 
of  the  courts  of  law  to  take  this  account,  confers  a  jurisdiction  on 
the  Court  of  Chancery,  so  that  if  the  partnership  has  been  already 
dissolved,  or  if  there  be  misconduct  or  incompetency  in  either 
partner  sufficient  to  warrant  its  dissolution,  a  bill  will  lie  to  have 
the  assets  converted  into  money,  the  debts  discharged  out  of  their 
produce,  and  the  surplus  distributed  among  the  partners,  or  the 
deficiency  made  good  by  contribution  among  them,  and  a  receiver 
appointed  in  the  meantime  to  manage  the  business.  If,  after  a 
partnership  has  been  dissolved  by  death  or  bankruptcy,  the  assets  are 
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need  by  tlie  sarviving  or  solvent  partner  for  the  purposes  of  profit, 
he  is  in  the  same  position  as  any  other' fiduciaTy  holder  of  proper^, 
using  it  for  his  own  benefit,  and  is  liable  to  aoooant  to  the  execu- 
tore  or  assignees  for  the  profit  which  he  has  made.  There  is  also 
a  spedal  equity  in  the  cases  of  mines  and  collieries,  to  deal  with 
them  on  the  fix>ting  of  a  quasi  partnership,  so  that  where  the  co- 
owner  cannot  agree  on  the  management,  a  receiver  may  be  appointed 
over  the  whole. 

The  equity  for  administering  the  assets  of  a  testator  or  intestate, 
does  not  authorize  the  Court  of  Chancery  to  try  the  validity  of  a 
wilL  The  jurisdiction  for  that  purpose  in  regard  to  wills  of  per- 
sonal estate  belongs  to  the  Ecclesiastical  Courts,  and  in  r^ard  to 
wills  of  real  estate  to  the  courts  of  common  law.  If,  however, 
under  a  will  of  real  estate,  there  is  a  trust  to  perform  or  assets  to 
administer,  so  that  the  will  is  drawn  within  the  cognizance  of  equity, 
there  is  an  incidental  jurisdiction  to  declare  it  established,  after 
first  directing  an  issue  (demaavit  vd  non)  to  try  its  validity  at  law. 
Assuming  the  title  of  representative  to  be  established,  whether 
that  of  an  executor  or  devisee,  or  that  of  an  administrator  or  heir, 
there  is  an  equity  for  administering  the  assets  of  a  testator  or  in- 
testate originating  in  the  inefficiency  of  the  ordinary  tribunals.  In 
the  exercise  of  this  equity  for  administration  of  assets,  all  such 
assets  as  would  be  recognized  at  law  are  termed  l^al  assets,  and 
are  administered  in  conformity  with  legal  rules,  by  giving  priority 
to  debts  in  order  of  d^ree.  There  are  other  assets,  recognized  in 
equity  alone,  which  are  termed  equitable  assets,  and  are  distributed 
*among  the  creditors  paripassu^  without  regard  to  the  quality  r^^  -■ 
of  their  debts.  The  principal  assets  of  this  class  are  real 
estates  devised  for  or  charged  with  payment  of  debts,  and  equities 
of  redemption  on  forfeited  mortgages. 

The  manner  of  administration  in  equity  is  on  a  bill,  filed  either 
by  creditors  or  by  legatees,  praying  to  have  the  accounts  taken 
and  the  property  administered ;  or  if  no  creditor  or  legatee  is  will- 
ing to  sue,  then  by  the  executor  himself,  who  can  only  obtain  com- 
plete exoneration  by  having  his  accounts  passed  in  chancery.  The 
personalty  is  secured  by  payment  into  court ;  a  receiver  of  the  real 
estate  and  of  the  outstanding  personalty  is  appointed,  if  the  circum- 
stances require  it ;  and  a  decree  is  made  for  taking  the  accounts ; 
all  actions  by  creditors  are  stayed ;  advertisements  are  issued  for 
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claimants  to  come  in ;  and  the  fiinds  are  ultimately  distributed  by  the 
court^  so  as  to  protect  the  representative  from  subsequent  liability. 

The  equity  for  adjusting  liabilities  under  a  common  charge  arises 
where  a  charge  or  daim^  affecting  several  persons^  is  or  may  be  en- 
forced in  a  manner^  not  unjust  in  the  person  enforcing  it,  but  unjust 
or  irr^ular,  as  between  the  parties  liable.  And  it  is  exercised  under 
the  three  forms  of  contribution,  exoneration,  and  marshalling.  The 
equities  of  contribution  and  exoneration  arise  where  several  persons 
are  bound  by  a  common  charge,  not  arising  ex  ddieto,  and  their 
order  of  liability  has  been  accidentally  deranged.  If  the  liability 
be  joint,  he  who  has  paid  more  than  his  share  is  entitled  to  contri- 
bution from  the  rest.  If  some  are  liable  in  priority  to  the  rest, 
the  parties  secondarily  liable,  if  compelled  to  discharge  the  claim, 
are  entitled  to  exoneration.  Both  these  equities  are  exemplified  in 
the  case  of  suretyship ;  the  one  by  the  rights  of  sureties  as  between 
themselves;  the  other  by  their  rights  as  against  the  principal. 
Their  enforcement  in  equity,  instead  of  at  law,  is  advantageous, 
because  the  machinery  of  equity  is  in  general  best  fitted  for  such 
enforcement;  and  more  especially  in  questions  of  contribution, 
because  all  parties  can  be  united  in  a  single  suit,  and  losses  caused 
by  the  insolvency  of  any  can  be  distributed  ratably  among  the  rest. 
The  equity  of  marshalling  arises  where  the  owner  of  property  sub- 
ject to  a  charge  has  subjected  it  (together  with  another  estate  or 
fund)  to  a  paramount  charge,  and  the  property  thus  doubly  charged 
is  inadequate  to  satisfy  both  claims.  Under  these  circumstances, 
r^i  .-I  there  is  an  equity  against  the  debtor  that  the  ^accidental 
resort  of  the  paramount  creditor  to  the  doubly  charged 
estate  or  fund,  and  ike  consequent  exhaustion  of  that  security, 
shall  not  enable  him  to  get  back  the  second  property  discharged 
of  both  debts.  If,  therefore,  the  paramount  creditor  resort  to  the 
doubly  charged  estate,  the  puisne  creditor  will  be  substituted  to 
his  right,  and  will  be  satisfied  out  of  that  other  fund  to  the  extent 
to  which  his  own  has  been  exhausted. 

The  equities  of  contribution,  exoneration,  and  marshalling  are 
applied,  in  the  administration  of  assets,  to  rectify  disorders  which 
may  incidentally  occur;  and  the  two  former  are  applied  where 
debts  or  l^ades  are  charged  on  several  kinds  of  assets,  either  pari 
passu  or  successively ;  the  latter,  where  they  are  charged,  some  on 
several  kinds  of  assets,  and  some  on  one  kind  only,  and  the  doubly 
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diarged  assets  have  been  applied  in  discharge  of  the  doubly  secured 
diums. 

The  last  equity  which  remains  for  notice^  is  the  equity  for  ad- 
ministering the  estates  and  protecting  the  persons  of  infants^  idiots^ 
and  lunatics. 

The  protection  of  an  in&nt's  person  and  estate  is  to  some  extent 
provided  for  by  the  right  of  guardianship,  and  by  the  writs  of 
habeas  corpus  and  of  account  at  law.  But  this  protection  is  of 
very  limited  extent,  and  is  &r  from  adequate  to  secure  a  proper 
education  of  the  in&nt  and  a  prudent  management  of  his  estate. 
For  these  purposes  there  is  a  prerogative  in  the  Crown  as  parens 
patrke,  exercised  by  the  Court  of  Chancery,  for  the  protection  of  any 
in&nt  residing  temporarily  or  permanently  within  its  jurisdiction. 
The  jurisdiction  is  called  into  operation  by  filing  a  bill,  which  con- 
stitutes the  infant  a  ward  of  court ;  and  such  wardship  is  attended 
by  three  principal  incidents.  First,  the  in&nt  must  be  educated 
under  the  court's  superintendence,  which  is  exercised  either  by 
appointment  of  a  guardian  where  there  is  none,  by  a  general 
control  of  the  l^al  guardian,  when  there  is  one  within  the 
jurisdiction,  or  by  displacement  of  the  legal  guardian,  if  he  has 
voluntarily  relinquished  his  right,  or  has  forfeited  it  by  misconduct 
tending  to  the  infant's  corruption.  Secondly,  the  estate  of  the 
in£mt  must  be  managed  and  applied  under  the  like  superintend- 
ence, to  be  exercised  either  by  appointment  of  a  receiver  when 
there  are  no  trustees,  or  by  a  general  control  of  the  trustees  where 
they  already  exist,  and  do  not  misconduct  themselves.  And  in 
the  exercise  of  such  superintendence,  an  adequate  part  of  the 
^income  will  be  allowed  for  maintenance  and  education,  r-*}  '*i 
provided  such  income  belong  absolutely  to  the  infant,  and 
the  allowance  be  for  his  benefit ;  but  there  is  no  power  to  dispose 
of  the  estate  itself,  except  in  the  special  cases  of  partition  and  elec- 
tion, and  of  the  devolution  on  an  infant  of  a  mortgaged  estate,  and 
in  the  cases  where  it  is  expressly  conferred  by  statute.  Thirdly, 
the  marriage  of  the  in&nt  must  be  with  the  sanction  of  the  court. 
And  such  sanction  will  only  be  given  on  evidence  that  the  marriage 
18  suitable^  and,  if  the  in&nt  be  a  female,  on  a  proper  settlement 
being  made. 

The  jurisdiction  to  protect  persons  under  mental  incapacity,  is 
of  an  analogous  origin  with  that  for  protection  of  infants ;  and 
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extends  in  like  manner  to  all  persons^  whether  subjects  of  the 
Crown  or  not,  whose  persons  or  property  are  within  the  local 
limits  of  the  jurisdiction.  It  differs,  however,  from  the  jurisdic- 
tion in  infanqr,  because  the  Crown,  in  the  event  of  idiocy  or 
lunacy,  has  not  a  mere  authority  to  protect,  but  an  actual  interest 
in  the  land  of  the  idiot  or  lunatic,  determinable  on  his  recovery 
or  death.  If  the  owner  is  an  idiot,  the  profits  are  applied  as  a 
branch  of  the  revenue,  subject  merely  to  his  requisite  mainte- 
nance :  if  he  is  a  lunatic,  they  are  applied  on  trust  for  his  sup- 
port, and  the  surplus  is  to  be  accounted  for  to  himself  or  his 
representatives.  The  effect  of  the  interest  thus  vested  in  the 
Crown  is  twofold ;  first,  that  a  special  grant  is  required  for  its 
administration,  and  consequently,  that  such  administration  does 
not  belong  to  the  Court  of  Chancery,  but  is  conferred  on  the 
Lord  Chancellor  personally  by  warrant  from  the  Crown;  and 
secondly,  that  the  mere  lunacy  does  not  originate  the  jurisdiction, 
but  it  must  be  inquired  of  by  a  jury  under  a  commission  fi*om  the 
Great  Seel,  and  found  of  record. 

When  the  fitct  of  lunacy  has  been  duly  established,  the  custody 
of  the  estate  and  person  of  the  lunatic  is  granted  by  the  Chan- 
cellor to  committees,  with  a  proper  allowance  for  maintenance. 
On  the  subsequent  recovery  of  the  lunatic,  the  commission  may  be 
superseded ;  and  on  his  death,  the  power  of  administration  is  at  an 
end,  and  the  property  will  be  delivered  up  to  his  representatives. 

In  addition  to  the  prerc^tive  jurisdiction  in  equity,  there  are 
other  jurisdictions  belonging  to  the  Court  of  Chancery.  It  is  a  court 
of  State,  where  all  public  acts  of  government  are  sealed  and  en- 
rolled. It  is  an  qfficina  juditicB  for  the  issuing  of  writs  under  the 
Great  Seal ;  e.  ^.,  writs  of  certiorari,  prohibition,  and  of  habeas 

r^lviiil  ^^^'  *^  ^^^  ^  ^®  original  writ  which  has  been  already 
noticed,  and  the  writs  of  subpoena  and  injunction,  which 
are  appropriated  to  the  equitable  jurisdiction  of  the  court  It  has 
a  common  law  jurisdiction  in  what  is  called  the  Petty  Bag  Office, 
the  chief  otgects  of  which  are,  to  hold  plea  on  scire  &cias  to  repeal 
letters-patent,  on  petitions  of  right,  monstrans  de  droUy  traverses 
of  office  and  the  like,  and  in  personal  actions  where  any  officer  or 
minister  of  the  court  is  a  party .^    It  has  many  special  jurisdictions 

I  4  Inst.  79 ;  Bex  v.  Hare,  1  Str.  150 ;  8  Stepb.  PL  408-410 ;  1  Madd.  C.  P. 

book  i. 
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by  statotey  which  are  generally  directed  to  be  exercised  by  smnmary 
orders  on  petition^  instead  of  the  more  regular  procedure  by  suit ; 
e.  g.j  for  relieving  summarily  against  breaches  of  charitable  trusts, 
or  regulating  their  administration,  for  effectuating  conveyances  and 
transfers  by  incapacitated  trustees  or  mortgagees,  for  managing  pro- 
perty belonging  to  in&nts,  femes  covert^  lunatics,  and  persons  of 
unsound  mind,  and  for  a  variety  of  miscellaneous  purposes,  depend- 
ing in  eadi  instance  for  their  character  and  extent  on  the  language 
of  the  statute  in  T^hich  they  originate.^    It  has  a  very  important 
jurisdiction,  also  of  statutory  origin,  under  the  law  of  bankruptcy, 
for  administering  the  property  of  an  insolvent  trader  in  his  life- 
time, in  order  to  the  satis&ction  of  his  creditors  pari  passu,  and 
for  discharging  the  debtor,  after  full  surrender  of  his  property  and 
conformity  with  the  requisitions  of  the  law,  from  further  liability 
for  his  antecedent  debts.'    And  lastly,  it  has  a  jurisdiction  over 
the  solicitors  of  the  court  for  the  summary  enforcement  of  their 
professional  duty,  including  the  delivery  of  papers  and  payment 
of  money  in  their  hands,  on  satisfaction  of  their  claims  for  costs.' 
The  consideration,  however,  of  these  additional  jurisdictions,  is  not 
within  the  scope  of  the  present  Treatise,  which  is  confined  to  the 
prerogative,  or  proper  equitable  jurisdiction. 

We  have  hitherto  been  considering  the  jurisdiction  in  equity. 
But  an  inquiry  still  remains  as  to  the  forms  of  pleading  and  proce- 
dure in  accordance  with  which  that  jurisdiction  is  exercised.  It 
^is  obvious  that  in  every  court  some  forms  must  exist,  of  r^i*  -■ 
which  the  character  will  be  determined  by  the  nature  of  the 
jurisdiction,  and  the  objects  which  it  is  principally  exercised  to 
attain.  In  accordance  with  this  view,  the  forms  of  pleading  and 
procedure  in  equity  are  directed  to  eliciting  discovery  on  oath  from 
the  defendant,  and  to  placing  on  the  record  of  the  court  a  full  and 
clear  detail  of  &ctB  on  which  the  equities  may  be  adjusted  by  a 

decree. 

The  suit  is  commenced  by  filing  a  bill  of  complaint,  or  if  the 
claim  made  is  on  behalf  of  the  Crown,  an  information  by  the 

>  2  Dan.  C.  P.  Ch.  40. 

*  6  Geo.  4,  c.  16,  and  1  &  2  Wm.  4,  c.  56 ;   5  &  6  Vict.  c.  122 ;   10  &  11 
Vict.  c.  102. 

•  6  &  7  Vict.  c.  78 ;    1  Smith's  Ch.  Pr.  c.  8 ;   Beames  on  Costs,  pi.  2 ;   2 
Law  Reriew  817;  8  Id.  155,  819. 
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Attorney-General.  The  bill  or  information  consists  of  five  princi- 
pal parts,  viz :  the  statement,  the  charges,  the  interrogatories,  the 
prayer  for  relief,  and  the  prayer  of  process.  The  statement  is  a 
narrative  of  the  plaintiff's  case ;  and  it  is  essential  that  it  state  a 
consistent  case  on  behalf  of  all  the  plaintifis,  and  that  it  state  such 
case  in  direct  terms,  with  reasonable  certainty,  and  without  scandal 
or  impertinence.  The  charges  are  generally  used  for  collateral 
objects,  such,  for  example,  as  meeting  an  anticipated  defence  by 
matter  in  avoidance,  or  by  inquiries  to  sift  the  truth ;  giving  notice 
of  evidence  which  might  otherwise  operate  as  a  surprise;  and 
obtaining  discovery  as  to  matter  of  detail,  which  could  not  be  con* 
veniently  introduced  in  the  statement.  The  interrogatories  are  an 
examination  of  the  defendant  on  oath.  The  prayer  for  relief,  or 
statement  of  the  relief  required,  must  state  with  reasonable  clear- 
ness what  relief  is  asked,  and  must  not  combine  distinct  cliums 
against  the  same  defendant,  or  unite  in  the  same  suit  several  defend- 
ants, some  of  whom  are  unconnected  with  a  great  portion  of  the 
case.  If  the  prayer  is  objectionable  on  either  of  these  two  latter 
grounds,  the  bill  is  termed  multifarious.  The  prayer  of  process 
asks  that  a  writ  of  subpoena  may  issue,  directed  to  the  parties 
named  as  defendants,  and  requiring  them  to  appear  and  answer  the 
bill,  and  to  abide  by  the  decree  when  made.  In  bills  for  discovery, 
or  to  perpetuate  testimony,  the  words  ^^to  abide  by  the  decree"  are 
omitted,  as  well  as  the  prayer  for  relief.  If  any  other  writ  be 
required,  such  as  an  injunction,  a  ne  exeat,  or  a  certiorari,  it  should 
be  asked  for  in  the  prayer  of  process,  either  singly  or,  if  the 
defendant  be  required  to  appear,  together  with  the  writ  of  sub- 
poena. 

The  persons  against  whom  process  is  asked  are  the  defendants  to 
r-i^^  -I    '''the  bill,  and  should  consist  of  all  persons  interested  in  the 

suit,  who  are  not  already  joined  as  plaintiffs. 
With  respect  to  the  nature  of  the  interest  which  requires  a  per- 
soH  to  be  joined  in  a  suit,  there  is,  of  course,  no  difficulty  as  to 
persons  against  whom  relief  is  expressly  asked ;  but  with  respect 
to  those  who  are  incidentally  connected  with  the  relief  asked  against 
others,  the  line  of  demarkation  is  less  easy  to  draw.  The  interests, 
however,  which  require  such  joinder  seem  generally  referable  to  one 
of  the  three  following  heads :  First,  interests  in  the  subject-matter, 
which  the  decree  may  affect,  and  for  the  protection  of  which  tho 
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owners  are  joined ;  secondly^  ooncurrent  claims  with  the  plaintiff^ 

which,  if  not  boand  by  the  decree^  may  be  afterwards  litigated ; 

and  thirdly^  liability  to  exonerate  the  defendant^  or  to  contribute 

with  him  to  the  plaintiff's  claim.     In  cases  where  the  persons  thus 

interested  are  tbo  indefinite  or  numerous  to  be  individually  joined, 

one  or  more  members  of  a  class  may  sue  or  be  sued  on  behalf  of 

the  whole,  provided  the  interest  of  every  absent  member  in  the 

claim  made  or  resisted,  is  identical  with  that  of  the  members  who 

are  personally  before  the  court 

After  the  bill  has  been  filed,  it  is  next  requisite  that  the  sub- 
poena should  be  served,  that  the  defendant  should  enter  his  appear- 
ance, and  that  after  appearing  he  should  put  in  his  defence.  If  he 
be  contumacious  and  refuse  to  do  so,  his  disobedience  may  be  pun- 
ished as  a  contempt ;  and  the  plaintiff  is  enabled,  on  compliance 
with  certain  rules,  to  enter  an  appearance  for  him,  and,  on  con- 
tinuance of  his  default,  either  to  take  the  bill  pro  confeaao,  or  to 
put  in  a  formal  defence  in  his  name  and  proceed  to  support  the 
bill  by  evidence. 

Assuming  that  the  defendant  is  not  contumacious,  his  defence 
may  be  made  in  four  forms,  those  of  disclaimer,  demurrer,  plea,  or 
answer.  And  any  two  or  more  of  these  forms  may  be  combined, 
provided  they  be  applied  to  different  parts  of  the  bill  and  their 
respective  application  be  distinctly  pointed  out. 

A  disclaimer  denies  that  the  defendant  has  any  interest  in  the 
matter,  and  asks  that  he  may  be  dismissed  from  the  suit. 

A  demurrer  submits  that  on  the  plaintiff's  own  showing  his 
daim  is  bad.  The  decision  on  a  demurrer  is  obtained  by  setting  it 
down  for  argument  If  the  demurrer  is  allowed  on  argument  the 
snit  is  *at  an  end,  unless  it  be  confined  to  a  part  of  the  bill,  .^ 

or  the  court  give  permission  for  the  plaintiff  to  amend.  If  L  ^J 
it  is  overruled,  the  defendant  must  make  a  fresh  defence  by  answer, 
unless  he  obtain  permission  to  avail  himself  of  a  plea. 

A  plea  avers  some  one  matter  of  avoidance,  or  denies  some  one 
all^ation  in  the  bill,  and  rests  the  defence  on  that  issue.  The 
former  class  of  pleas  are  termed  affirmative,  the  latter  negative,  pleas. 
There  is  also  a  third  description  of  plea,  which  may  be  termed 
the  anomalous  plea,  and  which  is  applicable  when  the  plaintiff 
has  anticipated  a  Intimate  plea,  and  has  charged  an  equity  in 
avoidance  of  it ;  e.  ^.,  when  having  stated  a  release  of  his  original 
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equity,  he  chaises  that  sach  release  was  obtained  by  fraud.  In 
this  case,  the  release  or  other  original  defence  may  be  pleaded  with 
averments,  denying  the  fraud  or  other  equity  chaiged  in  avoidanoe ; 
and  the  term  anomalous  is  used,  because  it  does  not  tender  an  inde- 
pendent issue,  but  sets  up  anew  the  impeached  defence  with  aver- 
ments in  denial  of  the  impeaching  equity. 

The  adoption  of  the  n^ative  and  anomalous  plea  has  introduced 
a  peculiar  form  of  pleading,  called  a  plea  supported  by  an  answer. 
It  often  happens,  where  a  negative  plea  is  used,  that  the  bill  con- 
tains allegations  in  evidence  of  the  disputed  statement.  In  this 
case  the  plea  of  its  untruth  will  not  protect  &om  discovery  of 
matters  which  would  prove  it  true ;  and,  therefore,  these  allegations 
miLst  be  excepted  from  the  plea,  and  must  be  met  by  an  answer  in 
support  In  all  instances  of  the  anomalous  plea,  the  same  neces- 
sity occurs,  for  such  a  plea,  though  good  as  to  the  original  equity, 
is  clearly  ineffectual  as  to  the  equity  in  avoidance ;  and  that  equity, 
therefore,  must  not  only  be  denied  by  averments  in  the  plea,  so  as 
to  render  the  defence  complete,  but  must,,  in  respect  of  the  plain- 
tiff's right  of  discovery,  be  the  subject  of  a  fidl  answer  in  support. 

The  rules  of  pleading  applicable  to  a  plea  are,  that  it  must  raise 
a  single  issue,  and  that  its  averments  must  have  the  same  certainty 
as  in  a  plea  at  law.  It  is  also  generaUy  requisite  to  the  validity  of 
a  plea  that  it  be  verified  by  the  defendant's  oath. 

The  decision  on  a  pica  is  obtained  in  two  ways :  first,  by  setting 
it  down  for  argument  in  order  to  try  its  validity ;  and,  secondly,  by 
filing  a  replication  and  bringing  the  cause  to  a  hearing  on  the  issue 
tendered,  in  order  to  determine  its  truth.  If  the  plea  is  overruled 
on  argument,  the  defendant  must  answer ;  if  allowed,  its  validity  is 
.  *efitablished,  but  the  plaintiff  may  still  file  a  replication, 
I-  ^^^-l  and  go  to  a  hearing  on  the  question  of  its  truth.  If  on  the 
hearing  it  is  sustained  by  the  evidence,  there  will  be  a  decree  for 
the  defendant ;  if  disproved,  he  can  set  up  no  further  defence,  but  a 
decree  will  be  made  against  him. 

The  defence  by  answer  is  the  most  usual,  and  generally,  the  most 
advisable  course.  It  puts  on  the  record  the  whole  case  of  the  de- 
fendant, and  enables  him  to  use  all  or  any  of  his  grounds  of  de- 
fence, subject  only  to  the  necessity  of  verifying  them  on  oath ;  and 
it  unites  with  this  statement  of  the  defence  a  discovery  on  oath  as 
to  the  matters  allied  in  the  bill.    Its  averments,  so  far  as  it  is 
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a  narrative  of  the  defendant's  case,  are  governed  by  the  same  rules 
as  those  of  a  bill,  viz.,  they  must  state  a  consistent  case,  and  must 
state  it  with  reasonable  certainty,  and  without  scandal  or  imperti- 
nence. In  so  &r  as  it  consists  of  discovery,  it  is  regulated  by  the 
principles  which  have  been  already  noticed  under  that  head  of 
jurisdiction. 

After  the  answer  is  put  in,  the  next  question  which  arises  regards 
its  sufficiency,  viz.,  whether  the  defendant  has  given  all  due  dis- 
covery. If  he  has  not  done  so  the  plaintiff  may  except,  stating 
the  points  on  which  the  answer  is  defective,  and  praying  that  a 
sufficient  one  may  be  enforced.  If  the  defendant  does  not  submit 
to  the  exceptions,  they  are  referred  to  one  of  the  Masters  for  con- 
sideration, and  if  he  reports  in  their  &vor,  a  further  answer  must 
be  filed.  If  either  party  is  dissatisfied  with  the  Master's  decision, 
he  may  bring  the  question  before  the  court  by  exceptions  to  the 
report ;  and  it  will  then  be  finally  decided. 

The  next  step  is  the  amendment  of  the  bill.  The  object  of  the 
amendment  may  be  either  to  vary  or  add  to  the  case  originally 
made,  or  to  meet  the  defence  by  new  matter.  If  the  amendment 
make  fresh  discovery  requisite,  the  plaintiff  may  call  for  a  further 
answer,  or  if  the  defendant  considers  it  material  to  make  a  further 
answer,  he  may  do  so,  though  not  required  by  the  bill.  The  right 
of  amending  is  not  absolutely  confined  to  the  plaintiff.  The  de- 
fendant may,  under  special  circumstances,  obtain  a  similar  indul- 
gence by  getting  leave  to  file  a  supplemental  answer ;  but  as  an 
answer  is  put  in  on  oath,  the  court,  for  obvious  reasons,  will  not 
readily  suffer  alterations  to  be  made. 

The  final  result  of  the  pleadings  is,  that  the  original  or  ulti- 
mately *amended  bill  and  the  answer  or  successive  an-  r*T^jjji 
swers  of  the  defendant  constitute  the  whole  record.  The 
plaintiff  may  then  either  set  down  the  cause  for  hearing  on  bill  and 
answer,  admitting  the  answer  to  be  true  throughout,  or  if  he  contro- 
verts any  part  of  the  answer,  or  requires  additional  proof  of  his 
case,  may  file  a  short  general  form,  called  a  replication,  stating 
that  he  joins  issue  with  the  defendant. 

The  answer  of  the  defendant  is  the  chief  foundation  of  interlocu- 
tory orders,  that  is,  of  orders  not  made  at  the  hearing  of  the  cause, 
but  obtained  during  its  progress  for  incidental  objects ;  and  such 
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orders^  therefore^  will  naturally  fall  under  our  notice  at  this  stage 
of  our  inquiry. 

The  mode  of  obtaining  interlocutory  orders  is  either  by  a  viva 
voce  application^  called  a  motion ;  or  by  a  written  one,  called  a 
petition.  The  statements  made  in  the  answer  have  generally  a 
considerable  influence  on  the  application,  and  in  some  instances 
they  are  the  only  admissible  evidence.  Where  other  evidence  is 
admitted  it  is  brought  forward,  not  by  the  regular  examination  of 
witnesses,  but  by  the  affidavits  of  voluntary  deponents. 

Applications  of  this  kind  are  made  for  a  variety  of  objects ;  but 
those  of  most  ordinary  occurrence,  and  which  alone  seem  material 
to  be  noticed,  are  six  in  number,  viz..  First,  production  of  docu- 
ments, when  documents  are  admitted  to  be  in  the  defendant's  pos- 
session, and  to  be  capable  of  affording  discovery  to  which  the 
plaintiff  is  entitled.  Secondly,  payment  into  court,  when  the  de- 
fendant admits  money  to  be  in  his  hands,  which  he  does  not  claim 
as  his  own,  and  in  which  he  admits  that  the  applicant  is  interested* 
Thirdly,  for  a  receiver,  where  no  competent  person  is  entitled  to 
hold  the  property,  or  the  person  so  entitled  is  in  the  position  of  a 
defaulting  trustee ;  or  even  where  an  adverse  title  is  claimed,  if 
gross  fraud  or  imminent  danger  be  shown.  Fourthly,  an  injunc- 
tion to  restrain  a  defendant,  so  long  as  the  litigation  continues, 
from  doing  acts  productive  of  permanent  injury,  or  from  proceed- 
ing in  an  action  at  law,  where  an  equity  is  alleged  against  his  legal 
right.  Fifthly,  a  writ  of  ne  exeat,  in  the  nature  of  equitable  bail, 
to  restrain  a  defendant  from  quitting  the  kingdom ;  and  sixthly,  a 
preliminary  reference  to  the  Master,  where  accounts  or  inquiries 
are  requisite  before  the  cause  can  be  decided,  which  cannot  be  con- 
veniently taken  or  made  by  the  court. 

r*lxivl      *^^  ^^^  regular  step  after  replication  is  that  the 
parties  should  prove  their  cases  by  evidence. 

The  general  rules  of  evidence  are  the  same  in  equity  as  at  law, 
but  the  manner  of  taking  it  is  different.  The  difference  in  this  re- 
spect arises  from  the  difference  of  the  object  in  view.  The  object 
at  law  is  to  enable  the  jury  to  give  their  verdict.  And  for  this 
purpose  it  is  essential  that  the  evidence  be  taken  viva  voce  and 
publicly,  so  that  conflicting  testimony  may  be  compared  and  sifted. 
In  equity,  the  object  is  to  elicit  a  sworn  detail  of  &ct8  on  which  the 
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court  may  adjndge  the  equities,  and  to  preserve  it  in  an  aocorate 
reoord,  for  the  use,  if  needed,  of  the  appellate  court 

For  this  reason  the  evidence  in  equity  is  taken  in  writing,  by 
examination  on  interrogatories  previously  prepared.  And  in  order 
to  avoid  the  risk  of  defects  being  discovered  in  the  course  of  taking 
it,  and  fidse  evidence  procured  to  remedy  them,  it  is  taken  secretly 
by  an  officer  of  the  court,  and  no  portion  is  disclosed  until  the 
depodtions  are  complete,  and  the  time  arrives  for  publication  of  the 
whole. 

After  the  depositions  have  been  published  and  read,  no  further 
evidence  is  admissible  without  special  leave,  except  evidence  to  dis- 
credit a  witness,  either  by  impeaching  his  general  credibility  or  by 
showing  him  to  have  sworn  falsely  in  a  part  of  his  evidence,  not 
material  to  the  issue  in  the  cause.  With  respect  to  the  material 
parts  of  his  evidence,  such  discrediting  evidence  is  not  admissible, 
lest  under  the  pretence  of  impeaching  his  credibility  new  evidence 
should  be  introduced. 

The  only  exceptions  to  the  system  of  taking  evidence  on  written 
interrogatories  and  before  publication  are,  in  the  case  of  documents 
in  the  custody  of  a  public  officer,  and  of  documents,  the  authen- 
ticity of  which  is  not  impeached,  and  which  require  only  the  proof 
of  handwriting  or  the  evidence  of  an  attesting  witness.  This  evi- 
dence may  be  given  by  affidavit  at  the  hearing. 

At  the  hearing  of  ihe  cause  the  pleadings  and  evidence  are  stated, 
and  the  court  either  makes  a  final  decree,  or,  if  any  questions  are 
involved  which  the  evidence  does  not  satisfactorily  determine,  it 
eliminates  them  from  the  general  statement,  and  provides  for  their 
determination  by  a  preliminary  decree. 

The  causes  which  create  a  necessity  for  a  preliminary  decree  are 
four  in  number,  viz.,  1.  That  in  the  course  of  the  suit  a  dispute  has 
arisen  on  a  matter  of  law,  which  the  court  is  unwilling  to  decide ; 
*2.  That  a  similar  dispute  has  arisen  on  a  matter  of  &ct ;  r^i  -. 
3.  That  the  equity  claimed  is  founded  on  an  alleged  legal 
right,  the  decision  of  which  the  Court  of  Chancery  declines  to 
assume ;  and  4.  That  there  are  matters  to  be  investigated  which, 
although  within  the  province  of  the  court,  are  such  as  the  presiding 
judge  cannot  at  the  hearing  effectually  deal  with.  The  machinery 
for  obviating  these  impediments  is  that  of  a  preliminary  decree, 
directing,  1.  A  case  for  a  court  of  law ;  2.  An  issue  for  a  jury ; 
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3.  An  action  at  law,  to  be  determined  in  the  ordinaiy  oonrse ;  or  4. 
A  reference  to  one  of  the  masters  of  the  court  to  acquire  and  impart 
to  it  the  necessary  information. 

Directions  for  a  case,  an  issue,  or  an  action,  are  rather  transfers 
to  another  tribunal  than  steps  of  procedure  in  the  court  itself;  but 
a  reference  to  the  Master  is  an  ordinary  step  in  the  cause,  and  is 
directed  principally  to  three  objects,  viz :  1.  To  the  protection  of 
absent  parties  against  the  possible  neglect  or  malfeasance  of  the 
litigants ;  2.  To  the  more  effectual  working  out  of  details,  which 
the  judge  sitting  in  court  is  unable  to  investigate ;  and  3.  To  the 
supplying  defects  or  fidlures  in  evidence. 

The  mode  of  conducting  a  reference  is  by  written  statements 
and  counter-statements,  which  are  supported  either  by  affidavits, 
by  depositions,  or  by  viva  voce  testimony.  When  the  evidence  is 
complete,  the  Master  prepares  a  draft  report,  and  it  is  the  duty  of 
any  dissatisfied  party  to  lay  before  him  written  objections,  speciiy- 
ing  the  points  in  which  he  considers  it  erroneous.  If  this  is  not 
done,  he  cannot  afterwards  contest  the  correctness  of  the  report. 

When  the  Master  has  disposed  of  all  objections,  and  come  to  a 
conclusion  on  the  matters  referred,  he  settles  and  signs  his  report, 
and  such  report  is  then  filed. 

If  any  of  the  persons  interested,  whether  actual  or  quasi  parties, 
are  dissatisfied  with  the  report,  they  may  file  written  exceptions, 
founded  on  the  objection  previously  taken,,  and  specifying  the 
alleged  errors  and  the  corrections  proposed.  The  exceptions  are 
then  heard  and  determined  by  the  court 

When  the  exceptions  have  been  disposed  of,  and  the  report  con- 
firmed, the  cause  is  heard  on  further  directions,  and  the  costs  are 
generally  disposed  of,  at  the  same  time.  If  the  nature  of  the  case 
made  on  the  report  involves  the  necessity  of  new  inquiries,  a  refer- 
ence is  again  made,  and  further  directions  are  again  reserved, 
pi  .-■  *and  the  same  process  is  fix}m  time  to  time  repeated  until  a 
final  decree  is  made. 

The  power  to  compel  obedience  to  the  decree,  like  that  for 
enforcing  appearance  or  answer,  was  originally  confined  to  process 
of  contempt ;  and  the  party  against  whom  the  decree  was  made 
was  exposed  to  have  his  person  imprisoned  and  bis  goods  seques- 
tered as  a  punishment  for  disobedience ;  but  if  he  still  continued 
contumacious,  he  could  not  be  forced  to  perform  the  decree.    By 
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the  statutes  of  1  Wm.  4,  c.  36,  and  1  &  2  Vict.  c.  110,  this  incon- 
veidenoe  has  been  to  some  extent  remedied,  and  the  court  is  enabled 
to  direct  an  execution  of  instruments  by  another  person  in  the 
name  of  the  contumacious  party,  to  take  possession  of  documents 
in  his  hands  which  he  refuses  to  deliver  up,  and  to  levy  moneys 
out  of  his  property  by  writ  of  execution.  Where  none  of  these 
remedies  can  be  adopted,  as  where  the  act  ordered  requires  the  per- 
sonal agency  of  the  defendant,  the  court  is  remitted  to  the  process 
of  contempt,  and  can  only  enforce  its  decree  by  imprisonment  and 
sequestration. 

The  next  subject  for  consideration  after  the  decree  is  the  juris- 
diction for  alteration  or  reversal,  and  it  should  be  observed  that 
the  jurisdiction  for  this  purpose  is  not  confined,  as  at  law,  to  the 
final  judgment,  but  extends  to  interlocutory  proceedings  in  the 
cause. 

A  decree,  when  made,  is  not  perfected  until  enrollment ;  and 
therefore,  so  long  as  it  continues  unenrolled,  it  may  be  altered  on  a 
rehearing  before  the  same  jurisdiction,  viz.,  either  before  the  judge 
who  originally  made  it,  or  before  the  Lord  Chancellor  as  the  head 
of  the  court 

After  enrollment  it  is  a  conclusive  decree,  and  can  only  be 
altered  on  appeal. 

For  the  purpose  of  such  appeal  there  is  a  twofold  jurisdiction  : 
first,  in  the  King,  whose  conscience  is  ill  adminstered,  and  wbo 
may  issue  a  special  commission  pro  re  nata  to  reconsider  his 
Chancellor's  decree;  and,  secondly,  in  the  House  of  Lords,  on 
petition  to  them  as  the  supreme  judicature  of  the  realm.  The 
former  of  these  courses,  however,  is  now  disused,  and  the  latter, 
which  at  one  time  was  the  subject  of  vehement  contention,  has 
practically  superseded  it. 

In  the  observations  which  have  been  hitherto  made  on  procedure 
in  equity,  three  things  have  been  assumed,  viz.,  first,  that  a  decree 
on  the  plaintiff's  bill  will  determine  the  litigation ;  secondly,^that 
the  biU  is  properly  framed  in  the  outset  for  obtaining  that  decree ; 
and  *thirdly,  that  the  suit  is  conducted  to  its  termina-  r*xlviil 
tion  without  interruption  or  defeat.  It  is  obvious  that 
these  assumptions  cannot  always  be  correct,  and  it  is  therefore 
requisite,  before  quitting  the  subject,  to  consider  the  means  for 
remedying  the  imperfections  which  occur. 
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The  first  class  of  imperfection  is  where  a  decree  on  the  plain- 
tiff's  bill  will  not  determine  the  litigation.  This  may  arise  either 
fix)m  cross-relief  or  discovery  being  required  by  the  defendants^  or 
from  the  existence  of  litigation  between  co-defendants.  In  either 
case  the  imperfection  is  remedied  by  one  or  more  cross  bills,  filed  by 
one  or  more  of  the  defendants  against  the  plaintiff  and  against  such 
of  their  co-defendants  as  the  cross-relief  may  affect  If  this  has  not 
been  done,  and  the  difficulty  appears  at  the  hearing,  the  cause  may 
be  directed  to  stand  over  for  the  purpose.  A  cross  bill  may  also 
be  filed  to  answer  the  purpose  of  a  plea  puis  darrein  ccrdinuance 
where  a  new  defence  arises  after  answer,  but  not  for  the  purpose 
of  indirectly  altering  the  answer  itself. 

The  second  dass  of  imperfection  is  where  the  bill  is  framed  im- 
properly at  the  outset.  This  ought  r^ularly  to  be  rectified  by 
amendment,  but  if  the  time  for  amendment  has  elapsed,  it  may  be 
rectified  by  a  supplemental  bill,  or  by  a  bill  in  the  nature  of  sup- 
plement, the  character  of  which  will  be  considered  under  the  next 
head. 

Imperfections  of  the  third  class  are  those  which  originate  in  an 
interruption  or  defect  subsequent  to  the  institution  of  the  suit,  and 
they  are  rectified,  according  to  circumstances,  by  a  bill  of  revivor, 
or  in  the  nature  of  revivor,  and  by  bill  of  supplement,  or  in  the 
nature  of  supplement. 

Interruptions  of  a  suit  are  called  abatements,  and  are  cured  by  a 
bill  of  revivor,  or  in  the  nature  of  revivor.  They  occur  on  the 
death  of  any  litigating  party,  whose  interest  or  liability  does  not 
either  determine  on  death  or  survive  to  some  other  litigant,  and  on 
the  marriage  of  a  female  plaintiff  or  co-plaintiff.  If  the  interest 
or  liability  be  transmitted  by  act  of  law,  viz.,  to  a  personal  repre- 
sentative or  heir,  or  to  the  husband  of  a  married  plaintiff,  the 
abatement  is  cured  by  a  bill  of  revivor,  followed  by  an  order  on 
motion  to  revive.  If  the  transmission  is  by  act  of  the  party,  viz., 
to  a  devisee,  the  bill  is  one  in  nature  of  revivor,  and  requires  a 
decree  at  the  hearing  to  revive. 

Defects  in  a  suit  subsequent  to  its  institution  may  be  caused 
r^ii  •••-)  either  '*'in  respect  of  parties,  by  the  transfer  of  a  former 
''  ^    interest,  or  the  rise  of  a  new  one,  or  in  respect  of  issues 

between  the  existing  parties,  by  the  occurrence  of  additional  ftcts^ 
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and  they  are  cured  by  bill  of  supplement,  or  in  the  nature  of  a 
supplement. 

AVbere  an  existing  interest  has  been  transferred,  the  transferree  is 
bound  by  the  previous  proceedings,  and  may  be  introduced  into  the 
suit  by  a  supplemental  bill,  stating  the  transfer,  and  praying  his 
substitution  for  the  transferor.  Where  a  new  interest  has  arisen, 
as  on  the  birth  of  a  tenant  in  tail,  he  must  be  added  by  a  bill  in  the 
nature  of  a  supplement,  restating  the  case  against  him,  and  praying 
an  independent  decree. 

With  respect  to  the  occurrence  of  additional  facts,  it  must  be  ob- 
served, that  if  they  are  intended  to  establish  a  new  title  in  the  plain- 
tiff, they  are  not  admissible  at  all  for  he  must  stand  or  fall  by  the 
title  which  he  had  at  the  outset.  If  they  are  mere  evidence  of  bis 
original  title,  it  seems  that  their  introduction  on  the  pleadings  is  not 
required,  but  that  the  proper  course  is  to  apply  for  liberty  to  ex- 
amine witnesses,  and  to  have  the  deposition  read  at  the  hearing. 
But  if  the  new  facts  are  such  as,  leaving  the  original  equity  un- 
touched, vary  the  form  of  relief  or  create  a  necessity  for  additional 
relief,  they  are  regularly  admissible  in  the  suit.  And  being  subse- 
quent to  the  filing  of  the  bill,  and  therefore  not  properly  matters 
of  amendment,  they  are  introduced  by  supplemental  bill. 

If  new  matter  occurs,  or  is  discovered  after  the  heaiing,  it  is  not 
properly  matter  of  supplement,  but  may  be  introduced  into  the 
cause,  if  necessary,  by  a  bill  expressly  fiumed  for  the  purpose,  and 
called  a  bill  to  execute  or  to  impeach  the  decree. 

A  bill  to  execute  a  decree  is  a  bill  assuming  as  its  basis  the  prin- 
ciple of  the  decree,  and  seeking  merely  to  carry  at  into  effect. 

A  bill  to  impeach  a  decree,  is  either  a  bill  of  review,  a  supple- 
mental bill  in  the  nature  of  review,  or  original  bill  of  the  same 
nature,  or  an  original  bill  on  the  ground  of  fraud. 

A  bUl  of  review  is  used  to  procure  the  reversal  of  an  enrolled 
decree,  and  may  be  brought  either  on  error  of  law  apparent  on  the 
decree,  or  on  the  occurrence  or  discovery  of  new  matter.  If  it 
proceed  on  the  latter  ground,  the  leave  of  the  court  must  be  first 
obtained. 

A  supplemental  bill  in  the  nature  of  review  is  used  to  procure 
the  reversal  of  a  decree  before  enrollment,  on  the  occurrence  or 
discovery  of  new  matter,  and  must  be  filed  by  leave  of  r»ty}yi 
the  court    The  manner  of  procedure  on  such  a  bill  is  to 
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petition  for  a  rehearing  of  the  cause,  and  to  have  it  heard  at  the 
same  time  on  the  new  matter.  If  the  ground  of  complaint  be  error 
apparent^  it  may  be  corrected  on  a  rehearing  alone,  and  a  supple- 
mental bill  is  unnecessary. 

An  original  bill  in  the  nature  of  review  is  applicable  when  the 
interest  of  a  party  seeking  a  reversal  was  not  before  the  court  when 
the  decree  was  made,  and  it  may  be  filed  without  obtaining  leave 
fit)m  the  court. 

We  have  now  concluded  our  introductory  inquiry  into  the  juris- 
diction, the  pleadings  and  the  procedure  of  the  Court  of  Chancery. 
The  treatise  itself  will  be  occupied  in  filling  up  the  outline  which 
has  been  drawn,  and  in  presenting  a  detailed  examination  of  the 
doctrines  which  have  been  already  stated  in  their  general  effect.^ 

>  A  radical  change  in  the  form  of  administering  equity  was  made  in  England 
hj  the  Supreme  Court  of  Judicature  Act  of  187S,  stat.  S6  &  37  Vict.  c.  66. 
The  act  united  the  Court  of  Chancery  and  other  existing  courts  in  one  Supreme 
Court  of  Judicature,  and  vested  in  it,  with  some  few  exceptions,  the  jurisdic- 
tion which  at  the  commencement  of  the  act  all  or  any  of  the  various  courts 
were  capable  of  exercising.  A  court  of  appeal  was  also  established,  with  the 
jurisdiction,  among  other  powers,  which  formerly  had  been  vested  in  the  Lord 
Chancellor  and  Court  of  Appeal  in  Chancery.  Errors  and  appeals  to  the  House 
of  Lords  and  the  Queen's  Privy  Council  were  abolished.  The  "  Appellate 
Jurisdiction  Act"  (1876),  89  &  40  Vict.  ch.  59,  provided  that  an  appeal  might 
be  taken  from  the  Court  of  Appeal  to  the  House  of  Lords. 

The  provisions  relating  to  equity  are  principally  contained  in  sec.  24,  the  full 
text  of  which  is  as  follows : — 

"  In  every  civil  cause  or  matter  commenced  in  the  High  Court  of  Justice, 
law  and  equity  shall  be  administered  by  the  High  Court  of  Justice  and  the 
Court  of  Appeal  respectively,  according  to  the  rules  following : 

**  (1)  If  any  plaintiff  or  petitioner  claims  to  be  entitled  to  any  equitable 
estate  or  right,  or  to  relief  upon  any  equitable  ground  against  any  deed,  instru- 
ment or  contract,  or  against  any  right,  tide,  or  claim  whatsoever  asserted  by 
any  defendant  or  respondent  in  such  cause  or  matter,  or  to  any  relief  founded 
upon  a  legal  right,  which  heretofore  could  only  have  been  given  by  a  court  of 
equity,  the  said  courts  respectively,  and  every  judge  thereof,  shall  give  to  such 
plaintiff  or  petitioner  such  and  the  same  relief  as  ought  to  have  been  given  by 
the  Court  of  Chancery  in  a  suit  or  proceeding  for  the  same  or  the  like  purpose 
properly  instituted  before  the  passing  of  this  act. 

'*  (2)  If  any  defendant  claims  to  be  entitled  to  any  equitable  estate  or  right, 
or  to  relief  upon  any  equitable  ground  against  any  deed,  instrument  or  con- 
tract, or  against  any  right,  title  or  claim  asserted  by  any  plaintiff  or  petitioner 
in  such  cause  or  matter,  or  alleges  any  ground  of  equitable  defence  to  any 
claim  of  the  plaintiff  or  petitioner  in  such  cause  or  matter,  the  said  couts 
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reapectivety,  and  every  jadge  thereof,  shall  give  to  every  equitable  estate, 
light,  or  ground  of  relief  so  claimed,  and  to  every  equitable  defence  so  alleged, 
such  and  the  same  effect,  by  way  of  defence  against  the  claim  of  such  plaintiff 
or  petitioner,  as  the  Court  of  Chancery  ought  to  have  given  if  the  same  or  the 
like  matters  had  been  relied  on  by  way  of  defence  in  any  suit  or  proceeding 
instituted  in  that  court  for  the  same  or  the  like  purpose  before  the  passing  of 
this  act. 

'*  (8)  The  said  courts  respectively,  and  every  judge  thereof,  shall  also  have 
power  to  grant  to  any  defendant  in  respect  of  any  equitable  estate  or  right,  or 
other  matter  of  equity,  and  also  in  respect  of  any  legal  estate,  right,  or  title 
claimed  or  asserted  by  him,  all  siich  relief  against  any  plaintiff  or  petitioner  as 
each  defendant  shall  have  properly  claimed  by  his  pleading  and  as  the  said 
coortB  respectively,  or  any  judge  thereof,  might  have  granted  in  any  suit  in- 
stituted for  that  purpose  by  the  same  defendant  ftgainst  the  same  plaintiff  or 
petitioner ;  and  also  all  such  relief  relating  to  or  connected  with  the  original 
subject  of  the  cause  or  matter  and  in  like  manner  claimed  against  any  other 
person,  whether  already  a  party  to  the  same  cause  or  matter  or  not,  who  shall 
have  been  duly  served  with  notice  in  writing  of  such  claim  pursuant  to  any  rule 
of  court  or  any  order  of  the  court  as  might  properly  have  been  granted  against 
such  person  if  he  had  been  made  a  defendant  to  a  cause  duly  instituted  by  the 
same  defendant  for  the  like  purpose ;  and  every  such  person  served  with  any 
such  notice  shall  thenceforth  be  deemed  a  party  to  such  cause  or  matter,  with 
the  same  rights  in  respect  of  his  defence  against  such  claim  as  if  he  had  been 
dnly  sued  in  the  ordinary  way  by  such  defendant. 

*'  (4)  The  said  courts  respectively,  and  every  judge  thereof,  shall  reccgnize 
and  take  notice  of  all  equitable  estates,  titles,  and  rights,  and  all  equitable 
duties  and  liabilities  appearing  incidentally  in  the  course  of  any  cause  or  matter 
in  the  same  manner  in  which  the  Court  of  Chancery  would  have  recognieed 
and  taken  notice  of  the  same  in  any  suit  or  proceeding  duly  instituted  therein 
before  the  passing  of  this  itot. 

**  (5)  No  cause  or  proceeding  at  any  time  pending  in  the  High  Court  of 
Justice,  or  before  the  Court  of  Appeal,  shall  be  restrained  by  prohibition  or 
injunction,  but  every  matter  of  equity  on  which  an  injunction  against  the 
prosecution  of  any  such  cause  or  proceeding  might  have  been  obtained,  if  this 
act  had  not  passed,  either  unconditionally  or  on  any  terms  or  conditions,  may 
be  relied  on  by  way  of  defence  thereto :  Provided  always,  that  nothing  in 
tills  act  contained  shall  disable  either  of  the  said  courts  from  directing  a  stay 
of  proceeding  in  any  cause  or  matter  pending-  before  it  if  it  shall  think  fit. 
And  any  person,  whether  a  party  or  not  to  any  such  cause  or  matter,  who 
would  I^ve  been  entitled,  if  this  act  had  not  passed,  to  apply  to  any  court  to 
restrain  the  prosecution  thereof,  or  who  may  be  entitled  to  enforce,  by  attach- 
ment or  otherwise^  any  judgment,  decree,  rule,  or  order,  contrary  to  which 
all  or  any  part  of  the  proceedings  in  such  cause  or  matter  may  have  been  taken, 
•hall  be  at  liberty  to  apply  to  the  said  courts  respectively,  by  motion  in  a  sum- 
mary way,  for  a  stay  of  proceedings  in  such  cause  or  matter,  either  generally. 
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or  so  far  as  may  be  necessary  for  the  purposes  of  justice ;  and  the  cotirt  shall 
thereupon  make  such  order  as  shall  be  just. 

**  (6)  Subject  to  the  aforesaid  provisions  for  giving  effect  to  equitable  rights 
and  other  matters  in  equity,  in  manner  aforesaid,  and  to  the  other  express  pro- 
visions of  this  act,  the  said  courts  respectively,  and  every  judge  thereof,  shall 
recognize  and  give  effect  to  all  legal  claims  and  demands,  and  all  estates,  titles, 
rights,  duties,  obligations,  and  liabilities  existing  by  the  common  law  or  by  any 
custom,  or  created  by  any  statute,  in  the  same  manner  as  the  same  would  have 
been  recognized  and  given  effect  to  if  this  act  had  not  passed  by  any  of  the 
courts  whose  jurisdiction  is  hereby  transferred  to  the  said  High  Court  of 
Justice. 

**  (7)  The  High  Court  of  Justice  and  the  Court  of  Appeal  respectively,  in 
the  exercise  of  the  jurisdiction  vested  in  them  by  this  act,  in  every  cause  or 
matter  pending  before  them  respectively,  shall  have  power  to  grant,  and  shall 
grant,  either  absolutely  or  on  such  reasonable  terms  and  conditions  as  to  them 
shall  seem  just,  all  such  remedies  whatsoever  as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to  in  respect  of  any  and  every  legal  or  equitable  claim 
properly  brought  forward  by  them  respectively  in  such  cause  or  matter,  so  that, 
as  far  as  possible,  all  matters  so  in  controversy  between  the  said  parties  respec- 
tively may  be  completely  and  finally  determined,  and  all  multiplicity  of  legal 
proceeding  concerning  any  of  such  matters  avoided." 

Sec.  25  also  declares,  among  other  amendments  and  declarations  of  the 
law,  that  <*  generally  in  all  matters  not  hereinbefore  particularly  mentioned, 
in  which  there  is  any  conflict  or  variance  between  the  rules  of  equity  and  the 
rules  of  the  common  law  with  reference  to  the  same  matter,  the  rules  of  equity 
shall  prevail." 

The  business  of  the  High  Court  is  distributed  among  its  several  divisions, 
and  certain  enumerated  matters  and  causes  are  assigned  to  the  Chancery 
Division,  composed  of  the  subjects  generally  which  formerly  would  have 
fallen  within  the  jurisdiction  of  the  Court  of  Chancery.  A  schedule  of  rules 
was  annexed  to  the  act  providing  that  all  actions  which  previously  had  been 
commenced  by  writ  in  the  courts  of  common  law,  or  bill  or  information  in  the 
High  Court  of  Chancery,  should  be  instituted  by  a  proceeding  to  be  called  an 
action,  and  commenced  by  a  writ  of  summons. 

The  act  further  authorized  the  preparation  of  additional  rules  for  the  regu- 
lation of  matters  relating  to  the  practice  and  procedure  of  the  courts,  in 
pursuance  of  which.  Rules  of  Court,  or  Orders,  were  adopted  in  1875.  These 
rules,  and  a  number  of  others  subsequently  made,  were  rescinded,  and  a  new 
set  of  rules  adopted  in  1883. 

For  an  account  of  the  Judicature  Acts  see  <<  Short  History  of  the  Supreme 
Court  (England)  and  its  Procedure,"  by  T.  W.  Tempany,  18  Am.  L.  Rev.  575- 
See  also  Wilson's  Judicature  Acta. 
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CHAPTER    I. 

OP  DI800VEKY. 

The  jurisdiction  of  the  courts  of  equity  for  the  enforcement  of 
civil  rights,  as  distinguished  from  the  jurisdiction  of  the  courts  of 
comjnon  law,  derives  much  of  its  utility  from  the  power  of  the 
Great  Seal  to  compel  the  defendant  in  a  suit  to  discover  and  set 
forth  upon  oath  every  &ct  and  circumstance  within  his  knowledge, 
information,  or  belief,  material  to  the  plaintiff's  case. 

This  right  to  enforce  Discovery j  as  it  is  called,  does  not  exist  in 
the  courts  of  common  law.  In  those  coorts  the  plaintiff  must  make 
out  his  case  by  the  evidence  of  witnesses,  or  the  admissions  of  the 
defendant.  By  this  right  more  effectual  means  of  ascertaining  the 
truth  are  afforded  to  plaintifis  in  equity  than  in  the  courts  of 
^conmion  law ;  whilst  the  rights  of  the  defendant  are  equally  r^i^Q-i 
provided  for  by  the  privil^e,  in  his  turn,  of  requiring  from 
the  plaintiff,  by  a  cross  suit  (the  reconvention  of  the  civil  law),  the 
like  discovery  upon  oath  of  all  the  circumstances  within  the  plain- 
tiff's knowledge.* 

>  Parties  in  interest  are  now  competent  and  compellable  to  testify  in  England, 
and  also  in  the  United  States  courts,  and  in  the  courts  of  most  of  the  states.  Bills 
of  discoTery  have  consequently  lost  much  of  their  importance,  and  have  been 
said  to  be  obsolete:  Ex  parte  Boyd,  105  U.  S.  657;  Rindskopf  v.  Flatto,  29 
Fed.  Bep.  130 ;  United  States  v.  McLaughlin,  24  Fed.  Bep.  828.  The  juris- 
diction in  equity,  however,  still  exists,  and  a  bill  for  discovery  may  be  filed  in 
a  proper  case:  Lovell  v,  Galloway,  17  Beav.  1;  Ingilby  v,  Shafto,  33  Id. 
81 ;  Cannon  v.  McNabb,  48  Ala.  99 ;  Millsaps  v.  Pfeiffer,  44  Miss.  805 ;  Shot- 
wdl  V.  Smith,  5  C.  E.  Green  79  ;  Bussell  v.  Diekeschild,  24  W.  Va.  61. 
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The  jurisdiction  thus  enforced  in  the  courts  of  equity  is,  at  the 
same  time^  carefully  guarded,  so  that  it  may  only  elicit  the  truth, 
without  wrong  to  the  party  examined.  He  is  not  liable  to  be 
examined  suddenly  and  without  time  for  deliberation ;  he  knows 
from  the  bill  what  are  the  objects  aimed  at ;  he  has  the  plaintiff's 
statement,  and  the  whole  of  the  interrogatories  before  him ;  he  may 
give  a  modified  or  explanatory  answer;  and  he  is  aided  by  the 
advice  of  counsel,  whose  duty  it  is  to  see  that  everything  really 
material  is  stated,  as  weU  as  that  the  record  of  the  court  is  not 
encumbered  with  irrelevant  matter. 

The  Court  of  Chancery,  as  has  already  been  observed  in  the 
Introduction,  does  not,  in  requiring  discovery,  depart  from  the 
general  policy  of  the  law.  It  requires  a  defendant  to  discover  the 
truth  of  the  plaintiff's  claim,  notwithstanding  that  he  is  himself 
the  party  sued,  but  it  does  not  require  him  to  answer  questions 
which,  on  grounds  of  general  policy,  he  is  entitled  to  resist.  In 
accordance  with  this  principle  it  is  held,  first,  that  no  man  need  dis- 
cover matters  tending  to  criminate  himself,  or  to  expose  him  to  a 
penalty  or  forfeiture ;  secondly,  that  no  man  need  discover  l^al 
advice  which  has  been  given  him  by  his  professional  advisers,  or 
statements  of  facts  which  have  passed  between  himself  and  them  in 
reference  to  the  dispute  in  litigation ;  and,  thirdly,  that  official  per- 
sons cannot  be  called  on  to  disclose  any  matter  of  state,  the  public 
cation  of  which  may  be  prejudicial  to  the  community. 

The  first  of  these  maxims  is,  that  '^  no  man  need  discover  mat- 
ters tending  to  criminate  himself,  or  to  expose  him  to  a  penalty  or 
forfeiture."     He  has  a  right  to  refuse  an  answer,  not  merely  as  to 

Contray  Riopelle  v.  Doellner,  26  Micb.  102 ;  Hall  v.  Joiner,  1  S.  Car.  (N.  S.) 
186.  In  Colgate  v.  Compagnie  Francaise,  28  Fed.  Rep.  82,  a  bill  for  discovery 
in  aid  of  an  action  at  law,  brought  to  recover  damages  for  the  infringement  of 
a  patent,  was  sustained.  See  also  Guyot  o.  Hilton,  82  Fed.  Rep.  748.  On 
this  subject  see  Pomeroy  £q.  Jur.  §§  198,  209. 

By  the  Rules  of  Pk'ocedure  under  the  Supreme  Court  of  Judicature  Act, 
Stat.  86  &  87  Vict.  c.  66,  a  plaintiff  in  any  action  is  entitled  to  exhibit  inter- 
rogatories to  and  obtain  discovery  from  any  defendant,  and  any  defendant  may 
in  like  manner  obtain  discovery  from  the  plaintiff  or  any  other  party.  In  pro- 
ceeding under  the  act,  the  right  to  discovery  is  regulated  by  the  rules  which 
previously  existed  in  the  Court  of  Chancery :  Anderson  t7.  Bank  of  British 
Columbia,  L.  R.  2  Ch.  D.  644 ;  Runnings  v.  Williamson,  L.  R.  10  Q.  B.  D. 
459  ;  80  under  New  York  Code :  Shoe  and  Leather  Rep.  Ass'n  v.  Bailey,  49 
N.  Y.  Supr.  Ct.  886. . 
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the  broad  ODd  leading  fad,  but  as  to  every  incidental  &ct  which 

may  form  a  link  in  *the  chain  of  evidence,  if  any  person  p^o-t 

ehould  choose  to  indict  him.^  '-    ^ 

If  the  objectionable  natore  of  the  discovery  asked  appears  on  the 

billy  the  protection  may  be  claimed  by  demurrer ;  as,  for  example, 

if  the  biU  alleges  an  usurious  contract,  maintenance,  champerty,  or 

simony ;  or  again,  if  it  be  filed  to  discover  whether  a  defendant  is 

married,  who  would  thereby  forfeit  an  estate  or  l^acy,  or  to  dis- 

>  East  India  Companj  v,  Campbell,  1  Yea.  sen.  246 ;  Claridge  v,  Hoare,  14 
Ves.  59y  65;  Litchfield  v.  Bond,  6  Beav.  8S;  Short  v.  Mercier,  8  Macn.  & 
Gord.  205.  See  Livingston  v.  Tompkins,  4  Johns.  Ch.  415 ;  Macsh  v.  Davison, 
9  Paige  580 ;  Ocean  Ins.  Go.  v.  Fields,  2  Story  59 ;  Poindexter  v.  Davis,  6 
Grattan  481 ;  Higdon  t;.  Heard,  14  Ga.  255 ;  Hill  v.  Campbell,  L.  B.  10  C. 
P.  222;  Hare  on  Discovery,  2  Eng.  ed.  100;  Story's  Eq.  Plead.  §§  621, 
675-598;  Hunnings  v.  Williamson,  L.  B.  10  Q.  B.  D.  459;  Jones  v.  Jones, 
L.  B.  22  Q.  B.  D.  425 ;  Greensward  v.  Union  Dime  Savings  Inst.,  59  How. 
Pr.  (N.  y.)  899 ;  Davies  v.  Lincoln  Nat.  Bank,  16  N.  Y.  Civ.  Proc.  68, 
The  Act  of  Congress  of  22d  of  June,  1874,  §  5,  to  amend  the  custom  revenue 
laws,  anthorized  the  courts  in  revenue  cases  to  require  the  defendant  to  produce 
his  private  books,  invoices,  and  papers,  or  else  the  allegations  of  the  govern- 
ment attorney  to  be  taken  as  confessed.  The  Supreme  Court  of  the  U.  S.- 
held  that  this  Act  was  unconstitutional  in  proceedings  to  establish  a  forfeiture 
or  penalty,  as  being  in  conflict  with  that  part  of  the  Fifth  Amendment  which 
declares  that  no  person  *'  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself:"  Boyd  v.  United  States,  116  U.  S.  616.  An  Act  of 
Assembly  which  enabled  a  plaintiff  in  an  execution  to  examine  the  debtor  as  to 
property  which  he  had  fraudulently  concealed,  was  held  to  be  unconstitutional 
in  Horstman  v.  Kaufman,  97  Pa.  St.  147. 

A  defendant  may  stop  at  any  point  in  his  answer  and  defend  on  the  ground 
of  privilege :  King  of  Two  Sicilies  v.  Willcoz,  1  Sim.  N.  S.  801 ;  and  no 
admission  is  presumed  from  a  refusal  to  answer :  Uoyd  v.  Passingham,  16  Ves. 
59,  69.  The  privilege  extends  to  discovery  which  maif  subject  the  defendant 
to  penalties :  Harrison  v.  Southcote,  1  Ark.  527,  589 ;  Skinner  v.  Judson,  8 
Conn.  528.  As  to  discovery  of  matters  involving  moral  turpitude,  see  1 
Daniel's  Ch.  Pr.  564,  and  Story's  Eq.  Plead.  §  595 ;  Watts  v.  Smith,  24 
Miss.  77. 

A  party  should  not  be  compelled  to  disclose  facts  to  enable  a  plaintiff  to  sus- 
tain an  action  for  slander :  Bailey  v.  Dean,  5  Barb.  (N.  Y.)  297  ;  DeLeon  t;. 
DeLima,  66  How.  Pr.  (N.  Y.)  287 ;  nor  libel :  Lamb  v.  Munster,  L.  B.  10 
Q.  B.  D.  110 ;  c/.  Kraus  v.  The  Sentinel  Co.,  62  Wis.  660,  where  it  was  held 
that  a  document  which  would  not  of  itself  tond  to  criminate  should  be  produced. 

Exposure  to  penalties  in  a  foreign  court  will  be  protected  where  the  liability 
appears  in  the  pleadings :  United  States  v,  McRae,  L.  B.  8  Ch.  App.  79, 
qnali/ying  King  of  Two  Sicilies  v,  Willcoz,  1  Sim.  N.  S.  801,  upon  this  point. 
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cover  matter  which  would  subject  a  defendant^  entitled  to  an  office 
or  franchise^  to  a  qyo  vowrraido} 

If  the  tendency  of  the  question  is  not  apparent  on  the  bill,  the 
defendant  may  take  the  objection  by  a  plea  setting  forth  by  what 
means  he  may  be  liable  to  punishment  or  forfeiture^  and  may  insist 
that  he  is  not  bound  to  answer  ih^  bill,  or  so  much  thereof  as  the  plea 
will  cover.  Thus  to  a  bill  brought  to  a  discovery  of  a  marriage,  the 
defendant  pleaded  with  success  that  the  person  whom  she  was  alleged 
to  have  married  had  previously  married  her  sister,  so  that  the  mar- 
riage^ if  real,  was  incestuous ;  and  to  a  bill  against  bankers  for 
obtaining  a  re-transfer  of  stock,  alleged  to  have  been  unduly  ob- 
tained from  the  plaintiff  for  the  purpose  of  making  good  a  defi- 
ciency in  his  son's  accounts,  the  defendants  pleaded  that  ih&  trans- 
action referred  to  a  fraudulent  embezzlement  by  the  son  as  their 
derk,  and  amounted  therefore  to  a  composition  of  felony ;  and  they 
were  held  to  be  exempt  from  giving  discovery.  In  like  manner, 
where  a  bill  was  filed  to  discover  whether  the  defendant  had  as- 
signed a  lease,  he  pleaded  to  the  discovery  a  proviso  in  the  lease^ 
making  it  void  in  case  of  assignment.  And  to  a  bill  seeking  a  dis- 
covery whether  a  person  under  whom  the  defendant  claimed  was  a 
papist^  the  defendant  pleaded  his  title  and  the  statute  11  &  12 
Wm.  3,  disabling  papists.  But  such  a  plea\vUl  only  bar  the  dis- 
covery of  the  fact  which  would  occasion  a  forfeiture.  Therefore, 
r*4-|  where  a  *tenant  for  life  pleaded  to  a  bill  for  discovery  whether 
he  was  tenant  for  life  or  not,  that  he  had  made  a  lease  for  the 
life  of  another,  which,  if  he  was  tenant  for  his  own  life  only^  might 
occasion  a  forfeiture,  the  plea  was  overruled.  So  upon  a  bill 
chaining  the  defendant  to  be  tenant  for  life,  and  that  he  had  com- 
mitted waste,  it  was  determined  that  he  might  plead  to  the  discovery 
of  the  waste,  but  that  he  must  answer  whether  he  was  tenant  for 
life  or  not.* 

If  the  &cts  are  such  as  to  exclude  both  a  demurrer  and  a  plea, 
the  privilege  may  be  claimed  by  answer,  and  if  the  defendant  states 
in  his  answer  that  he  cannot  give  the  information  without  affording 
evidence  of  his  crime^  he  will  not  be  compelled  to  -give  it* 

>  Mitford  on  Pleading,  4th  edit.  19S-197. 

*  Mitf.  284-2S7  ;  Claridge  o.  Hoare,  14  Yes.  59. 

*  Parkburst  v.  Lowten,  1  Meriv.  391 ;  6.  c.  2  Swannt.  194,  214;  Att.-Gren. 
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The  protection  ihns  afforded  to  a  defendant  against  being  com- 
pelled to  prove  himflelf  goilty  of  a  criminal  act^  is  subject  to  modi- 
fication in  respect  to  frauds.^  And  it  seems  that  an  objection  will 
not  bold  to  discovery  of  a  fiaud,  on  the  mere  ground  that  it  might 
be  indictable  as  a  conspiracy  at  law^  unless  there  is  an  indictment 
actually  pending,  or  at  all  events  a  reasonable  probability  that  one 
will  be  preferred.  The  result  of  an  opposite  course  would  be  to 
render  the  very  magnitude  of  a  firaud  its  protection  against  redress.' 
It  has  also  been  decided  that  a  defendant  may  have  so  contracted 
with  the  plaintiff  as  to  bind  himself  to  make  discovery  of  the  facts 
relating  to  that  contract,  notwithstanding  that  it  may  subject  him 
to  pecuniary  penalties ;  and  therefore  a  London  broker  was  com- 
pelled to  give  discovery  in  aid  of  an  action  brought  against  him  by 
his  employer  for  misconduct,  although  it  subjected  him  to  the 
penalty  of  a  bond  given  for  the  fidthful  discharge  of  his  official 
duties.  It  was  his  duty  to  give  the  account  asked,  and  he  was  not 
allowed  to  set  up  his  own  violation  *of  the  law  as  an  excuse  r^^-i 
for  its  non-performance.  It  was  observed  by  the  court  that 
if  such  a  defence  were  permitted,  it  might  be  difficult  to  show  any 
reason  why  an  executor  or  administrator  who  has  made  oath  duly 
to  administer  the  assets,  and  has  executed  a  bond  for  that  purpose, 
might  not  allege  those  matters  in  answer  to  a  bill  charging  him 
with  a  fraudulent  account'  It  seems,  however,  that  a  mere  con- 
tract by  the  defendant  to  answer,  and  not  to  avail  himself  of  the 
protective  privilege,  does  not  per  se  exclude  him  from  the  protection 
of  the  law.^ 

r.  Lucas,  2  Hare  566.  The  defendant  sliould  state  that  he  believes  that  the 
discovery  will  subject  him  to  penalties :  Scott  v.  Miller,  Johns.  328. 

'  A  Court  of  Chancery  will  generally  compel  a  discoTcry  to  detect  fraud  and 
set  aside  a  fraudulent  conveyance :  Skinner  v.  Judson,  8  Conn.  528 ;  Atwood 
V.  Coc,  4  Sandf.  Ch.  412 ;  Martine  v.  Albro,  26  Hun  (N.  Y.)  559  ;  c/.  An- 
drews V.  Prince,  66  How.  Pr.  (N.  Y.)  280. 

'  Dummer  v.  Corporation  of  Chippenham,  14  Ves.  245 ;  Lee  v.  Read,  5 
Beay.  881 ;  Howell  v»  Ashmore,  1  Stockt.  (N.  J.)  82.  If  in  a  bill  charging 
fraud  the  defendants,  without  demurring,  answer,  they  must  answer  fully.  An 
answer  that  their  innocence  will  appear  by  the  accounts  disclosed  precludes 
them  from  objecting  to  the  order  to  produce  them:  O* Conner  v.  Tack,  2 
Brewster  (Pa.)  407. 

*  State  of  Delaware  o.  Maury,  2  Del.  Ch.  141. 

*  Mitf.  195 ;  Green  v.  Weaver,  1  Sim.  404 ;  Lee  v.  Bead,  5  Beav.  881 ; 

Bobinson  p.  Kitchen,  21  Id.  865,  870. 
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In  addition  to  the  cases  just  mentioned,  there  are  other  cases 
which  have  been  termed  exceptions  to  the  doctrine,  but  which  are 
in  fact  instances  to  which  its  principle  does  not  apply.  Such,  for 
instance,  are  those  where  the  penalty  has  ceased  by  effluxion  of 
time,  or  where  the  plaintiff  is  alone  entitled  to  the  penalty^  and  ex- 
pressly waives  it  by  his  bill;*  or  where  what  is  called  a  penalty  or 
forfeiture  is  in  reality  mere  stipulated  damages  or  cessation  of 
interest.  Thus  where  a  lessee  covenanted  not  to  dig  day  or  gravel, 
except  for  the  purpose  of  building  on  the  land  demised,  with  a  proviso 
that  if  he  should  dig  for  any  other  purpose  he  should  pay  to  the 
lessor  twenty  shillings  a  load,  and  he  afterwards  dug  great  quanti* 
ties  of  each  article ;  on  a  bill  for  discovery  of  the  quantities,  waiving 
any-ad  vantage  of  a  possible  forfeiture  of  the  term,  a  demurrer  of  the 
lessee,  because  the  discovery  might  subject  him  to  payment  by  way 
of  penalty,  was  overruled.  And  where  a  devise  over  of  an  estate  in 
case  of  marriage  was  considered  a  conditional  limitation,  and  not  a 
forfeiture,  an  answer  as  to  a  second  marriage  was  compelled.  In 
like  manner  where  the  discovery  sought  is  of  matter  which  would 
show  the  defendant  incapable  of  having  an  interest,  as,  for  example, 
whether  a  claimant  by  devise  is  an  alien  and  consequently  incapable 
r*£>-|  of  taking  by  purchase,  a  demurrer  will  not  hold.*  In  *respect 
also  to  some  transaction  made  illegal  by  statute,  such  as  gam-* 
ing  and  stockjobbing,  it  has  been  expressly  enacted,  that  the  parties 
shall  be  compellable  to  give  discovery  in  equity,  notwithstanding 
that  by  so  doing  they  may  expose  themselves  to  penalties.' 

The  second  maxim  of  privily  is,  that  no  man  need  discover 
legal  advice  which  has  been  given  him  by  his  ])rofessional  advisers : 
or  statements  of  facts  which  have  passed  between  himself  and  them 
in  reference  to  the  dispute  in  litigation.^ 

I  Mitf.  195-197;  Trinity  House  Corporation  v.  Barge,  2  Sim.  411.  A  de- 
fendant may  also  waive  a  penalty  which  does  not  amount  to  a  criminal  charge  : 
Story's  Eq.  Plead.  §  621. 

>  Mitf.  195,  196,  197.     See  Hambrook  v.  Smith,  16  Jur.  144. 

'  Mitf.  288 ;  9  Ann.  c.  14,  s.  S  ;  7  Geo.  2,  c.  8,  s.  2.  But  it  has  been  held 
that  a  plea  to  discoTery  in  a  bill  for  an  account,  that  the  party  would  subject 
himself  by  answering  to  the  penalties  of  the  Stockjobbing  Act,  was  good: 
Short  V.  Mercier,  8  Macn.  &  Gord.  205 ;  Robinson  v.  Lamond,  15  Jur.  240. 

*  Any  words  spoken  or  any  acts  done  by  the  client  in  the  presence  of  his  at- 
torney and  in  the  course  of  hb  employment  are  privileged :  Kant  v.  Kessler, 
114  Pa.  St.  608;  Hollenback  v.  Todd,  119  111.  543 ;  Andrews  o.  Simms,  33 
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The  statement  of  Ae  above  doctrine  is  thus  limited  in  its  terms, 
because  it  seems  doubtful  whether  statements  of  fact  which  have 

Axk.  771 ;  Bacon  v.  Frisbie,  SO  N.  Y.  894.  In  an  indictment  for  stealing 
nVver  corn,  the  attonie7  was  not  permitted  to  testify  that  his  retainer  was  paid 
m  nlver:  State  v.  Dawson,  90  Mo.  149.  In  an  indictment  for  murder,  the 
prisoner  baring  informed  his  attorney  where  a  pistol  was,  the  latter  could  not 
testify  that  he  found  it:  State  v.  Douglass,  20  W.  Va.  770.  The  communi- 
catioDff  must  be  made  by  or  on  behalf  of  the  client ;  when  made  by  a  third 
penon  they  are  not  protected :  Randolph  v.  Quidnick,  23  Fed.  Rep.  27S* 
Under  the  Texas  statute  the  privilege  extends  to  any  fact  which  came  t^  the 
attorney's  knowledge  by  reason  of  such  relationship :  Hernandez  v.  The  State, 
18  Tex.  App.  1S4.  The  priyilege  extends  to  communications  made  in  con- 
templation of  employment  :  Young  v.  the  State,  65  6a.  525;  Skellie  v.  James, 
8  Southeast.  Rep.  (6a.)  607. 

The  communication  must  be  made  between  the  client  and  his  legal  adviser  t 
Parker  v.  Carter,  4  Munf.  278 ;  Jackson  v,  Inabinit,  Riley  Ch.  9 ;  March  v, 
Lndlnm,  3  Sandf.  Ch.  85;  Crosby  t;.  Burger,  11  Paige,  877;  Stuyvesant  v. 
Peckham,  3  £dw.  Ch.  579 ;  Bank  of  Utica  v.  Mersereau,  8  Barb.  Ch.  528. 
When  the  attorney  is  employed  merely  as  a  scrivener  the  privilege  does  not 
exist:  Smith  v.  Long,  109  III.  485;  Hanlon  v,  Doherty,  109  Ind.  87;  House 
V.  HoDse,  61  Mich.  69;  Caldwell  v.  Davis,  10  Col.  481 ;  Todd  v,  Munson,  58 
Coon.  579.  The  relation  of  solicitor  and  client  should  actually  exist :  Carroll 
r.  Spngue,  59  Cal.  655 ;  Meysenberg  v,  Engelke,  18  Mo.  App.  846 ;  Tucker 
9.  Finch,  66  Wis.  17;  Piano  MTg  Co.  v.  Frawley,  68  Id.  577.  Communi- 
cations to  a  lawyer,  as  a  friend,  are  not  protected :  Coon  v.  Swan,  80  Verm.  6 ; 
Rombeig  r.  Hughes,  18  Neb.  579;  Cady  o.  Walker,  62  Mich.  157  ;  Criffin  i;. 
Griffin,  125  III*  430 ;  nor  communications  made  after  the  relation  ends :  Yodan 
V.  Hess,  13  Johns.  492 ;  and  the  client  must  have  some  interest  in  the  matter 
more  than  that  of  a  nominal  party :  Id.  219 ;  Hamilton  v.  Neel,  7  Watts,  517. 
Where  portieB  employ  a  common  attorney,  he  may  not,  in  a  controversy  be- 
tween such  parties  and  a  third  person,  testify  as  to  their  communications : 
Boot  V.  Wright,  84  N.  Y.  72 :  but  it  seems  that,  in  a  controversy  between  the 
parties  themselves,  he  may  testify :  Michael  v.  Foil,  100  N.  C.  178  ;  6ulick  v. 
Gnlick,  39  N.  J.  £q.  516  ;  6oodwin  Co.'s  App.  117  Pa.  St.  514. 

In  Ross  o.  6ibb6,  L.  R.  8  £q.  522,  confidential  communications  with  an  un^ 
profeaaional  agent,  made  in  anticipation  of  litigation,  were  held  to  be  privi- 
leged: C/»  Anderson  v»  Bank  of  British  Columbia,  L.  R.  2  Ch  D.  644.  See, 
also,  Procter  v.  Smiles,  55  L.  T.  Q.  B.  527.  Communications  to  one  who, 
though  not  an  attorney,  had  practised  as  such  before  justices  of  the  peace  for 
many  yean,  were  held  to  be  privileged  in  Benedict  v.  The  State,  44  Ohio  St. 
679. 

The  privilege  does  not  extend  to  a  student  in  counsel's  office :  Andrews  v, 
Solomon,  Pet.  C.  C.  856 ;  nor  to  the  son  of  an  attorney  happening:  to  be  present 
and  not  professionally  connected  with  his  father :  CoddaVd  v,  Cardner,  28  Conn. 
172 ;  nor  to  a  confidential  clerk :  Corps  v.  Robinson,  2  Wash.  C.  C.  888 ;  nor 
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passed  between  himself  and  his  advisers,  if  made  before  the  liti- 
gated question  arose,  are  entitled  to  the  same  privilege.     There  is 

to  a  stranger  casaally  present :  Jackson  v.  French,  8  Wendell,  837  ;  Walker  v. 
The  State,  19  Tex.  App.  176 ;  Weinstein  v.  Reid,  25  Mo.  App.  41. 

The  privilege  docs  not  extend  to  communications  which  are  not  confidential : 
Smith  V.  Daniell,  L.  B.  18  Eq.  649.  Communications  to  a  prosecuting  at- 
torney who  in  his  public  capacity  was  collecting  evidence,  were  held  not  to  be 
privileged :  Lange  v.  Perley,  47  Mich.  852.  But  where  a  prosecuting  attorney 
was  consulted  with  a  view  to  procuring  an  indictment,  the  communications  were 
protected:  Vogel  v,  Gruaz,  110  U.  S.  811.  Communications  of  facts  in- 
tended to  be  made  public  or  which  are  already  public  are  not  privileged ;  as 
where  attorney  was  informed  of  existence  of  partnership  for  the  purpose  of 
bringing  suit,  and  did  bring  suit :  Waldo  v.  Beck  with,  1  New  Mex.  182 ;  so 
an  attorney  may  testify  as  to  residence  of  client  described  in  a  bill  in 
equity :  Alden  0.  Ooddard,  78  Me.  845 ;  as  to  who  were  embraced  in  a  con- 
fession of  judgment :  McBride  v.  Bryan,  67  6a.  584 ;  as  to  name  of  client : 
Commonwealth  v.  Bacon,  185  Mass.  521.  Communications  made  with  a  view 
to  be  communicated  to  the  other  side  are  not  privileged :  Henderson  v.  Terr}', 
62  Tex.  281 ;  nor  are  communications  made  by  attorney  with  opposite  party : 
Thayer  v.  McEwen,  4  111.  App.  416 ;  cf.  Foakes  v.  Webb,  L.  R.  28  Ch. 
D.  287:  nor  communications  openly  made  in  the  presence  of  third  persons: 
Mobile  &  Montgomery  By.  Co.  v.  Yeates,  67  Ala.  164.  As  to  communications 
between  solicitors  of  opposite  parties,  see  Gore  v.  Bowser,  5  De  G.  &  Sm.  80 ; 
and  between  co-defendants,  see  Goodall  v.  Little,  1  Sim.  N.  S.  155;  Jenkyns 
e.  Bushby,  L.  R.  2  £q.  547 ;  Betts  v.  Menzies,  26  L.  J.  Ch.  528. 

Communications  of  an  intention  to  commit  crime,  or  while  seeking  advice  as 
to  a  prospective  violation  of  law  are  not  privileged :  State  v.  Barrows,  52 
Conn.  828  ;  State  t7.  McChesney,  1 6  Mo.  App.  259 ;  Orman  v.  The  State,  22 
Tex.  App.  604 ;  People  t;.  Van  Alstine,  57  Mich.  69  ;  nor  communications  re- 
lating to  a  fraud  contrived  between  the  solicitor  and  client :  Reynell  v.  Spyre^ 
10  Beav.  51;  11  Id.  618;  FoUett  v.  Jeffries,  1  Sim.  N.  S.  8;  Gartside  v. 
Ontram,  26  L.  J.  Ch.  118;  Bank  of  Utica  v.  Mersereau,  8  Barb.  Ch.  528; 
Kelly  V,  Jackson,  18  Irish  £q.  129.  The  fraud,  however,  must  be  concocted 
between  the  solicitor  and  his  client,  and  when  the  fraud  is  purely  collateral  to 
the  communication,  and  none  was  charged  on  the  part  of  the  solicitor,  the 
communication  was  protected :  Momington  v,  Momington,  2  Johns.  &  H.  697. 

The  privilege  against  discovery  is,  in  general,  inapplicable  to  communications 
between  a  testator  and  his  solicitor,  with  reference  to  the  dispositions  contained 
in  his  will,  notwithstanding  that  the  enforcement  of  discover)'  may  l^d  to  the 
disclosure  of  an  illegal  purpose  entertained  by  the  testator,  as  of  a  secret  trust : 
Russell  o.  Jackson,  9  Hare  887.  But  in  a  case  where  this  question  did  not 
arise  on  the  dispositions  of  the  will,  but  only  collaterally,  such  communications 
were  held  privileged :  Chew  v.  Farmers'  Bank  of  Maryland,  2  Mar}'l.  Ch. 
Dec.  281.  The  rule  of  privilege,  also,  is  inapplicable  to  communications  be- 
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no  doubt  that  the  privily  exists,  where  the  discovery  is  sought 

from  the  professional  adviser ;  for  the  rule  is  in  all  cases  imperative 

and  express,  that  wherever  an  attorney  or  counsel  is  professionally 

employed,  any  oommnuiication  with  his  chent  for  the  purpose  of 

twcen  a  solicitor  and  one  under  whom  both  parties  to  a  cause  claim :  Cbant  v. 
Browne,  16  Jar.  606;  8.  c,  9  Hare  790. 

Where  husband  and  wife  have  distinct  interests,  and  the  wife  is  induced,  in  • 
dealing  with  those  interests,  to  act  under  the  advice  of  the  husband's  solicitor, 
the  latter  is  to  be  deemed  to  act  as  the  solicitor  of  both,  and  either  has  the 
right  to  the  production  and  inspection  of  the  documents  relating  to  such  trans- 
action, which  hare  come  in  the  course  thereof  into  the  solicitor's  possession : 
Warde  v.  Warde,  3  Macn.  &  Crord.  865 ;  see  also  Gulick  v.  Gulick,  88  N.  J. 
£q.  402. 

The  pnYil^e  belongs  to  the  client  and  may  be  waived  by  him :  Tate  v.  Tate, 
75  Va.  522  ;  Fassmore  v.  Passmore,  50  Mich.  626 ;  Sleeper  v.  Abbott,  60  N. 
H.  162.  If  client  testifies  as  to  what  transpired  between  himself  and  his  at- 
tomej,  the  latter  may  give  his  account  of  it:  Hunt  v,  Blackburn,  128  U.  S. 
464 ;  cf.  firigham  v,  McDowell,  19  Neb.  407.  A  waiver  of  privilege  for 
some  out  of  a  larger  number  of  documents,  for  all  of  which  privilege  was  orig« 
inaUy  claimed  does  not  preclude  privilege  for  the  rest:  Lyell  v.  Kennedy, 
27  Ch.  D.  1.  The  privilege  is  waived  by  asking  the  attorney  who  drew  a  will 
to  sign  it  as  as  a  witness :  Matter  of  Coleman,  111  N.  Y.  220.  The  privilege 
is  not  waived  by  turning  State's  evidence :  Sutton  v.  The  State,  16  Tex.  App. 
490;  contra  Jones  v.  The  State,  65  Miss.  179.  An  attorney  is  a  competent 
witness  for  his  client :  Beall  v.  Territory,  1  New.  Mex.  507 ;  French  v.  Hall, 
119  U.  S.  152.  Whether  the  privilege  is  waived  by  calling  attorney  as  a  wit> 
ness,  quctre :  Moats  v.  Rymer,  18  W.  Ya.  642. 

No  presumption  is  to  be  made  against  any  one  for  enforcing  the  rule  against 
disclosure  by  his  solicitor :  Wentworth  v.  Lloyd,  10  H.  L.  Cas.  589. 

An  interrogatory  tending  to  criminate  will  not  be  stricken  out ;  the  defend- 
ant may  refuse  to  answer  it :  Fisher  v.  Owen,  8  Ch.  D.  645 ;  Harvey  v.  Love- 
kin,  L.  R.  10  P.  D.  122;  Canada  S.  S.  Co.  v.  Sinclair,  65  How.  Pr.  (N.  Y.) 
474;  Davenport  Glucose  Co.  v.  Trussig,  67  Id.  499;  cf,  Drury  v.  Young, 
58  Md.  546.  i 

In  some  states  communications  between  solicitor  and  client  are  protected  by 
statute,  and  the  privilege  has  been  extended  to  physicians  and  clergymen, 
while  acting  in  their  professional  capacity.  See  an  article  by  G.  W.  Field  and 
John  B.  Uhle,  on  privileged  communications  to  lawyers,  their  clerks,  assistants, 
etc.,  to  physicians  and  to  clergymen,  in  which  the  cases  and  the  statutes  of  the 
different  states  are  collected :  28  Am.  Law  Reg.  1  ;  see  as  to  communications 
between  attorney  and  client,  article  by  N.  C.  Miller,  28  Cent.  Law  Jour.  589 ; 
axtide  in  7  Am.  Crim.  Eep.  20 ;  Pomeroy^  £q.  Jur.  §  208.  The  subject  is 
also  treated  in  Hageman  on  '*  Privileged  Conununications  as  a  branch  of  legal 

erideDce." 
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that  emploTment  is  privileged ;  and  whether  he  be  examined  as  a 
witness,  or  whether  he  be  made  on  some  special  ground  a  defendant 
in  the  suit,  he  cannot  divulge  what  he  has  so  learnt.^  There  is  also 
no  doubt  that  where  discovery  is  sought  from  the  client^  he  is  not 
bound  to  discover  the  advice  or  opinions  which  have  been  given. 
But  it  has  been  contended,  and  generally  considered,  that  he  must 
disclose  the  statements  on  which  they  were  given,  unless  made  in 
contemplation  of  or  pending  a  suit^  The  existence,  however,  of 
this  supposed  liability  in  the  client  seems  open  to  doubt.  The 
cases  which  have  been  considered  to  establish  it,  are  apparently 
capable  of  a  different  interpretation ;  and  it  seems  difficult  to  dis- 
cover any  substantial  difference,  in  point  of  reason,  principle,  or 
convenience,  between  the  liability  of  the  client,  and  that  of  his 
riK7-|  ^counsel  or  solicitor,  to  disclose  communications  made  in  con- 
fidence, or  between  the  communications  so  made  and  others 
which  differ  from  them  only  in  this,  that  they  precede  instead  of 
follow  the  actual  arising  of  a  dispute.'  If,  before  the  communica- 
tions were  made,  litigation,  or  a  dispute  ending  in  litigation,  had 
commenced,  the  client  is  certainly  exempt  from  discovery,  at  least 
if  they  related  to  the  dispute,  or  matters  in  dispute.  The  first 
point  decided  on  this  Subject  was,  that  communications  made  pend- 
ing litigation,  and  with  reference  to  such  litigation,  were  privileged. 
The  next,  that  communications  made  before  litigation,  but  in  con- 
templation of,  and  with  reference  to,  litigation  which  was  expected 
and  afterwards  arose,  were  entitled  to  the  same  privilege.  A  thinl 
question  then  arose  with  r^ard  to  communications  taking  place 
afler  a  dispute  had  arisen  between  the  parties,  which  was  afterwards 
followed  by  litigation,  but  not  made  in  contemplation  of,  or  with 
reference  to^  that  litigation ;  and  these  communications  were  also 
protected.  And  it  was  finally  decided  that  a  defendant  might  pro- 
tect from  discovery  in  the  suit  of  one  party,  cases  or  statements 
made  after  litigation  commenced  or  contemplated  on  the  same  sub- 
ject with  other  persons,  with  the  view  of  asserting  the  same  right* 

^  Greenoogh  v.  GaskeU,  1  M.  &  K.  9S ;  Herring  v.  Clobery,  1  Fb.  91 ; 
Jones  V.  Pngh,  1  Ph.  96. 

«  Peane  v.  Peawe,  1  De  6.  &  S.  12. 

'  WalBingbam  v,  Goodricke,  3  Hare  122;  Holmes  v,  Baddeley,  1  Ph.  476. 
In  Whiting  v.  Barney,  80  N.  Y.  880,  it  was  held  that  the  privilege  only 
existed  when  a  cause  was  pending.  In  McLellan  v.  Longfellow,  82  Me.,  and 
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The  right  to  protection  is  not  affected  by  the  circumstance  that  the 
comniunications  have  not  been  made  directly  to  or  by  the  solicitor 
or  coonsely  but  have  been  transmitted  through  an  intermediate 
agent.^  But  it  is  essential  that  they  should  be  made  in  respect  of 
his  profeasional  character,  and  it  is  not  sufficient  to  allege  that  they 
were  communications  with  a  solicitor^  or  that  they  bore  a  reference 
to  the  legal  prooeedinga' 

The  third  maxim  of  privilege  protects  official  persons  '^'from  r^^-i 
disclosing  matters  of  State,  the  publication  of  which  might 
be  prgudicial  to  the  community.  Such,  for  example,  are  official 
communications  between  the  governor  and  law  officer  of  a  colony, 
respecting  the  state  of  the  colony ;  orders  given  by  the  governor  to 
a  military  officer ;  correspondence  between  an  agent  of  government 

McManas  v.  The  State,  2  Head  213,  bowever,  commnnications  after  a  dispute, 
but  before  litigation,  were  protected. 

It  seems  to  be  now  settled  in  England  that  professional  commnnications 
made  in  a  professional  capacity  will  be  protected,  although  not  made  either 
during,  or  relating  to,  an  actual  or  eren  an  expected  litigation :  Lawrence 
9.  Campbell,  4  Drew  485,  490;  Minet  v.  Moi^gan,  L.  R.  8  Ch.  App.  361 ; 
Turton  v.  Barber,  L.  R.  17  Eq.  829 ;  Wilson  v.  Northampton  Railway  Co., 
L.  R.  14  £q.  477;  McCorquodale  v.  Bell,  L.  R.  1  C.  P.  D.  471.  Any  in- 
formation  which  a  solicitor  obtains  in  his  professional  capacity  on  behalf  of  his 
client  is  privil^ed:  In  re  HoUoway,  L.  R.  12  P.  D.  167;  in  this  case  the 
information  was  conyeyed  by  means  of  anonymous  letters.  The  privilege 
extends  to  information  derived  by  client  from  solicitor,  which  was  the  result  of 
inquiries  by  solicitor,  made  in  contemplation  of  litigation  in  order  to  obtain 
materials  for  defence  to  actions :  Kennedy  v.  Lyell,  L.  R.  28  Ch.  D.  887 ; 
^.  Wheeler  v.  Le  Marchant,  L.  R.  17  Ch.  D.  675,  and  see  Lowden  v,  Blakey, 
L.  R.  23  Q.  B.  D.  832.  Documents  prepared  in  relation  to  an  intended 
action  with  a  bona  fide  intention  of  being  laid  before  a  solicitor  for  the  purpose 
of  taking  his  advice  are  privileged,  whether  prepared  at  his  request  or  not,  and 
whether  ultimately  laid  before  him  or  not :  Southwark  and  VauxhaU  Water 
Co.  o.  Quick,  L.  R.  8  Q.  B.  D.  815 ;  Bispham's  Eq.,  §  568.  The  privilege  does 
not  terminate  with  the  action;  once  privileged,  always  privileged:  Bullock 
V.  Corry,  L.  R.  8  Q.  B.  D.  856;  Pearce  v.  Foster,  L.  R.  15  Q.  B.  D.  114. 
Opinions  of  oonnsel  are  privileged :  Mayor,  etc.,  of  Bristol  v.  Cox,  L.  R. 
S6  Ch.  D.  678. 

>  Bunbury  o.  Bnnbury,.2  Beav.  178 ;  Steele  v.  Stewart,  1  Ph.  471 ;  Russell 
V.  Jackson,  9  Hare  887 ;  Goodall  v.  Little,  1  Sim.  N.  S.  155 ;  1  Daniel's 
Cb.  Fk*.  578,  577 ;  Reid  v.  Langlois,  1  Mac.  &  G.  627. 

'  Bunbury  v.  Bunbury,  2  Beav.  178;  Qreenlaw  o.  King,  1  Id.  187 ;  Dart- 
month  9.  Holdswordi,  10  Sim.  476;  Chew  v.  Farmers*   Bank,  2  Maryl.  Ch. 

Bee.  281. 
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and  a  secretary  of  state;  and  other  communications  of  the  same 
class.  Such  communications  are  privileged  from  disclosure^  be- 
cause if,  at  the  suit  of  a  particular  individual,  they  were  liable  to 
production  in  a  court  of  justice,  the  effect  would  be  to  render  them 
less  unreserved,  and  thus  to  prejudice  the  public  interest.  Ques- 
tions as  to  the  extent  of  this  privilege  most  usually  arise  in  the 
examination  of  witnesses  at  law.  But  if  discovery  of  matters 
within  its  scope  be  asked  from  a  defendant  in  equity,  he  may 
successfully  refiise  to  give  it.* 

It  will  be  observed  that  the  exceptions  just  considered  are  merely 
exceptions  to  the  right  of  discovery*  There  is  no  rule  that  matters 
falling  within  their  scope  cannot  be  allied  in  a  bill ;  or  that,  if 
proved,  they  may  not  warrant  relief. .  But  the  plaintiff  must  prove 
them  for  himself,  and  has  no  right  to  examine  the  defendant  re- 
specting them.* 

Subject  to  these  exceptions,  the  rule  respecting  discovery  is  that 
'^  every  competent  defendant  in  equity  must  answer  as  to  all  facts 
material  to  the  plaintiff's  case,  he  must  answer  to  all,  and  not  to  a 
portion  only,  and  he  must  answer  distinctly,  completely,  and  with- 
out  needless  prolixity,  and  to  the  best  of  his  information  and 
belief  As  against  an  incompetent  defendant  discovery  cannot  be 
enforced,  viz.,  against  an  infant,  or  lunatic  without  committee,  or 
the  Attorney-General  when  made  a  defendant  on  behalf  of  the 
Crown.* 

■  Phillips  on  Evidence,  StH  ed.  189;  Smith  v.  East  India  Company, 
1  Ph.  50 ;  see  Marbury  v.  Madison,  1  Cranch  144  ;  1  Burr's  Tr.,  by  Robinson, 
186,  187;  Rajah  of  Cooi^  v.  East  Ind.  Co.,  25  L.  J.  Ch.  845;  Salmon  v. 
Claggett,  S  Bland  Ch.  145.  The  evidence  is  excluded  on  grounds  of  public 
policy.  Upon  these  grounds  communications  to  the  government  by  informers 
are  privileged :  Worthington  v.  Scribner,  109  Mass.  487,  498 ;  Totten  v.  U. 
S.,  92  U.  S.  105 ;  Bispham*s  £q.,  §  564 ;  Yogel  v.  Gruaz,  110  U.  S.  811,  816 ; 
Dawkins  v.  Lord  Rokeby,  L.  R.  8  Q.  B.  255,  affirmed  in  House  of  Lords,  L. 
R.  7  App.  Cas.  744 ;  Hennessy  v,  Wright,  L.  R.  21  Q.  B.  D.  507. 

For  obtaining  discovery*  from  the  sovereign  of  a  foreign  state  or  republic, 
see  Prioleau  v.  United  States,  L.  R.  2  Eq.  659 ;  United  States  v.  Wagner,  L. 
R.  2  Ch.  582 ;  Republic  of  Peru  p.  Weguelin,  L.  R.  20  Eq.  140. 

•  Mitf.  196. 

'  Micklethwaite  v.  Atkinson,  1  Coll.  178.    When  a  person  of  nnsound 

mind  sues  by  a  next  friend,  an  affidavit  as  to  documents  may  be  required  from 

the  next  friend  or  some  one  acquainted  with  the  facts :  Higginson  v.  HaDi 

L.  R.  10  Ch.  D.  285.    This  case  was  dissented  from  in  Dyke  v.  Stephens, 
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The  first  rale  respecting  discovery  is,  that  the  defendant  must 
answer  to  all  facts  material  to  the  plaintiff's  case.^ 

*He  is  not  bound  to  answer  questions  of  law ;  for  such  p^q-i 
quesUons  ought  to  be  decided  by  the  court.  He  is  not  bound 
to  answer  questions  of  &ct,  unless  reasonably  material ;  for  he  is 
not  to  be  harassed  with  idle,  and  perhaps  mischievous,  inquiries.' 
And  it  will  not  be  sufficient  to  show,  that,  somehow  or  other,  they 
may  be  connected  with  the  case ;  for  if  such  connection  be  very  re- 
mote, so  that  the  discovery  would  be  oppressive,  it  will  be  refused ; 
as,  for  example,  where  the  bill  charged  an  executor  with  mixing 
his  testator's  moneys  with  his  own,  and  called  on  him  to  set  out  a 
monthly  account  of  his  banker's  balances,  with  an  account  of  his 
own  property,  debts,  and  liabilities.*  And  lastly,  he  is  not  bound 
to  answer  merely  because  the  question  is  material  to  the  issue,  but 
it  must  be  also  material  to  the  plaintiff's  case  ;^  for  although  the 
plaintiff  is  entitled  to  know  what  the  defence  is,  and  to  have  it 
verified  on  oath,  he  is  not  entitled  to  cross-examine  the  defendant 
as  to  the  precise  mode  in  which  he  intends  to  establish  it.' 

Some  doubt  has  been  thro^vn  upon  the  applicability  of  this  last 
doctrine  where  the  discovery  is  sought  in  aid  of  the  defence  to  an 
action,  or  to  a  suit  already  pending  in  equity.     Thie  language  of 

L.  R.  so  Ch.  D.  189,  and  the  court  refused  either  to  order  the  next  friend  of 
an  infant  plaintiff  to  make  an  affidavit  as  to  documents,  or  to  stay  the  action 
till  he  made  such  affidavit. 

>  Cuyler  v.  Rogert,  S  Paige  186;  Phillips  v.  Prevoet,  4  Johns.  Ch.  205; 
King  V.  Ray,  11  Paige  285;  Parkinson  v,  Trousdale,  S  Scammon  867;  Hag- 
thorp  V.  Hook,  1  Gill  &  Johns.  272  ;  Brooks  v.  Ryam,  1  Story  296  ;  Lang« 
don  V.  Goddard,  8  Story  18 ;  Methodist  Church  v,  Jacques,  1  Johns.  Ch.  65 ; 
Bank  of  XJtica  v.  Messersmith,  7  Paige  517;  Robertson  v.  Bingley,  1  McC. 
Ch.  838;  Wooton  v.  Burch,  2  Md.  Ch.  190;  Wistar  v.  McManus,  4  P.  F. 
Smith  818;  Hoffman  v.  Postill,  L.  R.  4  Ch.  678 ;  Morris  v.  Bethell,  L.  R.  4 
C.  P.  765. 

*  Discovery  will  not  be  granted  to  satisfy  mere  curiosity :  United  N.  J.  R 
B.  &c.  Co.  9.    Hoppock,  1  Stewart  N.  J.  Ch.  261. . 

'  Dos  Santos  v.  Frietas,  Wigr.  on  Discovery,  s.  •289 ;  Janson  v.  Solarte, 
2  Y.  &C.  127. 

*  Under  the  Wisconsin  statute  the  power  of  discovery  extends  to  everything 
fairly  within  the  issues:  Kelly  v.  Chicago  &  N.  W.  R.  R.  Co.,  60  Wis.  480. 
See  under  New  York  Code:  Seligman  v.  Real  Estate  Tr.  Co.,  20  Abb.  New 
Cas.  210;  Herbage  v.  Utica,  109  N.  Y.  81. 

'  Llewellyn  v.  Badeley,  1  Hare  527 ;  Att.-Gen.  v.  Corp.  of  London,  2 
Macn.  &  Gkird.  247 ;  Cullison  v,  Bossom,  1  Maryl.  Ch.  Dec.  95. 
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the  cases  which  have  created  the  doubt  may  certainly  be  taken  to 
imply  that,  in  answer  to  such  a  bill,  the  defendant  is  bound  to  set 
forth  his  evidence.  But  it  may  be  doubted  whether  it  was  intended 
to  go  so  far,  and  whether  it  must  not  be  limited  to  the  general  rule, 
that  he  must  answer  as  to  the  nature  of  his  title  and  as  to  the 
truth  of  the  assertions  by  which  he  sustains  it,  though  not  as  to 
the  particular  evidence  on  which  he  relies.^ 

This  rule  is  embodied  in  the  maxim  that  ''if  a  defendant 
|.^j(j.  ^answers  at  all,  he  must  answer  fully  ;"  and  its  meaning 
is,  that  if  a  defendant,  instead  of  demurring  or  pleading  to 
the  bill,  puts  in  an  answer,  and  thus  professes  to  take  issue  on  the 
whole  case,  and  to  go  to  a  hearing  on  the  whole,  he  cannot  deny  a 
portion  of  the  plaintiff's  statement,  and  then  allege  that,  in  conse- 
<}uence  of  such  denial,  the  rest  of  the  discovery  sought  has  become 
immaterial.^    If  he  wish  to  insist  on  that  point,  he  must  protect 

1  Lowodefl  V,  Davies,  6  Sim.  468 ;  Bellwood  v.  Wetherell,  1  Y.  &  C.  211- 
218;  Wigr.  on  Discovery,  s.  S78;  Glascoot  v.  Copperminer's  Company,  11 
Sim.  305 ;  Mitf.  53, 

As  a  general  rule  in  matters  of  title  the  plaintiff  is  entitled  to  discovery  of 
that  which  relates  to  his  own  title,  but  not  as  to  that  upon  which  the  defendant 
relies;  Lyell  v,  Kennedy,  L.  R.  8  App.  Cas.  217.  Where  the  same  docu- 
ments are  evidence  of  title  for  both  plaintiflT  and  defendant  the  discovery  will 
be  compelled ;  also  where  there  has  been  fraud  committed.  The  decisions, 
however,  are  by  no  means  harmonious.  See  1  Daniel's  Ch.  Pr.  580 ;  Stor)**s 
£q.  Plead.  §§  571-576,  and  cases  therein  collected;  also  Stainton  v.  Chad- 
wick,  S  Macn.  &  G.  575 ;  Toung  v.  Colt,  2  Blatch.  C.  C.  373 ;  Haskell  o. 
Haskell,  3  Cush.  542 ;  Kettlewell  v.  Barstow,  L.  R.  7  Ch.  686 ;  Thompson 
V,  Engle,  3  C.  £.  Green  271 ;  Cullison  v.  Bossom,  1  Maryl.  Ch.  95 ;  Wether^ 
bee  i;.  Winchester,  128  Mass.  293. 

A  bona  fide  purchaser  for  a  valuable  consideration  without  notice  will  not  be 
compelled  to  discover  his  title:  Hunt  v,  £lmes,  27  Reav.  62;  Story's  £q. 
Plead.  §  603 ;  cf,  Ind  v.  Emmerson,  L.  R.  12  App.  Cas.  300. 

Where  the  party  against  whom  discovery  is  sought  makes  out  no  case  of  his 
own,  but  merely  denies  the  applicant's  title,  he  cannot  escape  production  of 
documents  on  the  ground  that  they  only  evidence  his  own  case :  Att.-Gen.  v. 
Corp.  of  London,  2  Macn.  &  G.  247,  259. 

'  See  Bains  o.  Godley,  11  Casey  51;  Chichester  r.  Marquis  of  Donegal!, 
L.  R.  5  Ch.  497.  Answers  will  not  be  dispensed  with  unless  it  can  be  seen 
that  the  interrogatories  if  answered  affirmatively  would  not  assist  the  com- 
plainant in  establishing  his  cause  of  action.  The  defendant  cannot  defeat  the 
discovery  by  merely  den)*ing  that  the  plaintiff  would  be  assisted  by  it :  Ander- 
son V.  Kissam,  28  Fed.  Rep.  900. 
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liimaelf  by  demarrer  or  plea,  resting  his  defence  on  the  statement 
m  the  billy  or  on  a  single  independent  issue.  If  he  does  not  adopt 
that  oonrse,  but  goes  to  a  hearing  on  the  whole  controversy^  he 
must  give  discovery  on  all  points,  so  that  the  plaintiff,  if  the  de- 
cision be  in  his  favor,  may  obtain  a  complete  decree.^  It  is  mani- 
fest from  this  explanation  of  the  rule,  that  it  applies  to  such 
matters  only  as  are  in  themselves  proper  objects  of  discovery.  It 
will  not,  therefore,  apply  to  interrogatories  respecting  privileged 
matteiB,  or  respecting  matters  which  are  immaterial,  or  which  do 
not  concern  the  plaintiff's  case,  or  which  for  any  other  reason  are 
not  among  the  subjects  on  which  the  court  enforces  discovery.' 

The  last  rule  is  that  the  defendant  must  answer  distinctly,  com- 
pletely, without  needless  prolixity,  and  to  the  best  of  his  informa- 
tion and  belief.® 

His  answer  must  be  distinct,  as  containing  a  positive  allegation 
of  each  &ct,  and  not  merely  implying  it  by  way  of  argument. 
And  it  must  distinctly  meet  each  specific  question  by  a  specific 
reply ;  for  the  object  of  specific  questions  is  to  sift  the  defendant ; 
and  it  might  happen  that,  when  he  came  to  answer  on  individual 
points,  it  would  recdl  matters  to  his  memory.  An  inquiry,  for 
example,  whether  the  defendant  did  not  receive  a  specified  sum  at 
a  specified  time,  is  not  sufficiently  answered  by  giving  a  schedule 
of  receipts,  which  does  not  include  that  '''sum,  and  then  say-  r^^  ^  -i 
ing  that  the  schedule  contains  a  list  of  all  moneys  received.^ 

It  must  be  complete,  and  so  framed  that  the  plaintiff  can  effectu- 

I  lADcaster  v.  Evors,  1  Ph.  S40;  Reade  v.  Woodrnffe,  24  Beay.  421. 
'  Wood  V.  Hitcbings,  8  Beav.  504  ;  Fuller  v.  Enapp,  24  Fed.  Rep.  100. 

*  Taylor  v.  Lather,  2  Sumner  228;  Wood  v.  Morrell,  1  John.  Ch.  108; 
Smith  V,  Lasher,  5  John.  Ch.  247 ;  Mechanics'  Bank  v.  Leyy,  1  £wd.  Ch. 
S16 ;  Tradesmen's  Bank  v.  Hyatt,  2  Ewd.  Ch.  195;  Wyckloff ».  Sniffen,  Id. 
581 ;  Norton  v.  Warner,  8  Ewd.  Ch.  106 ;  Robinson  v,  Woodgate,  Id.  422 ; 
81oan  V.  Little,  8  Paige  Ch.  108 ;  Bailey  v.  Wilson,  1  Dey.  &  Bat.  Ch.  188 ; 
Pettit  9.  Candler,  8  Wend.  618. 

It  is  not  sufficient  to  answer  that  the  discoyery  prayed  for  appears  from 
letters  which  passed  between  persons  mentioned  in  the  interrogatories: 
Ingleasi  v.  Spartali,  29  Beay.  564.  Nor  to  merely  allege  that  in  defend- 
ant's belief,  the  documents,  a  list  of  which  is  asked  for,  do  not  show  the 
plaintiff's  title :  Attorney-General  v.  Corp.  of  London,  2  Macn.  &  G.  247. 

*  Faalder  v.  Stuart,  11  Ves.  296 ;  Mitf.  809,  810;  Wharton  v.  Wharton, 
1  S.  &  S.  235;  Anon.,  2  Y.  &  0.  810;  Tipping  o.  Clarke,  2  Hare  888,  889; 
Dnke  of  Brunswick  v.  Duke  of  Cambridge,  12  Beay.  281. 
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ally  make  use  of  it.  For  instanoe,  if  the  plaintiiF  were  to  ask  for 
an  aoooimt^  it  would  not  be  sufficient  to  tender  him  a  collection  of 
account^books,  saying  that  he  would  find  the  account  there.  Bat 
the  defendant  must  himself  examine  the  books  and  make  out  a 
reasonable  account,  referring  to  the  books  for  verification  and  de- 
tails.^ The  rule,  however,  will  not  be  enforced  to  an  oppressive 
extent.  And,  therefore,  where  the  executors  of  a  deceased  partner 
were  called  upon  for  the  accounts  of  a  partnership,  and  answered 
that  they  could  not  state  them  from  their  own  knowledge ;  that  they 
had  tried  to  make  them  out  from  the  books,  but  found  it  would 
occupy  a  great  time,  and  be  a  ruinous  expense ;  and  that  the  plain- 
tiff was  at  liberty  to  inspect  the  books  himself;  the  answer  was  held 
sufficient,  on  the  ground  that  they  had  not  been  personally  concerned 
in  the  transaction,  and  that  they  had  given  the  plaintiff  an  opportu- 
nity of  making  out  the  account  as  fiilly  as  they  could  do  themselves.' 
It  must  be  iramed  without  needless  prolixity.*  The  chief  cases 
in  which  the  prolixity  of  an  answer  has  been  discussed,  were  those 
where  accounts  were  demanded  of  receipt  and  expenditure.  And  it 
has  been  repeatedly  decided  that,  although  an  interrogatory  requir- 
ing such  accounts  would  not  be  satisfied  by  a  mere  general  statement, 
yet  a  statement  setting  forth  the  items  of  a  tradesman's  bill,  or  copy- 
ing an  auctioneer's  catalogue  of  furniture,  is  impertinent,  and  will 
be  expunged  by  the  court^  If,  however,  the  matters  inquired  after 

^  White  V.  Williams,  S  Ves.  193;  Attorney-General  v.  East  Retford,  2  If. 
&  K.  86 ;  Wigr.  on  Discovery,  s.  288. 

'  Christian  v.  Taylor,  11  Sim.  401.  But  even  if  a  detailed  statement  would 
be  too  burdensome,  the  defendant  must,  neyertheless,  do  all  in  his  power  to 
facilitate  an  examination  of  the  accounts  by  the  plaintifT:  Drake  o.  Symes, 
Johnson  647  ;  and  refer  to  the  books  and  documents  with  sufficient  accuracy  to 
enable  the  plaintiff  to  move  for  their  production :  Inman  v,  Whitley,  4  Beav. 
548.     See  also  Gordon  v.  Hammell,  4  G.  E.  Green  216. 

'  Where  interrogatories  are  needlessly  prolix,  it  is  the  duty  of  the  court  to 
strike  them  out :  Grumbrecht  t;.  Parry,  82  Weekly  Reporter  558.  An  answer 
to  an  interrogatory  which  contained  ninety  folios  of  matter  was  held  to  be  irrele- 
vant and  embamiasing  in  Lyell  v.  Kennedy,  88  Weekly  Reporter  44.  Where 
an  affidavit  was  of  oppressive  length,  but  it  appeared  that  delay  and  expense 
would  be  caused  by  filing  a  fresh  one,  the  court  allowed  it  to  remain  on  the 
file,  but  ordered  the  party  filing  it  to  pay  the  costs  of  it :  Hill  v.  Hart-Davis, 
L.  R.  26  Ch.  D.  470. 

*  Norway  v.  Rowe,  1  Meriv.  846 ;  Byde  o.  Masterman,  Cr.  &  F.  265 ; 
Davis  V.  Cripps,  2  N.  C.  C.  485. 
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be  material  to  the  ^defenoe^  mere  prolixity^  such  as  setting  «-^.  ^i 
out  docoments  at  length  which  might  have  been  simplj 
referred  to,  will  not  be  dealt  with  as  impertinence^  although  it  may 
be  attended  with  the  risk  of  costs.  For  in  case  the  answer  should 
ever  be  used  against  the  defendant  in  a  court  of  law^  a  part  of  it 
could  not  be  so  used  without  the  whole ;  and  therefore  the  setting 
out  of  such  documents  may  ultimately  prove  of  importance.^ 

It  must  be  to  the  best  of  the  defendant's  information  and  belief. 
And  the  information  meant  is  not  only  that  which  he  actually  pos- 
sesses, but  that  also  which,  either  by  inspecting  his  books,  or  by 
making  inquiries  of  his  solicitors  or  agents,  or  of  others  fiom 
whom  he  has  a  right  to  information,  is  fairly  within  his  reach. 
And  a  mere  allegation  that  he  believes  such  parties  will  not  give 
him  the  information,  or  even  that  ihey  have  refused  to  do  so,  will 
not  be  sufficient  to  excuse  its  want.  Whatever  means  of  informa- 
tion he  has  a  right  to  possess,  the  court  will  look  upon  as  being  in 
his  possession :  and  he  must  resort  to  proper  means  for  enforcing 
his  right' 

A  question  has  sometimes  been  ndsed  whether  a  plaintiff  having 
a  document  in  his  possession,  can  by  his  bill  call  on  the  defendant 
to  inspect  it,  and  then  to  give  an  answer  with  respect  to  its  con- 
tents.   There  appears  to  be  some  doubt  on  this  point.' 

A  defendant  is  also  bound,  if  required  by  the  plaintiff,  to  set 
forth  a  list  of  all  documents  in  his  possession,  from  which  discovery 
of  the  matters  in  question  can  be  obtained  ;^  and  if  the  possession 
of  such  documents  and  their  character  as  fit  subjects  of  discovery 

1  Parker  v.  Fairlie,  1  S.  &  S.  295 ;  T.  &  R.  862 ;  Lowe  v.  Williams,  2  S. 
&  S.  574. 

«  Taylor  r.  Rundell,  Cp.  &  P.  104  ;  1  N.  C.  C.  128 ;  1  Ph.  222;  Clinch 
r.  Financial  Corporation,  L.  R.  2  £q.  271 ;  Glengall  v,  Frazer,  2  Hare  99; 
Stnartv.  Bute,  11  Sim.  442;  Bolckow  v.  Fisher,  10  Q.  B.  D.  161;  Miles  v. 
Miles,  27  K.  H.  447 ;  Gleayes  v.  Morrow,  2  Tenn.  Ch.  596  ;  Utica  Ins.  Co. 
V.  Ljncb,  3  Paige  210.  A  defendant  wiU  not  be  compelled  to  produce  docu- 
ments where  he  merely  holds  a  covenant  for  their  production  from  a  third 
party:  Bethell  o.  Casson,  1  Hem.  &  M.  806.  Equity  will  not  order  the 
prodoction  of  papers  which  do  not  appear  to  be  within  defendant's  control  so 
that  he  can  produce  them  :   Pattison  v.  Skillman,  48  N.  J.  £q.  892. 

*  Shepherd  v,  Morris,  1  Beay.  175,  179. 

*  If  after  affidavit  of  documents  the  defendant  discovers  a  document  which 
his  opponent  has  a  right  to  inspect,  it  is  his  duty  to  inform  him  by  supplemen- 
tary affidavit  or  notice:   l^litchell  v.  Darley  Main  Col.  Co.,  1  C.  &  E.  215. 
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can  be  shown  from  the  answer,  he  must  permit  ihe  plaintiff  to  in- 
spect and  copy  them.* 

In  order  to  obtain  this  production,  an  interrogatoiy  is 
.,13.  *genendly  included  in  the  biU,  asking  whe&er  the  de- 
fendant  has  any  documents  in  his  possession  or  power 
relating  to  any  of  the  matters  allied,  and  requiring  him  to 
enumerate  and  describe  them  in  the  schedule.  If  he  admits  the 
possession  of  such  documents,  a  motion  is  made  that  he  may  pro- 
duce them,  that  the  plaintiff  may  have  liberty  to  inspect  and  copy 
them,  and  that  they  may  be  produced  before  the  examiner  and  at 
the  hearing  of  the  cause.' 

The  right  thus  conferred  of  enforcing  the  production  of  docu- 
ments, is  a  substitute  for  the  more  troublesome  and  expensive 
method  of  requiring  their  contents  to  be  set  out  in  the  answer  :• 
and  in  conformity  with  this  view  it  is  held,  first,  that  the  right 
exists  for  the  purpose  of  discoveiy  alone;  and  secondly,  that  it 
must  be  r^ulated  by  the  same  principles  which  r^ulate  the  right 
to  discovery  in  the  answer  itself. 

It  is  a  right  existing  for  the  purpose  of  discovery  alone,  and 
does  not  depend  on,  nor  will  be  aided  by,  a  title  to  possess  the 
documents  themselves. 

It  may  happen  that  a  suit  is  instituted  for  the  purpose  of  ob- 
taining possession  of  documents,  alleged  to  be  improperly  withheld 
from  the  plaintiff;  and  if  that  be  its  object,  and  the  discovery  be 
not  barred  by  demurrer  or  plea^  the  plaintiff  is  entitled  to  have 
them  described  in  the  answer,  and  to  be  informed  whether  they  are 
in  the  defendant's  possession,  because,  without  proof  on  those 
points,  he  could  not,  supposing  his  claim  to  be  well-founded,  ob- 
tain a  perfect  decree.*    If  the  documents,  on  inspection,  will  or 

^  Roosevelt  v.  EUithorp,  10  Paige  415 ;  see  CoUom  v.  Francb,  1  Parsons' 
£q.  Cas.  527. 

'  An  affidavit  in  support  of  a  motion  for  the  production  of  books  and  papers 
should  refer  to  some  entry  or  paper  or  state  some  circumstance  to  show  the 
necessity  for  inspection:  Dickie  v.  Austin,  65  How.  Pr.  (N.  Y.)  420  ;  Phelps 
V.  Piatt,  54  Barb.  557.  The  affidavit  should  be  made  by  the  plaintiff;  or  if 
by  the  attorney,  some  reason  should  be  given :    Id. 

*  Therefore  where  exceptions  would  not  be  sustained,  if  the  bill  called  for 
a  full  statement,  production  will  not  be  required  although  the  custody  of  the 
documents  is  admitted :   Carpenter  v.  Benson,  4  Sandf.  Ch.  496. 

*  Winchester  v,  Bowkcr,  29  Beav.  479. 
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may  afford  evidenoe  to  siistain  his  claim,  he  has  a  further  right  to 

their  production  on  the  general  principles  of  discovery  *  but  unless  he 

can  require  them  on  that  ground,  the  mere  fact  that  he  claims  them 

as  his  own,  will  not  entitle  him  to  see  them,  until  after  the  decree.^ 

It  is  r^ulated  by  the  same  principles  which  regulate  the  right  to 
discovery  in  the  answer  itself. 

*An  immediate  consequence  of  this  doctrine  is,  that  the  r^-tA-i 
right  to  production  must  be  shown  from  admissions  in  the 
answer,  and  cannot  rest  on  extrinsic  evidence.  The  question  is  not 
whether  the  allegations  in  the  answer  are  true  or  false ;  for,  to  try 
that  question,  would  require  a  hearing  of  the  cause;  but  it  is 
whether,  in  respect  of  the  plaintiff's  right  to  discovery,  the  docu- 
ments are  necessary  to  make  the  discovery  complete.  If,  therefore, 
the  defendant  does  not  admit  their  possession,  or  their  relevancy  to 
the  plaintiff's  case,  the  production  cannot  be  enforced.'  The  same 
result  will  follow,  if  they  are  uncertainly  described,  so  that  the 
court  cannot  ascertain  to  what  its  oixier  should  apply.'  If  the  bill 
contained  interrogatories  to  elicit  the  requisite  admissions,  and  the 
answer  has  failed  to  give  them,  it  may  be  open  to  an  exception  for 
insufficiency;  or  if  the  interrogatories  have  been  inadequately 
framed,  their  inadequacy  may  render  an  amendment  requisite,  but 
in  either  case  the  admissions  must  be  extracted  from  the  defendant 
before  the  order  for  production  can  be  made. 

The  admissions  necessary  to  compel  production  are,  that  the 
docaments  are  in  the  defendant's  possession  or  power,  and  that 
they  are  of  such  a  character  as  to  constitute  proper  matters  of 
discovery  within  the  ordinary  rules. 

The  documents  must  be  in  the  defendant's  possession  or  power. 
And  for  this  purpose,  it  is  sufficient  that  they  are  admitted  to 
belong  to  him,  although  they  may  be  out  of  his  actual  custody. 

>  Wigr.  on  Discovery,  8.  295-298 ;  Snoddy  v.  Finch,  9  Rich.  Eq.  865. 

'  Upon  a  motion  for  the  production  of  documents,  the  court  will  not  receive 
evidence  extraneous  to  the  answer,  to  show  that  a  particular  document  had 
been  fiaudnlently  omitted  from  the  schedule,  although  the  defendant  does  not 
object  to  the  extraneous  evidence,  and  has  adduced  evidence  to  contradict  it : 
Reynell  v.  Sprye,  1  De  G.  Macn.  &  Gord.  656.  So,  the  plaintiff  is  not,  on 
an  allegation  that  extracts  from  books,  sworn  to  embrace  everything  bearing 
on  the  controversy,  are  garbled,  entitled  therefore  to  have  inspection  of  the 
whole  books :    Bobbins  v,  Davis,  1  Blatchf.  288. 

*  Inman  v.  Whitley,  4  Beav.  548 ;  Tipping  v.  Clark,  2  Hare  888,  889. 
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The  possession  therefore  of  his  solicitor  or  agent^  or  of  any  other 
person  whose  possession  he  can  control^  is  equivalent  to  his  own.^ 
If;  however^  a  document  be  in  the  joint  possession  of  the  defendant 
and  of  some  other  person  who  is  not  before  the  ooiu't,  its  produc- 
tion will  not  be  compelled ;  and  that  for  two  reasons ;  one^  that  a 
party  will  not  be  ordered  to  do  that  which  he  cannot^  or  may  not 
r^i  51  ^  ^^^^  ^  ^^  I  ^^  other^  that  another  '''person  not  present 
has  an  interest  in  the  document,  which  the  court  cannot  deal 
with.'  The  result  is  the  same  if  he  hold  the  documents  in  his  sole 
possession,  but  on  the  joint  account  of  himself  and  of  other  per- 
sons, who  are  not  before  the  court.  But,  if  his  possession  is  on  his 
own  account  only,  and  he  owes  no  duty  to  such  other  persons,  the 
mere  fact  that  the  documents  are  important  to  their  interests  will 
not  prevent  their  production.' 

The  documents  must  be  of  such  a  character  as  to  constitute 
proper  matters  of  discovery  within  the  ordinary  rules,  viz.,  they 
must  not  fall  within  any  of  the  protected  classes ;  and  they  must 
be  material  to  the  plaintiff's  case.  Their  character  on  these  points 
must  be  learnt  from  the  answer.  If  the  answer,  by  its  want  of 
distinct  all^ation,  leave  the  right  to  protection  doubtful,  the  omis- 
sion may  be  supplied  by  affidavit ;  or,  if  part  only  of  the  docu- 
ment is  entitled  to  protection,  the  defendant  may  seal  up  such  parts 

>  Eager  v.  Wiswall,  2  Paige  869.  Where  deeds  are  in  possession  of  the 
solicitor  of  two  tenants  in  common,  it  has  been  held  that  one  of  the  tenants 
cannot  be  compelled  to  produce  them  in  a  suit  to  which  the  other  tenant 
is  not  a  party :  Edmonds  v.  Foley,  30  Beav.  282 ;  Ex  parte  Shaw,  Jac. 
270 ;  Morrice  v.  Swaby,  2  Beav.  600 ;  Lady  Beresford  v.  Driver,  14  Id.  387 ; 
Bobbins  v.  Davis,  1  Blatchf.  C.  C.  238.     See  ante^  note  to  p.  12. 

«  Taylor  v.  Rundell,  Cr.  &  P.  104;  Murray  v.  Walter,  Cr.  &  P.  114 ;  fol- 
lowed  in  Eearsley  o.  Philips,  L.  R.  10  Q.  B.  D.  36,  465;  Morrell  v.  Wooten, 

15  Beav.  105;  Ford  v.  Dolphin,  1  Drew.  222;  Chant  v.  Brown,  9  Hare  790; 
Penny  ».  Goode,  1  Drew.  474. 

Where  possession  of  documents  is  admitted  by  two  defendants,  one  of  whom 
dies,  production  cannot  be  enforced  in  the  absence  of  his  representatives: 
Robertson  v.  Snewell,  15  Beav.  277.  See  also  Warwick  v.  Queen's  College, 
L.  R.  4  Eq.  254. 

•  Hercy  ».  Ferrers,  4  Beav.  97.    A  defendant  cannot  refuse  to  produce  private 

and  confidential  letters  from  a  stranger,  on  the  ground  that  the  writer  forbids 

their  publication ;  but  the  plaintiff  will  be  put  on  an  undertaking  not  to  use 

them  for  any  collateral  object :  Hopkinson  v.  Lord  Burghley,  L*.  R.  2  Ch.  447. 
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as  he  shall  swear  by  affidavit  to  be  of  a  protected  character.^  If, 
however,  the  uncertaiDty  be  not  lemedied  by  affidavit,  or  if  the 
answer  contradict  itself  or  be  palpably  incredible,  production  may 
be  enforced  to  ascertain  the  trath.' 

It  will  be  observed  that,  in  order  to  entitle  the  plaintiff  to  have 
a  document  produced,  it  is  sufficient  to  show  that  it  is  material  to 
his  own  case.  His  right  will  not  be  excluded  because  it  happens 
to  be  evidence  for  the  defendant  also.'  But  if  it  be  not  relevant  as 
affirmative  evidence  for  himself,  he  will  not  be  entitled  to  inspect 
his  adversary's  evidence,  merely  because  on  inspection  it  may  prove 
defective.*  It  is  otherwise  if  the  bill  alleges  a  *specific  de- 
fect in  the  defendant's  title,  and  charges  that  the  documents  ^  -I 
will  prove  the  existence  of  that  defect.  Such  a  charge  will  entitle 
the  plaintiS*  to  discovery,  to  the  extent  of  a  positive  all^ation  in 
the  answer  that  they  will  not  afford  such  proof.  And  if  the 
answer  be  doubtful,  he  is  entitled  to  production.^  The  same  prin- 
dple  seems  applicable  where  the  bill  seeks  to  impeach  a  document, 
and  alleges  that  its  invalidity  would  appear  by  inspection.     In 

'  Llewellyn  v.  Badeley,  1  Hare  527 ;  Curd  v.  Curd,  Id.  274 ;  Bobbins 
V.  DaTifl,  1  Blateh.  C.  C.  2S8.  It  is  proper  to  seal  up  that  part  of  the  writings 
which  relates  to  private  affairs  and  is  not  connected  with  the  matter  in  issue : 
Pynchon  v.  Day,  18  HI.  App.  147.  Where  the  plaintiff  and  defendant  were 
both  interested  in  partnership  property  it  was  held  that  the  defendant  was  not 
entitled  to  seal  up  such  entries  as  he  might  swear  to  be  irrelevant,  but  only 
certain  specified  private  matters :  Pickering  v.  Pickering,  L.  R.  25  Ch.  D. 
247.  As  a  general  rule  the  defendant's  affidavit  is  conclusive  unless  the  court 
ean  see  from  the  nature  of  the  case  that  he  has  mistaken  the  effect  of  the 
documents:  Roberts  v,  Oppenheim,  L.  R.  26  Ch.  D.  724;  Bewicke  v, 
Graham,  L.  R.  7  Q.  B.  D.  400 ;  Jones  v.  Andrews,  58  L.  T.  Rep.  601. 

If  a  plaintiff  prays  for  an  order  on  a  defendant  to  produce  books  and  papers, 
the  court  may,  as  a  condition  precedent,  require  the  plaintiff  to  undertake  not 
to  communicate  the  contents  improperly.  An  injunction  will  lie  to  restrain 
him:  O'Connor  v.  Tack,  2  Brews.  (Pa.)  407. 

<  Bowes  V.  Femie,  8  M.  &  C.  682 ;  Latimer  v.  Neate,  11  Bligh  112 ;  4  CI. 
k,  F.  570;  Bannatyne  v.  Leader,  10  Sim.  280. 

'  Bunell  V.  Nicholson,  1  M.  &  K.  680 ;  Attorney-General  v.  Corporation 
of  London,  2  Macn.  &  6.  247  ;  and  see  ante  9. 

*  Bolton  V.  Corporation  of  Liverpool,  8  Sim.  467 ;  1  M.  &  K.  88 ;  Llewellyn 
V.  Badeley,  1  Hare  527. 

*  Smith  r.  Beaufort,  1  Hare  507 ;  1  Ph.  209 ;  Coombe  v.  Corporation  of 
London,  1  N.  C.  C.  631. 
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such  a  case  inspection^  before  the  hearing,  would  probably  be  per- 
mitted, unless  the  answer  satis&ctorily  displaced  the  charge.^ 

If  the  possession  and  character  of  the  documents  are  sufficiently 
admitted^  the  next  step  is  to  order  their  production ;  and  unless 
some  ground  can  be  shown  for  refusing  it,  an  order  for  that  pur- 
pose is  almost  of  course.'  It  has  indeed  been  contended  to  be  of 
absolute  right  in  respect  of  the  maxim  that  '^  he  who  answers  at  all 
must  answer  fully/'  and  it  has  been  argued  that,  in  accordance 
with  the  maxim,  wherever  the  possession  and  character  of  the  docu- 
ments are  admitted,  no  denial  by  answer  of  the  plaintiff's  equity, 
however  full  and  explicit,  will  excuse  from  production.  This  view, 
however,  seems  to  be  incorrect ;  for  although  the  fitness  of  produc- 
tion, so  far  as  it  depends  on  the  character  of  the  documents,  is  de- 
termined on  the  same  principles  as  if  the  bill  had  asked  that  they 
should  be  incorporated  with  the  answer,  yet  it  does  not  follow  that 
an  objection  to  discover  their  contents  must  be  taken  in  both  cases 
in  the  same  technical  form.  The  thing  demanded  is  the  same  in 
both,  but  the  form  of  demand  is  different,  and  so  also  may  be  the 
form  of  resisting  that  demand.  In  the  case  which  we  are  now  con- 
sidering the  only  thing  asked  is  a  descriptive  schedule ;  the  answer 
gives  the  schedule ;  and  is  a  full  answer  according  to  the  require- 
ments of  the  bill.  If  the  contents  had  been  asked  *for,  the 
I-  -I  defendant  might  have  been  compelled  to  plead,  and  might 
have  adopted  that  course  to  avoid  the  technical  rule.  But  there  is 
no  such  requisition  in  the  bill ;  and  therefore,  if  the  plaintiff's 
equity  be  effectually  displaced  by  the  answer,  the  mere  technical 
rule  that  an  answer  must  be  full,  does  not  apply  to  the  production 
of  documents.' 

1  Kennedj  v.  Green,  6  Sim.  7;  Wigr.  on  Discovery,  8.  Sll. 

'  The  petition  for  an  order  of  production  must  designate,  with  reasonable 
certainty,  the  books  and  papers  called  for:  Williams  v.  Williams,  1  MarrL 
Ch.  Dec.  201 ;  Williams  r.  Savage  Man.  Co.,  8  Id.  806.  An  order  to  produce 
telegraphic  messages  should  identify  the  particular  messages  required:  £x 
parte  Jaynes,  70  Cal.  688.  The  defendant,  though  treated  as  plaintiff's  agent, 
has  no  right  to  be  present  at  the  inspection  of  the  documents :  Bartley  v. 
Bartley,  1  Drewry  288. 

The  general  rule  is  that  the  defendant's  books  in  daily  use  are  to  be  pro- 
duced at  his  place  of  business :  Mertens  v.  Haigh,  Johns.  785. 

^  Adams  v.   Fisher,    8  M.  &  C.  526 ;  Wigr.  on  Discovery,  s.  148-185 ; 
Lancaster  v.  Evors,  1  Ph.  849. 
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A  defendant  may  also  in  some  cases  bind  himself  by  the  frame 
of  his  answer  to  produce  a  document,  which  is  evidence  of  his  own 
title  alone,  and  which  does  not  contain,  nor  is  allied  to  contain, 
any  evidence  of  the  plaintiff's  case.    A  mere  reference  to  the  docu- 
msak  as  existing,  and  as  constituting  a  portion  of  his  own  evidence, 
will  not  expose  him  to  this  liability ;  but  if  he  professes  to  set  out 
its  contents,  or  to  give  an  abstract  of  it,  referring  for  verification 
to  the  document  itself,  he  will  be  considered  to  have  made  it  sub- 
stantially a  part  of  his  answer ;  and  if  he  admits  possession,  will 
be  bound  to  produce  it,  in  order  that  the  plaintiff  may  ascertain 
that  it  is  correctly  stated,* 

The  right  of  enforcing  discovery  on  oath  is  confined  to  the 
plaintiff  in  the  cause.  If  the  defendant  wishes  on  his  part  to  ob- 
tain discovery,  he  must  constitute  himself  a  plaintiff  by  filing  a 
cross-bill,  and  will  be  entitled  in  his  turn  to  an  answer  on  oath,  so 
soon  as  he  has  answered  the  original  bill.*    If,  however,  the  plain- 

■  Hardman  v.  Ellames,  2  M.  &  K.  782;  Latimer  v.  Neate,  11  Bligh  112; 
Adams  r.  Fisher,  3  M.  &  C.  526,  548 ;  Att..6en.  v.  Lambe,  8  Y.  &  C.  171 ; 
Phillips  V,  Evans,  8  N.  C.  C.  647 ;  Wigr.  on  Discovery,  s.  885,  424;  Mor- 
rison V.  McDonald,  9  Abb.  N.  Cas.  (N.  T.)  57,  note ;  Wisner  v.  Dodds,  14 
Fed.  Bep.  655. 

-  A  cross-bill  should  be  filed  when  the  answer  to  the  ori^nal  bill  is  put  in 
or  the  delay  must  be  accounted  for:  White  v.  Buloid,  2  Paige  164.  See  also 
Irving  V.  De  Kay,  10  Paige  819.  But  time  for  answering  may  be  enlarged  for 
the  purpose  of  bringing  in  a  cross-bill :  Josey  v.  Rogers,  18  Ga.  478 ; 
Primmer  v.  Patten,  82  111.  528 ;  and  see  infra,  408. 

Under  the  rules  of  equity  practice  in  Pennsylvania  a  cross-bill  for  discovery 
■lone  is  not  allowed,  but  the  defendant  may,  instead,  file  interrogatories  to  the 
platntiiT. 

By  the  rules  of  procedure  under  the  Supreme  Court  of  Judicature  Act,  the 
r^ht  to  discovery  by  means  of  interrogatories  and  the  production  of  docu- 
ments by  orders  of  court  are  given  equally  to  plaintiff  and  defendant.  Dis- 
covdy  by  interrogatories  may  be  allowed  to  a  plaintiff  from  a  co-plaintiff,  or 
to  a  defendant  from  a  co-defendant  in  cases  in  which  there  may  be  rights  to  be 
adjusted  between  them  respectively ;  but  not  to  a  defendant  from  a  co-defend- 
ant to  show  that  the  latter  and  not  the  former  is  liable  to  the  plaintiff:  Smith 
V.  Smith,  L.  R.  18  Q.  B.  D.  198.  As  a  general  rule  an  order  upon  defendant 
for  discovery  of  documents  will  not  be  made  until  he  has  delivered  a  state- 
ment of  his  defence :  Hancock  v.  Guerin,  L.  R.  4  Ex.  8  ;  Brit.  &  For.  Oon- 
tnust  Co.  V.  Wright,  82  Weekly  Rep.  418.  The  rule  is  not  absolute;  the 
matter  rests  in  the  discretion  of  the  court :  Edelston  v.  Russell,  57  L.  T.  Rep.  27. 
Korwiil  an  order  be  made  upon  the  plaintiff  until  the  defence  is  put  in :  Union 
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tiff^s  title  be  made  out  by  documents^  the  production  of  which  is 
material  for  making  out  the  defence^  the  right  of  filing  a  cross-bill 
would  obviously  afford  no  adequate  aid  to  the  defendant ;  because 
it  would  not  enable  him  to  see  the  documents  until  after  his  own 
answer  had  been  filed.  It  appears  that  under  such  circumstances 
the  court  cannot  compel  the  plaintifi^to  produce  the  documents,  but 
if  he  states  the  ^alleged  document  to  be  in  his  poesession, 
^      -■   may  excuse  the  defendant  from  answering  until  it  is  done. 

The  leading  case  on  this  doctrine  is  one  where  a  bill  was  filed 
against  executors,  praying  payment  of  two  promissory  notes  given 
by  the  testator  for  securing  15,000i.  One  of  the  executors  made 
an  affidavit  that  he  had  inspected  the  first  note,  and  had  observed 
on  the  face  of  it  circumstances  tending  to  impeach  its  authenticity ; 
that  he  was  informed  and  believed  that  the  second  note  had  been 
produced  by  the  plaintiff  for  payment  in  a  foreign  country ;  and 
that  he  was  advised  and  believed  it  was  necessary,  in  order  that  his 
answer  might  fully  meet  the  case,  that  he  should,  before  answer, 
have  inspection  of  such  second  note.  It  was  ordered  that  the  de- 
fendants should  not  be  compelled  to  answer,  till  a  fortnight  after 
the  production  of  the  second  note.  For  the  purpose,  however,  of 
obtaining  such  production,  it  will  not  be  sufficient  to  allege  that  it 
may  be  material  to  the  defence.  But  the  circumstances  which  con- 
stitute the  materiality  must  be  so  stated  by  affidavit,  that  the  court 
may  estimate  the  all<^ed  necessity,  and  may  be  satisfied  that  it  is 
not  needlessly  compelling  a  production.  The  validity  of  the  doc- 
trine is  still  uncertain.  It  has  been  said  by  a  judge  of  great 
experience,  that  he  never  understood  the  reasoning  on  which  it  pro- 
ceeded, whilst  another  has  expressed  his  conviction  that  it  is  founded 
on  principles,  which  upon  examination  would  fully  support  it^ 

Bank  of  London  v,  Manby,  L.  R.  IS  Ch.  289.  Bat  where  the  docaments  are 
referred  to  in  the  pleadings  the  plaintiff  must  produce  them  at  once :  Qoilter 
V.  Heatty,  L.  R.  23  Ch.  D.  42. 

A  defendant  filing  interrogatories  is  entitled  to  an  answer  as  to  all  matters 
which  tend  to  destroy  the  plaintiff's  case,  but  not  as  to  matters  in  rapport  of 
it:  Commissioners  of  Sewers  v.  Glasse,  L.  R.  15  Eq.  802 ;  Bidder  v.  Bridges, 
L.  R.  29  Ch.  D.  29 ;  Benbow  v.  Low,  L.  R.  16  Ch.  D.  93. 

'  Princess  of  Wales  v.  Lord  Liverpool,  1  Sw.  It4;  Taylor  v.  Homing,  4 
Beav.  235;  Milligan  v.  Mitchell,  6  Sim.  186;  Penfold  t;.  Nunn,  5  Id.  405; 
Bate  V,  Bate,  7  Beav.  528. 

To  entitle  a  plaintiff  in  a  cross-bill  to  a  stay  of  prodbedings  in  the  original 
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The  jarisdiction  of  the  Great  Seal  for  enforcing  discovery  is 
available  in  aid  of  proceedings  for  civil  relief,  whether  such  relief 
be  asked  from  the  Court  of  Chancery,  or  from  another  public 
tribunal  in  this  country  which  is  itself  unable  to  enforce  discovery.^ 
But  discovery  will  not  be  enforced  to  aid  a  proceeding  before  arbi- 
trators, or  befi^ie  an  inferior  court.  And  it  has  also  been  revised  in 
r^ard  *t6  proceedings  in  the  Ecclesiastical  Court.  But  r^K-iQ-) 
the  true  reason  in  this  latter  case  is  that  it  is  not  wanted, 
for  the  Ecclesiastical  Court  itself  can  compel  an  answer.  Discovery 
has  been  enforced  in  one  instance  to  aid  the  jurisdiction  of  a  foreign 
court ;  but  the  propriety  of  such  enforcements  seems  open  to  doubt.' 

In  order  to  entitle  himself  to  such  discovery,  the  plaintiff  must 
show  a  title  to  sue  the  defendant  in  some  other  court,  or  that  he  is 
actually  involved  in  litigation  with  the  defendant,  or  is  liable  to  be 
so,  and  must  also  show  that  the  discovery  prayed  is  material  to 
support  or  defend  the  suit.  If  he  does  not  show  this,  he  shows  no 
title  to  the  discovery.'  And  therefore,  when  a  bill  was  filed  for 
discoveiy  in  aid  of  an  action  at  law,  which  the  plaintiff  alleged  by 
his  bill  that  he  intended  to  commence,  the  court  being  of  opinion 

bill,  onto  the  cross-bill  has  been  answered,  the  cross-bill  must  be  sworn  to 
pontively,  either  by  the  plaintiff,  or  by  the  person  from  whom  his  informHtion 
is  derived:   Talmage  v.  PeU,  9  Paige  Ch.  410 ;  White  r.  Buloid,  2  Id.  164. 

*  March  v.  Darison,  9  Paige  580 ;  Lane  v,  Stebbins,  Id.  622 ;  Atlantic 
Ins.  Co.  V.  Lunar,  1  Sandf.  Ch.  91.  But  a  discovery  will  not  be  allowed 
merely  to  guard  against  anticipated  perjury  in  a  suit  at  law:  I^eggett  v, 
Postley,  2  Paige  599.  Whether  a  court  will  sustain  a  bill  of  discovery  merely 
to  procure  such  admissions  as  might  be  used  in  mitigation  of  damages,  qucere : 
Gelston  t?.  Hoyt,  1  John.  Ch.  548. 

'  Mltf.  53,  186,  225 ;  Earl  of  Derby  v.  Duke  Of  Athol,  1  Yes.  Sen.  202, 
205;  Bent  v.  Young,  9  Sim.  185;   this  case  was  followed  in  Dreyfus  t;. 
Peruvian  Guano  Co.,  L.  R.  41   Ch.  D.  151,  in  which  the  court  refused  to 
entertain  an  action  for  discovery  only  in  aid  of  proceedings  in  a  foreign  court.  * 
In  New  York  such  a  bill  has  been  sustained :   Mitchell  v.  Smith,  1  Paige  287. 

*  Mitf.  191 ;  United  N.  J.  R.  R.  &c.  Co.  v.  Hoppock,  1  Stewart  N.  J. 
Ch.  261 ;  Baxter  v.  Farmer,  7  Ired.  £q.  239 ;  Turner  v.  Dickerson,  1  Stock. 
Ch.  140.  Thus  a  bill  will  not  lie  for  the  production  of  title  papers,  under 
which  the  pLdntiff  claims  title,  merely  on  the  ground  that  they  may  be  useful 
in  some  future  action :  Baxter  v.  Farmer,  supra.  Where  one  has  an  interest 
in  a  common  law  suit  of  such  a  kind  as  makes  him  in  effect  a  party,  though  he 
is  not  named  as  a  party,  a  bill  for  discovery  will  lie  against  him :  Carter  t7.  Jor- 
dan, 15  Ga.  76.  Where  a  demand  for  a  discovery  is  merely  colorable,  the 
court  will  refuse  to  take  jurisdiction :  Jones  t;.  Bradshaw,  16  Gratt.  (Va.)  855. 
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that  the  case  stated  would  not  support  an  action,  allowed  a  de- 
murrer to  the  bill.^  Where  the  plamtiff  alleges  in  his^bill  a 
sufficient  case  at  law,  it  has  been  doubted  to  what  extent  discovery 
can  be  resisted,  by  pleading  matters  which  would  be  a  defence  at 
law.*  In  the  case  of  Hindman  v.  Taylor,  before  Lord  Thurlow,  it 
was  said  that  where  the  bill  was  for  discovery  leading  to  relief  at 
law,  the  defendant  could  not  plead  matter  in  bar  to  the  discovery 
which  would  be  a  bar  to  the  relief  there.  The  proposition,  how-  • 
ever,  thus  widely  expressed,  does  not  seem  consistent  with  later 
decisions.  And  the  true  principle  appears  to  be  that,  if  the  l^al 
defence  is  of  a  character  showing  that  the  discovery  would  have  no 
bearing  on  the  issue  at  law,  it  will  be  a  sufficient  answer  to  the 
bill.  •  If  the  l^al  defence  is  not  of  this  character,  but  the  trial  at 
law  will  be  of  the  general  merits,  the  discovery  will  be  enforced.* 

»  Mitf.  187. 

'  As  a  general  rule,  when  a  complainant  is  entitled  to  relief,  he  is  also 
entitled  to  a  discovery  of  the  facts  upon  which  his  right  to  relief  is  based : 
Metier  V.  Metier,  4  Green  (N.  J.)  457. 

*  Hindman  v.  Taylor,  2  B.  C  C.  7;  Robertson  v.  Lubbock,  4  Sim.  16 1^ 
172;  Scott  V.  Broadwood,  2  Coll.  447;  Hare  on  Discovery  47-60;  Leggett 
V.  Postley,  2  Paige  699 ;  March  v.  Davison,  9  Id.  580 ;  Lane  o.  Stebbins, 
Id.  622 ;  Deas  v,  Harvie,  2  Barb.  Ch.  448 ;  Seymour  t7.  Seymour,  4  Johns. 
Ch.  409 ;  Lucas  v.  The  Bank  of  Darien,  2  Stewart  280 ;   Bailey  v.  Dean, 

5  Barb.  S.  C.  297 ;  Gelston  v.  Hoyt,  I  John.  Ch.  54S. 

Where  a  bill  seeks  for  discovery  alone,  and  not  for  relief  also,  the  defendant 
will  be  compelled  to  make  discover}',  if  the  court  suppose  that  it  can  in  any 
way  be  material  to  the  plaintiff,  in  support  or  defence  of  any  suit :  Peck 
V.  Ashley,  12  Met  478;  but  see  Leggett  v,  Postley,  2  Paige  601.  And  a 
bill  of  discovery  to  obtain  evidence  which  might  have  been  usefhl  in  a  trial  at 
law,  must  be  filed  pending  the  suit  at  law,  unless  some  sufficient  excuse  is 
shown  why  it  was  not  filed  at  that  time :   Faulkner's  Adm'x  v.  Harwood, 

6  Randolph  125;  and  see  Foltz  v.  Pourie  &  Dawson,  2  Dessan.  40;  8  Miss. 
433.  After  a  verdict  or  judgment  at  law  a  party  comes  too  late  with  a  bill  of 
discovery :  Duncan  v.  Lyon,  8  John.  Ch.  855,  402 ;  Foltz  o.  Pourie  &  Daw- 
son, 2  Dessau.  40 ;  Cowman  v.  Eingsland,  4  Edw.  Ch.  627.  But  if  equity 
has  concurrent  jurisdiction  in  such  case,  and  the  defendant  neglect  to  inter- 
pose the  objection  by  demurrer,  and  answers  on  the  merits,  the  jurisdiction 
will  be  sustained,  notwithstanding  a  judgment  at  law :  Endicott  o.  Penny, 
18  Sm.  &  Marsh.  144. 

It  seems  that  it  is  not  necessary  to  state  particularly  the  pleadings  at  law,  so 
as  to  show  what  precise  issues  are  pending:  Hinkle  v,  Currin,  1  Humph. 
(Tenn.)  74. 

The  joinder  of  defendants  in  separate  actions  or  of  separate  suits  at  law  in 
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*  A  bill  thus  filed  for  enforcing  discovery  in  aid  of  pro-  r+on-i 
ceedings  before  some  other  tribunal  is  called  a  bill  for  dis- 
covery^ in  contradistinction  to  those  bills  on  which  the  consequent 
relief  is  attainable  in  equity,  and  which  are  called  bills  for  relief, 
or  more  correctly,  for  discovery  and  relief.  If  the  relief  be  at- 
tainable m  a  different  court,  the  mere  &ct  that  the  discovery  is 
requisite  will  not  alter  the  jurisdiction.  The  Court  of  Chancery 
will  enforce  the  discovery,  but  the  relief  must  be  sought  before 
the  appropriate  tribunaL* 

tbe  same  bill  of  discoyery,  is  inadmissible:  Broadbent  v.  State,  7  Marjl.  416 ; 
MacDougald  v,  Haddox,  17  6a.  52. 

^  A  bill  for  relief  and  discovery  which  is  insufficient  for  relief,  cannot  be 
sustained  solely  for  the  sake  of  discovery :  Preston  v.  Smith,  26  Fed.  Bep. 
8S4;  Venner  v.  Atchison,  28  Id.  581  ;  Reddington  v.  Lanahan,  59  Md.  429. 
A  bill  for  discovery  alone  may  be  maintained,  in  a  case  where,  if  it  had  been 
for  relief  also,  it  would  have  been  demurrable ;  as  on  a  bill  in  aid  of  a  plea 
of  illegal  consideration  in  a  suit  at  law  on  a  bond :  Benyon  v.  Nettleford,  3 
Macn.  &  Gord.  94 ;  Manning  v,  Drake,  1  Mann.  (Mich.)  84.  A  bill  for  dis- 
covery in  aid  of  an  action,  must  show  affirmatively  that  the  plaintiff's  right 
cannot  be  established  at  law,  without  aid  of  the  discovery  which  he  seeks : 
Stacj  o.  Pearson  &  Bobbitt,  8  Rich.  £q.  148 ;  Merchant's  Bank  v.  Davis,  3 
Kellej  112;  Williams  v.  Harden,  1  Barb.  Oh.  298 ;  Norwich,  etc.,  R.  R.  Co. 
9.  Stoiy,  17  Conn.  864  ;  Lindsley  v,  James,  8  Cold.  (Tenn.)  477.  If  it  does 
not  allege  or  show  that  it  is  necessary  it  is  demurrable :  Nussbaum  v.  Ueilbron, 
68  Ga.  812  ;  though  in  Peck  r.  Ashley,  12  Met.  478,  it  was  held  that  discovery 
may  be  enforced  notwithstanding  the  absence  of  such  allegation,  where  the 
court  can  suppose  that  it  would  be  in  any  way  material  in  support  or  defence 
of  an  action.  But  a  bill  will  lie  not  only  where  the  plaintiff  is  destitute  of  other 
evidence,  but  abo  to  aid  or  render  it  unnecessary :  Stacy  v.  Pearson  &  Bobbitt, 
8  Rich.  £q.  148 ;  though  see  Bell  v.  Pomeroy,  4  McLean  57.  It  is  no  answer 
to  such  bill,  to  say  that  the  facts  can  be  proved  by  other  witnesses,  if  they  are 
incompetent  by  reason  of  interest :   Bell  v,  Pomeroy,  »upra. 

It  has  been  held  in  England  that  as  to  matters  not  originally  within  the 
cognixance  of  equity,  and  where  there  is  an  adequate  remedy  at  law,  a  bill 
for  discovery  merely  can  alone  be  sustained,  and  if  the  bill  further  pray  relief, 
general  or  special,  the  whole  is  demurrable :  Story's  £q.  §  64,  k,  et  seq.  ; 
Story's  £q.  Plead.  §  812;  1  Daniel's  Ch.  Pr.  547.  In  the  United  States 
this  rule  has  not  been  generally  followed,  and  in  such  cases,  where  the  dis- 
eovery  is  efiectual,  the  court  will  go  on  and  give  the  adequate  relief,  if  in  its 
power,  to  prevent  a  multiplicity  of  suits,  except  where  there  is  a  pending 
action :  Story's  £q.  §  71 ;  Brooks  v.  Stolley,  8  McLean  523 ;  Warner  v. 
Daniels,  1  Wood  &  Min.  90 ;  Traip  v.  Gould,  15  Me.  82 ;  Lyons  v.  Miller,  6 
Gratt.  438;  Sims  t;.  Aughtery,  4  Strob.  £q.  121;  Holmes  v.  Holmes,  SC 
Verm.  525  ;  Midland  R.  R.  Co.  v.  Hitchcock,  84  K.  J.  £q.  278.    It  has  been 
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The  discovery  obtained  by  a  bill  in  eqnity  is  only  available 
against  the  answering  defendant.^  It  cannot  be  read  as  evidence 
against  a  co-defendant,  unless  he  refers  to  it  by  his  answer  as  ooiv 
i^t,  or  is  so  connected  with  the  answering  party  as  to  be  bound, 
under  the  ordinary  rales  of  law,  by  his  declarations  or  admissions.' 
If,  therefore,  a  bill  is  filed  for  relief,  no  person  can  be  made  a 
party  who  is  unaffected  by  the  relief,  notwithstanding  he  might 
give  important  discovery,  because,  as  against  himself,  discovery  is 
needless,  and  as  against  the  other  parties,  it  would  be  unavailing. 
In  like  manner,  if  the  bill  be  for  discovery  alone,  no  person  can  be 
made  a  defendant  who  is  not  a  party  to  the  record  at  law.'  There 
is  an  exception,  however,  in  the  case  of  suits  against  corporations ; 
and  in  such  suits  it  is  allowable  to  join  the  officers  or  members 
personally  as  defendants,  in  order  that  they  may  give  discovery  on 
oath,  which  the  corporate  body  cannot  do.^ 

held  in  New  York  that  the  proper  conne  is  to  demur  to  the  relief  and  answer 
to  the  discovery  :  Higginbotham  u.  Burnett,  6  Johns.  Ch.  184.  See  further 
upon  the  subject,  Mitchell  v.  Green,  10  Met.  101 ;  Kennedy  v,  Creswell,  11 
Otto  641.  If  a  jury  is  necessaiy  to  determine  the  extent  of  the  relief,  dis- 
covery will  be  enforced  and  the  case  then  sent  to  law :  Lynch  v.  Sumrall,  1  A. 
K.  Marsh.  468.  In  a  bill  for  discovery,  the  general  prayer  *^for  such  other 
and  further  relief  as  equity  and  good  conscience  may  require,"  etc.,  b  re* 
ferable  only  to  the  main  purpose  of  the  bill — discovery :  Williams  v.  Row,  62 
Pa.  St.  118. 

'  Porter  v.  Bank  of  Rutland,  19  Verm.  410 ;  Jones  v.  Jones,  IS  Iowa  276 ; 
Rust  o.  Mansfield,  25  111.  886 ;  Judd  v.  Seaver,  8  Paige  546 ;  Chambliss  v. 
Smith,  80  Ala.  366;  Felch  v.  Hooper,  20  Me.  159;  Mills  r.  Gore,  20  Pick. 
84.  But  the  answer,  if  responsive,  may  be  used  as  evidence  in  favor  of  a  co- 
defendant  :  Mills  V.  Gore,  tuftra.  See,  however.  Cannon  v.  Norton,  14  Term. 
178 ;  and  see  cases  collected  on  the  subject  in  I  Daniel's  Ch.  Pr.  841,  et  $eq. 

<  Mitf.  188 ;  Anon.,  1  P.  W.  801 ;  Chervet  o.  Jones,  6  Mad.  267  *  Crosse 
V.  Bedingfield,  12  Sim.  85;  Green  v.  Pledger,  8  Hare  165. 

'  Discovery  will  not  generally  be  compelled  from  any  persons  who  could  be 
made  witnesses  in  the  cause  in  aid  of  which  the  discover}'  is  sought :  see  Story's 
£q.  Plead.  §§  569,  570 ;  Reddington  v.  Lanahan,  59  Md.  440.  In  Oir  v. 
Draper,  L.  R.  4  Ch.  D.  92,  it  was  compelled  from  third  persons  to  find  out 
who  were  the  proper  parties  to  sue.  The  court  will  not  allow  the  joinder  of 
solicitors  or  others  as  defendants  against  whom  no  further  relief  is  sought  be- 
yond discovery  or  payment  of  costs :   Burstall  v.  Beyfus,  L.  R.  26  Ch.  D.  35. 

*  Mitf.  188 ;  Kerr  v.  Rew,  5  M.  &  C.  154 ;  Glasscott  v.  Copperminers' 
Company,  11  Sim.  805,  814;  see  Berkley  v.  Standard  Discount  Co.,  L.  R.  9 
Ch.  D.  648 ;  Lindsey  v.  James,  8  Cold.  (Tenn.)  477.     An  officer  of  a  cor- 
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As  against  the  defendant  himself^  if  he  be  not  nnder  incapacity^ 
the  answer  is  evidence.  If  the  plaintiff  does  not  reply  to  it,  and 
thus  give  him  an  opportunity  of  verification  by  evidence,  the 
whole  answer  must  be  taken  as  true.^  If  a  replication  be  filed, 
the  answer  is  not  evidence  in  the  defendant's  &vor,  but  the  plain- 
tiff may  use  *any  portion  of  it,  without  admitting  the  re- 
mainder to  be  read,  except  so  far  as  it  is  explanatory  of  the  ^  ^ 
portion  used.'  The  defendant,  however,  is  so  far  entitled  to  the 
ben^t  of  his  answer,  that  any  material  suggestion  made  by  it, 
though  not  established  by  proof,  may,  at  the  discretion  of  the 
court,  be  referred  for  inquiry.*  And  if  a  positive  denial  in  the 
answer  be  met  by  the  evidence  of  one  witness  only,  the  court  will 
udther  make  a  decree,  nor  send  the  question  to  a  trial  at  law.^  If 
there  are  corroborative  circumstances  in  the  plaintiff's  &vor,  the 
court  will  depart  fix)m  this  rule,  and  will  either  make  an  immediate 
decree,  or,  if  the  defendant  desire  it,  will  direct  an  issue,  ordering 
his  answer  to  be  read  as  evidence  on  the  trial,  so  that  it  may  be 
contrasted  with  the  testimony  given  against  him.'  The  defendant's 
answer  may  also  be  read  on  the  question  of  costs ;  and  the  court, 
though  compelled  by  the  evidence  to  make  a  decree  against  him, 
may  give  credit  to  his  statement  on  oath  as  to  his  own  conduct,  so 

pontion  cannot  be  joined  as  a  defendant  for  the  purpose  of  diacovery  of  matter 
not  wttbin  his  knowledge  as  such  officer,  although  it  appears  that  through 
other  sources  of  information  he  happens  to  have  obtained  such  knowledge : 
McComb  V.  Ch.  St.  L.,  etc.,  Ry.  Co.,  19  Blatchf.  C.  Ct.  69. 

^  Fant  V.  Miller,  17  Gratt.  187.  This  does  not  apply  where  an  answer 
under  oath  is  waived :  Tomlinson  v.  Lindley,  2  Carter  569.  When  the  bill 
calls  for  an  answer  not  under  oath,  the  jurat  in  the  answer  will  be  stricken  out 
and  the  answer  considered  as  not  sworn  to :  Sweet  v,  Parker,  22  N.  J.  Eq. 
453.  In  Massachusetts  a  bill  for  discovery  waiving  answer  under  oath  is  de- 
murrable: Badger  v.  McNamara,  128  Mass.  177;  see  also  Payne  v.  Berry,  8 
Teon.  Ch.  154 ;  Harrington  v.  Harrington,  15  R.  I.  841. 

Where  the  plaintiff  calls  on  the  defendant  to  answer  the  allegations  of  the 
bill  be  makes  him  a  witness  for  that  purpose  and  no  other :  Eaton's  Appeal, 
66  Pa«  St.  4S8 ;  see  also  Hart  v.  Freeman,  42  Ala.  567. 

*  Bartlett  v.  GUlard,  8  Buss.  149,  156 ;  Freeman  v  Tatham,  5  Hare  829 ; 
East  V.  East,  Id.  848 ;  see  Glenn  v.  Randall,  2  Maryl.  Ch.  220. 

*  Connop  V.  Hayward,  1  N.  C.  C.  88 ;  McMahon  v.  Burchell,  2  Ph.  127. 

*  See  in/roj  868  note. 

'  East  India  Company  v.  Donald,  9  Yes.  275 ;  Savage  v.  Brocksopp,  IS 
Id.  885. 
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far  as  to  exempt  him  from  payment  of  costs.  But  it  has  been 
held  that  where  a  tender  is  relied  on  by  the  defendant^  the  mere 
unproved  statement  that  such  tender  has  been  made  is  not  sufficient 
to  save  costs.  Nor  can  the  answer  of  a  mortgagor  be  read  against 
a  mortgagee  to  deprive  him^  on  the  ground  of  misconduct,  of  his 
ordinary  right  to  costs.^ 

The  rule  which  allows  a  plaintiff,  who  has  replied  to  the  answer, 
to  read  selected  portions  only,  is  necessarily  confined  to  cases 
where  the  hearing  is  in  equity.  If  the  bill  be  for  discovery  in  aid 
of  a  procedure  at  law,  the  answer  is  treated  at  law  like  any  other 
admission,  and  must  be  read  throughout,  if  it  be  read  at  all.'  The 
costs  also  of  such  an  answer  are  subject  to  a  different  rule  from 
-  those  of  an  answer  to  a  bill  *for  relief.  In  the  one  case 
I-  -I  the  costs  of  discoveiy  are  a  portion  of  the  costs  in  the 
cause,  and  are  disposed  of  in  that  character  at  the  hearing.  In 
the  other,  the  defendant  is  entitled  to  costs  as  a  matter  of  course, 
immediately  on  putting  in  a  full  answer,  for  the  Court  of  Chan- 
cery never  hears  the  cause ;  and  the  court  which  does  hear  it  has 
no  jurisdiction  over  the  Chancery  costs. 

This  principle,  which  applies  to  bills  for  discovery  in  aid  oi  a 
procedure  at  law,  was,  until  lately,  applied  to  cross-bills  for  dis- 
covery alone,  when  filed  in  aid  of  a  defence  in  equity ;  so  that  in  a 
suit  of  this  dass  the  answer,  if  read  at  all,  must  have  been  read 
throughout,  and  the  defendant,  on  filing  it,  was  entitled  to  his 
costs.  The  practice,  however,  is  now  altered,  and  it  is  directed 
that  the  answer  to  a  cross-bill  for  discovery  only  may  be  read  and 
used  in  the  same  manner  and  under  the  same  restrictions  as  the 
answer  to  a  bill  praying  relief,  and  that  the  costs  of  it  shall  be 
costs  in  the  original  cause,  unless  the  court  otherwise  orders.* 

>  Howell  V,  Geoi^e,  1  Mad.  1 ;  Milnes  v.  Davidson,  8  Id.  874 ;  Wright' 
V,  Jones,  C.  P.  Coop.  498. 

*  Hart  V.  Freeman,  42  Ala.  567 ;  Fant  v.  Miller,  17  Gratt.  187  ;  Strawn  v. 
Nonis,  28  Ark.  542.  The  role  also  applies  where  the  jurisdiction  attaches  for 
the  purpose  of  discoverj  and  the  court  goes  on  to  give  relief,  although  there  is 
an  adequate  remedy  at  law :  Lyons  o.  Miller,  6  Gratt.  489 ;  Holmes  o.  Holmes, 
86  Verm.  525 ;  Shotwell  v.  Smith,  20  N.  J.  £q.  79. 

*  42d  Order  of  August,  1851 ;  125th  Order  of  May,  1845. 
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♦CHAPTER  n,  [*23] 

ON  COMMISSIONS  TO  EXAMINE  WITNESSES  ABBOAD ;  OF  PERPETU- 
ATION OF  TESTIMONY  AND  EXAMINATIONS  DE  BENE  ESSE. 

In  addition  to  the  jnrisdiction  for  discoveiy^  there  is  another 
substantially  similar  to  it,  under  which  the  Court  of  Chancery  in- 
terposes for  two  objects ;  first,  for  the  procurement  of  evidence  to 
be  used  elsewhere,  without  itself  deciding  on  the  result,  viz.,  in 
suits  for  a  Commission  to  Examine  Witnesses  Abroad,  and  in 
suits  to  Perpetuate  Testimony;  and  secondly,  for  granting, 
either  in  aid  of  its  own  proceedings  or  of  a  proceeding  elsewhere, 
an  examination  of  witnesses  de  bene  esse.^ 

The  jurisdiction  for  issuing  Commissions  to  Examine  Wit- 
nesses Abroad  is  sufficiently  explained  by  its  name.  It  origi- 
nated in  the  incapacity  of  the  common  law  courts  to  issue  such 
conmiissions  without  the  consent  of  both  parties.  That  incapacity 
is  removed  by  a  recent  statute ;  but  the  jurisdiction  of  equity  still 
continues,  though  its  exercise  is  less  fi^uently  required.' 

The  jurisdiction  in  suits  to  Perpetuate  Testimony  arises 
where  the  &ct,  to  which  the  testimony  relates,  cannot  be  immedi- 
ately investigated  at  law,  6.  ^.,  where  the  person  filing  the  bill  has 
merely  a  future  interest,  or  having  an  immediate  interest,  is  him- 
self in  possession  and  not  actually  disturbed,  though  threatened  by 

*  Jurifldiction  in  these  matters  is  fully  recognized  in  the  United  States :  see 
Clark  V.  Bandy,  6  Paige  482 ;  Brown  v.  South  worth,  9  Id.  851 ;  Lingan  v, 
Henderson,  1  Bland  286 ;  Jerome  v.  Jerome,  A  Conn.  852 ;  In  re  Isaac  L. 
Kip,  1  Paige  Ch.  601 ;  Fort  v.  Ragnsin,  2  Johns.  Ch.  146 ;  Rockwell  v.  Fol- 
Mfn,  4  Id.  165 ;  Renwick  v.  Renwick,  10  Paige  Ch.  420 ;  Bush  v.  Yanden- 
berg^  1  £dw.  Ch.  649 ;  Phelps  v.  Curtis,  1  Green.  Ch.  887 ;  Oliver  v.  Palmer, 
11  Gin  &  J.  426 ;  Eincheloe  v.  Kincheloe,  11  Leigh  898 ;  Gordon  o.  Watkins, 
1  S.  &  M.  Ch.  87;  Baxter  v.  Fanner,  7  Ired.  £q.  289;  see  Pom.  £q.  Jar. 
Sf  211-215. 

<  1  Wm.  4y  c.  22,  8.  4 ;  Grinnell  v.  Cobbold,  4  Sim.  546. 
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r*241  *^®  defendant  *with  disturbanoe  at  a  fiiture  time.*  Under 
a  late  statute  the  jurisdiction  has  been  extended ;  and  it  has 
been  enacted  that  "  any  person  who  would,  under  the  circumstances 
alleged  hj  him  to  exist,  become  entitled  upon  the  happening  of  any 
fiiture  event,  to  any  honor,  title,  dignity,  or  office,  or  to  any  estate 
or  interest  in  any  property,  real  or  personal,  the  right  or  claim  to 
which  cannot  by  him  be  brought  to  trial  before  the  happening  of 
such  event,  shall  be  entitled  to  file  a  bill  to  perpetuate  any  testi- 
mony which  may  be  material  for  establishing  such  claim  or  right.''* 
The  jurisdiction  to  examine  witnesses  de  bene  esse  is  a  jurisdiction 
for  permitting  evidence  to  be  taken  before  the  cause  is  r^ularly  at 
issue,  in  cases  where,  from  the  age  or  illness  of  a  witness,  or  fix)m 
his  being  the  only  witness  to  an  important  fact,  there  is  reason  to 
apprehend  that,  before  the  regular  opportunity  arrives,  material 
evidence  may  be  lost.  This  is  called  an  examination  de  bene  esse^ 
and  the  depositions  taken  under  it  can  only  be  read,  if  the  party 
seeking  the  benefit  of  them  has  used  all  diligence  to  examine  in 
the  ordinary  course,  but  there  has  been  a  moral  impossibility  of 
his  so  doing.'  The  same  course  may  be  pursued  where  a  similar 
danger  exists  in  reference  to  an  action  at  law ;  and  a  bill  may  be 
entertained  for  an  auxiliary  examination  de  bene  esse,  provided 
there  be  annexed  to  it  an  affidavit  of  the  circumstances  which 
render  such  examination  necessary.^  The  principle  on  which  this 
affidavit  is  required,  where  the  matter  is  capable  of  being  imme- 
diately the  subject  of  an  action  at  law,  seems  to  be  that  the  bill 
tends  to  alter  the  ordinary  course  of  the  administration  of  justice, 
which  ought  not  to  be  permitted  on  the  bare  allegation  of  a  plain- 
r*25l  ^^^'  '^^  ^^e  principle  is  applied,  as  '^'we  shall  hereafter 
see,  where  a  bill  is  filed,  in  respect  of  an  instrument  on 
which  an  action  at  law  would  lie,  ailing  that  it  is  destroyed  or 
lost,  or  is  in  the  defendant's  custody,  to  obtain  relief  which,  but  for 
such  circumstances,  might  be  had  at  law.' 

1  Mitf.  51 ;  1  Mad.  Cb.  Practice  25S ;  Dunlej  v.  Fitzhardinge,  6  Yes.  251 ; 
Angell  V.  Angell,  1  S.  &  S.  SS. 

'  Earl  of  Belfast  v.  Chichester,  2  J.  &  W  449 ;  Townshend  Peerage  Case, 
10  CI.  &  F.  289 ;  5  &  6  Vict.  c.  69. 

*  Frere  v.  Green,  19  Yes.  820;   Hq>e  v.  Hope,  8  Beav.  817;  Mcintosh 
V.  Great  Western  Railway,  1  Hare  828  ;  Cann  v.  Cann,  1  P.  W.  567. 

«  Mitf.  52,  150;  Angell  t;.  Angell,  1  S.  &  S.  88. 

'  Post^  Re-ezecotion  of  Lost  Instruments. 
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The  mcMle  of  taking  the  evidenoe^  either  under  a  commission  to 
Examine  Witnesses  Abroad^  or  in  a  suit  to  Perpetuate  Testimony, 
or  in  an  examination  de  bene  esse,  is  in  all  material  points  similar 
to  that  adopted  in  the  ordinary  examination  in  a  cause. 

In  a  suit,  however,  to  Perpetuate  Testimony,  the  cause  does  not 
proceed  beyond  the  examination  of  the  witnesses.  When  that  has 
been  completed  it  is  considered  at  an  end ;  and  the  only  remaining 
step  is  the  publication  of  the  evidence.  This  is  effected  by  an 
order  of  the  court ;  but  such  an  order  cannot  be  obtained  except 
ibr  the  purpose  of  a  suit  or  action,  nor  even  for  that  purpose  during 
the  lifetime  of  the  witnesses,  unless  on  special  grounds,  showing 
that  their  examination  is  morally  impossible.* 

The  same  principle  applies  to  depositions  taken  de  bene  esse;  and 
their  publication  cannot  be  obtained,  unless  the  witness  dies  or  is 
otherwise  incapacitated  &om  giving  his  evidence  before  issue  is 
joined. 

If  the  evidence  is  required  for  the  purpose  of  a  trial  at  law,  the 
order  made  is  that  the  depositions  be  published,  and  that  the  officer 
attend  with  and  produce  to  the  court  of  law  the  record  of  the 
whole  proceedings ;  and  that  the  parties  may  make  such  use  of  the 
same  as  by  law  they  can.'  It  has  been  determined  that  it  is  no 
objection  to  the  publication  of  depositions  which  have  been  taken 
in  a  suit  to  Perpetuate  Testimony,  that  the  proceedings  for  which 
they  are  required  are  in  the  court  of  a  foreign  country.' 

'  Morrison  v.  Arnold,  19  Yes.  670;  Bamsdale  v,  Lowe,  2  Rqbs.  &  M.  142. 
A  bni  to  perpetuate  testimony  also  differs  from  an  ordinary  bill  in  that  it  can- 
not be  dismissed  for  want  of  prosecution ;  the  only  order  that  can  be  made  is 
to  compel  the  plaintiff  to  proceed  in  a  given  time  or  pay  the  costs :  Beayan 
V.  Carpenter,  1 1  Sim.  22 ;  Wright  v.  Tatham,  2  Id.  459. 

*  Attorney-General  v.  Ray,  2  Hare  518. 

•  Morris  V.  Moiris,  2  Ph.  205. 
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BOOK  II. 

OP  THE  JURISDICTION  OF  THE  COURTS  OF  EQUITY,  IN 
CASES  IN  WHICH  THE  COURTS  OF  ORDINARY  JURIS- 
DICTION CANNOT  ENFORCE  A  RIGHT. 


♦CHAPTER    I.  [*26] 

OF  TRUSTS,  BOTH  OBDINABY  AND  CHARITABLE. 

The  jurisdiction  of  equity  to  grant  relief  originates,  as  we  have 
seen,  in  the  occasional  inadequacy  of  the  remedy  at  law ;  and  the 
instances  in  which  this  inadequacy  occurs  may  be  conveniently 
divided  under  two  heads,  viz :  1.  Where  the  courts  of  ordinary 
jurisdiction  cannot  enforce  a  right;  and  2.  Where  they  cannot 
administer  it. 

It  has  been  already  stated  in  the  Introduction,  that  the  equities 
under  llie  first  head  of  this  division,  viz.,  where  the  courts  of  ordi- 
nary jurisdiction  cannot  enforce  a  right,  ai*e  those  for  performance 
of  trusts  and  contracts,  for  election  between  inconsistent  benefits, 
for  completion  of  gifts  on  meritorious  consideration  in  favor  of  the 
donor's  intention  after  his  death,  for  giving  effect  to  discharges  by 
matter  in  pais  of  contracts  under  seal,  for  relief  against  penalties 
and  forfeited  mortgages,  for  re-execution  or  correction  of  instru- 
ments which  have  been  lost  or  erroneously  framed,  for  rescission  of 
transactions  which  are  illegal  or  fraudulent,  or  which  have  been 
carried  on  in  ignorance  or  mistake  of  material  fiatcts,  and  for 
injunction  against  irreparable  torts. 

The  jurisdiction  to  enforce  performance  of  trusts  arises  where 

property  has  been  conferred  upon,  and  accepted  by,  one  person,  on 

the  terms  of  using  it  for  the  benefit  of  ^another.    The  r:|c27i 

former  person,  or  owner  at  law,  is  called  the  trustee ;  the 

latter,  or  owner  in  equity,  the  oedui  que  trust, 
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The  principal  advantage  of  a  oonveyanoe  on  trust  is^  that  it 
enables  the  owners  of  property  to  effectuate  dispositions  of  a  more 
complex  character  than  is  consistent  with  the  machinery  of  con- 
vejances  at  law ;  and  that  it  also  affords  the  means  of  protecting 
infants  and  other  incapacitated  persons^  by  vesting  their  property 
in  trustworthy  holders,  who  manage  and  apply  it  for  their  benefit. 
It  is,  on  the  other  hand,  attended  with  some  inconvenience  and 
risk,  because  it  makes  the  cestui  que  trusts  security  in  some  d^ree 
dependent  on  a  trustee  who  has  no  beneficial  interest,  and  may 
enable  a  fraudulent  trustee,  by  concealing  his  fiduciary  character, 
to  sell  the  property  to  a  stranger. 

The  distinction  between  a  trustee's  legal  ownership,  and  the 
beneficial  interest  of  a  cesbai  que  trudf  is  in  some  instances  recog- 
nized even  at  law;  and  where  the  trust  is  created  by  will,  the 
character  of  its  duties  and  the  nature  of  the  estate  required  for 
their  performance  are  allowed  to  affect  the  construction  of  the 
devise,  in  reference  both. to  its  passing  any  estate,  and  also  in 
reference  to  the  extent  and  duration  of  the  estate  passed.^  But,  in 
so  far  as  a  l^al  ownership  is  conferred,  it  invests  the  trustee  with 
absolute  dominion  at  law,  and  the  equitable  ownership  or  right  to 
compel  performance  of  his  trust,  is  only  cognizable  in  the  Court 
of  Chancery. 

In  order  to  originate  a  trust,  two  things  are  essential :  first,  that 
the  ownership  conferred  be  coupled  with  a  trust,  eitlier  declared  by 
the  parties  or  resulting  by  presumption  of  law ;  and  secondly,  that 
it  be  accepted  on  those  terms  by  the  trustee. 

The  declaration  of  a  trust  by  the  parties  is  not,  independently 
of  the  Statute  of  Frauds,  required  to  be  made  or  evidenced  in  any 
r*28l  P^^^^'^*"^  y^^Y'  And  therefore,  previously  *to  that  statute, 
a  trust,  whether  of  real  or  personal  property,  might  be  de- 
clared either  by  deed,  by  writing  not  under  seal,  or  by  mere  word 
of  mouth,  subject,  however,  to  the  ordinary  rule  of  law  that,  if  an 
instrument  in  writing  existed,  it  could  not  be  explained  or  contra- 
dicted by  parol  evidence. 

With  respect,  however,  to  real  estate,  the  rule  is  altered  by  the 
Statute  of  Frauds,  and  it  is  enacted  "  that  all  declarations  or  crea- 
tions of  tnists  or  confidences  of  any  lands,  tenements,  or  heredita- 

^  2  Jarm.  on  Wills  196  ;  Adams  on  Ejectment,  4th  ed.  60-65. 
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meats,  shall  be  manifested  and  proved  by  some  writing,  signed  bj 
the  party  who  is  by  law  enabled  to  declare  such  trust,  or  by  his 
last  will  in  writing ;  or  else  they  shall  be  utterly  void  and  of  no 
effect.'^      And  farther,  that,  ''all  giants  and  assignments  of  any 
trust  or  confidence  shaU  likewise  be  in  writing,  signed  by  the  party 
granting  or  assigning  the  same,  or  by  such  last  will  or  devise."^     It 
will  be  observed  that  this  act  does  not  require  that  the  trust  shall 
be  declared  in  writing,  but  only  that  it  shall  be  manifested  and 
proved  by  writing.'    And  therefore,  if  the  existence  of  a  trust,  to- 
gether with  its  precise  terms  and  subject-matter,  can  be  proved 
from  any  subsequent  acknowledgment,  written  and  signed  by  the 

^  A  Bimilar  proriaion  is  in  force  in  moet  of  the  United  States.  See  Hill  on 
Trustees  56,  note,  and  Perry  on  Trusts,  §  78;  Green  v.  Gates,  78  Mo.  115; 
Mosely  v,  Moeely,  86  Ala.  289;  Wright  v.  Moody,  116  Ind.  175.  Not  in 
Texas :  Gardner  v.  Bundell,  70  Tex.  453 ;  nor  North  Carolina :  Leggett  v, 
Ijeggitty  88  N.  C.  108 ;  Williams  v.  Hodges,  95  Id.  82.  When  it  appears 
on  the  face  of  the  bill  that  the  alleged  trust  lies  onlj  in  parol,  it  may  be  taken 
adyantage  of  by  demurrer:  Barr  v.  O'Donnell,  76  Cal.  469 ;  when  it  does  not 
go  appear,  the  Statute  €£  Frauds  must  be  set  up  by  plea  or  answer :  Hill  on 
Tnisteea  61,  note.  When  the  statute  is  not  set  up  in  the  pleadings  as  a  de- 
fence to  a  parol  trust,  it  will  be  deemed  to  have  been  waived :  Carpenter  v. 
Davis,  72  111.  14. 

'  Gibson  v,  Foote,  40  Miss.  788 ;  Steere  v.  Steere,  5  Johns.  Ch.  1 ;  Barrell 
p.  Joy,  16  Mass.  221 ;  Johnson  v.  Bonald,  4  Mumf.  77 ;  McCubbin  v.  Crom- 
well, 7  Gill  &  J.  157;  Finney  v.  Fellows,  15  Vt.  525;  McClellan  v.  McClel- 
lan,  65  Me.  500 ;  Perry  on  Trusts,  §  79.  See  article  by  Eugene  McQuillin 
on  declaration  of  express  trust  and  admissibility  of  parol  evidence  to  explain 
defective  declaration,  29  Cent.  L.  J.  269,  where  the  authorities  are  collected. 

The  estate  of  the  cestui  que  trust  begins  from  the  time  of  the  original  parol 
creation,  and  will  thus  come  within  the  operation  of  his  will,  although  it  is  not 
declared  in  writing  until  after  his  death:  Ambrose  v,  Ambrose,  1  P.  Wms. 
822. 

In  some  States  the  statute  requires  trusts  to  be  *' created  and  declared"  in 
writing.  It  has  been  doubted,  however,  whether  a  parol  creation  followed  by 
a  written  declaration,  ev^n  in  these  States,  would  not  be  sufficient :  Perry  on 
Trusts,  §  81.  See  Patton  v.  Beecher,  62  Ala.  579;  Gaylord  v.  Lafayette, 
115  Ind.  428. 

The  interest  of  the  cestui  que  trust  in  land  cannot  be  assigned  by  parol : 
Bichards  v.  Bichards,  9  Gray  813.  When  a  trust  is  created  by  will  the  in- 
strument should  be  executed  with  sufficient  formality  to  be  admitted  to  pro- 
bate: Peny  on  Trusts,  §  87  «/  seq.  The  writing  by  which  a  trust  is  created 
need  not  be  signed  by  the  cestui  qtte  trust:  Skipworth's  Bxr.  v,  Cunning- 
ham, 8  Leigh  271. 
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trustee^  as  by  a  letter^  memorandum^  or  recital  in  a  deed^  it  will  be 
sufficient.^ 

With  respect  to  personal  estate^  including  moneys  out  on  mort- 
gage,  the  original  rule  continues^  and  it  is  sufficient  that,  either  hy 
writing  or  by  word  of  mouth,  there  should  be  a  certain  declaration 
of  the  trust* 

The  intention  thus  evidenced,  whether  by  writing  or  by  parol,  to 
impose  a  trust  on  the  donee,  must  be  declared  with  certainty ;  and 
there  must  also  be  a  certain  declaration  of  its  terms,  viz.,  of  the 
property  on  which  the  trust  is  to  attach,  the  parties  for  whom  the 
benefit  is  meant,  and  the  ^interests  which  they  are  respect- 
L  J  ivdy  to  take.'  If  there  be  uncertainty  in  this  latter  re- 
spect, but  it  be  sufficiently  certain  that  a  trust  was  meant,  and  not 
a  gift  for  the  donee's  benefit,  the  case  will  fidl  under  a  difierent 

^  29  Car.  2,  c.  8,  88.  7  &  9 ;  Gardner  v.  Rowe,  2  S.  &  S.  846 ;  5  Ra8B.  258 ; 
McClellan  v.  McClellan,  65  Me.  500 ;  Urann  v.  CoateB,  109  Masa.  581 ;  John- 
son V.  Delaney,  85  Texas  42 ;  Kingsbary  v,  Bumside,  58  111.  800 ;  Pinney  o. 
Fellows,  15  Verm.  525;  Wright  v.  Douglas,  7  N.  Y.  564;  Hardin  v,  Baird^ 
6  Litt.  846 ;  Graham  v,  Lambert,  5  Humph.  595 ;  McCubbin  v.  Cromwell,  7 
Gill  &  J.  157 ;  Steere  v.  Steere,  5  Johns.  Ch.  1 ;  Murray  v.  Glass,  28  L.  J.  Ch. 
126 ;  Moi^n  v.  Malison,  L.  R.  10  £q.  475;  Dye  o.  Dye,  18  Q.  B.  D.  147; 
Loring  v.  Palmer,  118  U.  S.  821 ;  Dyer's  App.,  107  Pa.  St.  446. 

When  the  trust  is  informally  declared  by  memoranda  or  a  letter  written  on 
difierent  sheets  of  paper,  the  signature  must  be  so  placed  as  to  authenticate 
and  refer  to  the  part  from  which  the  trust  is  alleged  to  arise :  Eronheim  v« 
Johnson,  L.  R.  7  Ch.  D.  60. 

'  Benbow  v.  Townsend,  1  M.  &  K.  506 ;  McFadden  o.  Jenk3ms,  1  Hare 
458;  1  Ph.  158;  Gordon  v.  Green,  10  Ga.  584;  Porter  v.  Bank  of  Rutland, 
19  Yt.  410;  Gadsden  v.  Whaley,  14  S.  C.  210;  Reiff  v.  Horst,  52  Md.  255; 
Cobb  o.  Knight,  74  Me.  258 ;  Dauser  v.  Warwick,  88  N.  J.  £q.  188 ;  Chace 
V.  Chapin,  180  Mass.  128 ;  Calder  v.  Moran,  49  Mich.  14;  Dickerson's  App., 
115  Pa.  St.  198;  Hess's  App.,  112  Id.  168;  Gilman  v.  McArdle,  99  N.  Y. 
451.  The  eyidence  must  be  clear  and  convincing:  Allen  v,  Withrow,  110 
U.  S.  119. 

*  Knight  V.  Boughton,  11  CI.  &  Fin.  518 ;  Reeyes  v.  Baker,  18  Beav.  872; 
Steere  v.  Steere,  5  Johns.  Ch.  1 ;  Sale  v.  Moore,  1  Sim.  584 ;  Lines  v. 
Darden,  5  Fla.  51 ;  Pierson  v.  Garnet,  2  Bro.  Ch.  45,  280 ;  Warner  9.  Bates, 
98  Mass.  277 ;  Cook  v.  Barr,  44  N.  Y.  161 ;  Roth  v.  Michalis,  125  111.  825. 
As  to  what  constitntes  a  sufiicient  declaration  of  trust  in  a  savings  fbnd  deposit, 
see  Willis  v.  Smyth,  91  N.  Y.  297 ;  Mabie  v,  Bailey,  95  Id.  206  ;  Re  Atkin- 
son,  16  Atl.  Rep.  712;  Gerrish  v.  New  Bedford  Inst  for  Savings,  128  Mass. 
159 ;  Ide  v.  Pierce,  184  Id.  260. 
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rale,  and  there  will  be  a  resulting  trust  for  the  donor  by  operation 
of  law.* 

The  certainty,  however,  of  a  tmst  is  not  necessarily  affected  by 
the  circumstance  that  it  has  been  declared  in  the  form  of  a  power, 
enabling  the  trustee  to  give  the  estate  to  the  parties  interested,  in- 
stead of  an  immediate  gift  to  them ;  nor  by  the  use  of  precatory 
or  reoommendatoiy  words,  instead  of  more  imperative  language. 
And  on  the  other  hand,  a  trust  is  not  necessarily  created,  because 
the  formal  language  of  a  trust  is  used,  if  a  contrary  intent  appear 
from  the  gift' 

The  creation  of  trusts  in  the  form  of  powers  occurs  where  no 
positive  direction  is  given  that  the  trustee  shall  hold  for  the  par- 
ties interested,  but  he  is  authorized  to  give  them  an  interest,  if  he 
see  fit.  Such  a  power  as  this  does  not  necessarily  constitute  a 
trust ;  for  it  may  be  absolutely  discretionary  in  the  donee,  and  one 
which  he  cannot  be  compelled  to  execute ;  but  on  the  other  hand, 
it  may  be  given  him  in  a  different  character,  and  as  one  which  he 
is  intrusted  and  bound  to  execute.  If  the  context  of  the  gift  es- 
tablish this  latter  construction,  he  has  not  a  discretion  whether  he 
will  execute  his  power  or  not,  but  if  he  n^Iect  his  duty,  the  court 
will,  to  a  certain  extent,  discbarge  it  in  his  stead.  It  will  not, 
however,  in  so  doing,  assume  an  arbitrary  discretion,  although  such 
a  discretion  may  have  been  given  to  the  trustee,  but  it  will  adopt 
such  general  maxim  as  under  the  circumstances  appears  applicable, 
e.  g.y  that  a  fund  given  for  the  benefit  of  '^  relations'^  shall  be  dis- 
tributed among  those  who  are  within  the  Statute  of  Distributions, 
although  the  donee  might  have  selected  out  of  a  wider  class.  The 
leading  case  on  this  subject  is  one  where  leaseholds  were  bequeathed 
to  a  man,  with  a  direction  to  make  certain  payments  out  of  the 
rents;  and  the  testator  *empowered  him  to  employ  the 
residue  for  such  of  his  nepheVs  children  as  he  should  think   ^      ^ 

'  In  tratts  arising  oat  of  matters  of  contract  founded  upon  a  ▼aluiA)le  con- 
sideration, there  is  less  certainty  required  in  the  form  of  the  instrument  than  in 
Tofamtarjr  dispositions.  See  Perry  on  Trusts,  §  95.  The  mere  use  of  the 
words  '•trust"  or  "trustee"  will  not  necessarily  create  a  trust:  Brown  v. 
Combs,  5  Dutch.  36 ;  Freedley's  Appeal,  60  Pa.  St.  S44 ;  and  also  the  omis- 
■OQ  (0  use  them  is  a  circumstance  to  be  attended  to,  but  nothing  more,  and 
^  not  impair  the  trust  if  it  is  otherwise  sufficiently  declared :  Sheets' s  £»- 
tite,  5S  Pa.  St  267,  266 ;  Smith  v.  Brown,  66  Tex.  643. 

*  Bichardsoo  v.  Inglesby,  18  Bich.  (S.  C.)  £q.  69. 
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proper.  On  the  trustee's  fidlure  so  to  employ  the  residue,  it  was 
decreed  to  be  a  trust  for  all  the  children.^  There  is  another  class 
of  cases,  apparently  similar  to  these,  but  based  on  an  entirely  dis- 
tinct principle,  where  a  non-oompulsory  power  of  appointment  has 
been  conferred,  but  the  conte3ct  has  implied  a  gift  in  de&ult  of  ap- 
pointment to  the  persons  who  in  the  event  of  execution  would  have 
been  objects  of  the  power.  Such,  for  instance,  is  a  gift  to  children 
and  their  issue  in  such  proportions  as  A.  shall  appoint,  under 
which  it  has  been  held  that  in  de&ult  of  appointment  the  children 
took  by  implication  estates  tail.  The  distinction  between  the  two 
cases  is,  that  in  the  one  the  objects  of  the  power  take,  notwith- 
standing the  trustee's  failure  to  appoint,  because  his  fiulure  was  a 
n^lect  of  duty  ;  in  the  other  they  take,  not  because  he  was  bound 
to  appoint,  but  because  it  is  adjudged,  on  perusal  of  the  gift,  that 
an  express  trust  was  by  mistake  or  carelessness  omitted.' 

The  use  of  precatory  or  reoommendatoiy  words,  whether  arising 

*  See,  accordingly,  Withers  v.  Yeadon,  1  Rich.  Eq.  824 ;  Collins  v.  Carlisle, 

7  B.  Monr.  IS ;  Gibbs  v.  Marsh,  2  Metcalf  243 ;  Miller  v,  Meetch,  8  Fa.  St. 
417;  Whitehurst  v.  Barker,  2  Ired.  £q.  292;  Penny  o.  Turner,  2  Phillips 
493.  Where  the  class  is  ascertained,  the  rule  of  division  by  the  court  is,  of 
course,  equality.     See  Perry  on  Trusts,  §  248  €t  seq. 

'  firown  V.  Higgs,  8  Ves.  661 ;  Grant  v»  Lynman,  4  Russ.  292 ;  Burroughs 
v.  Philcox,  5  M.  &  C.  73  ;  2  Sug.  on  Powers,  7th  ed.  157.  A  good  illustra- 
tion of  the  rule  of  distribution  which  obtains  in  default  of  an  execution  of  a 
power  by  a  donee  in  trust,  will  be  found  in  the  case  of  Salusbury  v.  Denton, 

8  K.  &  J.  529.  There  a  testator  gave  a  fund  to  his  widow,  to  be  disposed  of 
by  her  as  to  part  to  a  charity,  and  as  to  the  remainder  among  such  relations 
as  she  should  select ;  and  the  widow  died  without  making  any  disposition  of 
the  fund.  It  was  held  that  the  charity  was  entitled  to  one  moiety,  and  that 
the  other  should  be  divided  among  the  parties  entitled  under  the  Statute  of 
Distributions.  See,  also,  White's  Trusts,  Johnson  656 ;  Fordyce  v.  Bridges, 
2  Phill.  497,  and  Brook  v.  Brook,  3  Sm.  &  Giff.  280.  In  Smith  v.  Bowen, 
85  N.  T.  83,  there  was  a  devise  '*  to  my  beloved  wife,  Martha,  to  be  used  and 
disposed  of  at  her  discretion,  for  the  benefit  of  herself  and  my  three  daughters  ;'* 
and  it  was  held  that  the  words  gave  one-fourth  to  the  wife  absolutely,  and,  as 
to  the  other  three-fourths,  created  a  trust  in  favor  of  the  daughters,  which 
under  the  statute  in  New  York,  was  turned  into  a  power  in  trust.  But 
although  a  trust  will  sometimes  be  created  in  spite  of  the  failure  of  the  donee 
of  the  power  to  exercise  his  discretion,  yet  In  re  Eddowea,  1  Dr.  &  Sm.  395, 
shows  that  where  there  is  nothing  to  point  out  with  certainty  in  whose  favor  or 
in  what  shares  a  gift  was  intended  in  default  of  the  execution  of  the  power,  no 
trust  can  be  implied. 
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from  want  of  due  oonsideration  or  from  an  unwillingness  to  use 
language  implying  distrust^  or  from  an  intention  to  give  a  control 
over  the  suggested  disposition^  is  not  unfrequent  in  wills ;  and  we 
often  meet  with  such  expressions  as  '^  I  recommend/'  ^'  I  entreat/' 
or  "  I  dedre"  that  such  a  thing  be  done^  or  "  I  have  no  doubt,  or 
well  know/'  that  it  will  be  done.  In  these  cases  the  mere  gram- 
matical construction  of  the  words  is  not  sufficient  to  determine 
whether  a  trust  exists.  It  is  clear  that  words  simply  intimating 
an  expectation,  provided  their  object  be  expressed  with  sufficient 
certainty,  may  operate  as  imperative  on  the  person  to  whom  they 
are  addressed.  But  although  they  may  create  a  trust,  yet  they 
have  not  necessarily  that  effect.  They  are  in  themselves  of  a 
flexible  character,  and  must  give  way  if  the  imperative  constnic- 
tion  ♦be  inconsistent  with  any  positive  provision  in  the  will,  r^^^  -i 
or  if  it  appear  from  the  general  context  that  the  testator 
meant  to  depend  on  the  justice  or  gratitude  of  the  donee.  The 
question,  therefore,  in  each  particular  case  is  merely  of  construc- 
tion on  the  terms  of  the  instrument.^ 

»  Wright  V.  AtkyM,  17  Ve«.  266 ;  19  Ves.  299 ;  Shaw  v.  Lawless,  1  Lloyd 
&  Goold,  66S;  6  CI.  &  F.  129;  Knight  v.  Boughton,  11  Id.  618;  Knott 
V.  Cottee,  2  Ph.  192;  2  Sug.  on  Pow.  171.  The  current  of  modern  decisions 
in  England  shows  that  the  doctrine  of  precatory  trusts  is  not  to  be  extended : 
Lambe  v,  Eames,  L.  R.  6  Ch.  697 ;  In  re  Adams  and  Kensington  Vestry,  24 
Ch.  D.  199 ;  a.  c.  27  Id.  894 ;  In  re  Moore,  65  L.  J.  Ch.  418 ;  In  re  Diggles, 
S9  Ch.  D.  253 ;  Mnssoorie  Bank  v,  Raynor,  L.  R.  7  Anp.  Cas.  821 ;  Morrin 
V.  Morrin,  19  L.  R.  Lr.  87. 

In  tiie  United  States  it  is  impossible  to  reconcile  all  the  anthorities.     The 

inle  in  Pennsylvania  is,  that  precatory  expressions  in  a  will  are  not  prima 

facUj  sufficient  to  create  a  trust :  Pennock's  Estate,  20  Pa.  St.  268  ;  Hopkins 

r.  Glunt,  111  Id.  287.     So,  also,  in  Connecticut:   Gilbert  v.  Chapin,    19 

Coon.  861,  where  the  earlier  case  of  Bull  o.  Bull,  8  Id.  47,  was  disapproved; 

and  we  Harper  o.  Phelps,  21  Id.  267.     But  a  more  liberal  doctrine  as  to 

precatory  words  has  been  held  in  Erickson  v.  Willard,  1  N.  H.  217 ;  Lucas  v. 

Lockbart,  10  Sin.  &  Marsh.  466 ;  Collins  v.  Carlisle,  7  B.  Mon.  14 ;  Harrison 

r.  Harrison,  2  Gratt.  1 ;  McRee's  Adm'r  v.  Means,  84  Ala.  849 ;  Dresser  v. 

Dresser,  46  Me.  48 ;  Cook  v.  Ellington,  6  Jones'  Eq.  (N.  C.)  871.     See  also 

Williams  o.  Worthington,  49  Md.  672;  Handley  o.  Wrightson,  60  Id.  198; 

liaught  9.  Getzendanner,  66  Id.  627 ;  Knoz  v.  Knox,  69  Wis.  172 ;  Blanchard 

V.  Chapman,  22  111.  App.  841 ;  Eddy  v.  Hartshome,  84  N.  J.  Eq.  419 ;  Major 

9.  HemdoD,  78  Ky.  128 ;  Bohon  o.  Barrett,  79  Id.  878 ;  Colton  v.  Colton,  127 

U.  S.  800;  cf»  Foose  v.  Whitmore,  82  N.  Y.  406;  Lawrence  v.  Cooke,  104 

Id.  682;  Cotby  v.  Corby,  86  Mo.  871 ;  Bacon  v.  Ransom,  189  Mass.  117; 
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The  non-creation  of  a  trust  in  the  donee,  notwithstanding  that 
a  trust  is  formally  declared,  oocurs  principallj  in  oonveyances  for 
payment  of  debts,  where  the  language  used^  if  taken  in  its  literal 
acceptation,  would  constitute  the  creditors  cestuia  que  trudenl,  and 
would  entitle  them  to  enforce  an  application  of  the  fiind.  It  has 
been  decided,  however,  that,  notwithstanding  the  similarity  of 
form,  the  transaction  is  substantially  different  from  the  creation 
of  a  trust;  and  that  a  man  who,  without  communication  with  his 
creditors,  puts  property  into  the  hands  of  a  trustee  for  the  purpose 
of  paying  his  debts,  proposes  only  a  benefit  to  himself,  and  not  to 
his  creditors.  The  nominal  trustee,  therefore,  is  merely  his  agent ; 
and  the  nominal  trust  is  only  a  method  of  applying  his  own  prop- 
erty for  his  own  convenience.* 

A  resulting  trust  by  presumption  of  law  arises  where  the  l^al 

Rose  V.  Porter,  141  Mass.  809.     See  fardier,  upon  the  subject,  notes  to  Hard- 
ing V.  Glyn,  2  Lead.  Cas.  Eq.  946. 

^  Garrard  v.  Lord  Lauderdale,  8  Sim.  1 ;  BUI  o.  Coreton,  2  M.  &  K.  508 ; 
Hughes  V.  Stubbs,  1  Hare  476 ;  Gibbs  v.  Glamis,  11  Sim.  584;  Wilding  v. 
Richards,  1  Coll.  655 ;  Simmonds  v.  Palles,  2  Johnes  &  Lat.  489 ;  Smith  v. 
Keating,  6  C.  B.  (60  £.  C.  L.  R.)  186  ;  Walwyn  v.  Coutts,  8  Mer.  707 ;  Johns 
v.  James,  L.  R.  8  Ch.  D.  744  ;  Gl^g  v.  Rees,  L.  R.  7  Ch.  71.  The  distinc- 
tion taken  in  the  text  is  important,  inasmuch  as  the  assignment  before  acted 
upon  constitutes  a  mere  power  in  the  trustee,  revocable  at  pleasure  and  not 
enforceable  bj  the  creditors,  who  are  provided  for  in  the  instrument.  In 
Garrard  v.  Lord  Lauderdale,  cited  above,  it  was  asserted  that  such  a  trust  is 
revocable  even  after  communication  to  the  creditors ;  but  this  does  not  seem  to 
have  been  followed  in  the  later  cases :  Griffiths  v.  Rickets,  7  Hare  807  ;  Har- 
land  V.  Binks,  15  Q.  B.  (69  E.  C.  L.  R.)  718;  Smith  v.  Hurst,  10  Hare  80; 
Acton  V,  Woodgate,  2  Myl.  &  K.  492.  Where  there  is  an  actual  execution 
by  the  creditors,  the  trust  becomes  irrevocable :  Mackinnon  o.  Stewart,  1  Sim. 
N.  S.  76.  See  Bill  o.  Cureton,  2  M.  &  K.  511 ;  Synnot  v.  Simpson,  5  H. 
L.  Cas.  121. 

In  the  United  States  such  assignments,  before  the  assent  of  the  beneficiaries, 
have,  in  some  cases,  been  treated  as  mere  naked  powers :  Brooks  v,  Bfarbury, 
11  Wheat.  78 ;  Watson  v.  Bagaley,  12  Pa.  St.  164.  Yet  the  general  current 
of  authority  is  clear  that  the  creditors,  on  learning  of  the  existence  of  the  trust 
deed,  may  proceed  at  once  to  enforce  it  in  equity,  before  becoming  formally 
parties  thereto:  Moses  v,  Murgatroyd,  1  Johns.  Ch.  119;  Shepherd  v.  Mo- 
Evers,  4  Id.  186 ;  Weir  v.  TannehiU,  2  Yei|(.  57 ;  Pearson  v.  Rockhill,  4  B. 
Monr.  296;  Roberston  v.  Sublett,  6  Hump.  818;  Ingram  v,  Kirkpatrick,  6 
Ired.  Eq.  468 ;  Pratt  o.  Thornton,  28  Me.  855  ;  Kinney  o.  Rhoads,  5  Watts 
848 ;  Read  v.  Robinson,  6  W.  &  S.  829 ;  notes  to  Ellison  v.  Ellison,  1  Lead. 
Cas.  Eq.  245. 
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ownership  of  property  has  been  disposed  of,  but  it  is  apparent 
from  the  language  of  the  disposition  itself^  or  from  the  attendant 
drcamstances,  that  the  equitable  ownership  or  beneficial  interest 
was  intended  to  go  in  a  different  channel^  although  there  is  no 
dedaration,  or  no  sufficient  declaration,  as  to  what  that  channel 
should  be.  In  this  case  a  trust  is  implied  for  the  real  owner, 
termed  a  resulting  trust,  or  trust  by  operation  of  law.^  And  such 
a  trust,  although  relating  to  real  estate,  is  exempted  by  a  proviso 
in  the  Statute  of  Frauds  from  the  necessity  of  being  declared  or 
evidenced  in  writing."  The  enactment  is,  that  "  where  any  con- 
veyance shall  be  made  of  any  lands  or  ^nements  by  which  ricoon 
.trost  or  confidence  shaU  or  m.y  arise  or  «eult  by  unpUc^  ^  "'^ 
tion  or  construction  of  law,  or  be  transferred  or  extinguished  by 
act  or  operation  of  law,  then  and  in  every  such  case  such  trust  or 
confidence  shall  be  of  the  like  force  and  effect  as  the  same  would 
have  been  if  this  statute  had  not  been  made/'* 

Resulting  trusts  of  the  firstK^lass,  viz,,  those  where  the  intention  to 
sever  the  legal  and  equitable  ownership  is  apparent,  either  directly 
or  indirectly,  from  the  language  of  the  gift,  occur  for  the  most  part 
in  dispositions  by  will.  They  are  not  necessarily  restricted  to  such 
dispositions;  for  whenever,  in  any  conveyance  or  disposition  of 
property,  it  is  apparent  that  any  beneficial  interest  was  not  intended 
to  accompany  the  legal  ownership,  but  no  other  sufficient  and 
eflectual  gift  of  it  has  been  made,  it  will  result  back  to  the  original 
owner.     But  in  gifts  by  deed,  which  are  generally  made  with  full 

^  TrofltB  of  this  character  arise  011I7  upon  voluntary  disporitions.  Where 
there  is  a  Talaable  consideration  no  trust  will  result  so  as  to  defeat  the  opera- 
tion of  the  deed :  Brown  v.  Jones,  1  Atk.  188.  See  also  Ridout  v,  Dowding, 
1  Atk.  419;  Hill  on  Trustees  179;  Dennis  v.  McCagg,  82  III.  429.  Where 
a  deed  was  executed,  and  the  purchase-money  not  heing  paid  as  agreed,  the 
contract  waa  rescinded,  a  trust  resulted  to  the  grantor :  Bennett  v.  Hutson, 
S3  Ark.  762.  Where  a  yoluntary  conyeyance  is  made,  however,  for  the  pur- 
pose of  evading  creditors,  a  resulting  trust  will  not  be  enforced  in  favor  of  the 
grantor:   Einea  r.  Bachelder,  62  Me.  96. 

*  Resulting  trusts  are  not  within  the  Statute  of  Frauds  in  the  different  States ; 
nor  are  they  ^ecuted  by  the  Statute  of  Uses.  In  New  York,  Minnesota, 
Wisconsin,  Michigan,  Indiana,  Massachusetts,  and  Maine  trusts  of  this  descrip- 
tion have  been  abolished,  or  confined  within  narrow  limits. 

*  29  Ctr.  %  c.  8.  B.  8. 
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deliberation  and  under  professional  advice,  this  ciicomstanoe  does 
not  often  oocar.     In  gifts  bj  will  it  is  not  unfrequent 

In  gifts  of  this  class,  the  bequest  of  the  beneficial  interest  is 
sometimes  intentionally  deferred ;  as  where  property  is  devised  to  a 
trustee  '^  upon  trusts  to  be  declared  by  a  subsequent  codicil/'  and 
no  such  declaration  is  made ;  sometimes  a  trust  is  declared,  but 
lapses  by  the  death  of  the  beneficial  donee,  or  is  invalidated  by  its 
uncertainty,  by  its  ill^al  character,  or  by  the  refusal  of  the  donee 
to  accept  the  benefit;  and  sometimes  a  partial  trust  is  declared, 
e.g,y  for  payment  of  debts,  which  does  not  exhaust  the  whole  estate, 
and  the  surplus  is  left  without  any  express  disposition.  In  this 
latter  instance,  it  may  appear  by  the  context  of  the  will,  or  by  the 
aid  of  parol  evidence,  that  the  devisee  was  intended  to  take  the 
surplus;  but  thejmma/act6  inference  is,  that  the  creation  of  the 
partial  trust  was  the  sole  object,  and  that  the  equitable  interest 
undisposed  of  is  in  the  nature  of  a  resulting  trust.^ 
p^o»-i  '''In  all  cases  of  this  kind,  the  rule  of  law  is  that  the 
beneficial  interest  undisposed  of  results  back  to  the  original 
owner,  or  to  his  representatives,  real  or  personal,  according  to  the 
nature  of  the  property. 

If,  for  example,  a  testator  devises  land  for  purposes  altogether 
illegal,  or  which  altogether  fail,  the  heir-at-law  takes  it  as  undis- 
posed of.  If  the  purposes  are  partially  illc^  or  partially  &il,  or 
if  they  require  the  application  of  a  part  only  of  the  land  devised, 
the  heir  takes  so  much  of  the  land  or  of  its  produce  as  was  des* 
tined  for  the  ineffective  purpose,  or  so  much  as  is  not  required  for 
the  purpose  of  the  will.  And  e  ooifwersOy  if  there  be  a  bequest  of 
personal  property  for  purposes  which  are  altogether  or  partially 
ill^al,  or  which  altogether  or  partially  fail,  the  next  of  kin  are  enti- 
tled to  it,  or  to  so  much  of  it  as  cannot  or  need  not  be  applied  to 
the  purposes  of  the  will.* 

1  See  Flint  v.  Warren,  16  Sim.  124 ;  Onslow  v,  Wallis,  1  H.  &  Tw.  518 ; 
Ralston  v.  Telfair,  2  Dev.  Eq.  255 ;  Huston  v.  Hamilton,  2  Binn.  3S7 ;  King 
V.  Mitchell,  S  Pet.  826 ;  Hawley  v.  James,  5  Paige  828 ;  Floyd  v.  Barker, 
1  Id.  486 ;  Frazier  v,  Frazier,  2  Leigh  642 ;  Corporation  of  Gloucester  v. 
Wood,  8  Hare  181 ;  Scbmuker's  Estate  v.  Reel,  61  Mo.  592. 

s  Collins  V,  Wakeman,  2  Yes.  J.  688 ;  Muckleston  v.  Brown,  6  Yes.  52 ; 
Fowler  v.  Garlike,  1  R.  &  M.  282 ;  Ackroyd  v.  Smitbson,  1  B.  C.  C.  508 ; 
King  V.  Denison,  1  Yes.  &  B.  260 ;  Clark  v.  Hilton,  L.  R.  2  £q.  814 ;  Tre- 
96 


ORDIXABY  AND  CHABITABLE  TRUSTS.  33 

'Resnliing  trusts  of  the  second  class,  viz.,  where  the  intention  to 
sever  the    I^al  and  equitable  ownership  is  apparent  fix>m  the 
attendant  circumstances,  occur  where  an  estate  has  been  purchased 
m  the  name  of  one  person,  and  the  purchase-money  or  considera- 
tion has  proceeded  from  another.     In  this  case  the  presumption  of 
law  is,  that  the  party  paying  for  the  estate  intended  it  for  his  own 
benefit,  and  that  the  nominal  purchaser  is  a  mere  trustee.^ 

gonwello.  Sydenham,  8  Dow.  194;  Sidney  9.  Shelley,  19  Yes.  852;  Cogan 
V.  Stephens,  Lewin  on  Trustees,  Appendix  vii ;  1  Jarm.  on  Wills,  c.  zviii ; 
Cook  9.  Hntchinson,  1  Keen  42,  50;  Gordon  v.  Atkinson,  1  De  G.  &  Sm. 
47S;  Taylor  «•  Taylor,  8  De  G.,  Macn.  &  G.  190;  see  Barrs  v.  Fewkes, 

2  Hem.  &M.  60;  11  Jur.  N.  S.  669;  Hill  on  Trustees  119,  note;  Craig  v. 
Letdie,  8  Wheat.  568;  Burr.  v.  Sim.  1  Whart.  268;  Pratt  v.  Taliaferro, 

3  Leigh  419  ;  Wood  v.  Cone,  7  Paige  472 ;  Woodgate  v.  Fleet,  44  N.  Y.  1 ; 
Harrison  v.  Harrison,  86  K.  Y.  543 ;  Sheafier's  App.,  8  Pa.  St  88 ;  De  Camp 
r.  Dobbins,  81  N.  J.  £q.  671 ;  Kichols  o.  Allen,  180  Mass.  211 ;  Ollifie  v. 
Wells,  Id.  221 ;  Robinson  v.  McDiarmid,  87  N.  C.  455 ;  Re  Wyatt,  W.  N. 
(Enf;.),  1889,  96;  Harker  v,  Reilly,  4  Del.,  Ch.  72;  tn/ra,  Conyersion. 

'  It  IS  a  general  principle,  that  where  on  a  purchase  of  property,  the  con- 
▼eyaiice  of  the  l^al  estate  is  taken  in  the  name  of  one  person,  but  the  pur- 
chase-money is  paid  or  secured  by  another,  at  the  same  time  or  previously,  and 
as  part  of  one  transaction,  and  the  parties  are  strangers,  not  in  certain  rela- 
tioDS  of  bloody  a  trust  results  in  favor  of  him  who  supplies  the  purchase-money : 
Buck  V.  Pike,  11  Me.  9 ;  Boyd  v.  McLean,  1  John.  Ch.  582 ;  Jackman  v. 
Ringland,  4  W.  &  S.  146 ;  Livermore  o.  Aldrich,  5  Cush.  435 ;  Frederick  v. 
Haas,  5  Nevada  889  ;  Dryden  v.  Hanway,  81  Md.  254 ;  Mallory  v.  Mallory, 
5  Bosh  (Ky.)  464 ;  Bibb  v.  Hunter,  79  Ala.  851 ;  Thomas  v.  Jameson,  77  Cal. 
91 ;  lopscomb  v.  Nichols,  6  Col.  290 ;  Scott  v.  Taylor,  64  Ga.  506 ;  Bush  v. 
Stanley,  122  111.  406 ;  Mnrdock  v.  Columbus  Ins.  Co.,  59  Miss.  152 ;  Shaw  v. 
Shaw,  86  Mo.  594 ;  Bear  v.  Koenigstein,  16  Neb.  65;  Connor  v.  Follansbee, 
59  N.  H.  124;  Mershon  v.  Duer,  40  N.  J.  £q.  888;  Ramage  v.  Ramage, 
27  S.  C.  89;  Johnson  v,  Anderson,  7  Baxter  (Tenn.)  251 ;  Kane  v.  O'Con- 
nera,  78  Va.  76 ;  Heiskell  v.  Trout,  81  W.  Va.  810.  See  Hill  on  Trustees  91 ; 
Perry  on  Trusts,  §  124  et  seq.,  and  notes  to  Dyer  ».  Dyer,  1  Lead.  Cas.  Eq. 
203.  A  trost  results  where  the  grantee  has  advanced  the  consideration  and 
bolda  the  title  as  security :  Caruthers  v,  Williams,  21  Fla.  485 ;  Bates  v. 
Kelly,  80  Ala.  142;  Hellman  v.  Messmer  (Cal.),  16  Pac.  Rep.  766,  note; 
Boms  V.  Ross  (Tex.)  9  Southwest.  Rep.  468,  note ;  Blum  v.  Rogers,  Id.  595 ; 
Reynolds  v.  Sumner,  18  Northeast.  Rep.  884,  note. 

It  is  also  held  in  the  United  States,  by  analogy,  that  a  purchase  by  a  man 
in  bis  own  name,  with  funds  in  his  hands  in  a  fiduciary  capacity,  creates  a  re- 
•nlting  tniat  in  favor  of  those  whose  money  is  thus  employed ;  as  in  the  case  of 
a  tmstee,  a  partner,  an  agent  for  purchase,  an  executor,  a  guardian,  the  com- 
mittee  oi  a  lonatic,  and  the  like :  Philips  v.  Crammond,  2  W^ash.  C.  C.  441 ; 
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This  presumption  exists  in  all  cases  where  the  convejanoe  of  a 
legal  estate  is  made  to  one  who  has  not  reallj  advanced  the  price. 

Baldwin  v,  Johnson,  Saxton  441 ;  Smith  v.  Bamsey,  1  Gilm.  878 ;  Edgar  v. 
Donnelly,  2  Munf.  887 ;  Martin  v.  Creer,  1  6.  Dec.  109 ;  Freeman  r.  Kelley, 
1  HofT.  Ch.  90 ;  Piatt  v.  Oliver,  2  McLean  267 ;  Smith  v.  Bumham,  8  Sumn. 
435 ;  Harrisburg  Bank  v.  Tyler,  8  W.  &  8.  878 ;  Wilhelm  v.  Fohner,  6  Pa. 
St.  296;  Day  v.  Both,  18  N.  Y.  448;  Harper  v.  Archer,  28  Miss.  212; 
Church  V.  Sterling,  16  Conn.  888;  Hutchinson  9.  Hutchinson,  4  Dessaus.  77; 
Bridenbecker  v.  Lowell,  82  Barb.  9 ;  Methodist  Church  v.  Wood,  5  Hamm. 
288 ;  Garrett  v.  Garrett,  1  Strob.  £q.  96 ;  Wallace  r.  Duffield,  2  8.  &  R. 
521;  Beid  v.  Fitch,  11  Barb.  S.  C.  899;  Caplinger  o.  Stokes,  Meigs  175; 
Harper  v.  Archer,  28  Miss.  212;  Baumgartner  v,  Gueasfield,  88  Mo.  86; 
Johnson  v.  Dougherty,  8  Green  (N.  J.)  406  ;  Cecil  Bank  v.  Sniyely,  28  Md. 
253 ;  Cameron  v,  Lewis,  56  Miss.  76 ;  Lehman  r.  Lewis,  62  Ala.  129 ;  At- 
kinson V.  Ward,  47  Ark.  583;  Breit  v,  Yeaton,  101  111.  242;  Beickhoff  r. 
Brecht,  51  Iowa  638 ;  Hughes  v.  White,  117  Ind.  470 ;  McCuUy  v.  McCully, 
78  Va.  159;  Bitzer  v.  Bobo,  89  Minn.  18;  Michigan,  etc.,  By.  v.  Mellen,  44 
Mich.  821;  Houghton  v.  Davenport,  74  Me.  590;  Rluender  v,  Fenskc,  53 
Wis.  118;  Watson  v.  Thompson,  12  B.  I.  466;  Boss  v.  Hayden,  85  Kan. 
106;  McLaughlin  o.  Fulton,  104  Pa.  St.  161;  Burks  v.  Burks,  7  Baxter 
(Tenn.)  853 ;  Flanders  v,  Thompson,  8  Woods  C.  Ct.  9.  See  Coyote,  etc., 
Co.  V.  Buble,  8  Oregon  284.  So  of  a  husband  purchasing  with  his  wife's 
separate  property:  Methodist  Church  v,  Jaques,  1  John.  Ch.  450;  8  Id.  77 ; 
Dickinson  v,  Codwise,  1  Sandf.  Ch.  214;  Pinney  v.  Fellows,  15  Verm.  525; 
Barron  v,  Barron,  24  Id.  875;  Prichard  v.  Wallace,  4  Sneed  405;  Lathrop 
V,  Gilbert,  2  Stockt.  844 ;  Kline's  Appeal,  89  Pa.  St.  463 ;  Lewis  v.  Mont- 
gomery  Bldg.  Ass'n,  70  Ala.  276;  Sasser  v,  Sasser,  73  Ga.  275;  Brooks  v. 
Fowler,  9  Southeast  Bep.  (Ga.)  1089;  Loften  r.  Wilboard,  92  111.  461; 
Derry  r.  Derry,  74  Ind.  560 ;  Goldsberry  r.  Gentry,  92  Id.  198 ;  Mosteller 
V.  Mosteller,  40  Kan.  658 ;  Thomas  t;.  Standi  ford,  49  Md.  181 ;  Cunningham 
V.  Bell,  83  N.  C.  828;  Bupp's  App.,  100  Pa.  St.  531 ;  Bigley  v,  Jones,  114 
Id.  510;  Warwick  p.  Warwick,  81  Gratt.  (Va.)  70.  But  where  the  wife's 
slaves  cut  wood  on  the  husband's  land,  with  which  the  land  was  paid  for,  it 
was  held  that  there  was  no  resulting  trust  to  the  wife :  Kenneday  v.  Price,  57 
Miss.  771.  It  is  to  be  observed,  however,  that  where  such  employment  of 
fiduciary  funds  is  unauthorized  and  wrongful  in  itself,  the  parties  affected  are 
not  confined  to  the  mere  enforcement  of  a  resulting  trust,  but  may  instead  elect 
to  take  the  money  back :  see  Oliver  v.  Piatt,  8  How.  U.  8.  883 ;  Bonsall's 
Appeal,  1  Bawle  266 ;  May  o.  Le  Claire,  11  Wallace  217 ;  Baker  v.  Disbrow, 
18  Hun  (N.  Y.)  29.  It  has  been  held  in  some  English  decisions,  approved  in 
Wallace  v.  Duffield,  2  S.  &  B.  521 ;  Harrisburg  Bank  v.  Tyler,  8  W.  &  S. 
873 ;  Walkce  v.  McCullough,  1  Bich.  £q.  426,  that  a  trust  is  not  fastened 
upon  the  property  acquired  under  such  circumstances,  and  that  the  cestui  que 
trust  can  claim  only  a  lien  upon  it,  and  a  consequent  decree  of  sale ;  but  this 
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And  it  IS  equally  applicable  whether  such  conveyance  be  in  the 
name  of  a  stranger  only,  without  mention  of  the  actual  purchaser^ 

is  contnuy  to  the  current  of  authority.     A  cestui  que  trust  maj  elect  to  claim 

a  lien,  however :  Smith  v.  Perry,  56  Ala.  266. 

The  doctrines  with  regard  to  ordinary  resulting  trusts  are  applicable  to  per- 
sonal as  well  as  real  estate,  to  choses  in  action,  as  stocks  and  annuities,  as  well 
as  in  possession :  Sidmouth  v.  Sidmouth,  2  Beav.  454 ;  £x  parte  Houghton, 

17  Yes.  258 ;  but  not,  it  has  been  held,  to  property  perishable  in  its  nature : 
Union  Bank  v.  Baker,  8  Humph.  447.  They  are  also  applicable  where  the 
pnrchase-money  is  paid  by  several  jointly,  and  the  legal  estate  is  taken  in  the 
name  of  one  only :   Botsford  v.  Burr,  2  Johns.  Ch.  405 ;  Pierce  v.  Pierce, 

7  B.  Monr.  488;  Stewart  v.  Brown,  2  S.  &  R.  461 ;  Shoemaker  t;.  Smith, 
11  Humph.  81 ;  Powell  v.  Manufacturing  Co.,  8  Mason  847 ;  Purdy  v.  Purdy, 

8  Md.  Ch.  547 ;  Buck  v.  Swazey,  85  Me.  41 ;  Harris  v.  Mclntyre,  118  HI.  275 ; 
Brown  ».  Brown,  77  Va.  619 ;  Murray  v.  Sell,  28  W.  Va.  475;  Heiskell  v. 
Powell,  Id.  717;  but  where  it  was  agreed  verbaUy  that  any  one  of  thiree 
persons  should  buy  in  and  hold  for  the  others,  and  one  bought  in  and  paid  the 
purchase-money,  it  was  held  that  there  was  no  resulting  trust:  Famham  v» 
Clements,  51  Me.  426 ;  Sheldon  v,  Sheldon,  8  Wis.  699 ;  Morey  v.  Herrick, 

18  Pa.  St.  128 ;  see,  abo,  Mason  v.  Kaine,  68  Id.  885 ;  Bailey  v,  Hemenway, 
147  Mass.  828.  The  part  of  the  purchase-money  furnished  by  one  who 
claims  a  resulting  trust  must  be  a  definite  one :  Baker  v,  Yining,  80  Me.  121 ; 
Sayre  v.  Townsends,  15  Wend.  647;  Olcott  v,  Bynum,  17  Wallace  44.  A 
bill  which  fails  to  state  what  portion  of  the  purchase-money  was  paid  by  the 
plaindfT  is  demurrable :  Shaffer  t;.  Petty,  80  W.  Ya.  248.  Though  it  has  been 
lield  that  the  presumption  was  in  the  first  instance,  in  such  case,  that  the  funds 
were  supplied  in  equal  proportions  by  all :  Shoemaker  v.  Smith,  11  Humph.  81 . 
If  a  trustee  purchases  partly  with  his  own  and  partly  with  trust  funds  the 
burden  lies  upon  him  to  show  the  amount  of  his  own  funds :  Watson  v.  Thomp- 
acm,  IS  R.  I.  466. 

In  order  to  create  a  resulting  trust,  the  money  must  have  been  actually  paid 
by  the  alleged  cestui  que  trust,  out  of  his  own  or  borrowed  funds,  or  secured 
to  be  paid  at  or  before  the  time  of  the  purchase,  and  cannot  be  raised  by  matter 
er  poMt  facto:  Rogers  v.  Murray,  8  Paige  890;  Mahomer  v.  Harrison,  13 
Smedes  &  Marsh.  58 ;  Graves' t;.  Dugan,  6  Dana  831 ;  Pinnock  v.  Clough,  16 
Vt.  500 ;  Buck  v,  Swazey,  85  Me.  41 ;  Olive  v,  Dougherty,  8  Green  (Iowa) 
871 ;  Irwin  v.  Ivers,  7  Indiana  808 ;  Whiting  o.  Gould,  2  Wis.  552 ;  Barnard 
9.  Jewett,  97  Mass.  87  ;  Hennesy  v.  Walsh,  55  N.  H.  515;  Olcott  v.  Bynum, 
17  Wallace  44;  Watson  v.  Erb,  SS  Ohio  35;  Brown  v.  Cave,  28  S.  C.  251; 
Lefamao  v.  Lewis,  62  Ala.  129;  Whaley  v,  Whaley,  71  Id.  159;  Harvey  v. 
Pennypacker,  4  Del  Ch.  445;  Hunt  v.  Friedman,  68  Cal.  510;  Cross's  App., 
97  Fa.  St.  471 ;  Wolff's  App.,  128  Id.  488 ;  Williams  v,  San  Safa  County, 
69  Tex.  442 ;  McDevitt  v.  Prantz,  9  Southeast  Rep.  (Ya.)  282.  Land  pur- 
chased with  borrowed  money  does  not  raise  an  implied  trust  in  favor  of  the 
creditor:  Gibson  v.  Foote,  40  Miss.  788.    Nor  does  a  trust  arise  in  favor  of 

99 


33  ADAMS's  IXX3TRINE  OF  EQUITY. 

or  in  the  joint  names  of  a  stranger  and  the  purchaser  himself ; 
whether  the  estate  be  originally  conveyed  to  one  purchaser  out  of 

one  whose  money  is  spent  in  improying  another's  land :  Bodwell  v.  Nutter, 
68  N.  H.  446.  Where  an  agent  verbally  agrees  to  buy  land  for  his  principal, 
but  takes  the  title  in  his  own  name  and  pays  the  purchase-money  himself,  no 
trust  results:  Ghattock  v.  Muller,  L.  R.  8  Ch.  D.  177;  Hackney  r.  Butts,  41 
Ark.  893.  The  fund  may,  however,  have  been  supplied  by  the  nominal  pur- 
chaser himself  on  credit :  Page  v.  Page,  8  N.  H.  187 ;  Runnells  v.  Jackson, 
1  How.  (Miss.)  858 ;  Rogan  o.  Walker,  1  Wis.  527 ;  Brooks  v.  Ellis,  8  Iowa 
527 ;  but  in  such  case  the  evidence  must  be  very  clear:  Kendall  v.  Mann,  11 
Allen  15. 

The  facts  from  which  a  resulting  trust  is  to  be  established  may  be  proved  by 
parol,  the  case  being  excepted  from  the  Statute  of  Frauds,  though  at  the  same 
time  the  evidence  must  be  clear  and  positive :  Whitmore  v.  l^eamed,  70  Me. 
276  ;  Reynolds  o.  Caldwell,  80  Ala.  232 ;  Authe  v.  Heide,  85  Id.  236 ;  Rey- 
nolds V.  Sumner,  126  111.  58;  Witts  v.  Homey,  59  Md.  584;  Parker  v. 
Snyder,  81  N.  J.  £q.  164;  Brickell  v.  Earley,  115  Pa.  St.  478;  Hayes's 
App.  128  Id.  110;  Agricultural,  etc.,  Assn.  v.  Brewster,  51  Tex.  257; 
Parker  v.  Logan,  82  Ya.  876;  Woodward  v.  Sibert,  Id.  441;  Langhlin  v» 
Mitchell,  14  Fed.  Rep.  882.  In  England,  it  is  very  doubtful  whether  such 
evidence  would  be  admitted  against  the  answer  of  the  defendant,  but  it  is  held 
in  the  United  States,  generally,  that  it  is  so ;  though  it  must  be  extremely 
clear,  and  is  to  be  received  with  the  greatest  caution :  Boyd  v.  McLean,  1 
John.  Ch.  582 ;  Botsford  v.  Burr,  2  Id.  405 ;  Buck  v.  Pike,  2  Fairf.  24 ; 
Baker  v.  Yining,  80  Maine  121 ;  Page  v.  Page,  8  N.  H.  187;  Snelling  v. 
Utterback,  1  Bibb  609 ;  Letcher  v.  Letcher,  4  J.  J.  Marsh.  590 ;  Elliott  v. 
Armstrong,  2  Blackf.  198;  Blair  i;.  Bass,  4  Id.  540;  Larkins  v.  Rhodes,  5 
Porter  196 ;  Ensley  v.  Balentine,  4  Hump.  288 ;  Faringer  v.  Ramsay,  2  Md. 
865 ;  Fausler  v.  Jones,  7  Ind.  277 ;  Whiting  v.  Gould,  2  Wis.  552 ;  Osborne 
V.  Endicott,  6  Cal.  149;  Collins  t7.  Smith,  18  111.  160;  Hill  on  Trustees  96, 
note  2.  Parol  evidence  is  also  admissible,  though  it  may  contradict  the  recital 
in  the  deed,  that  the  consideration  was  paid  by  the  nominal  purchaser,  at  least 
during  his  lifetime :  HiU  on  Trustees  95,  note ;  Livermore  r.  Aldrich,  5  Cush. 
485,  and  cases  there  cited ;  see  also  Wolf  v,  Corby,  80  Md.  856  ;  Colton  o. 
Wood,  25  Iowa  48  ;  Groesbeck  v.  Seely,  18  Mich.  829 ;  Hogan  v.  Jacques,  4 
Green  (N.  J.)  128 ;  McKeown  v.  McKeown,  88  N.J.  Eq.  884 ;  cf.  Feeny 
V.  Howard,  79  Cal.  525 ;  Moore  v,  Jordan,  65  Miss.  229 ;  and  according  to 
decisions  in  the  United  States,  the  question  being  unsettled  in  England,  afler 
his  death  also,  though  of  course,  in  such  case,  the  proof  should  be  of  the 
strongest  character,  as  the  protection  of  an  answer  is  absent:  Unitarian 
Society  v.  Woodbury,  14  Maine  281 ;  Neill  v.  Keese,  5  Texas,  28 ;  Harder 
V,  Harder,  2  Sandf.  Ch.  17 ;  McCammon  v.  Petit,  8  Sneed  242.  See  Harris- 
burg  Bank  v.  Tyler,  8  W.  &  S.  878.  For  the  purpose  of  establishing  the  fact 
of  payment  by  the  cestui  que  trtut,  the  declarations  or  admissions  of  the  nomi- 
nal purchaser  to  that  effect  are  always  competent :  Malin  v.  Malin,  1  Wend. 
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many,  or  *beoome  ultimately  vested  in  one  as  the  survivor, 


under  an  assurance  which  has  created  a  legal  joint  tenancy ; 


[*34] 


626;  Fierce  o.  McKeehan,  S  Pa.  St.  186;  Harder  t;.  Harder,  2  Sandf.  Ch. 
17;    Uoyd  v.  Carter,  17  Fa.  St.  216;    Feabody  v.  Tarbell,   2  Cush.  282; 
Finney  v.  Fellows,  15  Vt.  625 ;  Barron  v.  Barron,  24  Id.  875  ;  but  parol 
declaTations  that  he  had  purchased  or  was  about  to  purchase  for  another,  with- 
out proof  of  some  previous  agreement,  or  advance  of  money,  are  obviously 
inadmissible,  as  they  would  go  to  establish  not  a  resulting,  but  an  express 
trust,  in  the  teeth  of  the  Statute  of  Frauds :    Sidle  v.  Walters,  5  Watts  889 ; 
Haines  «.  O'Connor,  10  Id.  318;  Blyholder  v,  Gilson,  18  Fa.  St.  184 ;  Smith 
V.  Smith,  27  Id.  180. 

A  promise  to  buy  land  at  sheriff's  sale  is  within  the  Statute  of  Frauds : 
Gilbert  v.  Carter,  10  Ind.  16;  Watson  v.  £rb,  88  Ohio  85;  Hollinshead's 
App.,  103  Fa.  St  158;  Salsbury  v.  Black,  119  Id.  200.  But  it  must  be  re- 
membered that  where  a  person  at  sheriff's  sale  makes  declaration  that  he  ia 
bnying  on  behalf  of  the  defendant,  and  thereby  prevents  other  persons  from 
bidding,  he  will  be  held  a  trustee  for  the  defendant,  for  an  element  of  fraud 
exists  in  this  class  €£  cases  which  does  not  obtain  in  the  former :  Bethell  v. 
Sharp,  25  HI.  178;  Ryan  v.  Doz,  84  N.  Y.  807;  Tankard  v.  Tankard,  84 
N.  C.  286 ;  Cowperthwaite  v.  Carbondale  Bank,  102  Fa.  St.  897 ;  Ragan  v. 
Campbell,  2  Mackey  (D.  C.)  28 ;  Merrett  v.  Foulter,  96  Mo.  237.  A  promise 
by  an  attorney  to  buy  at  sheriff's  sale  for  the  benefit  of  his  client  will  raise  a 
trust:  Brodie  r.  Conklin,  77  Cal.  880. 

As  a  resulting  trust  may  be  created,  so  it  may  be  rebutted,  by  parol  evidence, 
dther  by  way  of  direct  contradiction  of  the  alleged  facts,  or  in  proof  of  a 
different  intention  of  the  parties  at  the  time,  as  that  the  nominal  purchaser 
was  designed  to  be  the  real  beneficiary :  Botsford  v.  Burr,  2  John.  Ch.  405 ; 
Fage  9.  Page,  8  N.  H.  189 ;  Baker  v,  Yining,  SO  Maine  126 ;  Elliott  v.  Arm- 
strong, 2  Blackf.  199;  McGuire  v,  McGowen,  4  Dessaus.  487;    Sewell  v. 
Baxter,  2  Md.  Ch.  448;  Tryon  v.  Huntoon^  67  Cal.  825;  Warren  v.  Steer, 
112  Fa.  St.  684 ;  or  that  the  party  advancing  the  purchase-money,  by  the 
original  agreement  expressly  stipulated  for  himself,  a  benefit  from  the  transac- 
tion, inconsistent  with  the  creation  of  a  trust:  Dow  v,  Jewell,  1  Foster  470; 
and  so  in  general,  where  a  different  trust  has  been  declared  at  the  time  in 
writing:  L^gett  v.  Dubois,  5  Faige  114 ;  Anstice  v.  Brown,  6  Id.  448 ;  Clark 
V.  Bumham,  2  Story  1 ;  Mercer  v.  Stark,  1  S.  &  M.  Ch.  479. 

Besnlting  trusts  of  this  nature  arise  from  the  want  of  any  consideration  be- 
tween the  nominal  purchaser  and  the  person  who  supplies  the  purchase-money, 
^here,  therefore,  the  parties  are  not  strangers,  but  stand  in  that  relation  of 
blood  which  supplies  by  itself,  in  equity,  a  good  consideration  for  a  conveyance, 
ts  in  the  case  of  a  purchase  by  a  parent  in  the  name  of  a  child,  prima  facte 
^  tiust  results,  but  the  transaction  is  treated  as  an  advancement :  Fage  v. 
^age,  8  N.  H.  187 ;  Jackson  v,  Matsdorf,  11  John.  91 ;  Fartridge  v.  Havens, 
10  Paige  618;  Taylor  v.  James,  4  Dessaus.  6 ;  Tremper  v.  Borton,  18  Ohio 
^S;  Stanley  v.  Brennen,  6  Black.  194 ;  Dudley  v.  Bosworth,  10  Humph.  12 ; 
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or  whether  in  the  ease  of  several  nominal  purchasers^  an  immediate 
joint  estate  be  given  to  all,  or  the  grant  be  to  take  successively  one 
after  another.  Whatever  be  the  peculiar  form  in  which  the  assur- 
ance is  made^  it  does  not  affect  the  presumption  that  an  estate  or 
share  of  an  estate,  vested  in  a  man  who  did  not  pay  its  price,  was 
not  intended  by  way  of  beneficial  ownership ;  and,  therefore,  in  all 
those  cases  alike,  if  there  be  no  evidence  of  an  opposite  intention, 
the  trust  of  such  legal  estate  will  result  to  the  parties  who  have  ad- 
vanced the  purchase-money,  in  proportion  to  the  amount  of  their 
respective  advances.  And  as  trusts  of  this  kind  are  expressly 
exempted  from  the  Statute  of  Frauds,  it  is  competent  for  the  real 

Tebbetts  v.  Tilden,  11  Foster  278;  Eankin  v.  Harper,  28  Mo.  579;  Pool  v. 
Docker,  92  111.  501 ;  Wheeler  v.  Kidder,  105  Pa.  St.  270;  Lawrence  v.  Law- 
rence,  14  Or.  77 ;  Robinson  r.  Robinson,  45  Ark.  481 ;  Bogy  v.  Roberts, 
48  Id.  17  ;  Lorentz  o.  Lorentz,  14  W.  Va.  809.  The  principle  has  been  ap- 
plied to  a  purchase  in  name  of  son-in-law :  James  v.  James,  41  Ark.  801 ;  cf, 
Kramer  v.  Kramer,  68  Iowa  567 ;  and  to  a  purchase  hy  a  brother  in  names  of  his 
sisters,  towards  whom  he  stood  in  loco  parentu :  Higdon  v,  Higdon,  57  Miss. 
264.  So  where  a  husband  buys  land  in  his  wife's  name,  the  presumption  is 
that  he  intended  to  settle  it  on  her,  and  the  burden  of  proof  is  upon  him  to 
establish  a  trust  in  his  favor:  Harden  v.  Darwin,  66  Ala.  55;  Stevens  v. 
Stevens,  70  Me.  92 ;  Seibold  r.  Christman,  75  Mo.  808 ;  Schuster  v,  Schuster, 
98  Id.  488 ;  Maxwell  v.  Maxwell,  109  HI.  588  ;  Bennett  v.  Camp,  54  Vt.  86 ; 
Gray  v.  Gray,.  18  Neb.  458.  Parol  evidence  is  admissible  to  overcome  the 
presumption  of  gift:  Jackson  v.  Matsdorf,  11  John.  91 ;  Dudley  v.  Bos  worth, 
10  Humph.  12;  Taylor  v.  Taylor,  4  Gilm.  808;  Tremper  v.  Barton,  18  Ohio 
418 ;  McClintock  v,  Loisseau,  81  W.  Va.  865;  but  the  proof  must  be  of  facts 
antecedent  to  or  contemporaneous  with  the  purchase,  or  else  immediately  ailer- 
wards,  so  as  in  fact  to  be  part  of  the  same  transaction :  Read  v.  Huff,  40  N.  J. 
£q.  229 ;  and  under  all  circumstances,  where  the  conveyance  is  in  fraud  of 
creditors,  a  sufficient  interest  remains  in  the  parent  to  subject  it  in  equity  to 
the  claim  of  his  creditors :  Kimmel  o.  McRight,  2  Pa.  St.  88 ;  Croft  v.  Arthur, 
8  Dessaus^  228 ;  Rucker  v.  Abell,  8  B.  Monr.  566 ;  Dunnien  v.  Coy,  24  Mo. 
167;  Garfield  v.  Hatmaker,  15  K.  Y.  476;  Eastham  o.  Roundtree,  56  Tex. 
110;  Bartlett  o.  Bartlett,  18  Neb.  456. 

It  only  remains  to  state  that  in  some  of  the  United  States  resulting  tnists 
have  been  abolished,  or  exist  only  in  certain  cases  and  under  certain  restric- 
tions, specified  and  imposed  by  the  statutes.  Such  is  the  case  in  New  York, 
Minnesota,  Wisconsin,  and  other  states.  In  regard  to  trusts  of  this  description, 
see  Lounsbury  o.  Purdy,  18  N.  Y.  515;  Swinbum  v.  Swinbum,  28  Id.  568; 
Siemon  v.  Schurck,  29  Id.  598;  Buffalo,  etc..  Railroad  Co.  v.  Lampoon, 
47  Barb.  588 ;  Cemey  o.  Pawlot,  66  Wis.  262;  Campbell  v.  Campbell,  70  Id. 
811 ;  Pulford  p.  Morton,  62  Mich.  25. 
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purchaser  to  prove  his  payment  of  the  purchase-money  by  parol 
evidence,  even  though  it  be  otherwise  expressed  in  the  deed. 

The  doctrine,  however,  is  merely  one  of  presumptive  evidence. 
It  is  not  a  rule  of  law  that  a  trust  must  be  intended  on  such  a 
purdiaae,  but  it  is  a  reasonable  presumption,  as  a  matter  of  evi- 
dence, in  the  absence  of  proof  to  the  contrary.     It  is  therefore 
open  to  the  nominal  purchaser  to  rebut  that  presumption  by  direct 
or  circumstantial  evidence  to  the  contrary.    He  may,  for  instance, 
show  that  it  was  intended  to  give  him  the  beneficial  interest,  either 
altc^ether  or  in  part ;  that  the  purchase-money  was  advanced  by 
way  of  loan  to  himself,  and  that  the  party  advancing  it  intended 
to  become  his  creditor,  and  not  the  equitable  owner  of  the  estate ; 
or  that  the  purchase-money,  on  a  conveyance  in  joint  tenancy,  was 
advanced  by  the  several  purchasers  in  equal  shares,  so  that  there 
is  no  improbability  of  an  estate  in  joint  tenancy  having  been  really 
contemplated,  with  equal  chance  of  survivorship  to  all.     In  this 
manner  a  counter  presumption  may  be  raised  in  opposition  to  the 
original  one ;  and  this  again  in  its  turn  may  be  met  by  other  evi- 
denoe  of  an  opposite  intention.     Lastly,  the  evidence  which  is  thus 
brought  forward  on  either  side  may  be  derived  either  from  contem- 
poraneous declarations^  *or  other  direct  proof  of  intention,    r«oR-| 
or  from  the  circumstances  under  which  the  transaction  took 
place,  or  from  the  subsequent  mode  of  treating  the  estate,  and  the 
length  of  time  during  which  a  particular  mode  of  dealing  with  it 
has  been  adopted  on  all  sides.' 

The  most  important  class  of  cases  in  which,  as  an  ordinary  rule, 
this  counter  presumption  arises,  are  those  where  a  purchase  has 
been  made  in  the  name  of  a  child,  or  of  one  toward  whom  the 
party  paying  the  money  has  placed  himself  in  loco  parentis.  The 
general  principle  on  which  this  counter  presumption  proceeds  is 
that,  inasmuch  as  it  is  a  father's  duty  to  provide  for  his  child,  it 
is  not  improbable  that  he  may  make  the  provision  by  giving  the 
child  an  estate,  or  by  purchasing  one  for  him  in  his  name.     And, 

*  But  not  from  sabseqnent  declarations :  Sidle  v.  Walters,  5  Watts  S89 ; 
Hill  on  Truftees  94,  note;  Bennett  v.  Fulmer,  49  Pa.  St.  155;  see  ante, 
p.  S4. 

*  3  Sng.  V.  &  P.  276;  Lloyd  v.  Spillett,  8  Atk.  150;  Dyer  v.  Dyer,  2 
Cox  92;  Rider  tr.  Kidder,  10  Ves.  860 ;  Aveling  i;.  Knipe,  19  Id.  441 ;  Wray 
v.  Steele,  2  Ves.  &  B.  888 ;  Vickers  v,  Cowell,  1  Beav.  529. 
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therefore,  if  he  does  make  a  purchase  in  the  child's  name,  the 
prima  facie  probability  is  that  he  intended  it  as  a  provision  or 
advancement.  The  doctrine  on  this  point  will  be  hereafter  sepa- 
rately considered  under  the  head  of  Meritorious  Consideration. 

In  accordance  with  the  same  principle  it  is  held,  that  if  land  is 
acquired  as  the  substratum  of  a  partnership,  or  is  brought  into 
and  used  by  the  partnership  for  partnership  purposes,  there  will 
be  a  trust  by  operation  of  law  for  the  partnership,  as  tenants  in 
common,  although  a  trust  may  not  have  been  declared  in  writing, 
and  the  ownership  may  not  be  apparently  in  all  the  members  of 
the  firm,  or  if  in  all,  may  apparently  be  in  them,  not  as  partners, 
but  as  joint  tenants.^ 

Another  class  of  cases,  in  which  the  circumstances  give  rise  to 
the  presumption  of  a  resulting  trust,  is  where  a  man,  whose  duty 
it  was  to  create  a  trust,  has  done  an  ambiguous  act,  and  the  court 
construes  such  act  as  having  been  done  in  accordance  with  that 
duty. 

r*^6l  *^^^  therefore,  a  man  is  a  trustee  of  certain  funds  for  in- 
vestment in  land,  or  has  bound  himself  by  covenant  to  lay 
out  money  in  land,  and  he  purchases  an  estate  at  a  corresponding 
price,  it  will  be  presumed,  independently  of  positive  evidence,  that 
his  object  in  the  investment  was  to  effectuate  the  trust;  and  a  trust 
may  be  implied  accordingly.  Bat  it  will  be  observed  that  this  is 
not  as  a  hostile  or  compulsory  decree,  but  on  the  supposition  that 
such  a  result  was  really  contemplated ;  and  therefore  if  the  con- 
trary be  proved,  as  by  showing  that  the  purchase  was  made  under 
a  mistaken  opinion  of  the  trust,  the  presumption  cannot  be  raised. 
It  is  otherwise  if  the  covenant  be  to  settle  such  land  as  the  cove- 
nantor may  have  on  a  specified  day,  or  to  purchase  a  specific  estate, 
which  he  afterwards  acquires ;  for  in  these  cases  the  trust  attaches 
by  virtue  of  the  covenant,  independently  of  any  intention  in  the 
party  bound.^ 

I  Dale  V,  Hamilton,  5  Hare  869,  882 ;  2  Ph.  266. 

"  Tooke  r.  Hastings,  2  Vera.  97 ;  Deacon  v.  Smith,  8  Atk.  828 ;  Perrjr  r. 
Phelips,  4  Ves.  108 ;  Wellesley  v.  Wellesley,  10  Sim.  256 ;  4  M.  &  C.  561. 

Besides  that  described  in  the  text,  there  is  another  class  of  trusts  *^  created 
by  operation  or  implication  of  law,"  which  are  usually  denominated  eonstruC' 
live  trusts^  and  are  of  much  importance  and  frequency.  This  class  compre- 
hends those  cases  where  the  holder  of  the  legal  estate  in  property  cannot  also 
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The  8ecx>nd  requiflite  to  the  creation  of  a  trust  is  that  the  owner- 
ship be  accepted  on  the  proposed  terms.     The  effect^  however,  of 

enjoy  the  beneficial  interest  therein  without  violating  some  established  prin- 
ciple of  equity.  The  chief  instance  of  this  occurs  when  the  property  has  been 
acquired  by  fraud,  actual  or  constructive.  Thus  where  a  party,  actively  or 
passively  guilty  of  fraud,  has  thereby  obtained  the  legal  title,  he  is  treated  by 
equity  in  general  as  a  mere  trustee  for  the  parties  injured,  and  subjected  to 
the  consequent  liabilities :  Stafford  v.  Wheeler,  93  Pa.  St  462 ;  Christy  v. 
Sill,  95  Id.  380 ;  Bailey's  App.,  96  Id.  253 ;  Cox  r.  Arnsmann,  76  Ind.  210 ; 
Lakir  o.  Mining  Co.,  25  Fed.  Rep.  337;  Manning  v.  Hayden,  5  Sawyer  C. 
Ct.  360;  Hodge  v.  Twitchell,  33  Minn.  889;  Grahn  v.  Richardson,  128  111. 
178 ;  Bryan  r.  McNaughton,  88  Kan.  98 ;  Carrier  v.  Heather,  62  Mich.  441 ; 
Wood  V.  Rabe,  96  N.  Y.  414 ;  Piper  v.  Hoard,  107  Id.  73.  Where  one  in  a 
confidential  relation  procures  title  in  violation  of  his  duty,  a  constructive  trust 
arises  and  he  will  hold  it  as  trustee :  Hall  t;.  Linn,  8  Col.  264 ;  Allen  v.  Jack- 
son, 122  m.  567 ;  Vallette  v.  Tedens,  122  Id.  607.  A  combination  to  prevent 
bidding  at  a  sale  of  real  estate  is  fraudulent  and  will  raise  a  constructive  trust : 
Baier  v.  Berfoerich,  6  Mo.  App.  587.  The  principle  applies  to  a  devise  which 
has  been  procured  by  fraud:  Gilpatrick  v.  Glidden,  81  Me.  137;  O'Hara  t;. 
Dudley,  95  N.  Y.  403  ;  Curdy  r.  Berton,  79  Cal.  420 ;  s.  o.  5  Law  Rep.  An. 
189,  and  note,  in  which  the  American  decisions  on  constructive  trusts  and  when 
they  arise  are  collected. 

The  agency  of  constructive  trust  is  also  employed,  in  cases  where  no  fraud 
has  been  committed  in  the  acquisition  of  the  title,  for  the  vindication  or  en- 
forcement of  other  equitable  principles.  Thus,  on  an  agreement  for  the  sale 
of  land,  the  vendor  is,  before  actual  conveyance,  treated  as  trustee  for  the 
vendee.  And,  in  cases  of  part  performance  of  parol  agreements  for  the  sale 
of  land  by  payment  of  purchase-money,  the  vendee  acquires  an  equitable  inte- 
rest to  the  extent  of  the  purchase- money  paid :  Rose  r.  Watson,  10  H.  L.  Cas. 
672;  Barneses  Appeal,  46  Pa.  St.  850.  So  of  an  encumbrancer,  such  as  a 
mortgagee  who  has  obtained  a  conveyance  as  security  for  the  payment  of 
money,  and  the  money  has  been  repaid.  So,  one  to  whom  property  is  con- 
veyed by  a  trustee  without  notice  of  the  trust,  but  on  no  valuable  considera- 
tion, or  with  actual  or  constructive  notice,  takes  it  subject  to  the  original  trusts. 
Many  other  similar  instances  might  be  put,  but  they  all  reduce  themselves  to 
the  general  principle  that,  wherever  a  man  cannot  hold  property  beneficially 
and  for  himself,  except  by  fraud  or  in  contravention  of  equity,  he  holds  it  as 
tmstee  for  those  who,  in  contemplation  of  equity,  are  entitled  thereto. 

Constructive,  like  resulting,  trusts  are  excepted  out  of  the  Statute  of  Frauds, 
and  may  therefore  be  proved  by  parol.  The  rules  which  are  applied  to  them, 
when  established,  are  in  general  the  same  with  those  which  govern  direct 
trusts,  but  they  are  not  in  every  respect  identical.  For  instance,  it  is  a  fixed 
principle  with  regard  to  the  latter  that  lapse  of  time,  by  itself,  will  not  bar 
iheir  enforcement,  but  in  respect  to  the  former  the  question  of  laches  is  a  most 
material  one,  both  with  reference  to  their  establishment  and  to  the  consequent 
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Don-aooeptanoe  is  not  to  invalidate  the  beneficial  gifl^  bat  merelj  to 
free  the  non-accepting  party  fix)m  the  liability  to  act.  It  is  a  set- 
tled principle  in  equity  that  a  trust  shall  not  fail  for  want  of  a 
trustee ;  and  therefore  whether  a  trustee  h&s  been  named,  who  after- 
wards refuses  the  trust ;  whether,  as  is  often  the  case  in  wills,  no 
trustee  be  named,  or  it  is  doubtful  who  is  the  proper  trustee ;  or 
whether,  from  any  other  cause,  there  be  a  failure  of  a  regularly 
appointed  trustee,  the  Court  of  Chancery  will  see  to  the  execution 
of  the  trust.*  It  will  ascertain  in  whom  the  legal  ownership  is 
vested,  and  will  declare  him  a  trustee  for  the  purposes  of  the  gift, 
or  will  nominate,  if  required,  a  trustee  of  its  own,  to  whom  tlie 
estate  may  be  conveyed.  And  it  is  provided  by  a  late  statute  that, 
if  a  trustee  be  a  lunatic  or  infant,  or  if  he  be  out  of  the  jurisdio- 
r**^71  *^^^  ^^  ^^^  court,  or  if  it  be  uncertain  (*where  there  were 
several  trustees)  which  was  the  survivor,  or  uncertain 
whether  the  trustee  last  known  to  have  been  seised  is  living  or 
dead,  or,  if  dead,  who  is  his  heir,  or  if  he  refuse  to  convey  when 
required,  the  lord  chancellor,  in  the  case  of  lunacy,  and  the  Court 
of  Chancery,  in  the  other  cases,  may  substitute  some  person  to 
make  the  conveyance.* 

relief  -which  is  given.  Indeed,  in  some  cases,  the  Statute  of  Limitations  is 
directly  followed.  There  are  other  distinctions,  also,  as  to  the  privileges 
which  trustees  may  claim,  as  to  the  fiduciary  relationship  of  the  parties,  as  to 
costs,  and  other  matters. 

'  After  the  Court  of  Chancery  has  acquired  jurisdiction  by  bill  filed,  it  will 
not  suffer  any  appointment  or  substitution  of  trustees,  except  with  its  sanction 
and  control :  Hill  on  Trustees  190,  note.  Under  certain  circumstances,  as 
where  the  fund  is  very  large,  the  court  will  not  suffer  the  property  to  remain  in 
the  charge  of  one  trustee,  but  will  appoint  another :  Grant  v.  Grant,  34  L.  J. 
Ch.  641. 

'11  Greo.  4,  and  1  AVm.  4,  c.  60.  Equity  never  suffers  a  trust  to  fail  on 
account  of  the  neglect  or  n'.fudal  of  the  trustees  to  act,  but  if  necessary  will 
either  appoint  a  new  trustee,  or  treat  the  holder  of  the  legal  title  as  such : 
McEennan  v,  Phillips,  6  Whart.  571;  Dawson  t;.  Dawson,  Rice  flq.  243; 
Lee  V.  Randolph,  2  Henn.  &  Munf.  12 ;  Mclntire  School  v.  Zan.  Canal  &  M. 
C,  9  Hamm.  203;  Griffith  v,  Griffith,  5  B.  Monr.  113 ;  Field  v.  Arrowsmith, 
3  Humph.  442 ;  Peter  v.  Beverley,  10  Peters  ^84 ;  Furman  o.  Fisher,  4  Cold. 
(Tenn.)  626;  Rogers  v.  Rogers,  111  N.  Y.  228;  Quigley  v.  Gridley,  132 
Mass.  35;  Ex  parte  Schouler,  134  Id.  426;  Buffington  v.  Mazam,  140  Id. 
557 ;  Weiland  v.  Townsend,  33  N.  J.  Eq.  393,  and  note;  Tucker  v.  Grundy, 
83  Ky.  540.  Where  a  trustee  refuses  to  act  unless  he  is  paid  for  his  services 
in  addition  to  his  commissions,  this  is  such  a  **  failure"  to  act  as  to  justify  the 
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If,  however,  there  is  not  merely  a  faUure  of  the  specific  trustee, 
but  the  estate  derived  &om  the  donor  is  at  an  end,  and  there 

appointment  of  a  substitute:   Klein  v.  Glass,  58  Tex.  87.     Where   a  will 
gives  power  to  appoint  other  trustees  the  donee  cannot  appoint  himself,  as 
the  power  is  fiduciary:   In  re  Skeat's  Settlement,  42  Ch.  D.  622.     Where 
one  conveys  in  trust  for  a  charity,  unless  he  reserves  the  power  to  appoint 
new  trustees,  the  court  will  appoint:   Pierce  v.  Weaver,  65  Tex.  44.     All 
parties  in  interest  are  entitled  to  notice  of  the  appointment  of  trustees: 
Lancaster's  App.,  Ill  Pa.  St.  524;   see  Reigart  v.  Ross,  68  Wis.  449.     In    ' 
some  cases  the  appointment  is  made  by  a  formal  suit,  in  others  by  a  peti- 
tion simply.    The  circumstances  which  justify  a  resort  to  the  latter  method 
are,  of  course,  the  subject  of  special  statutes  in   England  and  the  various 
United  States.     As  to  the  power  of  a  court  of  chancery  to  appoint  new 
trustees,  and  the  occasions  when  that  power  is  to  be  exercised,  see  Hill  on 
Trustees,  pp.  190-194,  4th  Am.  ed.,  where  the  American  and  English  statutes 
are  referred  to.     See,  also,  Morgan  on  Statutes  and  General  Orders,  pp.  58  to 
123.     A  trustee  is  at  liberty  at  any  time  before  acceptance  to  disclaim  or  refuse 
the  trust:  McCubbin  v.  Cromwell,  7  Gill  &  John.  157;  Trask  v.  Donoghue, 
1  Atk.  370 ;  see  Roberts  v,  Gordon,  L.  R.  6  Ch.  D.  581.     It  is  always  to  be 
inferred,  however,  in  the  first  instance,  that  a  gifl  by  deed  or  will  is  accepted 
by  the  donee:   Wilt  v.  Franklin,  1  Binn.  502;  Eyrick  v.  Hetrick,  13  Pa.  St. 
488;  Reed  v.  Robinson,  6  W.  &  S.  881 ;  4  Kent  Comm.  500;  and  after  the 
lapse  of  a  great  length  of  time,  as  twenty-five  years,  without  disclaimer,  the 
trustee  having  notice,  acceptance  of  the  trust  may  be  presumed :   Eyrick  v, 
Hetrick,  supra  ;  Roberts  v.  Mosely,  64  Mo.  507 ;  see  Penny  v.  Davis,  8  B. 
Hour.  814 ;  Re  Uniacke,  1  Jones  &  Lat.  3 .     It  is  not  necessary,  in  order  to 
the  acceptance  of  the  trust,  where  created  by  deed,  that  there  should  be  any 
execution  thereof  by  the  trustee,  except  so  far  as  regards  his  legal  liabilities 
upon  the  covenants  contained  therein:    Flint  v.  Clinton  Co.,  12  N.  H.  432; 
but  it  will  be  presumed  from  any  act  in  the  management  of  the  trust  estate : 
Eennedy  v.  Winn,  80  Ala.  165.     If  a  trustee  in  insolvency  brings  suit,  it  is 
conclusive  evidence  that  he  has  accepted  the  trust:  Taylor  i;.  Atwood,  47 
Conn.  498 ;  Lyle  v.  Burke,  40  Mich.  499 ;  and  the  rule  is  the  same  as  to  trusts 
created  by  will :   Flint  v.  Clinton  Co.  ub.  sup, ;  Chaplin  v,  Givens,  Rice  Eq. 
133 ;  Latimer  v.  Hanson,  1  Bland  51 ;  McCubbin  v.  Cromwell,  7  G.  &  J.  157. 
Where  the  trustee  is  also  executor,  probate  of  the  will  is  an  acceptance  as  to 
personalty  at  least :  Worth  v.  McAden,  1  Dev.  &  Batt.  Eq.  207  ;  Sangston  v. 
Hack,  52  Md.  173 ;  although  in  those  States  where  security  is  required,  he  is 
held  to  have  no  power  until  qualification :  Monroe  v.  James,  4  Munf.  1 95 ; 
Trask  v.  Donoghue,  1  Aik.  (Vt.)  373.     Where  the  same  person  is  named 
as  both  executor  and  trustee,  and  the  duties  of  the  two  offices  are  distinct,  a 
refusal  to  qualify  as  executor  is  not  a  refusal  to  act  as  trustee :  Pomroy  v. 
Lewis,  14  B.  1.  349;   Daggett  v.  White,  128  Mass.  398.     Where  one  of 
several  trustees  disclcdms,  the  trust  estate  devolves  on  the  remainder :  King  v. 
Donnelly,  5  Paige  46 ;  Trask  v.  Donoghue,  1  Aik.  370;  Putnam  Free  School 
V.  Fisher,  80  Maine  523 ;  Jones  v.  Maffet,  5  S.  &  R.  523 ;  Taylor  v.  Gallo- 
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is  an  owner  holding  by  a  paramoant  or  adverse  title,  the  tnist 
ceases  to  bind.  It  is  binding  on  the  trustee  himself  if  he  aooept 
it,  and  on  any  person  claiming  through  or  under  him,  except  a 
purchaser  for  value  without  notice  of  the  trust.  And  if  he  do 
not  accept  it,  it  is  in  like  manner  binding  on  those  who  take  in 
his  stead  under  the  donor.  But  it  is  not  binding  on  an  adverse 
claimant  making  title  by  a  bona  fide  disseisin  of  the  trustee ;'  nor  was 
it,  until  a  late  statute,  binding  on  the  lord  entitled  by  forfeiture  or 
escheat  The  privily  of  the  lord  by  escheat  is  now  excluded  by 
statute ;  and  the  court  is  enabled  to  appoint  new  trustees,  and  to 
direct  a  conveyance  by  substitution  to  them,  when  a  trustee  dies 
without  an  heir,  in  like  manner  as  when  his  heir  is  uncertain.' 

The  acceptance  of  a  trustee  may  be  direct,  by  execution  of  the 
trust  deed,  or  by  a  statement  that  he  accepts  the  trust ;  or  it  may 
be  implied  from  any  act  which  shows  an  intention  on  his  part  to 
deal  with  the  property,  and  to  act  in  the  execution  of  the  duties 
imposed.'  And  in  like  manner  his  renunciation  may  be  evidenced 
by  his  conduct,  without  an  express  declaration  to  that  effect.  But 
the  more  prudent  course  is  to  execute  a  deed  of  disclaimer.^  If, 
instead  of  a  formal  disclaimer,  he  execute  an  immediate  release  to 
r^o^-i  his  co-trustees  for  the  mere  purpose  of  disclaiming,  *it  seems 
doubtful  whether  such  a  release,  although  technically  a  deal- 
ing with  the  property,  would  be  treated  as  an  acceptance  of  the 

way,  1  Hamm.  232.  Where,  however,  there  has  once  been  acceptance,  a 
tnistee  cannot  afterwards,  by  any  renunciation  or  disclaimer,  rid  himself  of  the 
duties  of  his  office,  except  by  consent  of  all  parties,  or  by  the  intervention  of 
a  court  of  chancery :  Shepherd  v.  McEvers,  4  John.  Ch.  136 ;  Cruger  v,  Hal- 
liday,  11  Paige  314;  Latimer  v.  Hanson,  1  Bland  61;  Chaplin  v.  Givens,  1 
Rice  Eq.  133 ;  Drane  v,  Gunter,  19  Ala.  731. 

*  See  Stuyvesant  v.  Hale,  2  Barb.  Ch.  161 ;  Woods  r.  Farmere,  7  Watts  382. 

*  Gilbert  on  Uses,  by  Sug.,  429;  Burgess  ».  Wheate,  1  Eden  177;  Sweet- 
ing V.  Sweeting,  S3  L.  J.  Ch.  311 ;  Attorney-General  v.  Duke  of  Leeds,  2 
M.  &  K.  343 ;  4  &  6  Wm.  4,  c.  23,  ss.  2  and  3.  See  Hill  on  Trustees,  4  Am. 
ed.  77,  and  notes. 

*  Urich  0.  Walker,  8  M.  &  C.  702 ;  Eirwan  o.  Daniel,  6  Hare  498.  As  a 
general  rule  the  acceptance  of  the  trustee  must  be  of  the  entire  trust,  and  he 
cannot  limit  his  responsibility  to  a  particular  portion.  But  there  may  be 
exceptions  to  this  rule,  of  which  an  instance  may  be  found  in  Malzy  o.  Edge, 
2  Jurist  N.  S.  80. 

*  Stacey  v.  Elph,  1  M.  &  K.  195.  See  Judson  v.  Gibbons,  6  Wend.  224; 
McCubbin  v,  Cromwell,  7  Gill  &  Johns.  166. 
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trast.^  If  the  l^al  ownership  has  become  vested  in  him,  so  that 
he  cannot  get  rid  of  it  by  mere  disclaimer,  e.  g.y  on  a  descent  to 
him  as  heir,  he  must  convey  to  a  new  trustee  under  the  sanction 
of  the  court,  but  is  not  bound  to  do  any  further  act' 

A  trustee  after  acceptance  cannot  divtet  himself  of  his  trust 
except  in  three  ways,  viz :  1.  By  assent  of  all  his  cestuia  que  trad; 
2.  By  means  of  some  special  power  in  the  instrument  creating  the 
trost;  and  3.  By  an  application  to  the  Court  of  Chancery/ 

If  all  the  cestuis  que  trust  are  of  full  age  and  free  from  disability, 
there  is  no  difficulty  on  the  subject ;  for  their  sanction  will  neces- 
sarily secure  the  trustee.  But  if  there  are  infants  or  femes  covert 
interested,  or  if  there  is  a  trust  for  children  not  in  esse,  or  if  for 

>  Nidoson  v.  Wordsworth,  2  Swanst.  865;  Urcb  v.  Walker,  8  M.  &  C.  702. 

'  In  the  eveDt  of  the  death  of  the  person  nominated  as  trustee,  before  his 
acceptance,  it  appears  doubtful  whether  the  right  of  disclaimer  will  fall  to  the 
ground,  or  will  pass  to  the  heir  or  personal  representative.  The  point  arose  in 
Goodson  V.  Ellison,  8  Russ.  588,  but  was  not  decided.  It  would  seem  most 
reasonable  to  hold  that  the  right  to  disclaim  would  pass  to  the  heir  or  persona] 
representatiTe :  Hill  on  Trustees,  page  222.  See,  however.  King  v.  Phillips, 
16  Jar.  1080. 

*  Cmger  et  al.  v.  Halliday's  Adm'x,  11  Paige  814;  Jones  v.  Stockett,  2 
Bland  409 ;  Shepherd  v.  McEvers,  4  John.  Ch.  186.  See  Tucker  v.  Grundy, 
83  Ey.  540.  The  abandonment  of  the  trust  hy  the  trustee  and  surrender  of 
the  funds  to  the  grantor  is  a  breach  of  trust :  Henderson  v.  Sherman,  47  Mich. 
267 

It  is  proper  in  this  connection  to  add,  that  courts  of  equity  will,  in  cases  of 
frand,  negligence,  incapacity  to  act,  and  breach  of  trust,  remove  the  trustee : 
Thompson  v.  Thompson,  2  B.  Monr.  161.  See  Hill  on  Trustees,  4  Am.  ed. 
298,  etc,  and  notes.  See  also  Cavender  v.  Cavender,  114  U.  S.  464 ;  Preston 
9.  Wilcox,  88  Mich.  578;  Savage  v.  Gould,  60  How.  Pr.  (N.  Y.)  284;  Re 
Wiggins,  29  Hun  (N.  Y.)  271 ;  Kraft  v.  Lohman,  79  Ala.  828 ;  Ehlen  v. 
Ehlen,  63  Md.  267.  The  court  may  remove  the  trustee  when  satisfied  that 
his  continuance  in  office  would  prevent  the  trusts  being  properly  exercised : 
I^ttentedt  v,  Broers,  9  App.  Cas.  871.  Where  a  strong  mutual  ill  feeling 
existed  between  the  cestui  que  trust  and  the  trustee,  and  the  latter  had  some 
discretionary  power  over  the  rights  of  the  former,  the  trustee  was  removed : 
Wilson  9.  Wilson,  145  Mass.  490.  Where  the  failure  in  duty  has  arisen  from 
a  misanderstanding  the  court  will  not  discharge :  Matthews  v.  Murchison,  1 7 
Ped.  Bep.  760;  Nichels  v.  Philips,  18  Fla.  782.  One  who  denies  that  he  is 
^'ixtee  and  refuaea  to  perform  the  trust  should  be  removed :  Irvine  v.  Dunham, 
111  V.  8.  827.  As  to  removal  on  account  of  insolvency,  see  Williams  v. 
Kichol,  47  Ark.  264 ;  and  bankrupU^,  see  In  re  Foster's  Trusts,  55  L.  T. 
Bep.  479. 
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any  other  reason  the  sanction  of  all  cannot  be  obtained,  then  ilie 
mere  act  of  transfer  would  be  a  breach  of  trust ;  and  therefore  the 
trustee  cannot,  by  his  own  act,  relinquish  his  office,  but  would  incur 
an  additional  liability  for  any  misconduct  on  the  part  of  his  trans- 
feree. In  order  to  meet  this  inconvenience,  it  is  usual  in  all  settle- 
ments, the  trusts  of  which  are  likely  to  last  for  any  length  of  time, 
to  introduce  a  clause,  authorizing  the  retirement  of  existing  trustees 
and  the  nomination  of  new  ones,  with  such  provisions  against  mis- 
use of  the  authority  as  may  be  considered  expedient.  If  no  such 
authority  be  given,  or  if  the  trustee  is  unwilling  to  exercise  it,  he 
can  only  be  denuded  of  his  office  by  a  decree  in  equity.  If  he  has 
a  sufficient  ground  for  retiring,  the  costs  of  a  suit  for  that  purpose 
will  be  paid  out  of  the  estate;  as,  for  instance,  if  he  becomes 
involved  in  complicated  questions,  which  could  not  have  been 
anticipated  when  he  undertook  the  trusts ;  but  he  cannot  burden 
the  estate  with  costs  occasioned  by  a  capricious  abandonment 
r^oq-i  *of  his  charge.*  After  a  bill  has  been  filed  for  the  app6int- 
ment  of  new  trustees,  it  is  improper,  though  not  absolutely 
incompetent,  for  the  original  trustees  to  make  an  appointment  with*- 
out  authority  from  the  court,  notwithstanding  there  may  be  a  power 
of  appointment  in  the  deed  of  trust ;  nor  will  the  existence  of  such 
a  power  induce  the  court  to  appoint  new  trustees  on  the  nomina- 
tion of  the  old  ones,  without  inquiry  as  to  the  fitness  of  the  parties 
nominated.'  In  some  decrees  appointing  new  trustees,  a  power 
for  such  new  trustees  to  supply  future  vacancies  without  a  fresh 
application  to  the  court  has  been  inserted,  but  the  admissibility  of 
such  a  power,  except  under  special  circumstances,  appears  to  be 
doubtful.' 

Where  a  conveyance  by  substitution  under  the  statute  is  requi- 
site, an  appointment  of  new  trustees  may  be  made  summarDy  on 
petition  without  bill.     But  this  authority  is  confined  to  cases  of 

>  Coventry  v.  Coventry,  1  Keen  758 ;  Greenwood  v,  Wakeford,  1  Beav.  676 ; 
Matter  of  Jones,  4  Sandf.  Ch.  615  ;  Cruger  v.  Halliday,  11  Paige  814 ;  Courtney 
V.  Courtney,  8  Jones  &  Lat.  529. 

*  Attorney-General  v.  Clack,  1  Beav.  467;  Cafe  v.  Bent,  8  Hare  245; 
V.  Roberts,  IJ.  &  W.  251. 

*  White  V,  White,  5  Beav.  221 ;  Bowles  v.  Weeks,  14  Sim.  591.  It  is  now 
established  that  such  power  cannot  be  exercised  by  the  court :  Holder  v.  Dur* 
bin,  11  Beav.  594;  Oglander  v.  Oglander,  2  DeG.  &  Sm.  881. 
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sobetitoted  oonvejanoe,  and  does  not  apply  generally  to  the  ap- 
pointment of  new  trustees.^ 

A  trustee  of  stock  or  money  is  now  enabled  to  get  rid  of  his 
trust  by  payment  or  transfer  to  the  Accountant-Greneral,  without 
the  necessity  of  filing  a  bill.  For  this  purpose,  it  is  enacted  that 
all  trustees,  executors,  administrators,  or  other  persons,  holding 
moneys,  stock,  or  government  or  parliamentary  securities,  belong- 
ing to  any  trust,  or  the  major  part,  may  pay,  transfer,  or  deposit 
them  into  or  in  the  name  of  the  Accountant-General,  on  filing  an 
nffidavit  Bhoitly  describing  the  instrument  creating  the  trust;  and 
that  the  application  of  the  fund  shall  be  afterwards  r^ulated  by 
the  coorfc  on  petition.* 

So  soon  as  the  creation  and  acceptance  of  a  trust  are  perfected, 
the  property  which  it  afiects  is  subjected,  as  we  *have  seen,  ^^.^^ 
to  a  doable  ownership;  an  equitable  ownership  in  the  ^  ^ 
cestui  que  trusty  and  a  legal  ownership  in  the  trustee. 

The  equitable  ownership  or  interest  of  the  cestui  que  trust  is  in 
strictness  a  mere  chose  in  action,  or  right  to  sue  a  subpcma  against 
the  trustee.  But  it  is  considered  in  equity  the  estate  itself;  and  is 
generally  r^ulated  by  principles  corresponding  with  those  which 
apply  to  an  estate  at  law.  The  terms  in  which  it  is  declared  are 
interpreted  by  the  same  rules ;  it  is  subject  to  the  same  restraints 
of  policy,  and  is  governed  by  the  same  laws  of  devolution  and 
transfer.  The  analogy,  however,  is  not  free  from  exception ;  and 
the  character  of  the  exceptions  which  exist,  together  with  the  gen- 
eral operation  of  the  rule,  will  now  form  the  subject  of  consid- 
eration. 

I.  The  terms  in  which  a  trust  is  declared  are  interpreted  by  the 
ordinary  rules  of  law.' 

It  was  at  one  time  suggested,  that  the  language  of  a  trust  might 
be  ooDstrued  with  greater  license  than  that  of  a  gift  at  law.  But 
this  notion  is  now  at  an  end.  And  it  is  clear  that  the  declaration 
of  an  executed  trust,  L  e.,  a  trust  of  which  the  scheme  has  in  the 

*  1  Wm.  4,  c.  60.  «  10  &  11  Vict.  c.  96. 

*  Equity  sabjects  trnsts  to  the  same  construction  that  a  court  of  law  does 
^g>l  estates ;  and  a  donee  must  hare  capacity  to  take  whether  it  is  attempted 
to  coDTey  title  directly  to  the  party  himself,  or  to  another  in  trust  for  him  : 
Trotter  v.  Blocker,  6  Porter  269 ;  see  Cudworth  v.  HaU's  Adm'r,  8  Dessaus. 
256. 
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outset  been  completely  declared^  will  bear  exactly  the  same  con- 
struction as  if  it  had  been  a  conveyance  of  the  l^al  estate.  If  the 
scheme  has  been  imperfectly  declared  in  the  outset,  and  the  creator 
of  the  trust  has  merely  denoted  his  ultimate  object,  imposing  on 
the  trustee  or  on  the  court  the  duty  of  effectuating  it  in  the  most 
convenient  way,  the  trust  is  called  executory,  and  is  construed  by 
a  less  stringent  rule.^ 

The  reason  of  this  apparent  exception  is  obvious,  for  the  very 
existence  of  a  requirement  to  devise  means  for  effectuating  the 
trust,  proves  that  the  language  already  used  is  not  meant  as  a  con- 
clusive declaration  of  its  terms.  And  such  language  is  accordingly 
treated  by  the  court  as  indicating  the  mere  heads  of  an  arrange- 
ment, the  details  of  which  must  be  ascertained  from  general  usaga 
r^A-i  1  ^^f  ^^^  example,  an  executed  trust  be  declared  in  favor  *of 
.  one  for  life,  with  remainder  to  his  issue,  subject  to  a  proviso 
that  he  shall  not  bar  the  entail,  the  first  taker  will  be  tenant  in  tail, 
under  the  rule  in  Shelley^s  Case,  and  the  proviso  vrill  be'  void  as 
inconsistent  with  his  estate.  But  if  the  trust  were  executory  a 
similar  direction  would  be  held  to  signify  that  the  estate  should 
go  as  nearly  as  possible  in  the  line  of  an  entail,  without  giving 
the  first  taker  a  power  to  alienate,  and  would  be  effectuated  by 
directing  a  strict  settlement,  i.  6.,  an  estate  to  himself  for  life,  with 
a  limitation  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  his  sons  successively  in  tail. 

In  the  case  of  executory  marriage  articles,  there  is  an  indication 
furnished  by  the  nature  of  the  instrument,  independently  of  an 
expressed  intention  leading  to  this  construction  of  the  trust ;  for 

'  The  distinctions  between  ezecntor7  and  executed  trusts,  especially  with 
regard  to  the  application  of  the  rule  in  Shelley's  Case,  are  generally  recognized 
in  the  United  States :  Croxall  v.  Shererd,  5  Wall.  S.  C.  281 ;  Dennison  o. 
Goehring,  7  Pa.  St.  177 ;  Wood  v,  Bumham,  6  Paige  518 ;  Tallman  v.  Wood, 
26  Wend.  19;  Horne  v.  Lyeth,  4  Harr.  &,  J.  434;  Gamer  v.  Gamer,  1 
Dessaus.  444 ;  Porter  v.  Doby,  2  Rich.  £q.  49 ;  Edmonson  t;.  Dyson,  2  Kelly 
907 ;  Lessee  of  Findlay  v.  Riddle,  3  Binn.  152 ;  Neves  v.  Scott,  9  How.  U.  S. 
211 ;  Berry  v.  Williamson,  11  B.  Monr.  251 ;  Imlay  v.  Huntington,  20  Conn. 
162 ;  Saunders  v.  Edwards,  2  Jones  £q.  134  ;  Wagstaffe  v,  Lowere,  23  Barb. 
215 ;  Bond  v.  Bunting,  78  Pa.  St.  210;  Gushing  v.  Blake,  SO  N.  J.  Eq.  689 ; 
note  to  Lord  Glenorchy  v,  Bosville,  1  Lead.  Cas.  Eq.  1.  See,  also,  Ex  parte 
Angell,  13  R.  L  630;  Taylor  v.  Lindsay,  14  Id.  518;  Little  v.  Wilcox,  119 
Pa.  St.  439. 
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it  is  assumed,  in  acoordanoe  with  ordinaiy  practioe,  and  in  the 
absence  of  reason  to  conclude  the  contrary,  that  the  settlement 
contemplated  by  such  articles  is  one  which  will  not  only  provide 
for  the  husband  and  wife,  but  will  also  secure  a  provision  for  the 
diildren  of  the  marriage.  If,  therefore,  the  articles,  strictly  in- 
terpreted, would  have  a  different  result,  they  will  be  moulded  in 
conformity  with  the  presumed  object.  In  the  case  of  wills,  on 
the  other  hand,  there  is  no  such  prima  f ode  indication  of  intent. 
The  gifts  in  a  will  are  mere  bounty,  and  are  themselves  the  only 
guide  in  the  construction  of  their  terms.  If,  therefore,  technical 
words  are  used,  and  are  not  modified  or  explained  by  the  context, 
it  seems  that  the  trusts,  whether  executory  or  not,  must  be  con- 
stmed  in  accordance  with  the  technical  sense.  But  in  the  case  of 
an  executory  trust,  the  intention  so  to  modify  them  may  be  col- 
lected fix>m  slighter  indications  than  would  be  sufficient  in  that  of 
an  executed  one ;  e.  ^.,  in  case  of  an  executory  trust  to  make  an 
entail,  the  court  would  be  enabled  to  direct  a  strict  settlement  of 
the  estate  npon  the  intention  gathered,  and  from  an  express  Hmita- 
tion  to  the  first  taker  for  life,  though  followed  by  a  remainder  to 
the  heirs  of  »his  body  (especiaUy  if  the  gift  for  life  be  made  nt^^. 
in  terms  unimpeachable  of  waste) ;  or  fix)m  a  limitation  to 
preserve  contingent  remainders  ;  or  a  limitation  of  the  remainder 
to  issue  instead  of  heirs ;  although  clauses  of  this  kind  would  be 
ineffectual  to  vary  an  executed  trust,  if  its  terms  would  in  them- 
selves create  an  entail.^ 

In  cases  where  marriage  articles,  after  limiting  a  freehold  estate 
in  strict  settlement,  have  directed  that  leaseholds  shall  be  settled 
on  analogous  trusts,  or  that  pictures  or  other  personal  chattels  shall 
be  settled  to  go  as  heir-looms  with  the  estate,  a  question  has  arisen 
as  to  the  correct  frame  of  the  settlement.    The  effect  of  a  settle- 

I  Austen  v.  Taylor,  1  Eden  861 ;  Blackburn  r.  Stables,  2  Yes.  &  B.  367 ; 
Jenrcttse  v.  Duke  of  Northumberland,  1  J.  &  W.  569 ;  Rochford  v,  Fita- 
nunrice,  1  Cknin.  &  L.  15S;  2  Jarm.  on  Wills  258-266;  Lewin  on  Trustees 
45-61.  See  Gamer  v.  Gamer,  1  Dessaus.  444 ;  Berry  v,  Williamson,  11  B. 
Monroe  251 ;  Imlaj  v.  Huntingdon,  20  Conn.  146 ;  Carroll  v.  Renich,  7  Sm. 
&  Manh.  799;  Neves  v.  Scott,  9  How.  U.  S.  196;  and  see  a  discussion  of 
Ae  Bobject  in  Egerton  r.  Brownlow,  4  H.  L.  Cas.  1 ;  see,  also,  Gevers  v, 
'^right's  Ex'rs,  8  Green  (N.  J.)  880 ;  Steinbei^r*B  Trustees  v.  Potter,  Id. 
*52 ;  Perry  on  Tmsts,  §  859. 
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ment  of  personal  chattels  on  limitations  identical  with  those  of  the 
freehold  estate,  would  be,  that  the  leaseholds  or  other  personalty, 
being  incapable  of  entail,  would  vest  absolutely  in  the  first  tenant 
in  tail,  and  on  his  death  would  go  to  his  executor.  The  inconve- 
nience, however,  may  be  to  some  extent  obviated  during  the 
period  within  the  limits  of  perpetuity,  viz.,  a  life  in  being,  and 
twenty-one  years  afterwards,  by  directing  that  on  the  death  of  a 
tenant  in  tail,  without  issue,  the  personalty  shall  go  by  way  of 
executory  gift  to  the  party  next  entitled  under  the  settlement ;  and 
it  seems  that  articles  directing  such  a  settlement  are  to  be  con- 
strued to  imply  such  an  executory  gift  on  death,  under  twenty-one 
and  without  issue.^ 

2.  The  equitable  ownership  is  subjected  to  the  same  restraints  of 
policy  as  if  the  legal  estate  were  transferred. 

It  cannot,  for  example,  in  the  case  of  real  estate  be  enjoyed  by 
an  alien  f  it  cannot  be  made  incapable  of  alienation  by  the  owner, 
or  be  denuded  of  any  other  right  incidental  to'ownership  f  nor  can 

I  Dake  of  Newcastle  v,  Countesa  of  Lincoln,  8  Yes.  387,  12  Yes.  218 ; 
Ix>Td  Deerhurst  v,  Duke  of  St.  Albans,  5  Madd.  232.  See  Rowland  v. 
Moi^n,  13  Jur.  23;  s.  C.  2  Phill.  764.  A  very  fuU  discussion  of  the 
authorities  on  the  subject  of  the  settlement  of  personal  chattels  will  be  found 
in  Scarsdale  v.  Cnrzon,  1  Johns.  &  H.  40 ;  and  see  7  Jur.  N.  S.  pt.  2,  71  ; 
Shelley  r.  Shelley,  L.  R.  6  Eq.  546. 

^  Du  Hourmelin  v.  Sheldon,  1  Beav.  79 ;  4  M.  C.  525 ;  Atkins  v,  Kron,  5 
Ired.  Eq.  207 ;  Hubbard  v.  Goodwin,  Leigh  492  ;  I^ggett  v,  Dubois,  5  Paiire 
114;  Taylor  V.  Benham,  5  How.  U.  S.  270;  Rittson  v.  Story,  8  Sm.  &  GifT. 
230.  The  crown  can  claim  the  benefit  of  a  trust  created  in  favor  of  an  alien : 
Barrow  v.  Wadkin,  24  Beav.  1 ;  Sharp  v.  St.  Sauveur,  L.  R.  7  Ch.  843.  It 
is  different,  however,  where  there  is  a  direction  in  a  will  to  sell  land  and  a 
tniitt  created  in  the  proceeds,  an  alien  being  able  to  hold  personalty :  Craig  o. 
Leslie,  8  Wheat.  563 ;  Comm.  v.  Martin,  5  Mumf.  117. 

'  Brandon  v.  Robinson,  18  Yes.  429 ;  Rochford  r.  Hackman,  9  Hare  475. 
The  interest  of  the  cestui  que  trust  is  liable  for  the  payment  of  his  debts,  and 
cannot  be  so  limited  as  to  give  him  the  full  beneficial  enjoyment  and  immunity 
from  creditors  at  the  same  time :  Nichols  v.  Levy,  5  Wallace  433 ;  Hallett  o. 
Thompson,  5  Paige  583 ;  Blackstone  Bank  o.  Davis,  21  Pick.  48 ;  Dick  v. 
Pitchford,  1  Dev.  &  Bat.  £q.  480;  Hutchens  v.  Heywood,  50  N.  H.  491; 
Bailie  v.  McWhorter,  56  Ga.  183;  Parsons  v,  Spencer,  83  Ky.  805;  see 
Turley  v.  Massengill,  7  Lea  (Tenn.)  353. 

A  condition  precedent,  however,  that  the  beneficial  interest  shall  not  rest 
until  debts  are  paid,  is  valid :  Nichols  v.  Levy,  supra ;  Link  v.  Link,  90  N. 
C.  285;$  and  also  a  limitation  over  to  another  person  upon  the  bankruptcy  of 
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it  be  settled  in  a  ^series  of  limitations  extending^  or  which  r^e^oi 
may  extend^  beyond  the  limits  of  peq)etuity,  viz.,  a  life  or  ^  "^ 
lives  in  being,  and  twenty-one  years  afterwards  f^  and  in  the  par- 
ticalar  ease  of  trusts  for  accomnlation,  the  period  of  duration  is 
still  more  narrowly  limited ;  and  it  is  enacted,  that  no  such  aocu- 
mnlation  shall  be  allowed  for  a  longer  term  than  the  life  of  the 
grantor,  or  twenty-one  years  from  the  death  of  the  giuntor  or  tes- 
tator, or  the  minority  of  some  person  living  or  in  ventre  aa  mere  at 
his  death,  or  during  the  minority  only  of  such  persons  as  would 
for  the  time  being,  if  of  full  age,  be  entitled  to  the  rents  and 
profits.  This  restriction,  however,  does  not  extend  to  any  provi- 
sion for  payment  of  debts,  or  for  raising  portions  for  children,  or 
to  any  directions  touching  the  preservation  of  woods  or  timber.' 

I 

tiie  fint  taker :  Tiilioghimt  v,  Bradford,  5  R.  I.  205 ;  Twopenny  v.  Peyton, 
10  Sim.  487. 

A  settlor  may  also  confer  a  discretion  upon  tmstees  to  apply  the  income  for 
the  use  and  benefit  of  the  cestui  que  trust  in  case  of  bankruptcy  or  insolvency. 
In  such  cases  the  equitable  interest  is  not  vested,  and  cannot  be  claimed  by  the 
asBignees  of  the  cestui  que  trust:  Nichols  v.  Eaton,  1  Otto,  U.  S.  716. 

In  Pennsylvania,  trusts  for  the  protection  of  spendthrifts  have  been  regarded 
with  more  favor  than  in  other  States,  and  a  direction  in  the  instrument  cre- 
ating the  trust  that  the  income  shall  be  paid  in  such  manner  that  it  shall  be 
"free  from  the  control,  contracts,  debts,  liabilities,  or  engagements*'  of  the 
cestui  que  tnut  will  be  sufficient,  without  any  further  limitation  over,  to  pre- 
vent a  sequestration  of  the  income :  Overman's  App.,  88  Pa.  St.  276 ;  Fisher 
t.  Taylor,  2  Rawle  88  ;  Keyser  o.  Mitchell,  67  Pa.  St.  478 ;  Ashhurst's  App., 
77  Id.  464;  Thackera  v.  Mintzer,  100  Id.  151 ;  Phila.  Trust,  etc.,  Co.  v. 
Gnillou,  Id.  254.  In  Kentucky,  also,  it  has  been  held  that  such  a  proviso  is 
good  where  the  cestui  que  trust  has  no  control  over  the  property :  Pope  v. 
Elliot,  8  B.  Monr.  66 ;  Davidson  v.  Kemper,  79  Ky.  6 ;  Marshall  v.  Rash,  87 
Id.  116.  See,  also,  to  the  same  effect,  Nichols  v.  Eaton,  91  U.  S.  716;  Pick- 
ens 9.  Doris,  20  Mo.  App.  1 ;  Jourolmon  v,  Massengill,  86  Tenn.  81 ;  Broads 
way  Nat.  Bank  v,  Adams,  188  Mass.  170;  Baker  o.  Brown,  146  Id.  869; 
Hontcrdon  County  v.  Henry,  41  N.  J.  Eq.  888 ;  Campbell  v,  Foster,  85  N. 
Y.  861.  In  Genet  o.  Beckman,  45  Barb.  882,  it  was  held  that  a  court  of 
equity  would  only  interfere  on  behalf  of  judgment  creditors,  and  divert  a  por- 
tion of  the  income,  where  a  clear  surplus  existed  over  and  above  a  reasonable 

ann,  for  the  support  of  the  cestui  que  trust, 
A  penon,  tui  juris,  cannot  convey  property  to  a  trustee,  reserving  to  him- 

^  the  beneficial  interest  free  from  debts :  Lackland  v.  Smith,  5  Mo.  App. 

^  168;  even  in  Pennsylvania:  Mackason's  App.,  42  Pa.  St.  880. 
*  1  Jam.  on  Wills,  c.  ix,  s.  2 ;  In  re  Handcock's  Trusts,  28  L.  R.  Ir.  84. 
'Thelaason  v.  Woodford,  4  Yes.  227;   11  Id.  112;  89  and  40  G^a  8,  e. 
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The  rule^  however,  which  subjects  equitable  estates  to  the  same 
restraints  of  policy  as  if  they  were  legal,  admits  of  two  singular 
exceptions,  both  having  reference  to  married  women ;  the  one  in 
what  are  called  the  separate  use  and  pin-money  trusts,  enabling  a 
married  woman  to  hold  property  independently  of  her  husband,  and 
allowing  such  property  to  be  made  inalienable ;  the  other  in  what 
is  called  the  wife's  equity  for  a  settlement,  restraining  the  husband's 
right  over  her  equitable  chattels  real  and  choses  in  action,  until  an 
adequate  settlement  has  been  made. 

The  effect  of  the  separate  use  tnist  is  to  enable  a  married  woman, 
in  direct  contravention  of  the  principles  of  law,  to  acquire  property 
independently  of  her  husband ;  and  to  enter  into  contracts  and 
incur  liabilities  in  reference  to  such  property,  and  dispose  of  it  as 
a  JefM  adcy  notwithstanding  her  coverture  and  disability  at  law.^ 
When  this  object  had  been  effected,  it  was  found  that  the  influence 
of  the  husband  in  inducing  his  wife  to  alienate,  rendered  the  trust 
in  practice  nugatory ;  and  to  obviate  this  difficulty,  *and 
I-  ^  secure  to  her  the  desired  protection  against  the  marital 
rights,  another  principle  was  infringed,  by  deciding  that  the  gift  of 
the  separate  estate,,  whether  for  life  or  for  an  absolute  interest, 
might  be  fettered  and  qualified  by  prohibiting  anticipation  or  alien- 
ation.^ The  question  then  arose,  whether  the  operation  of  such  a 
clause  was  confined  to  an  existing  coverture,  or  might  be  extended 
to  take  effect  on  a  future  marriage.  It  was  admitted,  that  during 
discoverture  the  clause  was  void,  and  that  the  ownership  was  abso- 
lute up  to  the  moment  of  marriage ;  and  it  might  therefore  have 
been  expected  that,  by  the  act  of  marriage,  tlie  usual  interest 
would  be  conferred  on  the  husband.  A  contrary  decision,  however, 
was  not  a  greater  violation  of  principle  than  that  which  originally 

98 ;  1  Jarm.  <m  Wills,  c.  ix.,  s.  8.  See  arUe^  40,  note  1,  and  see  the  subject 
of  perpetuities  discussed  in  Lorillard  v.  Coster,  6  Paige  Ch.  172 ;  Hilly ard  v. 
Miller,  10  Pa.  St.  885 ;  Van  Cott  v.  Prentice,  104  N.  Y.  45 ;  Todhunter  v. 
Des  Moines,  etc,  Co.,  58  Iowa  206.  In  some  States  there  are  legisUtive  pro- 
Tisions  against  aocumulation.  See  Perry  on  Trusts,  §  898 ;  Canon*s  App.,  99 
Pa.  St.  825 ;  Pray  v.  H^^man,  92  N.  Y.  508. 

*  Upon  trusts  for  separate  use,  in  ihe  United  States,  see  2  Kent's  Com.  162 ; 
notes  to  Hulme  o.  Tenant,  1  Lead.  Cas.  £q.  481 ;  Hill  on  Trustees,  4th  Am. 
ed.  625. 

s  Bagget  V.  Meuz,  1  Coll.  188 ;  1  Ph.  627 ;  Bennie  v.  Ritchie,  12  CI.  k 
Fin.  204 ;  Gaffee's  Trust,  1  Macn.  &  Gord.  541. 
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gave  validity  to  the  trust  The  trust  is  founded  on  the  power  of 
the  court  of  equity  to  model  and  qualify  an  interest  in  property 
which  it  iiad  itself  created,  without  regard  to  those  rules  by  which 
the  law  regulates  the  enjoyment  of  property  in  other  cases.  And 
in  accordance  with  this  view,  it  was  decided  that,  although  the 
prohibitory  clause  is  nugatory  whilst  the  discoverture  lasts,  yet  if 
the  property  be  not  disposed  of  during  that  period,  the  prohibition 
will  attach  immediately  on  the  second  marriage.^  At  this  point, 
however,  a  line  has  been  drawn ;  and  the  separate  use  trust  is  so 
fitf  bound  by  the  policy  of  the  law,  that  it  must  contemplate  the 
wife's  continuance  with  her  husband.  If  it  be  framed  with  a  view 
to  future  separation,  it  violates  principle  beyond  the  authorized 
limit,  and  is  for  that  reason  invalid.  A  deed,  however,  which  con- 
templates an  immediate  separation,  and  makes  a  separate  provision 
for  the  wife,  with  a  view  to  that  object,  may  be  sustained  and 
enforced,  notwithstanding  that  its  primary  object — the  separation 
itself— is  incapable -of  enforcement  by  either  party.  But  such  a 
provision  is  upheld  on  the  ground  of  its  legal  validity,  and  not  on 
the  footing  of  a  separate  trust.    The  consistency  of  the  doctrine 

>  ToHet  V.  Armstrong,  1  Bear.  1 ;  4  M.  &  C.  S77 ;  Gaifee's  Trust,  1  Macn. 
&  Gord.  541;  Hawkes  v.  Hubback,   11  £q.  L.  R.  5;  Shafto  t7.  Batler,  40 
L.  J.  Ch.  SOS.     The  latter  English  doctrine,  as  stated  in  the  text,  has  been 
followed  in  the  United  States  in  Beaufort  v.  Collier,  6  Humpf.  487 ;  Shirley 
V,  Shirley,  9  Paige  868;  Fellows  v.  Tann,  9  Ala.  1003;  Fears  v.  Brooks,  12 
Ga.  197 ;  Waters  v.  Tazewell,  9  Md.  291 ;  see  Robinson  v.  Randolph,  21  Fla. 
629.    In  PennaylTania  the  law  is  otherwise,  and  a  separate  use  does  not  revive 
vpon  a  subsequent  marriage:  Hammersly  v.  Smith,  4  Wharton  126.     This 
ease  was  based  upon  the  English  decision  in  Massey  v.  Parker,  2  M.  &  K. 
174,  which  WW  afterwards  overruled,  but  notwithstanding  this  it  remains  as 
the  settled  law  of  the  state :  Freyvogle  v.  Hughes,  56  Fa.  St.  228 ;  Rea  v, 
Cassel,  18  Phila.  159.     A  separate  use  also  can  only  be  created  for  a  woman 
who  is  married  or  in  immediate  contemplation  of  marriage :  McBride  v.  Smith, 
64  Pa.  St  245,  250.     See  Odgen's  Appeal,  70  Id.  501.     '*  Immediate  con- 
templation of  marriage,"  in  such  cases,  refers  to  a  marriage  presently  in  view, 
with  a  particalar  person:  Wells  v.  McCall,  64  Pa.  St.  214;  Snyder's  App., 
K  Id.  604;  Re  Stirling,  11  Phila.  150.     It  has  also  been  held  that  the  sep- 
>nite  use  and  clause  against  anticipation  are  valid  only  where  there  is  an  ex- 
"^&g  coverture,  and  ineffectual  as  to  a  subsequent  one,  in  Lindsay  v.  Harrison, 
I  %.  (Aik.)  811 ;  Miller  v,  Bingham,  1  Ired.  £q.  428.     See  Dick  v.  Pitch- 
^^  I  De?.  &  Batt  £q.  4S0 ;  Apple  v.  Allen,  2  Jones  Eq.  120 ;  though  see 

^%«  V.  Wilkuis,  Id.  842. 
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r^AfC]  *wliich  thus  invalidates  the  primary  object  of  a  deed^  but 
gives  effect  to  a  collateral  one^  was  doubted  by  Lord  Eldon, 
but  he  felt  himself  bound  by  the  decisions  at  law.  If  after  a  pro- 
vision has  been  made  for  an  immediate  separation^  the  parties  come 
together  again^  its  operation  is  at  an  end  with  respect  to  any  future, 
as  well  as  the  past,  separation.^ 

^  Lord  St.  John  t;.  Lady  St.  John,  11  Yes.  587;  Westmeath  v.  Salisbary, 
5  Bligh  889;  Cartwright  v.  Cartwright,  17  Jur.  684;  Frampton  v.  Framp- 
ton,  4  Beay.  287 ;  Jodrell  v.  Jodrell,  9  Id.  45 ;  Webster  v.  Webster,  22  L.  J. 
Ch.  887. 

A  contract  between  husband  and  wife  for  immediate  separation  and  for  a 
separate  allowance  to  the  wife,  made  through  the  intervention  of  a  trustee,  is 
Tfdid :  Carson  v.  Murray,  8  Paige  Ch.  488 :  Champlin  v.  Champlin,  1  Hoff. 
Ch.  55 ;  Button  v.  Duey,  8  Pa.  St.  100 ;  Dillinger's  Appeal,  85  Id.  857;  Simp- 
son 9.  Simpson,  4  Dana  140 ;  Rogers  v.  Rogers,  4  Paige  518 ;  Carter  v.  Carter,  14 
Sm.  &  M.  59 ;  Barron  v,  Barron,  24  Yt.  875 ;  McKennan  v.  Philips,  6  Whart. 
571 ;  Reed  v.  Beazley,  1  Blackf.  97;  Hitner's  Appeal,  54  Pa.  St.  110;  see 
Harshberger  v,  Alger,  81  Gratt.  (Ya  )  52 ;  cf.  Cross  v.  Cross,  58  N.  H.  873. 
A  release  of  alimony  is  a  sufficient  consideration  for  a  deed  of  separation :  Brat- 
ton  V.  Mussey,  15  S.  C.  277.  The  contract  must  be  fair:  Daniels  v,  Daniels, 
9  Col.  188 ;  and  must  be  entered  into  when  the  husband  and  wife  are  living 
separate,  or  must  be  followed  by  a  separation  in  pursuance  of  the  agreement : 
Allen  V.  Affleck,  64  How.  Pr.  (N.  Y.)  380 ;  Dupre  v.  Rein,  7  Abb.  N.  Caa. 
(N.  Y.)  256.  Upon  the  yalidity  of  agreements  for  separation,  see  Winn  v. 
Sanford,  148  Mass.  89 ;  s.  c.  1  Law  Rep.  An.  512,  and  note,  in  which  the 
cases  are  collected ;  also  28  Am.  L.  Reg.  (N.  S.)  471,  note. 

Generally  the  provisions  of  a  separation  deed  are  annulled  by  reconciliation 
and  recohabitation :  Nicol  v,  Nicol,  81  Ch.  D.  524 ;  yet  where  the  husband  cov- 
enanted to  pay  an  annuity  to  the  wife  for  her  life,  and  subsequenUy  promised 
her  that  if  she  would  come  and  live  with  him  again,  the  annuity  should  be 
continued,  it  was  held  that  the  annuity  was  not  forfeited  by  recohabitation : 
Webster  v.  Webster,  22  L.  J.  Ch.  887  ;  27  Id.  115 ;  and  where  a  reservation 
of  a  right  to  visit  each  other  in  case  of  sickness  was  made  in  the  deed,  but  never 
acted  on,  this  reservation  was  held  not  to  invalidate  the  agreement :  Carson 
V.  Murray,  8  Paige  Ch.  488 ;  but  see  Rogers  v.  Rogers,  4  Id.  516 ;  Wallings- 
ford  V.  Wallingsford,  6  Har.  &  J.  485;  McKennan  v.  Phillips,  6  Whar.  571 ; 
McCrocklin  v.  McCrocklin,  2  B.  Monr.  870.  Where  by  a  deed  of  separation 
the  husband  covenanted  to  pay  £500  a  year  to  the  wife,  it  was  held  that  the 
covenant  was  not  avoided  by  the  subsequent  adultery  of  the  wife :  Fearon  v. 
Earl  of  Aylesford,  14  Q.  B.  D.  792.  Nor  was  the  agreement  affected  where 
the  wife  procured  a  divorce  for  the  adultery  of  the  husband :  Carpenter  v. 
Osbom,  102  N.  Y.  552.  In  Eremelbuig  v.  Eremelburg,  52  Md.  558,  a  hus- 
band knowing  of  his  wife's  adultery,  entered  into  an  agreement  of  separation 
by  which  he  covenanted  to  pay  her  a  certain  sum  annually  during  his  life.  Ue 
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The  language  which  will  create  a  separate  trust,  as  well  as  that 
which  will  impose  a  fetter  on  anticipation,  has  been  the  subject  of 
nice  distinctions.  It  is  not  sufficient  that  there  be  a  gift  for  the 
wife's  benefit,  or  a  direction  to  pay  the  money  into  her  own  hands, 
for  there  is  nothing  in  this  inconsistent  with  the  marital  right. 
But  there  must  be  a  direction  that  it  shall  be  for  her  sole,  separate, 
or  independent  use,  or  in  other  equivalent  terms  showing  a  mani- 
intent  to  exclude  the  husband.^    In  like  manner,  in  order  to 


nbaeqiientlj  obtained  a  divorce  for  the  aforesaid  adultery,  and  it  was  held  that 
the  coTcnaot  for  support  was  not  thereby  affected. 

Id  England  it  is  now  settled  that  agreements  for  separation  will  be  specifically 
enforced  so  far  as  they  relate  to  an  arrangement  of  the  property  agreed  upon : 
^'ilBon  V.  Wilson,  1  H.  L.  Cas.  588;  8.  c.  5  Id.  40;  Gibbs  v,  Hard- 
iof^i  L.  R.  5  Ch.  886;  Hart  v.  Hart,  18  Ch.  D.  670.  And  covenants  to  live 
separate  wiU  be  enforced  by  injunction :  Sanders  v,  Rodway,  16  Jur.  1005 ; 
Besant  v.  Wood,  L.  R.  12  Ch.  D.  605.  A  separation  deed  containing  a  cov- 
esant  not  to  sue  for  restitution  of  conjugal  rights  is  a  bar  to  such  a  suit :  Clark 
p.  Clark,  10  P.  D.  188.  In  Yansittart  v.  Yansittart,  27  L.  J.  Ch.  295,  a 
decree  for  performance  of  an  agreement  was  refused  where  some  of  the  coven- 
ants were  against  public  policy ;  but  in  Hamilton  r.  Hector,  L.  R.  18  £q.  511, 
this  was  qualified  and  performance  in  part  enforced. 

In  the  United  States  it  seems  that  equity  will  not  generally  decree  specific 
performance  of  such  agreements,  though  when  executed  it  will  enforce  the  col- 
Uteral  engagements  of  the  trustees :  Hill  on  Trustees  426,  note ;  but  the  doc- 
trine of  Wilson  V.  Wilson  has  been  adopted  in  some  of  the  States :  see  Hit- 
ner's  Appeal,  64  Pa.  St.  110;  Thomas  v.  Brown,  10  Ohio  250;  Dutton  v. 
Datton,  80  Ind.  455;  Fox  v.  Davis,  118  Mass.  255. 

>  Taylor  v.  Lake,  2  R.  &  M.  188 ;  Massey  v.  Parker,  2  M.  &  E.  174  ; 
Blacklow  V.  Laws,  2  Hare  49. 

It  is  difficult  to  state  a  precise  rule  upon  this  subject,*  on  account  of  the  lack 
of  harmony  in  the  decisions.  There  must  be  an  intention,  however,  to  confer 
a  separate  interest  in  the  wife,  and  where  the  intention  does  not  exist,  words 
which  would  otherwise  create  a  separate  use  will  not  have  that  efiect :  Lewis 
r.  Matthews,  L.  R.  2  £q.  177;  Lippincott  v,  Mitchell,  94  U.  S.  767.  The 
intention  also  must  be  properly  manifested,  either  by  expressions  showing  a 
purpose  to  exclude  the  husband  or  to  confer  upon  the  wife  a  dominion  over  the 
property  inconsistent  with  her  position  as  a  feme  covert :  Woodrum  v.  Kirk- 
patrick,  2  Swan.  218;  Martin  v.  Bell,  9  Rich.  Eq.  42;  Toung  v.  Young,  8 

Jooes  £q.  216  ;  Ballard  v,  Taylor,  4  Dessaus.  550 ;  Evans  v.  Knorr,  4  Rawle 

66;  Perry  v.  Boileau,  10  S.  &  R.  208 ;  Rudisell  v.  Watson,  2  Dev.  Eq.  430; 

Bnndt  v.  Mickle,  28  Md.  875 ;  Gardenhire  v.  Hinds,  1  Head  402 ;  Ellis  v. 

^'oods,  9  Rich.  Eq.  19 ;  Nix  r.  Bradley,  6  Id.  48 ;  Yail  v.  Yail,  49  Conn.  52 ; 

Beuustonv.  AlnlmniA^  etc.,  Ins.  Co.,  78  Ala.  465 ;  Duke  v.  Duke,  81  Ky.  808 ; 
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create  a  fetter  on  anticipation,  there  must  be  positive  words,  or  a 
manifest  intention  to  restrain  that  power  of  disposal,  which  is 
prima  facie  incidental  to  ownership.^ 

In  the  absence  of  any  fetter  on  anticipation,  the  wife  has  the 
same  power  over  her  separate  property  as  if  she  were  unmarried. 
Her  disability  to  bind  herself  or  her  general  property  is  left 
untouched ;  but  she  may  pledge  or  bind  her  separate  property,  and 
the  court  may  proceed  in  rem  against  it,  though  not  in  personam 
against  herself.  In  order  that  the  separate  property  may  be  thus 
bound,  it  is  not  necessary  that  she  should  execute  an  instrument 
expressly  referring  to  it,  or  purporting  to  exercise  a  power  over  it. 
It  is  sufficient  that  she  professes  to  act  as  K/eme  sole.  For  the 
Court  of  Chancery,  in  giving  her  the  capacity  to  hold  separate 
r*46l  V^^V^^Yf  gives  also  the  capacity  incident  *to  property  in 
general,  of  incurring  debts  to  be  paid  out  of  it ;  and  en- 
forces payment  of  such  debts  when  contracted,  not  as  personal 

Warden  v.  Lyons,  118  Pa.  St.  896  ;  Pond  v.  Skeen,  2  Lea  (Tenn.)  126  ;  Mar- 
dock  V,  Mem.  and  O.  Ry.  Co.,  7  Baxter  (Tenn.)  557. 

The  Tarious  expressions  which  will  exclude  the  husband  are  collected  in 
Perry  on  Trusts,  §  648 ;  and  see  the  following  cases :  Massey  v.  Bowen,  L.  R. 
4  H.  L.  Cas.  288 ;  Gilbert  v.  Lewis,  1  De  G.,  J.  &  Sm.  88 ;  Negus  v.  Jones, 
1  C.  &  E.  52 ;  Sprague  v.  Shields,  61  Ala.  428 ;  Miller  v.  Yoss,  62  Id.  122 ; 
Turner  v.  Kelly,  70  Id.  85  ;  Perdue  v.  Montg.  Bldg.,  etc.,  Ass'n,  79  Id.  478 ; 
Magill  V.  Mercantile  Trust  Co.,  81  Ky.  129 ;  Cardwell  v.  Perry,  82  Id.  129 ; 
Dunbar  v.  Mize,  74  Ga.  180 ;  Morrison  v.  Clark,  55  Tex.  437. 

The  intervention  of  a  trustee  is  not  necessary,  the  husband  being  considered 
the  trustee  for  his  wife  where  no  one  is  expressly  named  :  Bennett  t;.  Davis,  2 
P.  Wms.  816 ;  Perry  on  Trusts,  §  647. 

The  wife's  wedding  presents  belong  to  her  separate  estate :  Re  Jamieson,  60 
L.  T.  Rep.  159. 

^  Brown  v.  Bamford,  11  Sim.  127 ;  Medley  v.  Horton,  14  Id.  222:  Baggett 
V.  Meux,  1  Coll.  138;  1  Ph.  627;  Cooke  v.  Husbands,  11  Md.  504;  Rose's 
Trust,  1  Sim.  N.  S.  196;  see  also  Field  v.  Evans,  15  Sim.  375;  Baker  v. 
Bradley,  7  De  G.  M.  &  G.  597  ;  In  re  Hutchings,  59  L.  T.  Rep.  490;  Freeman 
V.  Flood,  16  Ga.  528.  In  England  the  Conveyancing  Act  of  1881  (44  &  45 
Vict.  c.  41,  s.  89),  provides  that  *' notwithstanding  that  a  married  woman  is 
restrained  from  anticipation,  the  court  may,  if  it  thinks  fit,  where  it  appears  to 
the  court  to  be  for  her  benefit,  by  judgment  or  order,  with  her  consent,  bind 
her  interest  in  any  property."  This  power  is  discretionary  and  is  to  be  exer- 
cised with  great  caution :  In  re  Little,  40  Ch.  D.  418 ;  Hodges  9.  Hodges,  20 
Id.  749 ;  Latham  v.  Latham,  W.  N.  (1889)  171. 
120 


OBDINABT  AND  CHABTTABLE  TBT78TS.  46 

liabilities,  but  by  laying  hold  of  the  separate  property,  as  the  only 
means  by  which  they  can  be  satisfied.^ 

^  Murray  o.  Barlea,  4  Sim.  82 ;  8  M.  &  E.  209 ;  Aylett  v.  Ashton,  1  M.  & 
C.  105;  TuUett  v.  Armstrong,  4  Beav.  819;  Owens  v.  Dickinson,  C.  &  P. 
48;  Lord  v.  Wightwick,  2  Ph.  110;  Wilton  v.  Hill,  25  L.  J.  Ch.  157; 
Vaughan  o.  Yanderstegen,  2  Drew.  868.  The  English  rede  is  that,  in  the 
absence  of  any  restraint  on  alienation,  afeme  covert  has  the  same  power  of 
disposition  oyer  personal  property,  settled  to  her  separate  use,  tA  a  feme  sole; 
and  it  haa  been  declared  that  she  also  has  a  similar  capacity  as  to  her  real 
estate:  Taylor  v.  Meads,  84  L.  J.  Oh.  208;  11  Jur.  N.  S.  166;  Pride  v. 
Babb,  L.  R.  7  Oh.  64 ;  Oooper  v.  McDonald,  L.  R.  7  Oh.  D.  298.  Her 
power  of  disposing  of  her  realty  had  formerly  been  limited  to  the  rents  and 
profits ;  bat  in  Taylor  v.  Meads  it  was  said  that  she  could  convey  the  corpus 
by  a  will  or  by  a  deed  not  acknowledged  according  to  the  formalities  of  the 
statute.     See  Hill  on  Trustees  421,  note. 

In  some  of  the  United  States  the  English  doctrine  as  to  personalty  and  the 

income  of  realty  is  followed :   Leaycraft  v.  Hedden,  8  Green  Oh.  551 ;  Imlay 

V.  Huntingdon,  20  Oonn.  175;  Ooleman  v,  Wooley,  10  B.  Monr.  820;  Yizoii- 

neau  v,  Pegram,  2  Leigh  188;  Newlin  v.  Freeman,  4  L:ed.  Eq.  812;  Fears 

r.  Brooks,  12  Ga.  200 ;  Ooats  v.  Robinson,  10  Miss.  757  ;  Oooke  v.  Husbands, 

11  Md.  504;  Hall  v.  Dotson,  55  Tex.  520;  Finch  v.  Marks,  76  Ya.  207; 

Tmmer  v.  Kelly,  70  Ala.  85;  Eliott  v.  Gower,  12  R.  L  79.     In  others  the 

feme  has  only  such  power  of  disposition  as  is  given  by  the  instrument  creating 

the  trust :  Lancaster  v.  Dolan,  1  Rawle  281 ;  Wells  v,  McOall,  64  Pa.  St.  207 ; 

Reid  p.  Lamar,  1  Strobh.  Eq.  27  ;  Porcher  v.  Reid,  12  Rich.  Eq.  849 ;  Doty  v. 

Mitchell,  9  S.  &  M.  485 ;  Marshall  v.  Stephens,  8  Humph.  159.    In  New  York 

the  Court  of  Appeals,  in  Jacques  v.  The  Methodist  Church,  17  Johns.  548, 

orerruling  a  decision  of  Chancellor  Kent,  adopted  the  English  rule ;  but  now^ 

under  the  revised  statutes  where  lands  are  given  to  trustees  upon  an  express 

trust  for  the  benefit  of  a  married  woman,  her  interest  is  inalienable,  and  she 

cannot  charge  or  affect  it  in  any  manner :    Noyes  v.  Blakeman,  8  Sandf.  588  ; 

6  K.  Y.  567:  Le^ett  o.  Perkins,  2  Id.  297;  Hill  on  Trustees  664,  note. 

In  Pennsylvania  it  was  at  one  time  held  that  the  ''Married  Woman's  Act'* 

hsd  alter^  the  rule :   Haines  v.  Ellis,  24  Pa.  St.  258  ;  but  a  later  and  better 

considered  decision  established  the  contrary :   Wright  v.  Brown,  44  Id.  224 ; 

Twining's  App.  97  Id.  86. 

The  cases  upon  this  subject  in  the  various  states  are  collected  and  arranged 
in  Pom.  £q.  Jur.  §  1105,  and  notes. 

In  England  it  was  formerly  held  that  the  contract  of  a  married  woman  could 

only  he  enforced  against  property  which  formed  part  of  her  separate  estate  at 

^  ^e  of  the  contract:    King  v.  Lucas,  28  Ch.  D.  712  ;  Deakin  v.  Lakin, 

SOCh.  D.  169 ;  Leak  v.  Driffield,  24  Q.  B.  D.  98.     The  law  was  altered  by 

^  "Married  Women's  Property  Act,"  1882, 45  &  46  Yict.  c.  76,  s.  1,  ss.  4 : 

'^or  V.  Doncaster,  89  Ch.  D.  48 2,     As  to  contracts  of  married  women 
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The  pm-moMy  trast  is  so  fiu*  similar  to  that  for  separate  use 
that  in  both  cases  the  property  subject  to  the  trust  is  placed  at  the 

binding  their  separate  estate,  see  Chitty  on  Contracts  (12th  Eng.  Ed.  1890), 
222  Beq. 

The  decisions  in  the  United  States,  as  to  the  liabilitj'  of  the  separate  estate 
to  the  debts  and  charges  of  Kfeme  covert^  are  not  uniform :  see  notes  to  Hulme 
V.  Tenant,  1  Lead.  Cas.  Eq.  481.  See  also  Pom.  £q.  Jur.  §  1126,  and  notes 
in  which  the  cases  in  the  different  states  are  collected ;  in  addition  to  which 
see  also  the  following  cases : — 

Alabama,  M&y  charge  her  equitable  separate  estate  as  though  ttd  juris  .- 
McKenna  v.  Rowlett,  68  Ala.  186.  As  to  power  under  statutes,  see  Lea  r. 
Winston,  Id.  402 ;  Gajle  v.  Marshall,  70  Id.  522 ;  Jordan  v.  Smith,  88  Id. 
299 ;  see  Act  28  Feby.  1887.  Arkansas.  The  contract  must  be  for  the  benefit 
of  herself  or  her  separate  estate :  Stowell  v.  Grider,  48  Ark.  220.  District 
of  Columbia,  There  must  be  proof  that  she  contracted  the  debt  on  her  own 
behalf,  or  intended  to  bind  her  separate  estate,  or  that  the  contraist  related  to 
her  separate  estate :  Harmon  v,  Grarland,  1  Macke7  (^*  ^-)  ^  i  Do^ge  v. 
Knowles,  114  U.  S.  480.  Florida.  The  contract  must  be  for  the  benefit  of 
her  separate  estate :  Blumer  v.  Pollak,  18  Fla,  707 ;  Mattair  v.  Card,  Id. 
761 ;  Thrasher  v.  Doig,  Id.  809  ;  Stale7  v.  Hamilton,  19  Id.  275.  Georgia, 
The  debt  must  be  contracted  for  the  benefit  of  the  estate :  Paine  v.  Nor.  Pac. 
Ry.,  14  Fed.  Rep.  406.  Indiana.  May  contract  concerning  her  separate 
estate  when  her  husband  is  insane :  Skin  v.  Bosart,  72  Ind.  105.  A  mortgage 
executed  upon  separate  estate  to  secure  husband's  debt  is  Toid :  Brown  p. 
Will,  108  Ind.  71.  Kentucky.  May  bind  her  separate  estate  for  any  debt 
which  she  may  create  for  her  own  use  and  benefit,  and  where  she  contracts  in 
writing  a  debt  for  which  she  might  bind  her  separate  estate  the  presumption  is 
that  the  writing  was  intended  to  bind  her  estate :  Singer  Mfg.  Co.  v.  Hamed, 
79  Ky.  279 ;  Hounshell  v.  Clay  Ins.  Co.,  81  Id.  804 ;  Baird  v.  Bmning,  84  Id. 
645.  Maryland.  If  the  debt  was  contracted  with  direct  reference  to  the 
estate  the  latter  will  be  bound:  Girault  v.  Adams,  61  Md.  1.  Michigan, 
The  contract  must  concern  her  separate  estate:  Johnson  v.  Sutherland,  89 
Mich.  579.  Mississippi.  Can  bind  her  separate  estate  for  contracts  which  the 
statutes  permit  her  to  make:  Wright  v.  Walton,  56  Miss.  1.  Missouri.  A 
married  woman  must  be  regarded  as  charging  her  separate  estate  in  the  act  of 
contracting  an  obligation  unless  a  contrary  intention  is  evidenced  by  her  con- 
temporaneous writing:  Davis  v.  Smith,  75  Mo.  219;  Boatmen's  Savings 
Bank  v,  Collins,  Id.  280 ;  Seifert  v.  Jones,  84  Id.  591 ;  Hooton  v.  Ransom,  6 
Mo.  App.  19.  Nebraska.  The  contract  must  be  in  reference  to  and  upon  the 
faith  and  credit  of  her  separate  estate :  Savings  Bank  v.  Scott,  10  Neb.  88 ; 
Bamum  v,  Toung,  Id.  309.  New  York.  The  intention  to  charge  the  estate 
must  be  declared  in  the  contract,  or  the  consideration  must  be  obtained  for  the 
direct  benefit  of  the  estate  itself:  Tale  v.  Dederer,  22  N.  Y.  450.  Under  the 
existing  statutes  a  married  woman  may  contract  as  though  sui  Juris:  Cashman 
V,  Henry,  75  N.  Y.  108 ;  Linderman  v.  Farquharson,  101  Id.  484 ;  Koel  v* 
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wife's  sole  disposal^  independent  of  her  husband's  oontroL  But  in 
one  respect  the  two  trusts  are  essentially  different :  the  one  places 
the  property  gt  her  absolute  disposal  for  any  purpose  which  she 
may  select ;  the  other  secures  to  her  an  income  during  the  cover- 
ture to  be  specifically  expended  in  her  dress  and  personal  expenses, 
lest  the  husband  should  refuse  her  an  adequate  allowance.  It  is  a 
fund,  therefore,  which  she  is  not  entitled  to  accumulate,  but  may  be 
made  to  spend  during  the  coverture  by  the  intercession  and  advice, 

Kinnej,  106  Id.  74;  see  Laws  of  1884,  Ch.  881.    Where  the  property  is 
held  by  trustees  for  her  benefit  she  has  do  power  over  it :  supra.    North  Caro- 
lina, May  bind  herself  by  contract  for  the  benefit  of  herself  or  her  estate, 
bat  must  expressly  charge  the  estate :  Arrington  v.  BeU,  94  N.  C.  247.     Ohio, 
Separate  estate  is  chargeable  with  obligations  incurred  for  its  benefit  or  upon 
its  credit :   Patrick  v.  Littell,  86  Oh.  St.  79.     Where  a  married  woman  exe- 
cutes a  note  the  presumption  is  that  she  intends  to  bind  her  separate  estate : 
Williams  v,  Urmston,  85  Id.  296 ;  Hershizer  v,  Florence,  39  Id.  516.     Oregon. 
Obligations  incurred  on  credit  of  separate  estate :  Orange  Nat.  Bank  v.  Traber, 
7  Sawyer,  C.  Ct.  210.    Pennsylvania.  Estate  liable  for  necessary  repairs :  Botts 
r.  Knabb,  116  Pa.  St.  28;  McMuUin's  App.  107  Id.   90.     But  a  married 
woman  is  not  liable  for  money  borrowed,  although  the'money  was  applied  to 
tlie  improvement  of  her  estate:    Sellers  v.  Heinbaugh,  117  Id.  218.     Where 
ahe  purchases  real  estate  she  may  bind  it  for  the  purchase-money :   Shnyder 
r.  Koble,  94  Id.  286 ;  Chase  v.  Hubbard,  99  Id.  226.     May  buy  on  credit 
vbere  separate  property  was  foundation  of  credit :    Sixbee  v.  Bowen,  91  Id. 
H9;  ef.  Act  2  June,  1887  (P.  L.  888).     Rhode  Island.  If  she  declares  her 
intention  to  charge  her  estate,  or  the  contract  is  for  the  benefit  of  herself  or 
W  estate  so  that  her  intention  may  be  inferred,  the  estate  will  be  charged : 
I^iott  V.  Gower,  12  R.  I.  79.     South  Carolina.  The  contract  must  be  for  the 
benefit  of  the  separate  estate :   Tribble  v.  Poore,  80  S.  C.  97.     7'ennessee. 
The  debt  must  be  expressly  charged  on  her  estate,  though  it  need  not  be  for 
its  benefit:   Menees  v.  Johnson,  12  Lea  561 ;  Warren  v.  Freeman,  85  Tenn. 
518;  Jordan  v.  Keeble,  Id.  412;  Eckerly  v.  McGhee,  Id.  661.     Texas.  May 
bind  her  separate  estate  by  her  contracts  when  separated  from  her  husband  : 
^▼is  V,  Saladee,  67  Tex.  826.     Vermont.  Debts  contracted  in  the  manage- 
i&ent  of  her  estate  and  for  its  benefit,  or  for  her  own  benefit  on  credit  of  estate, 
^11  be  enforced  against  estate:    Dale  v.  Robinson,  51  Yt.  20;  Sargcant  v. 
French,  54  Id.  884.     Virginia.  The  contract  must  be  entered  into  with  ref- 
^nce  to  and  upon  the  credit  of  her  separate  estate ;  the  intention  to  charge 
tbe  estate  must  appear :  Harshberger  v.  Alger,  81  Gratt.  52;  Frank  v.  Lilien- 
^^  38  Id.  877 ;   Geiger  v.  Blackley,  10  Southeast.  Hep.  48.     Wisconsin. 
Usy  contract  on  credit  of  separate  estate :   Krouskop  v.  Shontz,  51  Wis.  204. 
^  also  as  to  capacity  of  married  women  to  contract  in  reference  to  their 
■^pirate  statutory  legal  estates  under  American  statutes,  '*  The  Law  of  Con- 
<ncti  of  Married  Women"  by  G.  £.  Harris  (1887). 
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and  at  the  instance  of  her  husband ;  it  seems  probable  that,  should 
she  refuse  to  spend  it,  the  husband  would  be  entitled  to  withhold 
it  from  her ;  and  it  has  been  decided  that,  if  it  be  not  in  &ct  paid 
to  her,  no  daim  for  aneaiB  beyond  a  year  can  be  made  by  herself, 
and  no  claim,  even  for  that  period,  by  her  personal  representatives.^ 

It  has  been  contended  that  alimony  is  in  the  nature  of  separate 
estate,  so  that  the  wife  may  bind  herself  by  contracts  respecting  it, 
and  that  a  bill  may  be  sustained  by  her  executors  for  an  account 
This,  however,  is  not  the  case.  Alimony  is  not  separate  estate,  but 
a  mere  provision  for  maintenance  from  day  to  day,  decreed  by  a 
competent  court  to  a  wife  l^ally  separated  from  her  husband,  and 
is  subject  in  respect  to  its  amount,  continuance,  and  mode  of  pay- 
^3,5 . --.  ment,  to  the  discretion  of  the  ^Ecdesiastical  Court.*  The 
wife  has  in  fact  no  property  therein;  and  the  Court  of 
Chancery  can  give  no  relief  respecting  it,  except  by  granting  a  writ 
of  ne  exeat  regno,  where  the  husband  is  about  to  leave  the  kingdom, 
on  the  special  ground  that  the  Ecclesiastical  Court  cannot  compel 
him  to  find  bail.' 

The  wife's  equity^  for  a  settlement  attaches  on  her  equitable  chat- 
tels real,  and  on  such  of  her  equitable  choses  in  action  as  are  capa- 
ble of  being  immediately  reduced  into  possession,  and  it  authorizes 
a  restraint  of  the  husband's  right  until  he  shall  have  made  an  ade- 
quate settlement.* 

The  rule  at  law  with  respect  to  chattels  real  and  choses  in  action, 
of  which  tiie  wi&  has  the  l^al  ownership,  is  that  in  both  cases,  if 

>  Howard  v.  Digby,  8  Bligh  224,  245,  267,  268 ;  Beresford  v.  Archbishop 
of  Armagh,  18  Sim.  648. 

'  Kurtz  0.  Kurtz,  88  Ark.  119.  For  these  reasons  no  action  can  be  main- 
tained in  another  state  upon  a  decree  of  alimony :  Barber  v.  Barber,  1  Chand. 
(Wis.)  280.  Though  arrears  before  a  decree  of  divorce  a  vineuli$  in  another 
state  ma/  be  recovered  in  the  latter :  Harrison  v,  Harrison,  20  Ala.  629. 

*  Yandergucht  v.  De  Bbiqniere,  8  Sim.  815;  5  M.  &  C.  229. 

^  It  is  now  the  rule  in  England  that  the  wife's  equity  to  a  settlement  will  be 
sustained  as  well  against  real  as  personal  estate :  Sturgb  v.  Champneys,  5  MyL 
&  Cr.  97;  though  this  doctrine  has  been  followed  reluctantly:  Hanson  v. 
Keating,  4  Hare  1 ;  and  will  not  (it  is  said)  be  extended :  Gleaves  v.  Paine, 
1  De  G.,  J.  &  Sm.  87.  See,  however,  Newenham  v.  Pemberton,  11  Jur. 
1071 ;  1  De  O.  &  Sm.  644  ;  Fowke  v.  Draycott,  29  Ch.  D.  996.  In  Vii^nia 
this  doctrine  has  been  approved :  Poindexter  v.  Jeffries,  15  Gratt.  868  ;  and 
see  Rees  v.  Waters,  9  Watts  90 ;  Hill  on  Trustees  405,  note ;  Corley  o.  Corley, 
a  Baxter  (Tenn.)  7. 
124 


OKDINAKY  AND  CHARITABLE  TBTJSTB.  47 

the  wife  survive  her  husband  and  no  act  be  done  bj  him  to  bar  her 

right,  she  is  entitled  by  Burvivorship  on  his  decease.  But  the  nature 

of  the  husband's  title^  and  the  means  by  which  he  may  bar  his 

mS^s  right;  differ  materially  in  the  two  cases.    With  respect  to 

tenns  of  years  and  other  chattels  real^  the  right  of  the  husband  is 

a  light  to  the  profits  during  coverture,  with  an  absolute  right  of 

disposal  by  act  inter  vivos ;  and  if  he  survive  his  wife,  they  are 

absolutely  his.     With  respect  to  choses  in  action,  his  right  is  more 

limited;   for  the  mere  right  of  action  is  not  transferable,  but 

remains  in  the  wife,  notwithstanding  her  coverture,  to  be  exercised 

by  her  and  her  husband  jointly.     If  it  is  so  exercised  by  them, 

and  the  chose  in  action  is  reduced  into  possession,  it  becomes,  like 

her  other  personalty  in  possession,  the  husband's  property;  but 

until  that  time  it  remains  in  the  wife.     If  she  survives,  she  takes 

it  absolutely,  and  if  the  husband  survives,  he  takes  it  as  her 

administrator,  and  not  in  his  own  right.^ 

In  order,  therefore,  to  exclude  the  wife's  right  of  survivorship, 
the  husband  must  assign  her  chattel  real,  and  must  reduce  into 
possesion  her  chose  in  action.     And  if  '''he  can  effectuate   r«4o-| 
this  by  course  of  law,  there  is  no  equity  to  restrain  him.    It 
might  therefore  be  expected  that  where  the  wife's  interest  is  equi- 
table, instead  of  legal,  the  analogy  of  law  would  be  pursued  in 
equity,  so  that  the  husband's  assignee  of  the  chattel  real  would  be 
entitled  wholly  to  exclude  tlie  wife,  and  the  husband  himself 
might  proceed  of  right  in  equity  to  reduce  into  possession  the 
<io6e  in  action.    The  practice  of  the  court,  however,  is  otherwise. 
The  trustee  or  holder  of  the  property  may  transfer  it  without  suit 
to  the  hosband,  and  will  not  be  responsible  for  so  doing.    But  if 
he  reftises  to  do  so,  or  a  bill  be  filed  on  the  wife's  behalf  to  prevent 
him,  80  that  the  property  is  brought  within  the  control  of  the  court, 
and  the  assistance  of  the  court  is  required  to  give  any  benefit  in  it 
to  the  husband  or  his  assignee,  it  is  an  established  equity,  founded 
on  long  practice,  that  the  husband  shall  not  have  it,  if  it  exceeds 
^200,*  unless  he  makes  or  has  already  made  an  adequate  provision 

*  t  Stepli.  Blackfl.  300  ;  Hill  on  Trastees  415,  note.  See  also  Sterling  v. 
Sinu,  7S  6a.  51 ;  Brown  v.  Bokee,'  58  Md.  155. 

'  It  is  not  material  now,  in  England,  that  the  property  should  exceed  £200 : 
^tien'  Trost,  14  BeaT.  220 ;  Kincaid's  Trusts,  1  Drew.  826,  where  it  was  said 
tbat  the  rale  applied  to  taking  the  wife's  assent  to  parting  with  her  interest. 
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for  his  wife  and  ohildren.  This  is  termed  the  wife's  equity  for  a 
settlement.  It  is  unaffected  by  any  act  or  assignment  of  the  hus- 
band ;  and  the  only  mode  by  whidi  it  can  be  barred  is  by  the 
wife's  personal  waiver  in  court  on  examination  apart  fix>m  her 
husband.^  If  the  chose  in  action  be  one  which  the  husband  can- 
not reduce  into  present  possession,  as  if  it  be  to  take  effect  after  the 
coverture,  or  on  the  determination  of  an  existing  life  estate,  the 
wife  is  entitled  to  the  whole,  notwithstanding  her  marriage,  and  . 
there  is  no  interest  in  the  husband  on  which  the  equity  can  attach.*  ' 

The  equity,  though  called  that  of  the  wife,  is  effectuated  by  a 
settlement  on  her  children  also,  as  being,  if  the  property  is  settled 
at  all,  the  most  proper  mode  of  doing  it ;  and  the  ¥nfe  cannot  sepa- 
rate their  interest  from  her  own,  or  claim  a  settlement  on  herself 
to  their  exclusion.    Their  right,  however,  though  inseparable  from 

I  Elibank  v.  Montolieo,  5  Ves.  787 ;  Marray  v.  Elibank,  10  Id.  S4 ;  18  Id. 
1 ;  Johnson  v,  Johnson,  1  J.  &  W.  452 ;  Sturgis  i^.  Champneys,  5  M.  &  C. 
97 ;  Hanson  v,  Keating,  4  Hare  1.  An  infant  mairied  woman  cannot  waive 
her  equity  to  a  settlement :  Shipway  o.  Ball,  16  Ch.  D.  876. 

'  The  doctrine  stated  in  the  text  is  sustained  by  the  American  authorities : 
Teyis's  Rep.  v.  Richardson's  Heirs,  7  Monroe  654 ;  Fabre  v.  Golden,  1  Paige 
166;  Smith  t;.  Kane,  2  Id.  808;  McElhatton  v.  Howell,  4  Haywood  19,  24; 
Kenny  v.  Udall,  8  Cowen  590 ;  8.  o.  Kenny  v,  Udall,  5  Johns.  Ch.  464 ; 
Elliott  V.  Waring,  5  Monroe  840;  Van  Duzer  r.  Van  Duxer,  6  Paige  866; 
Whitesides  v.  Darris,  7  Dana  107 ;  Andrews  &  Bro.  o.  Jones  et  al.,  10  Ala. 
400;  Rees  t7.  Walters,  9  Watts  90;  Rorer  v.  O'Brien,  10  Pa.  St.  212; 
James  v,  Gibbs,  1  Patt.  &  Heath  277 ;  Moore  v.  Mooney,  14  B.  Monr.  259 ; 
Bell  V.  Bell,  1  Kelly  687 ;  see  also  cases  in  notes  to  Murray  v.  Lord  Elibank, 
1  Lead.  Gas.  Eq.  629 ;  Duncombe  v,  Greenacre,  7  Jur.  N.  S.  1 75 ;  Hill  on 
Trustees  408,  note.  But  not  in  New  Hampshire  and  North  Garolina :  Par- 
sons V.  Parsons,  9  N.  H.  809 ;  Allen  v.  Allen,  6  Ired.  Eq.  298.  And  a  court 
of  equity  will  go  to  a  great  length  in  protecting  the  wife,  and  the  doctrine  has 
been  carried  so  far  that  the  court  say  that  the  husband  and  his  assignees  will 
be  restrained  in  obtaining  possession  of  his  property  by  process  of  law,  if  she 
has  no  other  means  of  supporting  herself  and  children,  unless  a  suitable  provi- 
sion is  allowed  her  out  of  it :  Van  Eppe  v.  Van  Deuaen,  4  Paige  68.  Where 
a  legacy  is  left  to  a  wife  whose  husbuid  is  indebted  to  the  testator,  the  wife  is 
entitled  to  her  equity  to  a  settlement  in  priority  to  the  executor's  right  to  re- 
tain against  the  husband :  In  re  Briant,  89  Gh.  D.  471.  The  equity  to  a  set- 
tlement can  only  be  waived  on  a  privy  examination  by  a  commissioner  appointed 
for  the  purpose.  A  transfer  acknowledged  before  an  ordinary  commissioner 
out  of  the  state  will  not  be  enough :  Coppidge  v.  Threadgill,  8  Sneed  577. 
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hers,  is  '^'merely  incidental,  and  does  not  constitute  an  inde-  rt^Ao-i 
pendent  equity ;  and  therefore,  if  she  die  without  having 
asserted  her  right,  or  if,  after  its  assertion  and  while  the  matter 
rests  in  proposal,  she  come  in  and  waive  it,  the  husband  after  her 
deaih  may  receive  the  property,  and  the  children  have  no  equity  to 
compel  a  settlement.^ 

The  provision  usually  made  is  one  commencing  from  the  hus- 
band's decease ;  for,  during  his  lifetime,  he  is  the  proper  person  to 
maintain  his  &mily.    And  accordingly,  if  the  wife's  interest  be  a 
mere  life  income,  the  equity  does  not  attach ;  for  the  payments  dur- 
ing the  coverture  are  properly  receivable  by  the  husband;  and 
those  to  accrue  afiierwards  are  reversionary,  and  not  reducible  into 
the  husband's  possession.'    If,  however,  the  husband  does  not  in 
&ct  maintain  his  wife,  or  if  he  has  deserted  her,  or  by  ill  usage  has 
driven  her  from  him ;  or  if  he  has  become  incapable  of  maintaining 
her,  as  by  his  bankruptcy  or  by  an  assignment  of  all  his  property 
in  trust  for  creditors,  an  immediate  provision  will  be  directed.     In 
this  case  it  is  immaterial  whether  the  wife's  interest  is  for  life  only, 
or  of  a  more  permanent  character  f  and  it  is  competent  for  the 
court  to  settle  such  a  proportion  on  her  as  the  circumstances  re- 
quire, or  even  to  settle  the  entire  income,  if  the  husband  has  already 
ra»ved  other  portions  of  her  fortune.^    If  the  desertion  be  on  the 
put  of  the  wife,  the  court  will  give  her  no  benefit  from  the  fund ; 
hat  it  has  been  held  that,  as  the  husband  does  not  in  fact  maintain 
^,  he  cannot  be  entitled  to  the  whole  property,  and  the  dividends 
^li^ore  should  be  paid  into  court^ 

*  Mnmy  V.  Elibank,  10  Yes.  84 ;  s.  c.  IS  Id.  1 ;  Lloyd  v.  Williams,  1  Mad. 
450;  Fenoer  v.  Taylor,  2  R.  &  M.  190 ;  Hodgens  v.  Hodgens,  11  Bli.  62, 103  ; 
4  n.  &  F.  828,  871 ;  Lloyd  u.  Mason,  5  Hare  149. 

'  Wright  V.  Morley,  11  Yes.  12,  18 ;  £lliott  v.  Cordell,  5  Mad.  149 ;  Stan- 
toD  V.  Hall,  2  B.  &  M.  175,  180  ;  StifTe  v.  Everitt,  1  M.  &  C.  87. 

'  Thii  18  orerraled  with  regard  to  a  purchaser  for  valne  of  a  life  interest  of 
^^  wife ;  and  no  equity  to  a  settlement  arises  in  such  cases  whether  the  husband 
mainttin her  ornot :  Tidd  o.  Lister,  8  De  6.,  M.  &  6.  857 ;  affirming  a.  c  10 
HtPel87, 

*  Boxall  V.  Boxall,  27  Ch.  D.  220;  Reid  v.  Reid,  88  Id.  220 ;  Callow  v. 
^w,  55  L.  T.  Rep.  154 ;  Beauprg's  Trusts,  21  L.  R.  Ir.  897. 

*  Ball  9.  Montgomery,  2  Yes.  Jun.  191 ;  Duncan  v,  Campbell,  12  Sim.  616 ; 
^oer  V.  Marshall,  14  Id.  575.  Though  see  as  to  adultery :  Greedy  v. 
l^Teoder,  18  BeaT.  62 ;  Carter  v.  Carter,  14  S.  &  M.  59. 
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3.  The  equitable  ownership  is  governed  by  the  same  laws  of 
devolution  and  transfer  as  the  l^al  one. 

r*'>m  *The  maxims  therefore  of  the  common  law  as  to  descent, 
possessio  frextrisy  customs  of  gavelkind  and  borough  English, 
and  the  like,  have  been  always  enforced  by  analogy  in  equity,  sub- 
ject, however,  to  an  exception  in  the  case  of  dower,  which  we  shall 
presently  notice.  A  trust  estate  may  be  entailed  or  otherwise 
settled  by  the  owner,  and  will  devolve  r^ularly  in  the  line  of 
entail ;  it  might,  until  the  late  statute,  be  again  disentailed  by  a 
fine  or  recovery,  and  may  now  be  disentailed  by  statute  deed,  in 
the  same  manner  as  a  legal  estate.  But  a  trust  of  realty  is  not 
liable  to  escheat ;  for  esdieat  is  merely  an  incident  of  tenure  arising 
out  of  the  feudal  system,  whereby  the  escheated  estate  on  the  death 
without  heirs  of  the  person  last  seised  escheats  to  the  lord  as  revert- 
ing to  the  original  grantor,  there  being  no  longer  a  tenant  to 
perform  the  services  incidental  to  the  tenure.  It  is,  therefore,  in- 
applicable to  estates  which  do  not  lie  in  tenure,  such  as  rents, 
commons,  etc.,  and  is  equally  inapplicable  to  an  equitable  estate.' 
If  the  line  of  descent  fiiils  by  the  death  of  the  cestui  que  tnust  with- 
out heirs,  the  trustee  will  have  the  enjoyment  as  the  legal  owner, 
for  there  is  no  one  who  can  sue  a  subpoena  against  him.'  If  the 
descent  fails  by  attainder,  there  appears  to  be  some  doubt  as  to  the 
position  of  the  trustee,  as  to  his  right  of  holding  against  the  felon 
if  pardoned,  or  against  his  heir  if  the  felon  be  executed.  The  for- 
feiture to  the  crown  by  attaint  of  treason  has  been  specially  ex- 
tended by  statute  to  trusts.'    And  where  a  trust  of  land  is  dedared 

1  The  statute  47  &  48  Vict.  c.  71,  8.  4,  extends  the  law  of  escheat  to  any 
estate  or  interest,  whether  legal  or  equitable  in  any  incorporeal  hereditament, 
and  to  any  equitable  estate  or  interest  in  any  corporeal  hereditament. 

'  It  may  well  be  doubted  whether  this  proposition  would  hold  under  the 
statutes  of  distribution  in  the  United  States  generally.  See  Matthews  v.  Ward, 
10  Gill  &  John.  448 ;  Darrah  v.  McNair,  1  Ashm.  286 ;  4  Kent's  Com.  425 ; 
West's  App.,  64  Pa.  St.  186 ;  Commonwealth  v.  Naile,  88  Id.  429 ;  Mc- 
Curdy's  App.,  124  Id.  99. 

On  the  subject  of  the  escheat  and  forfeiture  of  trust  estates  and  the  respective 
rights  of  the  crown  and  trustee  on  the  death  of  the  cestui  que  trust  without 
heirs  or  his  attainder,  see  Burgess  v.  Wheate,  1  Eden  Ch.  Cas.  177;  Sweet- 
ing p.  Sweeting,  88  L.  J.  Ch.  211 ;  Onslow  v,  Wallis,  1  Macn.  &  Gord.  506. 

'  88  Hen.  8,  c.  20,  s.  2 ;  1  Hale  P.  C.  248 ;  but  see  King  v,  Dacombe, 
Cro.  Jac,  512.  In  case  of  the  death  of  a  trustee  or  mortgagee  without  heirs  or 
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for  an  alien,  the  crown  is  entitled^  as  in  the  case  of  a  I^al  estate ; 
for  the  incapacity*  of  an  alien  is  not  an  incident  of  tenure,  r»ci-| 
but  a  result  of  public  policy,  which  disables  an  alien  from 
purchasing  except  for  the  king's  use.^  In  the  case  of  chattels, 
whether  real  or  personal,  the  doctrine  of  escheat  has  no  place,  but 
if  the  cestui  que  trust  die  intestate  and  without  leaving  next  of  kin, 
his  interest  vests  in  the  crown  as  bona  vacantia,  and  if  he  be  con- 
victed of  treason  or  felony,  it  has  always  been  deemed  forfeitable  to 
the  crown.* 

The  subjection  of  equitable  estates  to  the  legal  rules  of  devolu- 
tion and  transfer  admits  of  two  exceptions :  the  one  real,  in  their 
exemption  from  dower,*  the  other  apparent,  in  the  attendance  of 
satisfied  terms  on  the  inheritance. 

The  right  of  a  widow  to  dower  at  common  law  was  a  right  to 
have  a  third  part  of  her  husband's  freehold  lands  of  inheritance 
assigned  to  her  for  her  use,  on  his  decease,  for  her  life.    And  as 

bis  attainder,  it  is  provided  b^  a  recent  statute,  4  &  5  Wm.  4,  c.  23,  that  no 

lands,  chattels,  or  stocks  vested  in  such  person,  upon  any  trust,  or  by  way  of 

mortgage,  shall  escheat  or  be  forfeited,  but  shall  be  conveyed  by  the  Court  of 

Chancery,  as  the  case  may  require. 

*  Barrow  v.  Wadkin,  24  Beav.  1 ;  Sharp  v.  St.  Sauveur,  L.  R.  7  Ch.  352*. 

'  1  Steph.  Bl.  401,  443 ;  4  Id.  446  ;  Att.-6en.  v.  Sands,  Freem.  ISO ;  Lcwin 

on  Trustees,  656;  Burgess  v.  Wheate,  1  Eden  177;  Williams  v.  Lonsdale,  ^ 

Ves.  752;  Taylor  v.  Hagarth,  14  Sim.  8 ;  Cradock  v,  Owen,  2  Sm.  &  Giff. 

?41. 

'  It  was  a  general  principle  at  common  law  that  a  wife  was  not  entitled  to 
dower  in  a  trust  estate :  Stevens  r.  Smith,  4  J.  J.  Marsh.  64 ;  Danforth  v. 
^'^^y  S  Hey  wood  61 ;  Herron  v.  Williamson,  6  Litt.  Sel.  Cas.  250;  Lenox 
V'  Notrebe,  1  Hempst.  251 ;  but  in  most  of  the  United  States  now,  a  wife  is 
dowable  of  lands  to  which  the  husband  had  a  complete  equitable  title  at  the 
time  of  bis  death  :  Perry  on  Trusts,  §  S24 ;  see  Donaho  v.  Smith,  60  Iowa 
218;  McReynolds  v.  Anderson,  69  Id.  208;  Warford  v.  Noble,  9  Biss.  C.  Ct. 
^-^i  cf.  Re  Ransom,  17  Fed.  Rep.  331.  An  exception  prevails,  however,  in 
^^»«and  Massachusetts :  Hamlin  p.  Hamlin,  19  Me.  141 ;  Reed  v.  Whitney, 
7  Gray  583.  In  Delaware  a  widow  is  dowable  of  equitable  estates  only  in 
intestate  lands :  Comog  v.  Oomog,  8  Del.  Ch.  407;  Bush  v.  Bush,  5  Id.  144. 
The  husband  is  also  usually  entitled  to  curtesy  in  the  equitable  estates  of  the 
wife:  Perry  on  Trusts,  §  824;  see  Taylor  v.  Smith,  64  Miss.  61.  In  Penn- 
•yl^anij  dower  and  curtesy  are  both  incidents  of  equitable  estates :  Dubbs  v, 
Dnhbs,  81  pg.  St.  149 ;  see  infra  238,  note.  The  widow  of  a  trustee  is  not 
dowable  of  trust  lands:  King  v.  Bushnell,  121  111.  626;  Ocean  Beach  Ass'n 
V.  Brinley,  84  N.  J.  £q.  488. 
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the  right  was  given  as  a  matter  of  general  policy^  it  might  have 
been  expected  that  courts  of  equity,  following  the  policy  of  the  law, 
would  have  annexed  the  same  right  to  an  equitable  estate.  It  was, 
however,  decided  otherwise ;  and  the  reason  assigned  is,  that  long 
before  the  question  was  raised,  a  general  impression  had  prevailed 
that  the  widow  would  be  barred  by  trust,  and  that  many  estates 
had  been  purdiased  on  the  faith  of  this  opinion,  the  titles  to  which 
would  be  shaken  and  much  mischief  produced,  by  a  decision  to  the 
contrary.  And  on  this  ground  of  anticipated  inconvenience, 
whether  a  judicious  one  or  not,  the  decision  in  question  was  made.^ 
The  point  is  worth  noticing,  as  having  for  many  years  been  an 
anomaly  in  the  doctrines  of  equity.  But  by  the  passing  of  the 
Dower  Act,'  which  abolishes  the  distinction  in  this  respect  between 
r^f^Qi  ^^gB^  ^^d  equitable  estates,  *and  at  the  same  time  gives  to 
^  the  husband  a  control  over  his  wife's  dower,  which  pre- 

viously he  did  not  possess,  it  has  ceased  to  be  of  much  practical 
importance. 

The  exception  in  respect  to  attendant  terms  is  rather  apparent 
than  real.  It  frequently  happens  that  long  terms  of  years  are 
created  in  real  estates,  for  securing  moneys  lent  on  mortgage,  for 
raising  jointures  and  portions  for  children,  and  for  other  special 
trusts ;  and  that  after  the  ftilfilment  of  the  trust,  the  terms  con- 
tinue in  existence.  It  might  prima  facie  be  supposed,  that  so  long 
as  the  legal  term  subsists,  the  trust  under  it  is  in  the  nature  of  a 
chattel,  and  will  devolve  to  the  executor  and  not  to  the  heir.  But 
the  rule  is  rightly  otherwise.  For  the  trust  of  the  term,  imder 
these  circumstances,  is  not  for  any  individual  person,  but  for  the 
owner  of  the  inheritance,  whoever  he  may  be.  This  would  be  the 
effect  if  a  surrender  were  compelled ;  and  the  mere  absence  of  a 
legal  surrender  does  not  change  the  effect  in  equity.  In  accord- 
ance with  this  principle,  a  term  may  be  made  attendant,  either  by 
implication  of  law,  where  the  effect  of  a  surrender  would  be  imme- 
diate merger,  or  by  express  declaration  of  the  parties.  And  tlie 
trust  of  such  attendant  term  will  follow  the  descent  of  the  inherit- 
ance, and  the  conveyances,  assurances,  and  charges  of  ihe  owner. 
It  may,  however,  be  afterwards  disannexed  by  the  owner  and  con- 
verted into  a  term  in  gross;  and  it  will  be  so  disannexed  whenever 

»  D' Arcy  v.  Blake,  2  Scb.  &  L.  887.  «  8  &  4  Wm.  4,  c.  105. 
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it  fails  of  a  freehold  to  support  it,  or  is  divided  from  the  inherit^ 
anoe  by  distinct  limitations.^  The  effect  of  getting  in  an  attendant 
term,  ^here  two  purchasers  or  encumbrancers  are  contending  for 
priority,  will  be  hereafter  considered  under  a  different  head.' 

The  doctrine^  of  attendant  terms  will  shortly  become  of  little 
importanoe;  for,  by  8  &  9  Vict.  c.  112,  it  is  enacted  that  every 
term  of  years  which  on  the  31st  December,  1 845,  *should 
be  attendant  on  the  inheritance,  should  cease  and  determine  ■-  ^ 
on  that  day,  except  for  the  purpose  of  any  protection  which  it 
would  have  afforded  if  it  had  continued  to  exist,  but  had  not  been 
assigned  or  dealt  with  after  that  day ;  and  that  eveiy  term  which 
after  that  day  should  become  attendant,  should  immediately  on  its 
becoming  so  attendant  cease  and  determine. 

The  means  by  which  an  equitable  ownership  is  transferred  or 

changed,  where  its  subjedr-matter  is  personal  estate,  are  analogous 

to  those  which  apply  to  a  legal  ownership,  rather  than  strictly 

identical  with  them.      The  distinction  originates  in  the  doctrine 

that  personal  property  passes  at  law  by  mere  delivery,  which 

where  an  equitable  interest  is  transferred,  may  not  be  practicable ; 

and  therefore  in  order  to  pursue  as  nearly  as  possible  the  analogy 

of  law,  it  is  required  that  the  assignment  of  an  equitable  interest 

Ehoold  be  perfected  by  notice  to  the  trustee,  so  as  to  deprive  the 

ftssignor  of  subsequent  control,  and  to  effect  a  constructive  delivery 

to  the  assignee.^    It  is  otherwise  with  respect  to  real  estate ;  for 

• 

*  Wmouglib^  V.  WillmighbT^,  1  Term  Bep.  768 ;  Cape!  v.  Girdler  9  Yes. 

W9;  9  Sag.  V.  &  P.  10th  edit.  c.  16. 
"  /n/ra,  Priorities. 
'  See  the  case  of  Doe  d.  Clay  v.  Jones,  IS  Q.  B.  774. 

*  Dearie  v.  Hall,  S  Buss.  1 ;  Foster  o.  Cockerell,  S  CI.  &  F.  456 ;  Jones  v. 
Jones,  8  Sim.  6S8 ;  Wilmont  v.  Pike,  5  Hare  14 ;  Voyle  v,  Hagbes,  2  Sm.  & 
^iff*  18;  see  Kekewich  v.  Manning,  1  De  G.,  M.  &  G.  176;  Stocks  v. 
I^OQ,  4  Id.  11 ;  Hill  on  Trostees  140  and  698,  4tli  Am.  ed.  It  is  not  ne- 
^^ttaiy  to  the  yaliditj  of  an  assignment  as  between  the  assignor  and  assignee 
that  notice  shoald  be  given  to  the  party  from  whom  the  debt  is  due :  Bodick 
».  GandeD,  1  De  G.,  M.  &  G.  780 ;  In  re  Way's  Trusts,  2  De  G.,  J.  &  Sm. 
«fi5;  Gorringe  v.  Irwell  India  Bubber  Works,  84  Ch.  D.  128;  Tingle  v. 
^nher,  20  W.  Va.  497  ;  bat  notice  is  necessary  to  perfect  the  assignee's  title 
IS  to  third  parties :  Dearie  v.  Hall,  8  Bussell  1 ;  In  re  Freshfield's  Trust, 
^  B.  11  Ch.  D.  198 ;  Be  Gillespie,  15  Fed.  Bep.  784.  In  the  United  States 
^  decisions  upon  the  subject  are  somewhat  conflicting.  See  notes  to  Byall  t;. 
^wles,  2  Lead.  Gas.  £q.  4th  Am.  ed.  1666. 
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real  estate  passes  by  title,  and  not  by  delivery,  and  the  character  of 
the  grantor's  interest,  whether  legal  or  equitable,  does  not  affect  the 
terms  of  his  deed.  The  period  at  which  the  transfer  of  an  equity 
becomes  complete  is  often  material  to  be  considered,  where  snch 
transfer  has  been  made  without  consideration,  or  where  several 
purchasers  or  encumbrancers  have  acquired  conflicting  rights ;  but 
its  effect  in  these  cases  will  be  hereafter  separately  considered.^ 

The  principle  of  constructive  delivery  by  notice  to  the  trustee  is 
applied  also  to  a  debt  or  other  chose  in  action.  The  right  of  re- 
covering such  an  interest,  like  that  of  enforcing  a  trust,  is  in 
strictness  merely  a  right  of  litigation ;  and  except  in  the  case  of 
negotiable  securities,  is  not  capable  of  transfer  at  law.  But  if  it 
be  in  substance  a  right  *of  property,  it  is  treated  in  equity 
^  -I  as  of  that  character,  and  may  be  transferred  by  an  assign- 
ment or  agreement  to  assign  perfected  by  notice  to  the  party  liable. 
If  the  right  is  not  substantially  a  title  to  property,  but  a  mere 
litigious  right,  as,  for  instance,  the  right  of  action  for  a  personal 
wrong,  or  for  suing  in  equity  to  redress  a  fraud,  it  cannot  be  made 
the  subject  of  assignment ;  for  the  transaction  would  be  directly 
adverse  to  the  policy  of  the  law,  which  prohibits  the  encourage- 
ment of  litigation,  by  the  introduction  of  strangers  to  enforce 
rights  which  the  owners  are  not  disposed  to  maintain.' 

*  Infra,  Priorities. 

'  Prosser  v,  Edmonds,  1  Y.  &  C.'Exch.  481;  Wood  v,  Downes,  18  Yes. 
120 ;  Hunter  v,  Daniel,  4  Hare  420.  The  right  to  sue  in  equity  to  set  aside  a 
conveyance  for  fraud  is  not  assignable :  Brush  v.  Sweet,  38  Mich.  574 ;  Jones  v. 
Babcock,  15  Mo.  App.  149 ;  Dayton  v.  Fargo,  45  Mich.  158  ;  nor  is  an  action 
for  slander :  Renfro  p.  Prior,  25  Mo.  App.  402 ;  Miller  p.  Newell,  20  S.  C. 
123;  nor  the  right  to  create  a  mechanic's  lien:  Griswold  t;.  Carthage,  etc., 
Ky.,  18  Mo.  App.  52;  Goodman  v.  Pence,  21  Neb.  459;  nor  a  contract  in- 
volving personal  trust :  Palo  Pinto  County  v,  Grano,  60  Tex.  249 ;  Arkansas 
Smelting  Co.  v,  Belden  Co.,  127  U.  S.  379;  nor  the  right  to  command  and 
sail  a  vessel :  The  Lizzie  Merry,  10  Ben.  C.  Ct.  140.  The  assignment  by  a 
public  officer  of  his  salary  not  yet  due  is  void  on  grounds  of  public  policy : 
Beal  17.  McYicker,  8  Mo.  App.  202.  A  claim  for  personal  injuries  cannot  be 
assigned  :  Stewart  v.  H.  &  T.  Ry.  Co.,  62  Tex.  246.  But  a  right  to  sue  for 
injuries  to  cattle  is  assignable :  G.  H.  &  S.  A.  R.  R.  v.  Freeman,  57  Tex. 
156  ;  L.  N.  A.,  etc.,  Ry.  o.  Goodbar,  88  Ind.  218.  The  right  to  recover  for 
the  infringement  of  a  patent  is  assignable :  Shaw  v.  Col  well  I^ead  Co.,  20 
Blatchf.  C.  Ct.  417;  Julian  v.  Hoosier  Drill  Co.,  78  Ind.  408.  In  Iowa  a 
claim  based  upon  a  personal  tort  may  be  assigned ;  as  an  action  for  malicious 
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The  T^ular  mode  of  transferring  a  debt  is  by  an  instrument 
purporting  to  assign  it^  accompanied  by  a  power  of  attorney  to  sue 
in  the  name  of  the  assignor^  and  followed  by  notice  to  the  party 
from  whom  the  assignor  is  to  receive  payment.  There  is  not,  how- 
ever, any  special  form  necessary,  but  any  declaration,  either  by 
writing  or  word  of  mouth,  that  a  transfer  is  intended,  will  be 
effectual,  provided  that  it  amount  to  an  appropriation  to  the 
assignee ;  for  inasmuch  as  the  fund  is  not  assignable  at  law,  nor 
capable  of  manual  possession,  an  appropriation  is  all  that  the  case 
admits.* 

Possible  and  contingent  interests  are  also  to  a  certain  extent 
assignable  in  equity,'  on  the  same  principle  as  choses  in  action^ 

prosecntioii :  Gray  v.  McCallister,  50  Iowa  497 ;  or  a  right  to  damages  for  per- 
sonal injury:  Hawley  v.  C.  B.  &  Q.  lly.,  71  Id.  717.  On  the  subject  of  as- 
signments of  choees  in  action  see  note  to  £x  parte  Moss,  88  English  Bep.  17 ; 
article  on  Assignability  of  Personal  Contracts,  28  Gent.  L.  Jour.  458. 

I  Gardner  v,  Lachlan,  4  M  &  C.  129;  Thompson  t^.  Speirs,  13  Sim.  469; 

Born  V,  Cavalho,  4  M.  &  C.  690  ;  Cook  v.  Black,  1  Hare  890 ;   McFadden  v. 

Jenkyns,  Id.  458 ;  1  Ph.  158 ;  Malcolm  t;.  Scott,  8  Hare  89,  52 ;  Braybrooke 

9.  Meredith,  18  Sim.  271;  Erichs  v.  De  Mill,  75  N.  Y.  870;  KahnweUcr  v. 

Anderson,  78  N.  C.  133.    An  order  by  a  creditor  to  his  debtor  to  pay  a  sum 

of  money  to  a  third  person  is  not  an  equitable  assignment  unless  it  specifies 

tke  fond  or  debt  out  of  which  the  payment  is  to  be  made  :   Percival  v.  Dunn, 

M  Cb.  D.  128;   Webb  r.  Smith,  80  Id.  192.     An  order  to  pay  out  of  a 

certain  fond  is  a  good  assignment :    Kirtland  v.  Moore,  40  N.  J.  £q.  106 ; 

lituer  V.  Dunn,  115  N.  T.  405.    There  must  be  a  transfer  or  appropriation  of 

tkeiuDd:  Laizams  v.  Swan,  147  ^fass.  880;  Peugh  v.  Porter,  112  U.  S.  787. 

Any  act  which  clearly  indicates  that  the  assignor  intends  to  make  over  to 

mother  a  fund  belonging  to  him,  amounts  in  equity  to  an  assignment  of  the 

^nd:  Brokaw  v.  Brokaw,  41  N.  J.  Eq.  215;  see  also  Switzer  v,  Noffsinger, 

82  Va.  518;  Harris  County  v.  Campbell,  68  Tex.  22;  Code  v.  Carlton,  18 

^'ev.  328 ;  Lee  V.  Robinson,  15  R.  I.  869 ;  Winberry  r.  Koonce,  88  N.  C.  851 ; 

Gilbert  Y,  Husman,  76  Iowa  241. 

'  A  clear  statement  of  the  difference  between  assignments  of  future  and  con- 
tiogent  interests  in  equity  and  at  law  will  be  found  in  the  opinion  of  Lord 
Chan.  Westbury  in  Holroyd  v.  Marshal,  10  H.  L.  Cas.  191.  This  case  was 
distingaished  in  Tadman  v,  D'Epineuil,  20  Ch.  D.  758;  see  also  Hart 
V.  The  Farmers'  Bank,  83  Vt.  252 ;  Stover  v,  Eycleshimer,  46  Barb.  84 ; 
Pennock  r.  Coe,  28  How.  117;  Mitchell  v,  Winslow,  2  Story  680;  Faim  r. 
Coihitt,  86  Mich.  818 ;  Lackland  v.  Nevins,  8  Mo.  App.  Cas.  885 ;  Bailey  v, 
Hoppin,  12  R.  L  560;  East  I^wisburg  L.  &  M.  Co.  v.  Marsh,  91  Pa.  St.  96; 
Lehigh  Valley  Ry.  v.  Woodring,  116  Id.  518 ;  Jones  t;.  New  York,  90  N.  Y. 
887.    As  to  assignment  of  expected  legacies :  Bacon  v.  Bonham,  33  N.  J. 
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althongh,  hy  reason  of  their  being  devoid  of  any  subetantive  or 
certain  character^  they  were  until  8  <&  9  Vict  c.  106,  and  in  the 
case  of  personal  estate  still  are,  incapable  of  assignment  at  law.  In 
this  way  a  contingent  legacy  or  other  interest  may  be  made  the 
subject  of  equitable  assignment ;  and  so  also  may  the  fi:eight  to  be 
earned  by  a  ship  on  some  future  voyage,  although  the  earning  of 
P^---|  such  freight  *is  at  the  time  of  assignment  a  mere  expectant 
possibility.^  There  is,  however,  a  distinction  between  choses 
in  action  and  possibilities  in  personalty  with  respect  to  the  comple- 
tion of  an  equitable  transfer.  In  the  case  of  choses  in  action  the 
transfer  may  be  completed,  as  we  have  already  seen,  by  a  construct- 
ive delivery ;  but  in  the  case  of  possibilities,  the  interest,  though  a 
substantial  one,  is  for  the  time  being  non-existent,  and  there  are  no 
means  of  perfecting  the  possession  by  notice  or  otherwise,  but  the 
contract  remains  in  fieri  until  the  contingency  determines.' 

The  next  subject  for  notice  is  the  l^al  ownership  of  the  trustee, 
which  confers  on  him  at  law  an  absolute  dominion,  but  is  consid- 
ered in  equity  as  subservient  to  the  trust ;  so  that  the  trustee  is 
bound  to  use  it  for  those  purposes,  and  those  only,  which  were 
contemplated  by  the  grantor ;  to  account  for  and  protect  the  pro- 
perty whilst  the  trust  continues ;  to  restore  it  to  the  parties  entitled 
when  the  trust  is  at  an  end ;  and  not  to  avail  himself  of  his  fidu- 
ciary  character  for  any  object  of  personal  benefit 

A  trustee  is  bound  to  use  his  legal  dominion  for  those  purposes, 
and  those  only  which  were  contemplated  by  the  grantor.'  If,  for 
instance,  he  is  trustee  for  sale  of  an  estate,  he  must  not  sell  unless 
there  be  a  Intimate  object  in  view ;  and,  when  he  does  sell,  he 
must  take  care  that  the  interests  of  all  his  ceduis  que  trust  are  duly 
consulted,  and  that  all  prudent  precautions  are  taken  for  obtaining 
the  foil  value.^    If  he  is  a  trustee  of  renewable  leaseholds,  he  must 

Eq«  614 ;  Wylie's  App.  92  Pa.  St.  196.  As  to  conyeyance  of  bare  expectancj, 
see  29  Cent.  L.  Jour.  193,  n. ;  and  as  to  assignment  of  future  contingent  inter- 
ests, note  to  Read  v.  Mosby,  6  Law  Rep.  An.  122. 

*  Liangton  o.  Horton,  1  Hare  549. 

'  Meek  v.  Eettlewell,  1  Hare  464 ;  1  Ph.  842.  See,  however,  earUray  Keke- 
wich  V.  Manning,  1  De  G.,  M.  &  6.  176. 

*  A  sale  made  under  a  deed  of  trust,  afler  the  debt  secured  bj  it  has  been 
folly  paid,  is  void^  there  being  no  valid  subsisting  power  under  the  deed : 
Penny  v.  Cook,  19  Iowa  538. 

*  Ord  V.  Noel,  5  Mad.  488 :  Mortlock  v.  Bnller,  10  Yes.  292, 308  ;  Wilkina 
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be  caiefiil  that  the  renewals  are  made  in  the  usual  course^  and  the 
teqoisite  funds  provided  for  that  purpose.^  If  he  is  a  trustee  of 
money  secured  by  covenant^  *or  of  other  outstanding  pro-  r*e/»-i 
perty,  he  must  realize  or  secure  it  with  all  convenient 
speed,*  And  if  he  is  trustee  of  moneys  for  the  purpose  of  invest- 
ment|  he  should  invest  them  in  three  per  cent,  consols  as  the  fund 
sanctioned  by  the  court,  or  on  such  other  securities,  if  any,  as  are 
authorized  by  his  trust  f  and  should  at  the  same  time  execute  a 
declaration  of  trust,  so  that  in  the  event  of  his  bankruptcy  or  in- 
solvency the  fund  may  be  identified.*    If  there  be  an  express  power 

r.  F17,  1  Meriv.  244,  268 ;  2  Sug.  on  Powers  486.  See  for  American  author- 
ities on  powers  of  sale,  notes  to  Hill  on  Trustees,  4  Am.  ed.  785.  It  is  the 
duty  of  the  trustee  to  be  present  at  the  sale  :  Brickenkamp  v.  Bees,  69  Mo. 
426.  The  power  can  be  exercised  only  in  the  way  directed  by  the  deed  of 
trust:  Benien  v.  Thomas,  65  Ga.  61 ;  Qiudrat  v.  Mont.  Gas  Light  Co.,  82 
Ala.  596. 

The  sale  must  be  effected  within  a  reasonable  time:  Walker  v.  Shore,  19 
Yes.  887 ;  but  it  must  not  be  hastened  to  a  disadvantage :  Hunt  v.  Bass,  2  Dev. 
£q.  297 ;  and  a  court,  on  proper  cause  shown,  will  give  a  trustee  leave  to  delay 
a  sale :  Morris  v.  Morris,  4  Jur.  N.  S.  802-964.     Where  the  trustees  have  a 
discretionary  power  to  postpone  the  sale,  the  court  will  not  interfere  with  a 
bona  fide  exercise  of  their  discretion :  Jones  v.  Blake,  29  Ch.  D.  918.     As  a 
general  rule  the  sale  should  be  at  auction,  although  it  is  not  absolutely  essen- 
tial, and  private  sales  are  now  allowed  and  regulated  by  statute  in  England  and 
in  some  of  the  United  States,  as  in  New  York  and  Pennsylvania ;  see  More- 
head  p.  Wolff,  123   Pa.  St.  865.      Where,  however,   the  trust  instrument 
expressly  requires  a  public  sale,  that  method  must  be  adopted :  Greenleaf  v. 
Queen,  1  Peters  145.     A  power  of  sale  will  not  authorize  an  exchange :  Ring- 
g<dd  9.  Ringgold,  1  H.  &  G.  1 1.    In  Pennsylvania  it  will  authorize  a  mortgage : 
Zanetf.  Kennedy,  78  Pa.  St.  192.     In  Schulting  v.  Schulting,  41  N.  J.  £q. 
130,  a  mortgage  was  allowed  in  order  to  save  the  real  estate. 

'  Lord  Montfort  v.  Lord  Gadogan,  1 7  Yes.  485  ;  Greenwood  v,  Evans,  4  Beav. 
44;  Shaftsbary  p.  Marlborough,  2  M.  &  K.  Ill ;  Bennett  v.  Colley,  2  Id.  288. 
'  Maidand  r.  Bateman,  18  Law  Journ.  278. 

*  Where  trust  funds  are  directed  by  will  to  be  invested  in  certain  securities, 
uid  such  securities  cannot  be  purchased,  the  trustee  may  invest  in  such  a  man- 
ner as  shall  seem  to  him  safe  and  productive :  Mclntyre  v,  Zanesville,  17  Ohio 
S52.  QiKvrtf,  if  he  can  without  applying  to  the  court  for  authority.  A  power 
to  invest  in  ''real  securities''  does  not  authorize  investments  in  long  lease- 
holds:  I^igh  V,  Leigh,  56  L.  J.  Ch.  12^. 

*  Clough  r.  Bond,  8  M.  &  C.  496 ;  Stickney  v.  Sewell,  1  M.  &  C.  8 ; 
Ames  V.  Parkinson,  7  Beav.  879. 

Investments  by  trustees  are  generally  regulated,  both  in  England  and  in  this 
ttwntry,  by  statute.     See  Hill  on  Trustees  868,  878,  in  notes  j  on  trust  invest- 
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to  lend  on  personal  security^  it  will  of  course  warrant  a  loan  to  a 
responsible  person  on  his  mere  bond  or  promissory  note ;  but  such 
a  loan  would  not  be  warranted  by  an  authority  to  adopt  such 
security  as  the  trustee  shall  think  safe  ;^  nor  would  a  power  to 
lend  generally  on  personal  security  authorize  an  advance  to  a 
trader  by  way  of  accommodation,  or  a  loan  to  one  of  the  trustees 
themselves.'  If  the  fund  is  already  outstanding  on  personal 
security,  but  no  authority  is  given  to  leave  it  so,  the  trustee  is 
bound  to  call  it  in  and  make  a  proper  investment.  If,  however,  it 
is  invested  on  an  actual  security,  the  trustee  is  not  bound  to  call  it 
in  for  the  mere  purpose  of  reinvestment  in  consols,  unless  a  direc- 
tion to  that  effect  is  contained  in  the  instrument,  or  is  deducible  by 
implication  from  the  character  of  the  trusts.  A  question  as  to 
what  will  amount  to  such  an  implied  direction  has  frequently  arisen 
where  property  of  a  less  safe  or  less  permanent  character  than  the 
r^ular  investment  of  the  court,  and  therefore  yielding  a  lai^er 
immediate  income,  such  as  leasehold  estates,  or  foreign  funds,  has 
been  bequeathed  for  life  with  remainder  over.    The  general  prin- 

r^^Jl   ^^^^^  ^  ^^^  ^  ^^  ^^  ^^  ^ind  implies  a  *con version  into 
three  per  cent,  consols,  unless  there  be  something  in  the 
language  of  the  will  pointing  to  a  continuance  in  specie.' 

ments,  see  also  Gilmorc  v.  Tuttle,  82  N.  J.  £q.  611 ;  9  Canadian  Law  Times 
77;  83  Solic.  Jour.  121 ;  and  Geare  on  **The  Investment  of  Trust  Funds,"  iu 
which  are  incorporated  the  (English)  Trustee  Act  (1888),  and  the  Trust  In- 
vestment Act  (1889). 

»  Bullock  V.  Wheatley,  1  Coll.  180;  Styles  v.  Guy,  4  Y.  &  C.  571,  in  note; 
Walker  v,  Symonds,  8  Sw.  1,  €2. 

The  investment  of  trust  funds  in  personal  security  is  a  breach  of  trust : 
Nyce's  Estote,  6  W.  &  S.  254  ;  Wills's  Appeal,  22  Pa.  830 ;  Smith  v.  Smith, 
4  John.  Ch.  281 ;  De  Jarnette  r.  De  Jamctte,  41  Ala.  708  ;  Gilbert  v.  Welsch, 
75  Ind.  557 ;  Perry  on  Trusts,  §  453  et  seq.  In  Massachusetts  this  rule  does 
not  obtain ;  the  trustee  is  only  bound  to  conduct  himself  faithfully  and  exercise 
a  sound  discretion:  Harvard  Collie  v,  Amory,  9  Pick.  446,  441 ;  Bowker  v. 
Pierce,  130  Mass.  262 ;  Hunt's  App.  141  Id.  515.  See  also  Peckham  v.  New- 
ton, 15  R.  I.  821.  Trustees  are  chargeable  with  interest  if  they  have  made 
use  of  the  money  themselves,  or  have  been  negligent  in  not  paying  it  over  or 
properly  investing  it :  Bruner's  Appeal,  57  Pa.  St.  46 ;  Williams  v.  Williams, 
85  N.  J.  £q.  100.  If  the  fund  is  directed  to  be  invested  at  a  specified  time,  it 
is  to  be  considered  as  invested  at  that  time,  and  bearing  interest  from  that 
date:  Habted  v.  Meeker's  Ez'rs,  8  Green  (K.  J.)  186. 

'  Langston  v.  Ollivant,  Coop.  88 ;  ^—  v.  Walker,  5  Russ.  7. 

*  Howe  V,  Lord  Dartmouth,  7.  Yes.  187  ;  Pickering  v.  Pickering,  4  M.  &  C« 
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A  trustee  is  bound  to  account  for  and  protect  the  property  whilst 
ais  trust  continues.^  It  is  one  of  his  principal  and  most  important 
duties  that  he  shonld  keep  regular  and  accurate  accounts,  clearly 
distinguishing  the  trust  property  from  his  own,  and  showing  all 
his  receipts  and  payments  in  respect  of  it ;  and  that  he  should  be 


289;  HinTes  t7.  Uinyes,  S  Hare  609;  Pickup  t;.  Atkinson,  4  Id.  624;  MIII3 

V.  Mills,  7  Sim.  501  ;  1  Jarm.  on  Wills  546.    The  decisions  on  this  subject  are 

collected  in  Hill  on  Trustees  390 ;  and  see  Scholefield  v.  Redfem,  82  L.  J.  Ch. 

€27  ;  Lewis  v.  Nobbs,  L.  R.  8  Ch.  D.  591.     It  is  the  duty  of  a  trustee  to  use 

the  diligence  and  care  which  a  prudent  man  would  employ  in  the  management 

of  his  own  afiairs  :  Godfrey  v.  Faulkner,  23  Ch.  1).  483  ;  Oxley  v.  Scarth,  51 

L.  T.  Rep.  692 ;    Knox  v.  Mackinnon,  13  App.  Cas.  753  ;   Hun  v.  Cary,  82 

N.  Y.  65;  NefTs  Appeal,  57  Pa.  St.  91 ;  McCartin  v.  Traphagen,  43  N.  J. 

Eq.  840 ;  Lovett  r.  Thomas,  81  Va.  245 ;  Crabb  t;.  Young,  92  N.  Y.  56.     This 

excludes  all  speculation :  King  v.  Talbot,  40  N.  Y.  76  ;  Smethurst  t^.  Hastings, 

L.  R.  80  Ch.  D.  490.     As  to  investments  by  trustees  in  Confederate  bonds 

during  the  rebellion,  see  Crane  v.  Moses,  13  S.  C.  561 ;  Patton  17.  Farmer,  87 

N.  C.  337  ;  Venable  ».  Cody,  68  Ga.  171 ;  Knight  r.  Watts,  26  W.  Va.  175. 

*  If  trustees  either  use  or  mix  trust  funds  with  their  own,  they  will  be  liable 
for  all  losses  which  may  arise  from  their  neglect  or  mismanagement :  Case  v. 
Abeel,  1  Paige  893 ;  Brackenridge  v.  Holland,  2  Blackf.  877 ;  Myers  v,  Myers, 
2  McC.  Ch.  265 ;  Utica  Ins.  Company  v.  Lynch,  1 1  Paige  520 ;  Mumford  v. 
Murray,  6  Jolm.  Ch.  1 ;  Hart  v.  Ten  £yck,  2  Id.  513 ;  Marine  Bank  v,  Ful- 
ton Bank,  2  VVal.  (S.  C.)  252;  Stanley's  App.,  8  Pa.  St.  431 ;  Jenkins  v. 
Walter,  8  Gill  &  J.  218 ;  Pennell  v.  Deffell,  4  De  G.,  M.  &  G.  872 ;  Frith  v. 
Cartland,  84  L.  J.  Ch.  301 ;  Hill  on  Trustees  876,  note.     So  long  as  trust 
property  can  be  traced  and  followed,  the  property  into  which  it  has  been  con- 
verted remains  subject  to  the  trust :  National  Bank  v.  Insurance  Co.,  104  U. 
S.  54;  Parker  v.  Jones,  67  Ala.  234;  Gale  v.  Harby,  20  Fla.  171 ;  Neely  v. 
Rood,  54  Mich.  134 ;  Nat.  Bank  v,  Stillwater  Gas  Co.,  86  Minn.  75.     Upon 
the  subject  of  following  trust  property,  see  also  5  Cent.  L.  Jour.  51,  75 ;  28 
W.  842;  9  Abb.  N.  Cas.  (N.  Y.),  41,  note;  Mills  v.  Post  7  Mo.  Agp.  51j) ; 
Harrison  r.  Smith,  88  Mo.  210;  Brazel  r.  Fair,  26  S.  C.  870;  Knatchbull  v. 
Hallett,  18  Ch.  D.  696. 

Guardians  and  trustees  may  be  called  to  account  by  infants,  and  may  be 
required  to  bring  the  trust-moneys  into  court,  and  to  give  further  security  to 
•ccount  when  the  infant  becomes  of  age :  Monell  i*.  Monell,  5  John.  Ch.  297. 
Though  if  a  trustee  or  an  executor  be  robbed  of  trust-money,  it  is  a  good  answer 
to  a  bill  for  an  account :  Furman  v.  Coe,  1  Cal.  Ca.  96 ;  Carpenter  v.  Carpen- 
ter, 12  R.  I.  544. 

If  a  trustee  permit  a  debtor  to  retain  possession  of  a  trust  estate,  waste  and 
BK  it  as  his  own,  he  will  be  held  responsible  for  the  injury  to  the  trust  fund 
out  of  his  own  estate:  Harrison  v.  Mock,  10  Alab.  Hep.  185. 
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always  ready  to  produce  those  accounts  to  his  cestui  que  trust} 
It  is  also  a  most  important  duty  that  he  should  protect  the  prop- 
erty confided  to  him  whilst  the  trust  continues^  and  should  for  that 
purpose  retain  the  control  of  it  in  his  own  hands.  And  it  has  been 
doubted  whether  he  is  even  warranted  in  devising  the  estate^  so  as 
to  break  the  descent  to  his  heir^  and  whether,  by  so  doing,  he  may 
not  render  his  executors  responsible  for  any  breach  of  trust  by  the 
devisee.* 

The  duty  of  retaining  the  control  in  his  own  hands  precludes  the 
trustee,  not  only  from  assigning  the  property  altogether  to  a 
stranger  f  but  even  from  conferring  on  such  stranger  a  joint  au- 
thority with  himself.^  It  is  true  that  in  the  latter  case,  he  does  not 
actually  part  with  the  estate,  but  he  enables  a  third  party  to  inter- 
fere with  his  discretion,  and  defeats  pro  tanto  the  object  contem- 
plated by  the  trust.'  A  trustee,  however,  is  not  necessarily  pre- 
cluded from  acting  by  the  agency  of  others,  where  such  a  mode  of 
acting  is  according  to  the  ordinary  course  of  business.  For  in- 
stance, he  may  employ  a  steward  or  agent ;  he  may  direct  moneys 
to  be  paid  into  a  bank ;  he  may  transmit  money  by  means  of  bills 
drawn  on  respectable  parties,  and  so  forth ;  and  if  there  has  been 

'  Pearse  r.  Green,  1  J.  &  W.  135;  Freeman  v.  Fairlie,  3  Meriv.  24,  42; 
Re  Garton,  85  N.  J.  £q.  60 ;  Bourne  v.  Maybin,  3  Woods  C.  Ct.  741. 

'  1  Jarm.  on  Wills,  63S ;  2  Id.  Appendix.  The  tendency  of  authority  in 
England  seems  now,  however,  in  favor  of  the  validity  of  such  a  devise.  See 
Hill  on  Trustees,  4th  Am.  ed.  436,  note;  Fonda  r.  Penfield,  56  Barb.  (N.  Y.) 
503;  Schenck  v.  Schenck's  Ex'rs,  1  Green  (N.  J.)  174.  Special  statutory 
provisions  in  some  of  the  United  States  obviate  the  necessity  of  this  discussion. 

»  Wilkinson  v.  Dodd,  40  N.  J.  Eq.  123. 

^  A  trustee  who  has  only  delegated  discretionary  power  cannot  give  a  general 
authority  to  another  to  execute  such  power,  unless  he  is  specially  authorized  to 
do  so  by  the  deed  or  will  creating  the  trust ;  and  when  an  estate  is  devised 
with  power  to  sell,  a  general  authority  to  an  agent  to  sell  and  convey  lands  be- 
longing to  the  estate,  or  to  contract  absolutely  for  the  sale  of  such  lands,  can- 
not be  legally  given  by  the  trustees :  Hawley  v.  James,  5  Paige  823 ;  Berger 
V.  Duff,  4  John.  Ch.  368;  Black  v.  Erwin,  Harper's  Law  411 ;  St.  Louis  v. 
Priest,  88  Mo^  Slj  i  though  see  Sinclair  v.  Jackson,  8  Cowen  582.  In  some 
states"  tiiepower  of  trustees  to  act  by  attorney  has  been  enlarged  by  statute ; 
such  is  the  case  in  Tennessee  and  Pennsylvania. 

^  Sal  way  v,  Sal  way,  4  Russ.  60 ;  2  R.  &  M.  215 ;  Sugden  v.  Crossland,  3 
Sm.  &  Giff.  192. 
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eafficient  Aground  for  his  so  doing,  and  he  take  care  to  keep 

the  fund  separate  from  his  own  property,  he  will  not  be   *-      -' 

answerable  for  incidental  loss.^ 

The  same  principle  which  prohibits  a  trustee  from  giving  up  the 
control  of  the  trust  estate  to  a  stranger,  also  prohibits  him  from 
supinely  leaving  it  to  his  co-trustees.  For  when  several  trustees 
are  appointed,  the  property  is  conunitted  to  the  charge  of  all,  and 
the  cestui  qw  trust  is  entitled  to  the  vigilance  of  all.' 

It  is  not  meant  that  in  every  act  done  under  the  trust  every 
trustee  must  actively  interfere,  for  such  a  course  would  be  practic- 
ally impossible ;  and  it  is,  therefore,  the  ordinary  doctrine  of  the 
court,  that  trustees  are  responsible  for  their  own  acts  only  and  not 
for  those  of  each  other.  If,  for  instance,  there  be  a  sum  of  money 
payable  to  several  trustees,  it  is  sufficient  that  one  should  actually 
receive  it;  and,  unless  it  be  afterwards  improperly  left  in  his 
hands,  the  co-trustees  will  not  be  responsible.  Nor  will  their 
position  in  this  respect  be  altered  by  their  being  parties  to  a  joint 
receipt  for  the  sake  of  conformity,  unless  the  money  be  improperly 
raised,  or  there  be  some  other  independent  act  of  misconduct ;  be- 
cause, as  no  single  trustee  has  any  separate  authority,  the  receipt 
would  not  be  valid  without  the  signature  of  all.  It  is  otherwise 
in  r^aid  to  executors,  for  the  receipt  of  one  is  a  valid  discharge ; 
and,  therefore,  if  all  join,  it  is  treated,  in  the  absence  of  special 
circumstances,  as  an  admission  that  the  money  was  under  the  con- 
trol of  all.» 

■  Wren  v.  Kirton,  11  Yes.  377 ;  Masscy  v.  Banner,  1  J.  &  W.  241 ;  Clough 
r.  Bond,  8  M.  &  C.  490 ;  Drake  v,  Kartyn,  1  Beav.  525 ;  Matthews  v.  Brise, 
6  Id.  289 ;  Sinclair  v.  Jackson,  S  Cowen  532 ;  Hawley  v,  James,  5  Paige 
487 ;  Speight  v.  Gaunt,  22  Ch.  D.  727 ;  s.  c.  9  App.  Cas.  1 ;  Brier  v,  Evison, 
26  Ch.  D.  28S;  Fry  v.  Tapson,  28  Id.  268;  Andrews  v.  Weall,  42  Id.  674. 

'  In  matters  requiring  the  exercise  of  discretion  by  trustees,  and  not  in  mere 
ministerial  acts,  co-trustees  must  all  join,  and  cannot  act  separately  in  dischai^e 
of  their  tnut:  Yandever's  Appeal,  8  W.  &  S.  405;  Boston  v.  Bobbins,  126 
Matt.  984;  Ham  v.  Ham,  58  N.  H.  70;  Busse  v.  Schenck,  12  Daly  (N.  Y.) 
12.  Courts  will  not  ordinarily  interfere  to  control  a  discretion  conferred  upon 
tnutees  and  fairly  exercised  by  them ;  but  they  will  interfere  to  prevent  the 
improper  exercise  of  discretionary  power:  Amesj;.  §^u<j|(|?rj  H  Mo.  App. 
168;  Cromie  v.  Bull,  81  Ky.  646;  Read  v,  Patterson,  44  N.  J.  £q.  211; 
Tempest  v.  Lord  Carmoys,  21  Ch.  D.  571 ;  distinguished  in  Coles  v.  Coutier, 
S4  Id.  186;  Wainwright  v.  Martineau,  5  T.  L.  R.  301. 

*  Brice  v.  Stokes,  11  Yes.  319 ;  Walker  v,  Symonds,  3  Swl  1,  64;  Joy  v. 
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The  cases^  however,  in  which  joint  trustees  may  permit  some  of 
their  body  to  act  in  the  management  without  themselves  incurring 

Campbell,  1  Sch.  &  L.  S2S,  841 ;  Gregory  v.  Gregory,  2  Y.  &  G.  Exch.  S13. 
The  decisions  are  not  harmonious  as  to  this,  and  it  has  been  held  in  some  cases 
that  the  distinction  as  to  the  executors  has  been  broken  down :  see  Perry  on 
Trusts,  §  421 ;  Giddings  v.  Butler,  47  Texas,  5S5 ;  Ochiltree  v.  Wright,  1 
Dev.  &  Batt.  Eq.  836;  8  Williams  on  Executors  (Am  ed.  by  Perkins)  1987, 
1940,  note  (t). 

The  liability  of  joint  trustees  for  each  other's  acts  has  not  always  been  en- 
forced with  as  great  strictness  in  the  United  States  as  in  England.  The  rule 
has  been  most  frequently  stated  to  be  that  each  is  responsible  only  for  his  own 
acts,  and  not  for  the  acts  of  the  others,  unless  he  has  made  some  agreement  by 
which  he  has  expressly  agreed  to  be  bound  for  the  others,  or  has  by  his  volun- 
tary connivance  enabled  one  or  more  to  accomplish  some  known  object  in 
violation  of  the  trust.  A  joinder  in  receipts,  though  prima  facUf  is  not  con- 
clusive evidence  of  an  interest  to  be  jointly  bound,  but  may  be  explained.  The 
statute  22  &  28  Vict.  c.  85,  s.  81,  enacts  that  trustees  shall  be  chargeable  only 
for  money,  etc.,  actually  received,  notwithstanding  their  joining  in  a  receipt 
for  the  sake  of  conformity,  and  shall  be  answerable  for  their  own  acts  and  net 
for  those  of  each  other:  see  Williams  on  Ex*rs  (Am.  ed.  by  Perkins)  1934. 
Wherever  it  is  necessary  and  convenient  for  the  purpose  of  the  trust,  that  a 
part  or  all  of  the  business  should  be  intrusted  to  one  or  more  of  the  co-trustees, 
the  others  not  cognizant  of,  or  concurring  in  any  way  in  a  misapplication  of 
the  fund,  will  not  be  liable  therefore  ;  though  see  McCubbin  v.  Gromwell,  7 
G.  &  John.  168.  If,  however,  Uie  acting  trustee  is  known  to  be  unfit  for  the 
management  of  the  trust,  or  is  suffering  under  pecuniary  embarrassment,  the 
co-trustees  will  be  responsible,  if  they  permit  money  to  be  received  by  him  or 
to  remain  in  his  hands.  And,  if  a  trustee  who  has  actually  received  money  or 
securities,  pays  or  assif^ns  them  to  his  colleagues  without  necessity,  he  will  be- 
come liable  for  their  misconduct :  Bruen  v,  Gillet,  115  N.  Y.  10 ;  s.  c.  4  Law 
Rep.  An.  529,  and  note,  in  which  cases  are  collected.  With  regard  to  the 
effect  of  a  joinder  in  sales,  the  better  opinion  seems  to  be  that  such  joint  act 
where  necessary  and  only  formal  by  itself  draws  with  it  no  liability  for  the  acts 
of  the  co-trustees :  Williams  on  Ex'rs  (Am.  ed.  by  Perkins)  1937,  note  (t4) ; 
Perry  on  Trusts,  §§  420-423 ;  Croft  v.  Williams,  88  N.  Y.  890 ;  Paulding 
V.  Sharkey,  Id.  482.  Where,  indeed,  there  is  an  express  direction  that  the 
trust  fund,  or  the  proceeds  of  a  sale,  shall  be  invested  in  a  particular  manner, 
all  are  bound  to  see  such  investment  made.  In  any  case,  however,  where  a 
proper  investment  has  been  once  made,  the  liability  of  the  non-acting  trustees 
ceases.  It  is  to  be  remembered,  also,  that  the  innocent  trustees  are  not  to  be 
made  ultimately  responsible  for  the  misfeasance  or  nonfeasance  of  the  others, 
unless  the  latter,  by  reason  of  insolvency  or  the  like,  cannot  be  reached.  The 
American  authorities  which  justify  these  conclusions  will  be  found  in  the  note 
to  Townley  v,  Sherborne,  2  Lead.  Gas.  £q.  858 ;  Irwin's  Appeal,  85  Pa.  St. 
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personal  liability^  are  verj  different  from  those  where  a  trustee  so 
conducts  himself  as  to  throw  the  whole  *trust  fund  into  the   r^ccqi 
hands  of  his  colleagues^  and  to  abandon  the  interests  which 
it  is  his  duty  to  protect.    Any  conduct  of  this  latter  kind  is  a  dere- 
liction from  duty,  and  will  make  him  responsible  for  consequent 
loss.    If,  tor  instance,  he  voluntarily  aid  his  co-trustees  to  commit 
a  breach  of  trust ;  if  he  n^lect  to  prevent  or  remedy  such  breach 
of  trust  when  it  comes  to  his  knowledge ;  if  he  give  facilities  for 
it)  as  by  suffering  his  co-trustee  to  detain  the  trust  money  for  a 
long  period,  without  security ;  or  even  if  he  unnecessarily  incur 
the  risk  of  it  by  parting  with  that  control  which  has  been  intrusted 
to  him ;  as  by  a  mutual  agreement  between  himself  and  his  co- 
trustee, that  one  shall  have  the  exclusive  management  of  cue  part 
of  the  property,  and  the  other  of  the  other  part,  he  will  be  charge- 
able for  the  result  of  his  misconduct  or  n^ligence,  to  the  full  ex- 
tent of  any  mischief  incurred.^ 

If  in  any  case  there  is  a  bonafde  doubt  as  to  the  course  which, 
under  the  circumstances,  a  trustee  should  pursue,  he  may  obtain 
directions  by  a  suit  in  equity  at  the  cost  of  the  estate.  And  a  cau- 
tions trustee  will  generally  do  so  whenever  a  reasonable  doubt 
exists.* 

When  the  trust  is  at  an  end,  the  trustee  is  bound  to  restore  the 

estate  to  the  parties  entitled,  and  for  that  purpose  to  make  such 

conveyance  as  they  may  require,  receiving  from  them  a  release  of 

his  tmst.* 

Lastly,  a  trustee  must  not  avail  himself  of  his  fiduciary  char- 

294;  HOI  on  Trustees  809;  Story's  Eq.,  sec.  12S0,  etc.  See  Chandler  v. 
Fillett,  25  L.  J.  Ch.  505 ;  Cottam  v.  Eastern  Counties  Railroad  Co.,  1  Johns. 
&  H.  243 ;  Mendes  v.  Guedalla,  1  Id.  259. 

*  Booth  V.  Booth,  1  Beav.  125;  Broadhurst  v.  Balguy,  1  N.  C.  C.  16. 

*  Fraser  v.  Davie,  11  S.  C.  56;  Heald  v.  Heald,  56  Md.  300;  Lincoln  v. 
Aldrich,  141  Mass.  S42;  Rutland  Trust  Co.  v.  Sheldon,  59  Yt.  874;  In  re 
TjTreIl'8  Trusts,  28  L.  R.  Lr.  268.  It  is  the  duty  of  trustees  of  a  charity  to 
apply  to  the  court  for  directions  when  the  main  purposes  of  the  trust  have 
failed:  Andrews  v.  McGufTog,  11  App.  Cas.  818. 

'  (loodson  r.  Ellison,  3  Russ.  588  ;  Holford  v.  Fhipps,  8  Beav.  484 ;  Whit- 
marsh  p.  Robertson,  1  Y.  &  C.  715  ;  Hampshire  v.  Bradley,  2  Coll.  84.  The 
^fostee,  however,  has  no  right  to  insist  on  such  a  release,  where  a  conveyance 
u  in  accordance  with  the  trust ;  it  is  only  where  he  is  called  upon  to  depart 
fitna  the  tenor  of  the  trust  that  he  can  do  so :  King  v.  Mullin,  1  Drew.  800 ; 
Hill  on  Trustees  580. 
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acter  for  any  object  of  personal  benefit.  His  fundamental  duty  is 
to  do  his  utmost  for  the  cestui  que  truet;  and  every  advantage 
which  he  appropriates  to  himself  must  be  acquired  by  a  dereliction 
from  that  duty.  If,  therefore,  a  tnistee  or  executor  buy  in  charges 
on  the  estate  for  less  than  their  actual  amount,  the  purchase  will 
inure  for  the  benefit  of  the  trust  ,*^  if  a  trustee  or  executor, 
r*60l  *^^'^^°g  renewable  leaseholds,  renew  in  his  own  name,  he 
cannot  hold  for  himself,  even  though  a  renewal  on  the 
former  trusts  may  have  been  refused  by  the  lessor  f  and  the  same 
result  will  follow  on  a  renewal  by  a  mortgagee  or  partner,  or  by  a 
tenant  for  life ;  for  although  he  may  not  be  bound  to  renew,  yet  if 
he  does  renew  behind  the  back  of  the  other  parties  interested,  he 
cannot,  by  converting  the  new  acquisition  to  his  own  use,  derive 
an  unconscientious  benefit  out  of  the  estate  on  which  it  is  a  graft.' 
In  like  manner  it  is  a  breach  of  trust  if  a  trustee  employ  the  trust 
fund  in  carrying  on  a  trade,  or  if  he  deposit  it  at  his  banker's, 
mixed  up  with  his  own  moneys,  so  as  to  obtain  the  credit  of  an 
additional  balance.^ 

The  most  obvious  instance  of  the  abuse  of  a  fiduciary  character 
is  where  a  trustee  for  sale  or  purchase  attempts  to  buy  from  or  sell 
to  himself.  The  permitting  such  a  transaction  to  stand,  however 
honest  it  might  be  in  the  particular  case,  would  destroy  all  secu- 
rity for  the  conduct  of  the  trustee ;  for  if  he  were  permitted  to  buy 

»  Ex  parte  Lacey,  6  Ves.  625;  Hamilton  v,  Wright,  9  CI.  &  F.  Ill ;  Ex 
parte  James,  8  Ves.  887,  845 ;  Green  v.  Winter,  1  John.  Ch.  26 ;  Van  Home 
V.  Fonda,  5  Id.  409 ;  Butler  v.  Hicks,  11  S.  &  M.  78 ;  Mathews  v.  Dradaud, 
8  Dessaus.  25 ;  Irwin  v,  Harris,  6  Ired.  Eq.  221 ;  King  v.  Cushman,  41  111. 
81 ;  Jacobus  t7.  Munn,  88  K.  J.  £q.  622 ;  Dugan  v.  Capner,  44  Id.  889 ; 
Baugh  V.  Walker,  77  Va.  99;  Newcomb  v.  Brooks,  16  W.  Va.  58;  Whitman 
V.  Bowden,  27  S.  C.  58  ;  Baker's  App.,  120  Pa.  St.  ^Z ;  Baker  v.  Springfield, 
etc.,  Ry.,  86  Mo.  75. 

'  Rumford  Market  Case,  Sel.  Ch.  Ca.  61 ;  James  v.  Dean,  11  Ves.  883 ; 
Randall  v,  Russell,  8  Meriv.  190. 

•  Stone  V.  Theed,  2  B.  C.  C.  248 ;  Waters  v.  Bailey,  2  N.  C.  C.  219 ; 
Featherstonehaugh  o.  Fenwick,  17  Ves.  298. 

^  Heathcote  v.  Hulme,  1  J.  &  W.  122 ;  Moons  v,  De  Bemales,  1  Russ. 
801 ;  Melland  v.  Gray,  2  Coll.  295;  Royer's  App.,  11  Pa.  St.  86;  Stanley's 
App.,  8  Id.  481 ;  Jenkins  v.  Walter,  8  Gill  &  J.  218.  See  Pennell  v.  Dcffell, 
4  De  G.,  M.  &  G.  872 ;  Frith  v.  Cartknd,  84  L.  J.  Ch.  801 ;  Commonwealth 
V.  McAlister,  28  Pa.  St.  480 ;  School  p.  Kirwin,  25  111.  78 ;  Kip  t?.  The  Bank 
of  New  York,  10  John.  65 ;  Noiris's  App.,  71  Pa.  St.  106. 
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or  sell  in  an  honest  case,  he  might  do  so  in  one  having  that  appear- 
anoe,  but  which,  from  the  infirmity  of  human  testimony,  might  be 
grossly  otherwise.  It  is  not,  therefore,  necessary  to  show  that  the 
trustee  has  in  fact  made  an  improper  advantage ;  but  the  cestui  que 
tnuty  if  he  has  not  confirmed  the  transaction  with  full  knowledge 
of  the  facts,  may  at  his  option  set  it  aside.  The  rule,  however, 
vhich  imposes  this  absolute  incapacity,  applies  to  those  cases  only 
where  a  trustee  attempts  to  purchase  from  or  sell  to  himself.  There 
is  no  positive  rule  that  he  cannot  deal  with  his  cestui  que  trust. 
But  in  order  to  do  so,  he  must  fully  divest  himself  of  all  advan- 
tage which  his  character  as  trustee  might  confer,  and  *must  r*/»-i  n 
prove,  if  the  transaction  be  afterwards  impugned,  that  it 
was  in  all  respects  fair  and  honest.^ 

*  Ex  parte  Lacey,  6  Yes.  625 ;  Coles  v.  Trecothick,  9  Yes.  234,  287 ;  Ex 
parte  Bennet,  10  Yes.  881 ;  Downs  v.  Grazebrook,  8  Meriv.  200,  208 ;  2  Sug. 
V.  &  P.  loth  ed.  c.  xix.  s.  2;  Michoud  v.  Girod,  4  How.  U.  S.  503 ;  Dr}'s- 
dale's  Appeal,  14  Pa.  St.  531 ;  Winter  v.  Geroe,  1  Harlst.  Ch.  819;  Hudson 
V.  Hudson,  5  Munf.  180;  Edmonds  v.  Crenshaw,  1  McCord's  Ch.  252 ;  Baines 
r.  McGee,  1  S.  &  M.  208 ;  Baxter  v.  Coatin,  1  Busbee's  £q.  (N.  C.)  262 ; 
Boyd  0.  Hawkins,  2  Ired.  Ch.  804 ;  Davis  v.  Simpson,  5  Har.  &  J.  147 ;  Rich- 
trdsoa  v,  Jones,  8  Gill  &  J.  168;   Hawley  v.  Mancins,  7  John.  Ch.  174; 
DiToae  r.  Fanning,  2  Id.  252 ;  Churchill's  Heirs  v.  Akin*s  Adm'rs,  5  Dana 
481 ;  Remick  o.  Butterfield,  11  Foster  70 ;  Lenox  o.  Lotrebe,  1  Hempst.  25 ; 
Washington,  etc.,  Railroad  Co.  v.  Alexander  Railroad  Co.,  19  Gratt.  (Ya.)  592 ; 
Kenev  v.  Batler,  80  Ga.  954;  Sypher  v.  McHenry,  18  Iowa  282;   Miles  v. 
Wheeler,  48  HI.  128;  Dunham  v.  Milhous,  70  Ala.  596;  McNeil  v.  Gates, 
41  Ark.  264 ;  Lathrop  i^.  Pollard,  6  Col.  424 ;  Carson  v.  Marshall,  37  N.  J. 
£q-  SIS;  Morse  v.  Hill,  186  Mass.  60 ;  Everett  v,  Henry,  67  Tex.  402 ;  Cook 
c.  Sherman,  20  Fed.  Rep.  167;  Talbot  v.  Prorine,  7  Baxter  (Tenn.)  502; 
Waldrop  v.  Leaman,  80  S.  C.  428 ;  see  4  Law  Rep.  Am.  218,  note.     A  pur- 
chase of  trust  property  by  a  trustee  is  not  absolutely  void,  but  is  voidable  at 
the  option  of  the  cestui  que  trust :   Dodgo  v.  Stevens,  94  N.  Y.  209 ;  Union 
Skte  Co.  V.  Tilton,  69  Me.  244 ;  Newcomb  r.  Brooks,  16  W.  Ya.  59 ;  Searcy 
0.  YarDeQ,  47  Ark.  269.     The  cestui  most  assert  his  rights  within  a  reasonable 
time:  Connolly  v.  Hammond,  51  Tex.  685;  and  see  notes  to  Fox  v.  Mack- 
'^i  ILead.  Cas.  £q.  115.     A  tmstee  incompetent  to  purchase  on  his  own 
*<^<^<^t,  cannot  purchase  as  agent  for  a  third  person :   Hawley  v,  Cramer,  4 
^o^-  717;  North  Baltimore,  etc..  Association  v.  Caldwell,  25  Md.  420.     Nor 
*^^^^  third  person  purchase  in  trust  or  as  the  agent  for  the  tmstee  :   Hunt  v. 
^  2  Dcv.  Ch.  292 ;  Michoud  v.  Girod,  4  How.  U.  S.  508 ;  Paul  v.  Squib, 
12  Pa.  St  296  ;  Buckles  v.  Lafferty,  2  Rob.  (Ya.)  292 ;  Lewis  ».  Hillman,  3  H. 
L-  Cag.  629 ;  Ives  v.  Ashley,  97  Mass.  198.    But  in  Beeson  v.  Beeson,  9  Pa.  St. 
^^1  it  VI8  held  that  a  purchase  by  a  trustee  through  a  secret  agent  was  not 
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The  restraint  on  any  personal  benefit  to  the  trustee  is  not  con- 
fined to  his  dealings  with  the  estate^  but  extends  even  to  remunera- 

absolutely  Toid,  unless  there  were  actual  fraud.  And  it  seems  a  trustee  may 
not  purchase  the  trust  property  for  his  own  benefit,  when  it  is  sold  under  a 
judicial  decree,  which  he  was  not  instrumental  in  procuring,  unless  by  the 
order  of  sale  he  was  specially  allowed  so  to  purchase :  Rickets  o.  Montgomery', 

15  Md.  46 :  .fftmignn  w,  Olpannplr  9Q  Mn.  1 Q1  ;  Bank  V.  DubuQue,  8  Clarke 
(la.)  277;  Obert  v.  Obert,  1  Beas.  428;  Elliott  ».  Pool,  8  Jones  Eq.  17; 
Hoitt  t;.  Webb,  36  N.  H.  158 ;  Chandler  v.  Moulton,  83  Vt.  245  ;  Freeman  v. 
Harwood,  49  Me.  195 ;  Martin  v,  Wyncoop,  12  Ind.  266  ;  Newcomb  v.  Brooks, 

16  W.  Ya.  70;  see  Anderson  v.  Butter,  5  Law  Rep.  An.  166,  and  note;  9 
Am.  St.  Rep.  620,  note.  But  see,  contra^  Elrod  v.  Lancaster,  2  Head  571 ; 
Mercer  v.  Newcum,  28  Ga.  151 ;  Huger  v.  Huger,  9  Rich.  Eq.  217 ;  Earl  v, 
Habey,  1  McCart.  882;  Allen  i;.  Gillette,  127  U.  S.  589  ;  Lusk's  Appeal  108 
Pa.  St.  252 ;  cf,  Patterson  t7.  Lennig,  118  Id.  571.  He  may  obtain  leave  from 
the  court  to  purchase  when  he  has  an  interest  to  protect :  Scholler  v.  Scholler, 
101  N.  Y.  167  ;  see  Froneberger  v.  Lewis,  79  N.  C.  426.  A  trustee  permitted 
to  bid  at  his  own  sale,  must  act  within  the  strictest  line  of  his  responsibility : 
Cadwalader's  Appeal,  64  Pa.  St.  298. 

A  mortgagee  of  personalty  does  not  full  within  the  principle  which  pre- 
vents a  trustee  from  buying  at  his  own  sale :  Black  v.  Hair  et  al.,  2  Hill  Ch. 
623.  So  of  a  mortgagee  generally :  Iddings  v,  Bruen,  4  Sand.  Ch.  223 ; 
Knight  V.  Marjoribanks,  2  Macn.  &  Gord.  10;  Murdock*s  Case,  2  Bland  461 ; 
Campbell  t;.  Penna.  L.  Ins.  Co.,  2  Wharton  58  ;  unless  with  a  power  of  sale : 
Waters  t;.  Groom,  11  CI.  &  Fin.  684  ;  Mapps  v.  Sharpe,  82  Illinois  18  ;  Joyner 
V.  Farmer,  78  N.  C.  196 ;  Mackey  v.  Stafford,  48  Wis.  658 ;  or  he  buys  in 
without  a  power  and  without  a  foreclosure :  Gunn  v.  Brantley,  21  Ala.  683. 
But  a  second  mortgagee  may  purchase  under  a  power  of  sale  exercised  by  the 
first  mortgagee:  Shaw  v.  Bunny,  84  L.  J.  Ch.  257;  11  Jur.  N.  S.  99  ;  and 
see  Britton  v.  Lewis,  8  Rich.  Eq.  271.  And  where  a  htmafide  creditor  after- 
wards becomes  a  trustee,  he  may  buy  in  a  judgment  against  a  ceBtui  que  trusty 
and  may  pursue  all  legal  remedies  to  enforce  payment  of  it ;  nor  has  the  cestm 
que  trust  any  right  to  inquire  how  much  the  former  paid  for  it :  Prevost  v. 
Gratz,  Peters  Ch.  864  ;  but  see  Irwin  v.  Harris,  6  Ired.  £q.  221.  If  a  trustee 
for  creditors  sues  out  a  mortgage  belonging  to  the  trust,  and  purchases  the  real 
estate  at  such  sale  in  his  own  name,  it  is  as  trustee  for  the  creditors :  Campbell 
V,  McLain,  51  Pa.  St.  200. 

A  purchase  by  the  trustee,  when  perfectly  fair,  made  from  the  cestui  que 
trusty  or  with  his  assent,  under  a  fall  knowledge  of  the  circumstances,  or  when 
subsequently  confirmed  by  him  directly  or  by  long  acquiescence,  with  such 
knowledge,  will  not  be  set  aside  by  a  court  of  equity :  Pennock's  App.,  12  Pa. 
St.  446  ;  Bruch  v.  I^antz,  2  Rawle  892 ;  Harrington  v.  Brown,  5  Pick.  519 ; 
Dunlap  V.  Mitchell,  10  Ohio  117;  Scott  v.  Freeman,  7  S.  &  M.  410 ;  Janison 
V,  Hopgood,  7  Pick.  I ;  Musselman  v.  Eshelman,  10  Pa.  St.  874 ;  Hawley  t^. 
Cramer,  4  Cowen  719;  Todd  v.  Moore,  1  Leigh  457;  Villines  v.  Norflett,  S 
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tion  for  his  servioes,  and  prevents  him  from  reoeiving  anything 
beyond  reimbursement  of  his  expenses^  unless  there  be  an  express 
contrary  stipulation.^  So  far  as  such  reimbursement  extends,  he  is 
eDtitled  to  claim  it  in  the  fullest  extent.  All  payments  made  and 
labilities  incurred  by  him,  and  all  his  reasonable  costs,  as  between 
solicitor  and  client,  of  any  suit  relating  to  the  trust,  are  to  be  paid 
out  of  the  estate,  or,  if  that  should  prove  deficient,  by  the  cedui 

Der.  Ch.  167  ;  Roberts  v.  Roberts,  68  N.  C.  27 ;  Boerum  v.  Schenck,  41  N. 
Y.  182 ;  Coffee  v.  Ruffin,  4  Cold.  (Tenn.)  487  ;  Carter  v.  Thompson,  41  Ala. 
375;  Bnell  v.  Buckingham,  16  Iowa  284  ;  James  v.  Japes,  55  Ala.  525;  see 
Be  Taylor  Orphan  Asylum,  86  Wis.  534;  Field  v.  Arrowsmith,  8  Humpf. 
442;  Henricks  v.  Robinson,  2  Johns.  Ch.  811 ;  Miggett's  App.,  109  Pa.  St. 
520 ;  Beckett  v,  Tyler,  8  McArthnr  (D.  C.)  819.  It  has  been  held,  however, 
that  a  court  of  equity  will  never  aid  a  trustee,  under  any  circumstances,  to 
enforce  such  a  purchase,  though  it  might  refuse  to  annul  it :  Monro  v,  Allaire, 
2  Caines's  Cas.  183.  This  distinction  is  a  valid  one  in  general,  yet  its  universal 
application  may  be  doubted  under  later  decisions :  see  Hill  on  Trustees  588, 
note;  Salmon  v.  Cutts,  4  De  G.  &  S.  181. 

A  trustee  who  has  in  good  faith  made  an  actual  sale  of  trust  property  to  a 
third  person  may  afterwards  purchase  it  from  such  person :  Creveling  v.  Fritts, 
84  N.  J.  £q.  134  ;  Bash  v.  Sherman,  80  III.  160  ;  Postlethwaite  v,  Rickman, 
€6  L.  T.  Rep.  514 ;  cf.  Talbot  r.  Provine,  7  Baxter  (Tenn.)  502,  518. 

A  sale  by  a  trustee  to  his  cestui  que  trust  stands  on  the  same  footing  as  a 
purchase  by  a  trustee  from  his  cestui  que  trusty  and  is  void,  especially  if  the 
trostee  has  taken  any  unfair  advantage :  McCants  v.  Bee,  1  McCord  Ch.  388. 
'  Robinson  v.  Pett,  8  P.  Wms.  251 ;  2  Lead.  Cas.  Eq.  206.  In  the  United 
States,  however,  with  a  few  exceptions,  the  English  rule  has  not  been  followed, 
and  trustees  are  allowed  a  compensation  for  their  trouble :  Muscogee  Lumber 
Co.  V.  Hyier,  18  Fla.  698 ;  Hancox  ».  Meeker,  95  N.  T.  528 ;  Widener  v.  Fay, 
h\  Md.  278.  In  some  states  the  amount  is  fixed  by  statute ;  in  others  it  is  in 
the  discretion  of  the  court  to  allow  a  reasonable  sum.  Mismanagement  or 
neglect  may  work  a  forfeiture  of  commissions :  Arnold  v.  Byard,  2  Dev.  £q. 
4;  Wright  V.  Wright,  2  McCord  Ch.  196 ;  Gould  ».  Hays,  25  Ala.  482 ;  Pro- 
hate  Judge  r.  Jackson,  58  N.  H.  458 ;  Cook  v.  Lowry,  95  N.  Y.  108 ;  State 
r.  Richardson,  29  Mo.  App.,  595 ;  Jacobus  v.  Munn,  88  N.  J.  Eq.  622 ; 
Fahnestock's  App.,  104  Pa.  St.  46;  l^anier  t;.  Brunsen,  21  S.  C.  41.  The 
tnislee  and  cestui  may  agree  upon  commissions :  Bowker  v.  Pierce,  180  Mass. 
262.  A  person  is  not  entitled  to  receive  commissions  both  as  executor  and  as 
trostee  upon  the  same  fund  for  the  same  time :  Hall  v.  Hall,  78  K.  Y.  585 ; 
bat  Vhen  his  duties  as  executor  have  ceased,  and  he  continues  to  act  as  trustee, 
he  may  charge  commissions  as  trustee :  Laytin  v.  Davidson,  95  N.  Y.  268 ; 
Re  Mason  98  Id.  527 ;  Re  Crawford,  1 18  Id.  560.  A  trustee  is  entitled  to  an 
additional  sum  for  extraordinary  services :  Turnbull  v,  Pomeroy,  140  Mass. 
117;  see  Tracey  v.  Gravois  Ry.  Co.,  84  Mo.  210.     A  stranger  who  renders 
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jt^  trust  personally.^  Bat  if  the  trustee  is  himself  a  solicitor,  be 
cannot,  of  course,  charge  the  trust  for  his  own  professional  services^ 
so  as  to  derive  iu  that  form  a  personal  benefit.' 

If  a  trustee  faU  in  performance  of  his  trusts,  whether  by  exceed- 
ing or  falling  short  of  its  proper  limits,  the  oeeim  que  trust  is 
entitled  to  a  remedy  in  equity. 

We  have  already  seen  that,  if  there  be  no  trustee,  or  if  the 
trustee  is  desirous  to  be  discharged  from  his  trusty  the  Court  of 
Chancery  wiU  undertake  the  office.  If  there  be  an  existing  and 
acting  trustee,  who  either  refuses  to  i)erform  a  particular  duty,  or 
threatens  to  do  an  unauthorized  act,  he  may  be  compelled  to  act 

Taluable  services  to  a  trust  estate  is  entitled  to  compensation:  Trustees  v. 
•Greenough,  105  U.  S.  527^  and  see  Maitderson's  App.,  118  Pa.  St.  631. 

'  A  trustee  is  entitled  to  be  fully  reimbursed  for  all  expenses  incurred  and 
responsibilities  assumed  in  the  management  of  the  trust :  Fowle  v.  Mack,  2  Vt. 
19 ;  Green  v.  Winter,  1  Johns.  Ch.  27 ;  Burr  v.  McEwen,  1  Bald.  154 ;  Pen- 
nell's  Appeal,  2  Pa.  St  216 ;  Morton  t;.  Adams,  1  Strobh.  £q.  76 ;  Hatton  r. 
Weems,  12  G.  &  John.  88 ;  Morton  v.  Barrett,  22  Me.  257 ;  Re  Antenrdth, 
8  Dem.  (N.  Y.)  200.  And  this  is  the  case  even  though  the  trust  may  have 
been  afterwards  declared  void,  provided  he  acted  in  good  faith:  Hawley  v. 
.James,  16  Wend.  61 ;  Stewart  v.  McMinn,  5  W.  &  S.  100. 

Expenses  incurred  unnecessarily,  and  by  the  fault  of  the  trustee,  will  not  be 
.allowed :  Berryhiirs  App.,  85  Pa.  St.  245 ;  Page  v,  Boynton,  68  N.  H.  190 ; 
McCarter's  Estate,  94  N.  T.  558;  see  Chamberlin  v.  Estey,  55  Vt.  878; 
Tatum  o.  McLellan,  56  Miss.  852.  Tru9tees  are  entitled  to  expenses  incurred 
in  taking  the  opinion  of  counsel  as  to  the  trust  estate :  Feanis  v.  Young,  10 
Yes.  184;  McElhenny's  Appeal,  46  Pa.  St.  847. 

'  Moore  v.  Frowd,  8  M.  &  C.  45 ;  Bainbridge  v.  Blair,  8  Beav.  588.  Though 
•see  Cradock  v.  Piper,  1  Macn.  &  Gord.  668.  Cradock  i?.  Piper  was  disap- 
proved in  Broughton  v.  Broughton,  5  De  G.,  M.  &  G.  160.  See  also  Lyon 
^.  Baker,  5  De  G.  &  Sm.  622 ;  Mayer  r.  Gulluchat,  6  Rich.  Eq.  1 ;  Clack  r. 
Carlon,  7  Jur.  N.  S.  441  and  Id.  part  2,  p.  211  ;  Green  v.  Winter,  1  Johns, 
Ch.  87,  88;  Manning  v.  Manning,  Id.  582;  Mumford  v.  Murray,  6  Id.  17; 
State  Bank  v.  Marsh,  Saxton  288;  Egbert  v.  Brooks,  8  Harring.  110;  Miles 
'V.  Bacon,  4  J.  J.  Marsh.  457 ;  Kendall  i>.  New  England  Carpet  Co.,  18  Conn. 
384.  Though  commissions  may  be  agreed  upon  at  the  creation  of  the  trust : 
Boyd  V.  Hawkins,  2  Dev.  Ch.  212.  A  tnistee,  however,  may  receive  a  benefit 
from  his  cestui  qve  trust  by  will :  Hindson  v  Weatherill,  5  De  G.,  M.  &  G. 
861 ;  Stump  v.  Gaby,  2  Id.  268.  But  see  Waters  r.  Thorn,  22  Beav.  547. 
In  Perkins's  App.,  ,108  Pa.  St.  814,  it  was  held  that  a  lawyer  who  rendered 
services  of  a  professional  character  was  entitled  to  compensation  for  tocli 
.services  in  addition  to  his  commissions. 
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in  llie  one  case  or  restrained  in  the  other  ;^  or^  if  necessary^  he 
may  be  removed  altogether  from  the  trust  and  another  appointed 
in  his  room.' 

If  a  breach  of  trust  has  been  committed,  the  trustee  *will  r#/»oi 
be  liable  to  make  good  any  consequent  loss,  whether  im- 
mediately  resulting  from  it,  or  traceable  to  its  effect  And  if 
several  trustees  have  concurred  in  its  commission,  each  of  them  will, 
in  favor  of  the  cestui  qae  trusty  be  severally  liable  for  the  whole 
loss.'  But  if  no  actual  fraud  has  been  committed,  a  contribution 
may  be  enforced  as  between  themselves.  And  if  any  third  party 
has  knowingly  reaped  the  benefit  of  the  breach  of  trust,  the  loss 
may  be  eventually  cast  on  him.^  If  the  cestuis  que  truslent  them- 
selves, being  suijurisy  have  consented  to  the  act,  they  cannot  after- 
wards be  heard  to  complain  of  it  f  and  if  some  only  out  of  several 
have  so  consented,  the  trustees  and  the  other  cestuia  que  irudervt 
must  be  indenmified  out  of  their  interest  f  nor  can  the  trustee  waive 
the  right  to  such  indemnity,  because  it  is  a  security,  not  to  himself 
alone,  but  to  the  other  cestuia  que  truskrd  also,  to  be  worked  out 
through  him.'    If,  after  the  commission  of  a  breach  of  trust,  the 

'  Ktrbj  V.  Marsh,  8  Y.  &  C.  295 ;  Att.-Gen.  v.  Major  of  Liverpool,  1  M. 
&C.  171,  210. 

*  Att.-Gen.  v.  Shore,  9  Gl.  &  F.  855 ;  Att-Gen.  v,  Cains  College,  2  Keen 
150.    See  note  to  page  88,  ante, 

'  The  personal  representatives  of  a  deceased  trustee  are  liable  to  the  extent 
of  the  assets,  and  in  case  of  a  joint  breach  c^  trust  they  may  be  joined  with 
the  sanrivors  as  defendants :  Hazard  v.  Durant,  19  Fed.  Bep.  471 ;  Brown  t;. 
Lambert,  88  Gratt.  (Va.)  266. 

^  Bigham  v.  Coleman,  71  Ga.  176  ;  Hickson  v,  Bryan,  75  Id.  892 ;  Carring- 
ton  V.  Anderson,  16  Lea  (Tenn.)  810;  Treadwell  v.  McKeon,  7  Baxter 
(Teim.)  201 ;  Vance  v.  Kirk,  29  W.  Ya.  844 ;  Loring  v.  Brodie,  184  Mass. 
458;  Tnrner  p.  Hojrle,  95  Mo.  837 ;  Bomar  v.  Gist,  25  S.  C.  840 ;  Cavagnaro 
e.  Dot,  68  Cal.  227;  Morgan  t?  Fisher,  82  Va.  417;  Fifth  Nat.  Bank  r. 
Byde  Park,  101  111.  595  ;  see  Walker  v,  Manhattan  Bank,  25  Fed.  Rep.  254. 
One  to  whom  land  is  conveyed  without  consideration  is  held  to  be  a  trustee, 
vhetfaer  he  had  notice  of  the  breach  of  trust  or  not :  Everett  v.  Railway  Co., 
67  Tex.  480.     As  to  tracing  trust  funds,  see  ante^  p.  57,  note. 

*  Campbell  v.  Miller,  88  Gra.  804 ;  Hume  v.  Beale,  1 7  Wallace,  886  ;  Evans 
t.  Benyon,  87  Ch.  D.  829. 

'  Bale  V.  Sheldrake,  60  L.  T.  Rep.  292 ;  cf.  Sawyer  o.  Sawyer,  28  Ch.  D.  595. 

^  Walker  v.  Symonds,  8  Sw.  1,  75;  Wilson  v.  Moore,  1  M.  &  K.  127; 
Greenwood  v.  Wakcford,  1  Beav.  576 ;  Fyler  v.  Fyler,  8  Id.  550  ;  Woodyatt 
V.  Gredey,  8  Sim.  180;  Fuller  v.  Knight,  6  Beav.  205. 
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trustee  has  given  full  and  complete  information  to  the  oestuis  que 
tmstent,  and  thej  have  acquiesced  in  the  existing  state  of  things, 
and  have  dealt  with  the  trustee  on  the  footing  of  that  aoquiescence, 
the  breach  of  trust  will  be  considered  as  waived.^  But  unless  there 
be  acquiescence  in  the  cestuis  qtie  tnident,  the  mere  lapse  of  time 
will  not  bar  the  liability  of  an  express  trustee ;  for  his  possession  is 
according  to  his  title.'  It  is  otherwise  with  r^ard  to  persons  who, 
not  being  themselves  express  trustees,  have  acquired  property  with 
notice  of  a  trust,  or  have  otherwise  become  trustees  by  construction 
of  equity;  for  such  persons,  though  bound  in  equity  to  perform  the 
trust,  are  not  in  strictness  existing  trustees,  but  are  to  be  constituted 
trustees  by  a  decree.  Their  possession,  therefore,  in  the  meantime 
r^ooi  is  '^'adverse  to  the  cestui  que  trust,  and  if  left  undisturbed, 
will  ultimately  exclude  him.' 
The  extent  of  the  remedy  which  equity  affords  depends  on  the 
character  of  the  wrong  done.  There  does  not  appear  to  be  any 
case  where  the  court  has  awarded  damages  for  mere  injury  to  the 
estate ;  but  the  trustee  must  account  for  what  he  has  or  ought  to 

^  Brice  V.  Stokes,  11  Yes.  819;  Walker  v.  Symonds,  3  Sw.  1,  64,  67; 
Roberts  v.  Tunstall,  4  Hare  257;  Cocks  v.  Barlow,  5  Redf.  (N.  Y.)406; 
Luers  v.  Bruojes,  Id.  82 ;  Jones  r.  Lloyd,  117  111.  597.  See  Hill  on  Trus- 
tees, 4th  Am.  ed.  pp.  267  and  460  et  seq.,  where  the  American  cases  are  col- 
lected. 

'  If,  however,  there  is  negligence  on  the  part  of  the  cestui  que  trust  in 
asserting  his  rights,  a  court  of  equity  will  not,  after  a  long  lapse  of  time,  render 
the  trustee  liable :  Bright  v.  Legerton,  2  De  6.,  F.  &  J.  606.  But  the  breach 
of  trust  must  be  distinctly  brought  to  the  notice  of  the  cestui  que  trust;  it  is 
only  from  the  time  of  such  notice  that  the  statute  begins  to  run  in  favor  of  the 
trustee:  Hunter  v.  Hubbard,  26  Texas  537;  see  also  New  Market  v.  Smart, 
45  N.  H.  87;  Smith  v.  Drake,  8  C.  £.  Green  805;  King  v.  Mackellar,  109 
N.  T.  216. 

By  the  Supreme  Court  of  Judicature  Act,  1873,  Stat.  36  &  87  Vict.  c.  66, 
s.  25,  it  is  declared  that  no  claim  of  a  cestui  que  trust  against  his  trustee  for 
any  property  held  on  an  express  trust,  or  in  respect  of  any  breach  of  such  trust, 
shall  be  held  to  be  barred  by  any  Statute  of  Limitation.  This  is  but  a  statutory 
declaration  of  a  law  which  had  always  been  recognized  and  administered  in 
courts  of  equity ;  it  does  not  apply  where  there  has  been  acquiescence  or  gross 
laches  on  the  part  of  the  cestui  que  trust :  Harston  v,  Tenison,  20  Ch.  D.  109. 

*  Beckford  v.  Wade,  1 7  Yes.  99 ;  Hovenden  v,  Annesley,  2  Sch.  &  L.  633 ; 
Wedderbum  v.  Wedderbum,  2  K.  722;  s.  c.  4  M.  &  C.  41 ;  3  &  4  Wm.  4, 
c.  27,  8.  25. 
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have  received,  with  interest  at  four  per  cent,  on  moneys  improperly 
letained.* 

The  giving  of  interest,  however,  is  merely  an  imperfect  method 
of  estimiating  the  indemnity  which  the  cestui  gue  trust  may  claim, 
and  does  not  preclude  the  adoption  of  a  more  accurate  rule.     If, 
therefore,  the  property  is  at  the  time  of  the  trustee's  misapplication 
actually  invested  in  stock,  and  is  improperly  sold  out  by  him,  or 
if  the  trust  deed  contains  a  direction  so  to  invest  it,  the  amount  of 
such  stock  will  be  the  measure  of  the  indemnity ;  and  the  trustee 
may,  at  the  option  of  the  cestui  que  trusty  be  compelled  either  to 
repay  the  money  with  interest,  or  to  make  good  the  amount  of 
stock  which  has  been  improperly  sold,  or  which  a  timely  investment 
would  have  produced.'  The  effect  in  this  respect  of  an  option  given 
by  the  instrument  of  trust  to  invest  either  in  stock  or  real  security, 
but  not  exercised  by  the  trustee,  appears  to  be  doubtful.'    If  there 
is  also  an  express  direction  to  accumulate,  the  replacement  may  be 
extended  to  the  amount  of  accumulation  which  would  have  been 
produced  by  a  proper  investment  of  the  dividends.*    If  an  im- 
proper investment  has  been  made,  it  is  considered,  as  against  the 
trustee  himself,  equivalent  to  no  investment.    But  in  favor  of  the 
^cestui  que  trust  it  gives  an  option  to  claim  either  the  in- 
vestment made,  or  the  replacement  of  the  original  fund   ^*     ^ 
with  interest,  according  as  the  one  or  the  other  may  be  most  for  his 
benefit* 

If  there  be  circumstances  of  actual  malfeasance,  as,  for  instance, 
if  the  trustee  has  not  only  n^lected  to  invest  the  fiind  but  has 

'  Ludlow  r.  Greenhoiue,  1  Bligh  N.   S.  17,  57;  Rocke  v.  Hart,  11  Yes. 
58 ;  Tebbs  v.  Carpenter,  1  Madd.  290.     See  antCy  56  57,  notes. 
■  Clark  V.  Trelawney,  60  L.  T.  Rep.  620. 

*  Bpchall  V.  Bradford,  6  Madd.  285 ;  Watts  v.  Girdlestone,  6  Beav.  188 ; 
AiB€s  p.  Parkinson,  7  Id.  879 ;  Shepherd  v,  Mouls,  4  Hare  500.  It  is  estab- 
lished now,  however,  that  where  trustees  have  a  discretion  to  invest  in  stock  or 
i«al  Becaritie0  and  fail  to  make  any  proper  investment,  they  are  only  charge- 
able with  the  amount  of  the  principal  sum  with  interest,  and  not  with  the  value 
cf  the  stock  they  might  have  bought :  Robinson  v,  Robinson,  1  De  6.,  M.  & 
G.  256,  overruling  Watts  v.  Girdlestone,  6  Beav.  188.  And  see  Ihm'sen's 
App.,  43  Pa.  St.  481 ;  Blauvelt  v.  Ackerman,  5  C.  E.  Green  141 ;  Darling  v. 
Hammer,  Id.  220. 

*  Pride  V.  Fooks,  2  Beav.  430. 

'  Lane  v.  Dighton,  Amb.  409 ;  tn/ra,  Conversion. 
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applied  it  to  his  own  purposes,  as  by  using  it  in  his  trade,  he  may 
be  charged  with  interest  at  five  per  cent.,  instead  of  four.  And  the 
same  may  be  done  where  his  misconduct  has  been  very  gross,  as 
where  an  executor,  being  directed  to  lay  out  property  in  the  fimds, 
had  unnecessarily  sold  out  stock,  kept  large  balances  in  his  hands, 
and  resisted  payment  of  debts  by  a  false  pretence  of  outstanding 
demands.^  Where  the  improper  application  has  produced  an  as- 
certainable profit,  as,  for  example,  where  the  trust  money  has  been 
applied  either  solely  or  as  mixed  up  with  other  property  belonging 
to  the  trustee,  in  carrying  on  a  trade  or  other  speculation,  the 
eesiui  que  truM  is  entitled  to  claim  the  profits.  And  with  this  view 
he  may  insist  on  an  account  of  the  profits  made,  so  that  after  they 
have  been  ascertained,  he  may  have  an  option  to  accept  either  the 
amount  realized  or  interest  at  five  per  cent^' 

In  some  cases,  where  there  has  been  an  express  direction  to 
accumulate,  accompanied  by  special  circumstances  of  malfeasance, 
the  account  has  been  directed  in  such  a  form  as  to  charge  the  true- 
tee  with  compound  interest.' 

The  costs  of  a  suit  for  rectifying  a  breach  of  trust  are  to  some 
extent  dependent  on  the  degree  of  misconduct.  The  general  rule 
seems  to  be,  that  if  the  suit  has  been  actually  occasioned  by  the 
breaxdi  of  trust,  the  trustee  must  pay  the  costs.  If  a  suit  were 
..gg.  necessary  for  other  purposes,  *»«  for  administering  the 
estate  or  construing  the  trusts,  he  may  have  his  general 
costs    as  between  solicitor  and  client,  notwithstanding  that  it 

'  On  the  subject  of  the  liability  of  a  trustee  for  interest,  see  Hill  on  Trustees, 
4th  Am.  ed.  568,  note ;  Perry  on  Trusts,  §  468.  Interest  may  in  some  cases 
be  compounded  against  a  trustee,  but  the  decisions  as  to  this  are  conflicting. 
See  Atty.-Gren.  v.  Alford,  4  De  6.,  M.  &  G.  851 ;  Penny  v.  Avison,  3  Jur. 
K.  S.  62.  In  Page  v.  Holman,  82  Ky.  573,  interest  was  compounded  against 
trustees  who  had  used  trust  money  in  their  business.  In  a  trust  for  accumula- 
tion where  the  trustee  failed  to  accumulate,  he  was  charged  with  compound 
interest:  Emmet  v.  Emmet,  17  Ch.  D.  142.  On  this  subject  see  Cruce  v. 
Cruce,  81  Mo.  684 ;  Ames  v.  Scudder,  83  Id.  189 ;  Boberf  s  App.,  92  P«. 
St.  407,  421 ;  Hazard  v.  Durant,  14  R.  I.  25 ;  LoYett  v,  Thomas,  81  Ya. 
245. 

'  Tebbs  V.  Carpenter,  1  Mad.  290 ;  Crackelt  v.  Bethune,  IJ.  &  W.  586 ; 
Docker  v.  Somes,  2  M.  &  K.  655.     See  Robinett's  Appeal,  86  Pa.  St.  174. 

*  Raphael  r.  Boehm,  11  Yes.  92;  IS  Id.  407,  590;  Walker  v.  Woodward, 

1  Russ.  107 ;  Tebbs  v.  Carpenter,  1  Mad.  290 ;  Heighington  v.  Grant,  5  M. 

&  C.  258 ;  Emmet  v.  Emmet  17  Ch.  D.  142. 
150 


ORDIKABY  JlKD  CHARITABLE  TRUSTS.  66 

indudeB  a  prayer  for  remedying  the  effect  of  his  misconduct.  But 
he  may,  at  the  same  time,  be  compelled  to  pay  any  additional  costs 
which  that  misconduct  occasions.^ 

The  jurisdiction  for  compelling  admittance  to  copyholds  seems 
analc^QS  to  that  for  compelling  performance  of  a  trust.  For  the 
copyholder  has  the  beneficial  interest  in  the  land,  and  the  lord  is 
bound  to  perfect  his  title  by  admittance,  and  to  place  the  evidence 
of  it  on  the  manor  rolls.  But  the  lord  cannot  e  converso  bring  his 
bill  against  the  copyholder,  to  compel  him  to  come  in  and  be 
admitted  tenant ;  for  he  has  his  remedy  by  seizing  the  land  after 
procliunation  made.  It  is  said,  too,  that  if  there  be  error  in  any 
aiv&sary  proceeding  in  the  lord's  court,  the  Court  of  Chancery 
will  order  the  lord  to  examine  it ;  and  that  if  judgment  be  given 
in  the  lord's  court  on  a  copyholder's  petition,  though  no  appeal  or 
writ  of  error  will  lie,  yet  the  Court  of  Chancery  will  correct  the 
proceedings,  if  anything  be  done  against  conscience.' 

Besides  the  ordinary  trusts  which  we  have  just  considered,  there 
is  another  class  of  trusts,  those  for  charitable  and  public  purposes, 
where  the  legal  ownership  is  conferred  on  a  fiduciary  holder,  but 
the  trust  is  declared  for  g^ieral  objects,  and  not  for  the  benefit  of 
a  specific  owner. 

The  meaning  of  the  word  charity,  as  applied  to  a  trust,  is  differ- 
ent from  any  signification  which  it  ordinarily  bears.' 

The  word  in  its  widest  sense  denotes  all  the  good  affections 
which  men  ought  to  bear  towards  each  other ;  in  its  most  restricted 
and  most  usual  sense,  relief  of  the  poor.^ 

'  See  Hill  on  Trustees  551.  A  trustee  is  entitled  to  costs  as  between  solici- 
iar  and  dieut,  unless  he  has  been  guilty  of  misconduct :  Peacock  v.  Colling, 
54  L.  J.  Ch.  748 ;  Hill  v.  Spurgeon,  29  Ch.  D.  848.  And  trustees  are  enti- 
tled to  priority  for  their  costs :    Dodds  r.  Tuke,  25  Id.  617. 

*  Christian  v,  Corren,  1  P.  Wms.  829 ;  Clayton  v.  Cookes,  2  Atk.  449 ;  Ash 
9.  Bogle,  1  Verm.  367 ;  Williams  o.  Lord  Lonsdale,  3  Yes.  752 ;  Widdowson 
V.  Lord  Hairington,  1  J.  &  W.  532. 

'  In  The  Queen  v.  The  Commissioners  of  Income  Tax,  22  Q.  B.  D.  296, 
the  court  held  that  in  a  taxing  act  applicable  to  the  three  kingdoms,  the  words 
^'  charitable  purposes"  must  be  taken  in  their  ordinary  signification  and  not  as 
technical  legal  terms.  See  this  case  reviewed  in  Law  Mag.  &  Rev.  (4th  series, 
Yol.  14)  205,  '«The  Legal  and  Popular  Meaning  of  Charity." 

^  Mr.  Justice  Gray,  in  Jackson  v.  Phillips,  14  Allen  589,  defined  a  charity 
tt  •  **gift  to  be  applied  consistently  with  existing  laws,  for  the  benefit  of  an 
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In  neither  of  these  senses  is  it  employed  by  the  Court  of  Chanoery, 
r*f{f\']  ^^^^  ^  signification  has  been  affixed  to  it,  derived  *for  the 
most  part  from  the  enumeration  given  in  the  Statute  of 
Charitable  Uses.  And  the  purposes  enumerated  in  that  act,  to- 
gether with  others  analogous  to  them,  are  accordingly  considered 
as  the  only  charities  which  the  court  will  recognize.^ 

indefinite  number  of  persons,  either  by  bringing  their  minds  or  hearts  under 
the  influence  of  education  or  religion,  by  relieving  their  bodies  from  disease, 
suffering  or  constraint;  by  assisting  them  to  establish  themselves  in  life,  or 
by  erecting  or  maintaining  public  works  or  otherwise  lessening  the  burdens  of 
government." 

Other  definitions  will  be  found  in  Jones  v.  Williams,  Ambl.  652,  and  in  the 
argument  of  Mr.  Binney  in  Yidal  v.  Girard's  Ex'rs,  2  Howard  12S;  also 
Erskine  v.  Whitehead,  S4  Ind.  857. 

>  43  Eliz.  c.  4.  This  statute,  and  many  others  on  the  same  subject,  are  re- 
pealed and  other  provisions  substituted  by  the  Mortmain  and  Charitable  Uses 
Act  (1888),  61  &  52  Vict.  c.  42. 

The  jurisdiction  of  the  Court  of  Chancery  over  charitable  uses  existed  prior 
to  the  statute  of  43  Elizabeth.  See  Vidal  v.  Girard's  £x*rs,  2  How.  (U.  S.) 
127.  The  statute  or  its  general  principles  have  been  adopted  in  many  of  the 
United  States,  while  in  others  trusts  for  charitable  uses  are  enforced  by  virtue 
of  the  inherent  jurisdiction  of  courts  of  equity  over  the  subject :  Williams  v. 
Pearson,  88  Ala.  299 ;  Hinckley's  Est.,  58  Cal.  457,  504  ;  Adye  v.  Smith,  44 
Conn.  60 ;  Coit  v.  Comstock,  51  Id.  858 ;  Doughten  v.  Vandever,  5  Del.  Ch. 
51 ;  Jones  v.  Habersham  (Ga.),  107  U.  S.  174 ;  Heuser  v,  Harris,  42  111.  4S5; 
Andrews  v,  Andrews,  110  Id.  223;  Hunt  o.  Fowler,  121  Id.  269;  Grimes  r. 
Harmon,  35  Ind.  198 ;  Board  of  Commrs.  o.  Rogers,  55  Id.  297;  Elrskine  r. 
Whitehead,  84  Id.  357;  Quinn  v.  Shields,  62  Iowa  129;  Howard  o.  Am. 
Peace  Society,  49  Me.  288 ;  Drew  v.  Wakefield,  54  Id.  291 ;  Howe  v,  Wilson, 
91  Mo.  45;  Russell  v.  Allen,  107  U.  S.  165;  Hesketh  v.  Murphy,  35  N.  J. 
£q.  23;  State  v.  Gerard,  2  Ired.  £q.  (N.  C.)  210;  Miller  o.  Teachout,  24 
Oh.  St  525 ;  Sowers  v.  Cy renins,  39  Id.  29 ;  Bethlehem  Borough  v.  Perse- 
verance Fire  Co.,  81  Pa.  St.  445;  Vidal  v.  Girard's  Ex'rs,  2  How. 
(U.  S.)  127 ;  Pell  v.  Mercer,  14  R.  I.  412;  Burr  v.  Smith,  7  Vt.  241 ;  Mc- 
Allister V,  McAllister,  46  Id.  272,  284.  In  some  states  the  statute  and  its 
principles  have  been  rejected.  In  New  York  trusts  for  charitable  purposes 
are  governed  by  the  same  rules  as  trusts  for  other  purposes :  Holland  v.  AI- 
cock,  108  N.  Y.  812 ;  Cottman  v.  Grace,  112  Id.  299.  The  bw  is  the  same 
in  Minnesota:  Little  v.  Willford,  81  Minn.  178;  West  Ftr^tnta :  Wilson  p. 
Perry,  29  W.  Ya.  188;  Michigan:  Methodist  Church  v.  Clark,  41  Mich. 
730;  Hathaway  r.  New  Baltimore,  48  Id.  251;  Wisconnn:  Ruth  r.  Obcr. 
brunner,  40  Wis.  288;  Vtr<7tnui:  Wheeler  v.  Smith,  9  How.  (U.  S.)  65; 
Kain  t;.  Gibboney,  101  U.  S.  862;  Seabum  v.  Seabum,  15  Gratt.  428.  The 
policy  of  the  earlier  decisions  has  been  changed  by  statute,  and  the  present 
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The  purposes  enumerated  in  the  statute  as  charitable  are  ''  the 
relief  of  aged,^  impotent^  and  poor  people  f  the  maintenance  of 
maimed  and  sick  soldiers  and  mariners ;  the  support  of  schools 
of  learning,  free  schools,  and  scholars  of  universities ;  repairs  of 
bridges,  etcf  education  and  preferment  of  orphans;  the  relief 
and  maintenance  of  houses  of  correction ;  marriages  of  poor  maids; 
help  of  young  tradesmen,  handicraftsmen,  and  persons  decayed ; 
redemption  or  relief  of  prisoner  or  captives  ;  and  the  aid  of  poor 
inhabitants  concerning  payment  of  fifteenths,  setting  out  of  soldiers, 
and  other  taxes/'  These  are  the  only  uses  which  the  statute  in 
terms  reaches,  but  it  is  not  necessarily  confined  to  them ;  and  gifts, 
not  within  its  letter,  have  been  deemed  charitable  within  its 
equity/  Such,  for  instance,  are  gifts  for  religious  or  educational 
purposes  f  for  the  erection  of  a  hospital*  or  a  sessions  house ;  or  for 

tendency  is  towards  greater  liberality  in  tbe  matter  of  charities.  See  Fro. 
Epis.  Ed.  Society  ».  Chnrchman,  80  Va.  718;  Maryland:  State  v.  Warren, 
28  ltd.  838 ;  Isaac  v.  Emory,  64  Id.  333.  See  also  Perry  on  Trusts,  §  748 ; 
9  Law  Rep.  An.  146,  n. ;  and  5  Id.  33,  note,  in  which  the  cases  in  the  various 
states  are  collected.     See  Pom.  Eq.  Jur.  §  1029. 

'  A  gift  "to  an  equal  number  of  men  and  women  not  under  fifly  years  of 
age,"  held  a  gifl  to  the  **  aged"  within  the  statute :  Pomeroy  v,  Willway,  42 
Ch.  D.  510. 

*  As  to  gif^  to  the  **  poor,"  see  Auch's  Succession,  3D  La.  An.  1043 ;  Suter 
V.  Hilliard,  132  Mass.  412;  Hunt  v.  Fowler.  121  III.  269.  For  relief  of 
**most  deserving  poor:"  Hesketh  v.  Murphy,  35  N.  J.  Eq.  23,  note ;  s.  c.  36 
Id.  304 ;  and  see  note  upon  this  case  in  21  Am.  L.  Beg.  (N.  S.)  660,  where  many 
cases  are  collected;  Miller  v.  Atkinson,  63  N.  C.  537;  **poor,  meritorious 
widows:"  Sohier  v.  Burr,  127  Mass.  221 ;  cf,  Hoften's  Est.,  70  Wis.  522. 

*  For  maintenance  of  '*  sea^banks  and  highways :"  Wilson  v,  Barnes,  38  Ch. 
D.  507. 

*  Dmry  p.  Natick,  10  Allen  177.  A  gifl;  for  the  benefit  of  animals  is  a 
charity  within  the  statute :    Obert  v,  Barrow,  35  Ch.  D.  472. 

*  Vidal  V.  Girard's  Ex'rs,  2  Howm*d,  128;  Miller  v.  Atkinson,  63  N.  C. 
M7 ;  Stevens  v.  Shippen,  28  N.  J.  Eq.  487 ;  Wright  v.  Lynn,  9  Pa.  St.  483 ; 
Donohngh's  Appeal,  86  Id.  303  ;  Gerke  o.  Purcell,  25  Ohio  229 ;  Humph- 
ries  V.  Little  Sisters,  29  Id.  205 ;  l^welPs  Appeal,  22  Pick.  215;  Pickering 
eShotwell,  10  Pa.  St.  23;  Hadley  v.  Hopkins  Academy,  14  Pick.  240; 
Price  P.Maxwell,  28  Pa.  St.  23;  Wicker  v,  Hume,  7  H.  L.  Cas.  124; 
Sowers  p.  C3rrenius,  39  Oh.  St.  29 ;  State  v.  Academy  of  Science,  13  Mo.  App. 
218;  Hinckley  r.  Thatcher,  139  Mass.  477  ;  Morville  v.  Fowle,  144  Id.  109  ; 
Taylor  r.  Bryn  Mawr  College,  34  N.  J.  Eq.  101 ;  Russell  ».  Allen,  107  U.  S. 
165;  Simpson  v.  Welcome,  72  Me.  496. 

'  McDonald  v,  Massachusetts  Hospital,  120  Mass.  432. 
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any  other  beneficial  or  useful  public  purpose,  not  contrary  to  the 
policy  of  the  law/  but  a  gift  merely  for  useful  or  benevolent  pur- 
poses, without  specifying  what  the  purposes  are,  does  not  constitute 
a  gift  to  charity ;  because  there  may  be  many  usefiil  or  benevolent 
purposes,  which  the  court  cannot  construe  to  be  charitable  f  a  gift 
also  to  mere  private  charity  is  not  within  the  analogy  of  the  statute  ;* 
and  although  there  are  cases  where  the  court  has  apparently  inter- 
fered in  &vor  of  private  charity,  yet  such  cases  have  in  fact  been 
those  not  of  gifls  to  charitable  purposes,  but  of  gifts  to  individuals 
with  a  benevolent  purpose.  Such,  for  example,  would  be  a  gift  to 
^'  poor  relations.''  That  is  not  a  charity  in  the  legal  sense  of  the 
term,  but  a  trust  to  give  to  poor  relations ;  and  the  only  question 
under  such  a  trust  is,  whether  the  objects  are  sufficiently  specified 
to  enable  *the  court  to  execute  it,  or  whether  the  gift  is 
I-      J   void  on  the  ground  of  uncertainty.* 

'  Swasey  v,  Bible  Society,  57  Me.  528  ;  Washbume  v.  Sewall,  9  Met.  2S0 ; 
Magill  V.  Brown,  Brightly  847 ;  Fairbanks  v.  Lamson,  99  Mass.  588 ;  Thomas 
V.  Ellmaker,  1  Pars.  £q.  9S;  Cresson's  Appeal,  80  Pa.  St.  487.  For  a 
public  maseum,  good :  58  L.  T.  Rep.  212.  The  Fire  Insurance  Patrol  waa 
held  to  be  a  public  charitable  institution  in  Fire  Insurance  Patrol  v.  Boyd,  120 
Pa.  St.  624.  A  gift  of  money  to  be  applied  in  the  suppression  of  the  sale  of 
intoxicating  liquors  is  valid  as  a  charitable  use :  Haines  v.  Allen,  78  Ind.  100. 
As  to  what  is  a  charitable  use,  see  Doughten  v.  Yandever,  5  Del.  Ch.  51 ; 
8.  c.  1  Law  Rep.  An.  417  and  note,  in  which  the  cases  are  collected;  also,  8 
Id.  146,  n. ;  4  Id.  699,  n.  ;  5  Id.  88,  n. ;  Beckwith  v.  St.  Phillips  Parish,  69 
Ga.  564. 

'  Adye  v.  Smith,  44  Conn.  60 ;  Norris  v.  Thompson,  4  C.  £.  Green,  811. 
In  Saltonstall  v.  Sanders,  11  Allen,  446,  a  bequest  for  *' objects  and  pur- 
poses of  benevolence  or  charity,  public  or  private,"  was  sustained.  But  a  gift 
to  be  expended  by  the  mayor  in  hospitality  and  charity  was  held  void  as  a 
charitable  use:  Gateshead  t?.  Hudspeth,  58  L.  J.  Ch.  182;  for  ** charitable 
purposes :"  Claypool  v.  Norcross,  42  N.  J.  £q.  545 ;  In  re  Sinclair's  Trusts, 
18  L.  R.  Ir.  150 ;  In  re  Sutton,  28  Ch.  D.  464 ;  Minot  v.  Baker,  147  Mass. 
848 ;  9  Am.  St.  718,  720,  note. 

*  Ommanney  v.  Butcher,  1  Turn.  &  Russ.  260. 

«  Morice  v.  Bishop  of  Durham,  9  Yes.  899,  405 ;  10  Id.  522,  541 ;  Mitford 
V,  Reynolds,  1  Ph.  185  ;  Nash  v.  Morley,  5  Beav.  177 ;  Kendall  v.  Granger, 
5  Id.  800 ;  Towusend  v.  Cams,  8  Hare  257 ;  Nightingale  v.  Goulbum,  5  Id. 
484 ;  1  Jarm.  on  Wills  192.  A  trust  for  the  maintenance  of  particular  horses 
and  dogs  is  good,  but  is  not  a  charity :  In  re  Dean,  41  Ch.  D.  552.  A  gift 
'*for  the  aid  and  support  of  my  children  and  their  descendants  who  may  be 
destitute  and  need  such  aid,"  was  held  to  be  void  as  a  charity:  Kent  v, 
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In  Older  to  create  a  public  or  charitable  trast,  it  is  not  necessary 
that  the  property  on  which  the  trust  attaches  should  be  derived 
fix>in  private  bounty.  The  principle  is  equally  applicable  to  a  fund 
levied  by  authority  of  Parliament,  and  placed  in  the  "hands  of 
public  ofiBcers,  in  order  to  its  application  for  public  purposes.  And 
in  accordance  with  this  view,  it  has  been  determined  that  since  the 
passing  of  the  Municipal  Corporation  Act/  directing  the  corpora- 
tioD  property  to  be  applied,  first,  for  certain  specified  purposes,  and 
afterwards,  for  other  general  purposes  for  the  benefit  of  the  town, 
a  trust  has  attached  on  the  property,  giving  jurisdiction  in  equity 
to  control  any  improper  dealing  by  the  corporation.' 

It  should  be  observed,  that  trusts  for  charitable  purposes,  equally 
with  those  for  individual  benefit,  must  be  of  a  character  not  pro- 
hibited by  the  policy  of  the  law.  A  trust  therefore  to  promote  re- 
ligion must  not  be  directed  to  what  the  law  calls  a  superstitious 
use,  as,  for  example,  the  maintenance  of  a  priest  to  pray  for  the 
soul  of  the  donor.'    If  such  a  trust  be  created  in  terms  which 

Danbam,  142  Moss.  216;  but  a  gift  to  be  distributed  **  among  my  relations 
and  for  benevolent  objects,'*  was  held  to  be  good :  Goodale  v.  Mooney,  60 
K.  H.  528.     See  also  Att.-Gen.  v.  Ironmongers'  Co.,  2  My.  &  K.  576; 
Att.-Gen.  r.  Painters'  Co.,  2  Cox  51 ;  Drew  v.  Wakefield,  54  Me.  291.     Gifts 
in  tnist  for  charitable  institutions  to  be  incorporated  in  the  future  were  sus- 
tained in  Ould  9.  Washington  Hospital,  95  U.  S.  808 ;  Gould  v.  Orphan  Asylum, 
46  Wis.  106;  Russell  v.  Allen,  107  U.  S.  168;  Coit  v.  Comstock,  51  Conn. 
852;  see  Fidelity  Co.'s  App.,  99  Pa.  St.  448.     As  to  gifts  to  unincorporated 
associations  see  Byers  v.  McCartney,  62  Iowa  889 ;  8  Law  Bep.  An.  147,  note. 
M  &  6  Wm.  4,  c.  76,  s.  92. 

'  Att.-Gen.  v.  Mayor  of  Dublin,  1  Bligh  N.  S.  812 ;  Att.-Gen.  v,  Comp- 
ton,  1  N.  C.  C.  417 ;  Att.-Gen.  v,  Aspinwall,  2  M.  &  C.  618 ;  Att..Gen.  v. 
Corporation  of  Poole,  2  K.  190 ;  4  M.  &  C.  17  ;  8  CI.  &  F.  409 ;  Att.-Gen. 
r.  Shrewsbury,  6  Beay.  220.  See  Humane  Fire  Co.'s  App.,  88  Pa.  St.  889. 
*  It  has  been  held  that  there  are  no  uses  which  can  be  denominated  supersti- 
tioQs  in  the  United  States:  Methodist  Church  t^.  Remington,  1  Watts  218; 
Gaas  V.  Wilhite,  2  Dana  170 ;  Miller  t;.  Porter,  58  Pa.  St.  292.  Money  to  be 
paid  for  masses  is  a  good  charitable  use:  Ex  parte  Schouler,  184  Mass.  426; 
Re  Hagenmeyer's  Will,  12  Abb.  N.  Cas.  (N.  Y.)  482.  A  gift  for  the  care 
of  a  harial  lot  is  good :  Bronson  v.  Strouse,  57  Conn.  147.  The  court  refused 
to  sustain  a  devise  to  an  infidel  society  as  a  charity  in  Zeisweiss  v.  James, 
63  Pa.  St.  465.  A  devise  to  Henry  George  for  the  purpose  of  ''  spreading; 
the  light"  on  social  and  political  liberty  and  justice  by  distributing  his  publica- 
tions *' Progress  and  Poverty,"  "Problems  of  the  Times,"  etc.,  was  held 
Tad  in  Hutchins  o.  George,  44  N.  J.  £q.  124,  because  the  author  described 
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show  that  the  illegal  object  alone  was  contemplated,  e,  g.,  that  the 
only  object  was  to  obtain  for  the  donor  the  beneEt  of  Ae  prayers, 
the  gift  will  be  simply  void.  If  it  appears  that  charity  was  the 
object  contemplated,  e.  g.,  that  it  was  intended  to  benefit  the  priest 
or  to  support  his  chapel,  the  illegality  of  the  particular  method 
will  not  exclude  some  other  application,  but  the  fund  will  be  at  the 
disposal  of  the  crown,  to  be  applied  '''under  the  sign  manual 
L  J  for  some  lawful  object.*  In  respect  also  to  gifts  for  any 
charitable  purpose,  whether  religious  or  not,  there  is  an  express  re- 
Btriction  by  statute,  invalidating  aU  gifts  of  or  charges  on  real  es- 
tate,  or  on  estate  savoring  of  the  realty,  for  charitable  uses,  unless 
made  by  indenture,  twelve  months  previously  to  the  donor's  de- 
cease. By  the  operation  of  this  act,  if  the  trust  is  entirely  for 
charity,  the  gift  is  invalid  at  law ;  if  the  gift  at  law  is  good,  yet 
the  trust  is  invalid,  and  the  estate  must  be  reconveyed.' 

The  incidents  of  tL  trust  for  charitable  purposes  are  for  the  most 
part  the  same  with  those  of  an  ordinary  trust.  The  principal 
points  of  distinction  are,  first,  that  a  charitable  trust  is  not  affected 
by  lapse  of  time  in  the  same  manner  as  a  trust  for  private  per- 
sons ;*  and  secondly,  that  where  an  apparent  charitable  intention 

tbe  system  by  which  the  landowners  of  the  country  hold  the  title  to  their  lands 
as  robbery.  See  a  note  upon  this  case  in  28  Am.  L.  Reg.  (N.  S.)  185.  This 
decision  was  reversed  upon  appeal  and  the  devise  held  a  valid  charitable  use. 
**  What  these  writings  are  calculated  to  effect  is  to  cause  the  repeal  in  a  legiti- 
mate mode  of  the  laws  at  present  regulating  the  title  to  land  and  the  substitu- 
tion of  a  different  system.  ...  It  is  simply  a  proposition  to  alter  the  law  ac- 
cording to  the  law :"  George  v.  Braddock,  18  Atl.  Rep.  881. 

'  West  V.  Shuttleworth,  2  M.  &  K.  684  ;  tn/ra,  cy  pres  application. 

*  6  Geo.  8,  c.  186;  Jarm.  on  Wills  198.  See  Philpott  t;.  St.  George's 
Hospital,  6  H.  L.  Gas.  888 ;  Hall  v.  Warren,  9  Id.  420.  The  Statutes  of 
Mortmain  are  not  generally  in  force  in  the  United  States :  2  Kent's  Gom.  282 ; 
Yidal  V.  Girard's  Ex'rs,  2  Howard  187 ;  Hill  on  Trustees  76,  710,  4th  Am. 
ed.  There  are,  however,  legislative  provisions  regulating  charitable  gifts  in 
certain  particulars. 

*  No  neglect  or  perversion  of  the  funds  of  a  charity  by  the  trustees  will  be 
permitted  to  affect  it:  Hadley  v.  Hopkins  Acad.,  14  Pick.  240  ;  Wright  v. 
Linn,  9  Pa.  St.  483 ;  Att.-Gen.  v.  Wallace,  7  B.  Monr.  611 ;  Price  v.  Meth- 
odist Gburch,  4  Hamm.  542.  Nor  will  the  cestui  que  trust  be  affected  by  the 
declarations  of  the  trustees:    McEissick  v.  Pickle,  16  Pa.  St.  148. 

A  charitable  use  is  not  within  the  rule  against  perpetuities :  State  of  Delaware 
V,  Griffith,  2  Del.  Ch.  892.     Bee  8  Law.  Rep.  An.  147,  n. ;  5  Id.  84,  n. ;  contra 
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has  fidled,  whether  by  an  incomplete  disposition  at  the  outset^  or 
by  subsequent  inadequacy  of  the  original  object,  effect  may  be 
giiven  to  it  by  a  cy  prea  or  approximate  application,  to  the  exclu- 
sion of  a  resulting  trust  for  the  donor. 

The  first  of  these  peculiarities  exists  in  reference  to  the  rule  which 
has  been  already  stated,  that,  as  between  the  cestui  que  trust  and  an 
express  trustee,  no  length  of  time  is  a  bar  to  the  right ;  and  that, 
on  the  other  hand,  with  respect  to  constructive  trustees,  or  parties  " 
who  have  acquired  an  estate  with  notice  of  a  trust,  the  same  prin- 
ciple does  not  apply.     In  the  case  of  charities,  both  branches  of  this 
rule  are  subject  to  modification.     With  respect  to  the  first  branch, 
it  has  been  determined,  that  if  the  trustees  of  a  charity  have  bona 
fide  mistaken  the  right  mode  of  application,  and  have  actually  dis- 
bursed the  funds  in  accordance  with  that  mistake,  and  without 
notice  of  the  objection,  the  disbursements  shall  not  be  disallowed  ;^ 
and  further,  that  although  the  mere  length  of  an  erroneous  usage 
*cannot  alter  the  original  trust,  yet  where  trusts  have  been   rucnq-i 
imposed  on  colleges  or  other  existing  corporations,  who  are 
under  no  obligation  to  accept  them,  traditional  usage  may  be 
allowed  an  effect  which  in  ordinary  cases  it  might  not  possess. 
And  it  has  been  accordingly  held  that,  if  there  are  questions  on 
^  ori^nal  instrument  of  foundation,  and  an  arrangement  be 
&irly  made  at  the  time  of  acceptance,  and  evidenced  by  contempo- 
TaDeoos  instruments  or  by  constant  subsequent  usage,  the  court 
will  not  disturb  it,  although  in  its  own  view  of  the  original  instru- 
iQCDt  gaeh  arrangement  was  in  effect  a  modification  of  that  which 
luight  now  be  considered  the  best  construction.' 

In  these  instances  the  lapse  of  time  is  allowed  to  operate  against 
A  charily  to  a  greater  extent  than  against  an  individual.     But  on 

ifl  Xew  Tork,  where  charitable  trusts  are  subject  to  same  rules  as  other  trusts :  ^ 
Crnibhank  v.  Home  for  the  Friendless,  113  N.  Y.  837;  nor  accumulations: 
^ier  V.  Burr,  127  Mass.  221 ;  and  a  general  limitation  over  from  one  charity 
to  toother,  contingent  on  the  neglect  of  the  trustees  of  the  former  at  any  time 
for  a  fixed  period  to  carry  on  the  charity  properly,  is  valid :  Christ's  Hospital 
p-  Grainger,  7  Macn.  &  6.  460 ;  Stoors  Agr.  School  v.  Whitney,  54  Conn. 
142. 

'  Att-Gen.  v.  Pretyman,  4  Beav.  462 ;  Att.-Gen.  v.  Drapers'  Company,  6 
Id.  382 ;  Att-Gen.  v.  Mayor  of  Exeter,  Jac.  443 ;  2  Russ.  362. 

'  Att.-Qen.  v.  Cains  College,  2  K.  150 ;  Att..Gcn.  v.  Drapers'  Company, 
6  BeaT.  882. 
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the  other  hand;  its  operation  under  the  second  branch  of  the  rule 
as  a  bar  to  claims  against  a  constructive  trustee,  was  not,  until  the 
late  statute  of  3  <&  4  Wm.  4,  c  27,  available  to  protect  a  purchaser 
with  notice  of  a  charitable  trust,  either  by  analogy  to  the  Statute 
of  Limitations,  or  as  a  presumptive  bar  by  acquiescence.  The 
precise  effect  of  the  statute  does  not  appear  to  have  been  deter- 
mined. Its  enactments  are  in  terms  imperative,  and  it  contains 
no  exception  in  &vor  of  charity.  But  it  seems  to  have  been 
doubted  by  Sir  Edward  Sugden  whether  charity  is  not  a  casus 
omissus,  and  whether  the  former  rule  does  not  continue.' 

The  second  and  most  singular  peculiarity  is,  that  where  an  ap- 
parent  charitable  intention  has  failed,  whether  by  an  incomplete  dis- 
position at  the  outset,  or  by  subsequent  inadequacy  of  the  original 
object,  effect  will  be  given  it  by  a  cy  pres  or  approximate  applica- 
tion,  notwithstanding  that  in  onJinary  cases  the  trust  would  be 
void  for  uncertainty,  or  would  result  to  the  donor  or  his  representa- 
tive.* 

n«_       ''The  soundness  of  the  distinction  thus  drawn  is,  perhaps, 
open  to  doubt ;  but  its  existence  is  established  by  many  pre- 
cedents ;  and  it  appears  to  rest,  partly  on  the  fistvor  due  to  charity, 

>  8  &  4  Wm.  4,  c.  27,  88.  24,  25 ;  Incorporated  Society  v.  Richard8,  1  Conii. 
&  L.  68 ;  Att.-Qen.  v.  Flint,  4  Hare  147 ;  Commi88ioner8  of  Donations  9. 
Wybrants,  2  Jones  ik  Latoache  182;  Att.-Gkn.  v.  Wilkins,  17  Beav.  285; 
tmt  contra  in  the  House  of  Lords,  Magdalen  College  v.  Att.-Gen.,  6  H.  L. 
Cas.  189;  Att.>6en.  v  Davey,  4  De  6.  &  J.  186.  See  Att.-6en.  v.  The 
Federal  Street  Meeting  House,  8  Qray  1. 

*  See  the  opinion  of  Mr.  Justice  Gray  in  Jackson  v.  Phillips,  14  Allen  574; 
Perry  on  Trusts,  §'  728.  The  doctxine  of  cy  pres  as  applied  in  the  English 
Court  of  Chancery  has  been  accepted  in  some  of  the  United  States:  see 
Hinckley's  Est.  58  Cal.  457,  512;  Erskine  v.  Whitehead,  84  Ind.  357;  Pell 
V.  Mercer,  14  R.  I.  412 ;  R.  I.  Hospital  v.  Olney,  Id.  449 ;  Theolpgical  Edu- 
cation Society  v.  Att.-Gren.,  185  Mass.  285;  Minot  o.  Baker,  147  Id. 
848 ;  and  rejected  in  others :  see  Doughten  v»  Vandever,  5  DeL  Ch.  51 ; 
Bridges  V,  Pleasants,  4  Ired.  Eq.  (N.  C.)  26 ;  cf.  Heiss  v.  Murphy,  40  Wis. 
276.  In  Pennsylvania  it  was  rejected :  Whitman  v.  Lex,  1 7  S.  &  R.  88 ;  but 
afterwards  introduced  in  a  limited  degree  by  statute :  Act  of  April  26,  1855 
(P.  L.  881) ;  Act  of  May  9,  1889  (P.  L.  178).  See  City  of  Philadelphia  r. 
Oirard's  Heirs,  25  Pa.  St  9.  The  cases  in  the  various  states  are  collected  in 
5  Law  Rep.  An.  SSy  note,  88,  note ;  see  also  **  The  Doctrine  of  cy  preM  as  ap- 
plied to  Charities,"  by  R.  H.  McOrath  (Philadelphia,  1887);  Pom.  Eq. 
Jur.,  §§  1027-1089. 
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and  partly  on  the  hypotheBia  that  the  details  of  a  charitable  gift  are 
not,  like  thoee  of  a  gift  to  individuals,  the  primary  object  of  the 
donor^  bat  that  the  tme  intention  is,  first  to  effectuate  a  charity, 
and  secondly,  to  do  so  in  the  particular  way  which  the  trust  denotes. 
Of  course  this  doctrine,  whether  well  or  ill  founded,  cannot  apply 
to  an  ordinary  trust ;  for  there  the  donor's  object  is  to  benefit  the 
persons  specified ;  and  if  that  benefit  is  not  available,  there  is  no 
ulterior  intention  to  which  efiect  can  be  given. 

In  accordance  with  this  principle  two  doctrines  appear  to  be 
established,  viz :   1.  If  in  a  gift  to  charity  an  intention  be  mani- 
fested of  appropriating  the  entire  fund,  it  will  be  effectuated,  to  the 
exclusion  of  a  resulting  trust,  notwithstanding  that  the  gift  actually 
made  is  of  a  portion  only.    And  such  intention  may  be  evidenced, 
either  by  words  declaring  an  intention  to  give  the  whole ;  or  by  a 
gift  of  specified  sums  out  of  the  income,  if  it  appear  that  at  the 
time  of  gift  such  specified  sums  exhausted  the  whole  available  in- 
come.    For  such  exhausting  gift  is  considered  equivalent  to  a  gift 
of  the  whole,  and  will  cany  any  subsequent  increase.     If  it  ap- 
pears from  the  instrument  of  gift  that  the  specified  payments  were 
meant  as  fixed  charges,  and  not  by  way  of  illustration  only,  and 
that  the  corpus  was  meant  for  the  benefit  of  the  immediate  donees, 
they  wHl,  of  course,  be  entitled  in  exclusion  of  the  charity,  to  any 
fiabsequent  increase.    The  result  of  the  decisions  in  this  respect  is, 
that  an  intention  in  fitvor  of  the  donee  will  be  presumed,  first,  if 
the  gift  be  made  to  him  subject  to  certain  specified  payments; 
secondly,  if  it  be  made  on  condition  of  making  certain  payments, 
snd  sabject  to  forfeiture  on  non-performance ;  or  thirdly,  if  the 
donor  would  be  liable  to  make  good  the  payments,  notwithstand- 
^  a  subsequent  .deficiency  of  the  ftmd.    In  like  manner,   r^c^i  i 
^  it  18  apparent  that  the  charity  was  to  have  only  a  limited 
interest,  but  that  the  immediate  donee  was  to  have  no  benefit,  the 

^Ins  or  the  subsequent  increase  will  revert  to  the  donor  or  his 

heir.» 


'Thetford  School  Case,  8  Rep.  180;  Att..6en.  v.  Arnold,  Show.  P.  C. 
^1  Att-Gen.  v.  Major  of  Bristol,  2  J.  &  W.  294;  Att.-Oen.  v.  Skinners' 
Company^  2  Rius.  407 ;  Att.-Gen.  v.  Smj-thies,  2  B.  &  M.  71 7 ;  Att-Gen. 
'•Wibon,  8  M.  &  K.  862;  Att.-Gen.  v.  Drapers'  Company,  2  Bear.  608; 
Att.«6cn.  V.  Coopers'  Company,  8  Id.  29 ;  Att.-Gen.  v.  Grocers'  Company, 
Hi  526;  Jack  v.  Bamett,  12  CI.  &  F.  812.     See  the  Mayor  of  Beverly  v. 
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2.  If  in  a  gift  to  charity  the  intended  object  be  not  specified  at 
all^  or  not  with  sufficient  certainty;  or  if  it  cease  to  exist,  or  afford 
the  means  of  applying  the  entire  fund,  the  presumed  general  object 
will  be  effectuated  by  an  application  cy  pres;  i.  e.,  an  application 
to  some  other  purpose,  having  regard  as  nearly  as  possible  to  the 
original  plan.* 

The  assumption  on  which  this  doctrine  is  based,  viz.,  that  the 
general  idea  of  charity  was  uppermost  with  the  donor,  and  that  the 
particular  charity  specified  was  merely  illustrative,  is  one  of  a  very 
doubtful  character.  Lord  Eldon  repeatedly  expressed  his  disap- 
probation of  it,  but  considered  it  firmly  established  by  precedent, 
and  for  that  reason  refused  to  overthrow  it.*  It  is,  however,  a 
mere  presumption  of  law ;  and,  therefore,  if  it  appears  from  the 
wording  of  the  instrument  that  the  individual  charity  was  the  only 
one  in  the  donor's  mind,  and  that,  if  that  should  fail,  he  intended 
the  property  to  revert  to  himself,  there  is  no  equity  to  alter  his 
disposition.* 

The  manner  in  which  the  cy  pres  application  is  effected,  is  by  re- 
ferring it  to  the  Master  to  settle  a  scheme,  having  a  regard  to  the 
instrument  of  gift.  In  ordinary  cases  this  is  not  difficult ;  as,  for 
example,  in  one  instance,  where  a  legacy  was  given  to  University 
CoU^  to  purchase  advowsons,  and  it  was  found  that  they  already 
r^^o-1  held  as  many  advowsons  *as  the  law  would  permit ;  and  in 
another,  where  a  devise  was  made  to  Trinity  Hall,  Cam- 
bridge, foT  the  purpose  of  founding  fellowships  for  the  scholars  of 
a  particular  school,  and  the  college  alleged  that  fellowships  of  this 
class  were  contrary  to  their  statutes.  In  both  these  cases  the  real 
intention  of  the  donor  was  sufficiently  obvious.    There  could  be  no 

Att.-Gen.,  6  H.  L.  Cas.  SIO;  Att.-6en.  v.  Dean  of  Windsor,  8  H.  L.  Caa. 
369. 

»  Re  Richardson's  Will,  58  L.  T.  Rep.  45 ;  Re  A.  Davis's  Trusts,  61  Id. 
430.  It  is  the  trustee's  duty  to  apply  to  the  court  for  directions  when  the  main 
purpose  of  the  trust  is  impossible:  Andrews  v.  McGufibg,  11  App.  Cas.  813. 
A  scheme  was  directed  in  Campden  Charities:  18  Ch.  D.  810;  Pease  v.  Pat- 
tinson,  32  Id.  154. 

«  Moggridge  V.  Thackwell,  7  Ves.  36 ;  Mills  v.  Fanner,  19  Id.  483. 

'  Corb3m  v.  French,  4  Yes.  418  ;  De  Themmines  v.  De  Bonneval,  5  Russ. 
288 ;  Att.-Gen.  v.  Whitchurch,  3  Ves.  141  ;  Cheiry  v.  Mott,  1  M.  &  C.  123 ; 
Rondell  o.  Dixon,  38  Ch.  D.  213  ;  White's  Trusts,  38  Id.  449;  Broadbent  v. 
Barrow,  29  Id.  560 ;  Re  Taylor,  58  L.  T.  Rep.  538. 
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doubt  in  the  one  that  he  meant  to  increase  the  advowsons  of  the 
college,  or  in  the  other  that  he  meant  to  provide  endowments  for 
the  school ;  and  accordingly  the  fund  was  applied  in  the  former  case 
for  increasing  the  value  of  the  existing  advowsons^  and  in  the  latter 
it  was  suggested  by  Lord  Thurlow  that  it  would  be  near  the  pur- 
pose if  the  college  would  admit  the  scholars  as  exhibitioners ;  or  if 
any  other  collie  would  receive  them  as  fellows.^ 

In  cases  where  the  charity  is  of  a  compound  character,  it  is  some- 
times difiScult  to  determine  in  what  part  of  the  description  its 
essence  resides.  A  doubt  of  this  kind  arose  in  a  case  where  a  gift 
had  been  made  for  apprenticing  the  sons  of  poor  Presbyterians, 
residents  in  the  testator's  parish ;  a  surplus  arose  to  be  applied  cy 
prea ;  and  it  was  contended  on  one  side  that  the  proper  objects 
would  be  poor  Presbyterians  resident  out  of  the  parish ;  on  the 
other,  that  they  would  be  poor  persons  in  the  parish,  not  being 
Presbyterians.  The  court,  on  looking  at  all  the  circumstances, 
came  to  the  conclusion  that  the  profession  of  Presbyterianism,  and 
not  the  residence  in  the  parish,  was  in  the  particular  instance  the 
primary  object^  and  decreed  in  &vor  of  the  first  scheme.' 

In  some  instances  the  object  specified  is  so  peculiar  that  it  is  dif- 
ficult to  find  anything  substantially  analogous.  In  this  case,  if 
other  charities  are  mentioned  in  the  will,  they  may  aiFord  a  due  for 
the  guidance  of  the  court.  The  application,  however,  must  be  a  cy 
pres  one  to  the  object  which  has  failed,  and  not  a  mere  trans&r  to 
the  other  charities.  The  ^principle  on  which  such  charities  r^tc^o-i 
can  be  available  as  a  guide  appears  to  be  that  of  ascertaining 
how  much  of  the  original  object  it  is  possible  to  adopt,  and  then 
filling  up  the  d^ciencies  from  the  other  objects.  An  instance  of 
this  kind  occurred  under  a  bequest  of  property  on  three  trusts ;  viz., 
as  to  one-half  for  the  redemption  of  British  slaves  in  Algiers ;  as  to 
a  quarter  for  Church  of  England  schools  in  London ;  and  as  to  the 
remaining  quarter  for  poor  freemen  of  the  Ironmongers'  Company. 
The  first  trust  fiiiled  for  want  of  objects.  It  was  held,  that  so  much 
of  the  first  trust  as  conferred  a  benefit  on  all  British  subjects  might 
still  be  efiectuated,  and  that  the  mode  of  effectuating  it  might  be 
borrowed  bom  the  second  trust ;  and  the  fund  was  accordingly 

1  Att.-Gen.  v.  Green,  2  B.  C.  C.  492 ;  Att.-Gen.  v,  Andrews,  8  Yes.  638. 
'  Att.-Gen.  v.  Wansaj,  15  Yes.  231. 
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applied  for  the  maintenance  of  Church  of  England  schools  through- 
out England.^  The  difficulties,  however,  which  may  occur  in  dis- 
covering an  analogy  will  not  obviate  the  necessity  of  doing  it.  If 
the  fund  is  clearly  dedicated  to  charity,  the  Court  of  Chancery 
must  so  apply  it.  And  similarities  of  character,  however  remote, 
may  properly  warrant  a  proposed  application,  if  no  other  plan  of 
nearer  affinity  (»n  be  found. 

The  jurisdiction  in  equity  for  a  cy  pres  application  appears  to  exist 
in  all  cases  where  the  original  gift  creates  a  trust  for  distribution  in 
charity,  although  the  trust  as  designated  fails  of  effect.  But  if 
there  be  a  general  indefinite  gift  to  charity  or  the  poor,  or  a  gift 
to  a  charity  of  a  superstitious  character,  which  is  considered  in  law 
as  equivalent  to  an  indefinite  gift,  it  seems  that  the  disposition  is  in 
the  crown  by  sign  manual.' 

The  jurisdiction  to  superintend  a  charitable  trust  is  set  in  motion 
_  by  the  information  of  the  Attorney-General  *suing  on  be- 
^  -I  half  of  the  Crown,  or,  if  the  nature  of  the  trust  is  such  that 
its  non-performance  has  inflicted  personal  injury  on  an  individual, 
then  by  a  compound  form  of  suit,  uniting  both  the  public  and  the 
private  wrong,  and  called  an  information  and  bill.  So  far  as  its 
exercise  is  roquired  for  controlling  the  management  of  the  property, 
it  extends  to  all  charities,  whether  corporate  or  not,  and  is  regulated 
by  the  same  principles  as  in  the  case  of  ordinary  trusts.  The  trus- 
tee having  the  legal  dominion,  may  exercise  that  dominion  for 
effectuating  the  objects  of  his  trust,  but  he  cannot  do  so  for  any 
other  object ;  he  may  manage  the  property  in  a  husbandlike  way, 
but  he  cannot  waste  or  alienate  it.' 

So  far  as  the  jurisdiction  is  sought  to  be  exercised  for  directing 
the  internal  administration  of  the  charity,  and  determining  the 
manner  in  which  the  funds  shall  be  applied,  it  is  confined  to  chari- 
ties at  large,  t.  e.,  such  charities  as  have  no  charter  of  inoorpora- 

'  Atty.-Gren.  v.  Ironmongers*  Company,  2  M.  &  K.  576 ;  2  Beay.  81S  ;  Cr. 
&  P.  208  ;  10  CL  &  F.  908. 

'  Moggridge  v.  Thackwell,  7  Yes.  86  ;  Hajter  v.  Trego,  5  Rass.  118  ;  De 
Themminea  v.  De  Bonneval,  5  Id.  292 ;  Att.-Gen.  v.  Todd,  1  K.  S08 ;  Reeve 
V,  Att.-Gen.,  8  Hare  191.  This  branch  of  the  doctrine  has  no  counterpart  in 
America :  Jackson  v.  Phillips,  14  Allen  589 ;  Peny  on  Trusts,  §  729.  See 
Lepage  v.  McKamara,  5  Iowa  124;  and  see  ante^  p.  69,  note. 

'  Att.-Gen.  9.  Pargeter,  6  Beav.  150;  Att-Gen.  v,  Foord,  6  Id.  289; 
Att.-Gen.  i;.  Corporation  of  Newark,  1  Hare  895. 
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tion,  but  are  ander  the  management  of  private  persons^  or  of  some 
independent  corporation,  in  whom,  as  trustees,  their  property  is 
vested. 

In  the  case  of  eleemosynary  corporations,  i.  6.,  corporations  estab- 
lished by  charter  for  the  purposes  of  the  charity,  and  having  en- 
dowments for  that  purpose,  the  jurisdiction  of  equity  is  confined  to 
the  management  of  the  estate,  and  does  not  extend  to  the  election 
or  amotion  of  corporators,  or  to  the  internal  administration  of  the 
charity.  The  proper  jurisdiction  for  these  purposes  is  that  of  the 
visitor,  which  is  incidental  to  all  eleemosynary  corporations,  and, 
if  not  expressly  or  impliedly  conferred  by  the  charter  itself,  will 
arise  of  common  right  to  the  founder  and  his  heirs.  If  the  King 
be  founder,  or  if  the  heir  of  the  founder  be  unknown  or  a  lunatic, 
the  jurisdiction  will  be  in  the  crown,  to  be  exercised  through  the 
Lord  Qiancellor  on  petition  to  him.  If  the  visitor  refuses  to  hear 
and  decide  a  dispute,  he  may  be  compelled  to  do  so  by  *man-  r^^g, 
damns ;  but  his  decision  cannot  be  controlled.  If,  however, 
the  visitors  are  also  in  receipt  of  the  revenue,  so  that  they  are  in 
fact  trustees,  subject  to  no  independent  control,  the  jurisdiction  of 
equity  will  attach ;  and  the  same  result  will  follow  when  the  object 
sought  is  beyond  the  visitor's  ftmctions,  such,  for  instance,  as  a 
new  apportionment  of  the  charity  revenues.^ 

In  addition  to  the  jurisdiction  of  equity  in  matters  of  charity,  a 
special  jurisdiction  was  created  by  the  statute  43  Eliz.  c.  4,  called 
the  Statute  of  Charitable  Uses,  for  remedying  abuses  of  charitable 
gifts.  And  it  is  thereby  enacted  that  commissioners  may  be  ap- 
pointed by  the  crown  for  the  regulation  of  charities,  whose  decision 
shall  be  subject  to  review  by  the  Lord  Chancellor,  with  a  further 
appeal  to  the  House  of  Lords.  The  statute,  however,  does  not  ex- 
elude  the  right  to  proceed  in  chancery ;  and  the  proceeding  under 
it  has  fisdlen  into  disuse.' 

>  Ex  parte  Wrangham,  2  Ves.  Jun.  609 ;  Re  Queen's  Coll.  Jac.  1 ;  3 
Steph.  Bl.  1S3 ;  £z  parte  Inge,  2  R.  &  M.  591 ;  Rex  v.  Archbishop  of  Can- 
terbnry,  15  East  117  ;  Att.-Gren.  v.  Foundling  Hospital,  2  Ves.  Jr.  42 ;  Att.- 
Gen.  V.  Dixie,  18  Ves.  519 ;  Ex  parte  Kirby  Ravens  worth  Hospital,  15  Id. 
805;  Att.-6en.  v.  Earl  of  Clarendon,  17  Id.  491 ;  Ex  parte  Berkhamstead 
Free  Scbool,  2  Ves.  &  B.  134 ;  Att.-Gen.  v.  Lubbock,  1  Coop.  Ch.  Ca.  15; 
Att.-6eo.  V.  Smjthiesj  2  R.  &  M.  717,  787 ;  2  M.  &  C.  135. 

*  Att-Gen.  v.  JMayor  of  Dublin,  1  Bl.  N.  S.  812,  847;  Incorporated  Society 
r.  Ricbards,  1  Conn,  k  L.  58.     See  ante,  note  to  page  65. 
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There  is  also  a  statatory  jarisdiction  in  the  Court  of  Chancery 
itself  for  remedying  abuses  by  a  summary  process,  instead  of  the 
more  regular  course  by  information  and  bill.  This  jurisdiction  is 
created  by  52  Greo.  3,  c.  101,  commonly  known  as  Sir  Samuel 
Eomilly's  Act,  which  directs  that,  where  a  breach  of  trust  has  been 
committed  by  the  trustees  of  a  charity,  or  where  the  direction  of  a 
court  of  equity  is  deemed  necessary  for  its  administration,  the  par- 
ties seeking  relief  may  proceed  summarily  by  a  petition  to  be  sanc- 
tioned by  the  fiat  of  the  Attorney-General.  The  summary  juris- 
diction thus  conferred,  if  the  statute  had  been  construed  in  its 
r*76l  '^^^^*'  a<5oeptation,  would  have  been  one  of  a  very  ♦exten- 
sive character,  but  it  is  confined  by  the  decisions  to  plain 
breaches  of  trust,  or  to  cases  where  no  contention  exists,  and  where 
the  trustees  are  merely  asking  the  direction  of  the  court.  If  any 
question  is  involved  as  to  who  are  to  be  intrusted  with  the  estate, 
or  who  are  to  be  entitled  to  the  benefit  of  it,  or  if  the  interest  of 
any  stranger  may  be  affected,  or  if  a  new  application  of  the  fund 
is  sought,  the  proper  course  is  by  an  information.^ 

In  the  particular  case  of  Grammar  Schools,  an  additional  juris- 
diction has  been  conferred  on  the  court  by  3  &  4  Vict.  c.  77. 
And  authority  is  given  to  make  decrees  and  orders,  either  in  the 
progress  of  an  ordinary  suit,  or  on  petition  under  Sir  Samuel 
Romilly's  Act,  for  extending  the  system  of  education  to  other 
branches  of  learning  besides  Greek  and  Latin ;  for  extending  or 
restricting  the  right  of  admission ;  and  for  establishing  schemes 
for  the  application  of  the  revenue,  having  due  regard  to  the  inten- 
tions of  the  founder.  By  the  same  act  authority  is  given  to  the 
court  to  enlarge  and  confer  powers  for  regulating  the  discipline  of 
such  schools,  and  to  appoint  the  mode  of  removing  masters. 

A  summary  jurisdiction  is  also  conferred  by  statute  for  superin- 
tending and  controlling  the  officers  of  Friendly  Societies  •■  for  ap- 
portioning charitable  bequests  between  new  parishes  and  districts 
formed  under  the  Church  Building  Acts  and  the  remaining  parts 
of  the  old  parishes,  and  making  a  like  apportionment  of  debts  or 

'  52  Geo.  S,  c.  101 ;  Corporation  of  Ludlow  o.  Greenhoase,  1  Bl.  N.  S.  17 ; 
Re  Clark's  Charity,  S  Sim.  84 ;  Re  Phillipott's  Charity,  Id.  8S1 ;  Re  West  Ret- 
ford,  10  Id.  101 ;  Re  Parke's  Charity,  12  Id.  829. 

*  10  Geo.  4,  c.  56,  ss.  14,  15,  16. 
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charges  contracted  or  charged  on  the  credit  of  chnrch  rates  ;^  and 
for  administering  property  which  was  formerly  vested  in  the  mu- 
nicipal corporations  on  charitable  trusts. 

"  8  &  9  Vict.  c.  70,  B.  22. 
*  5  &  6  Wm.  4,  c.  76,  b.  71. 
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[*77]  *CHAPTER  11. 

OF  SPECIFIC  PERFORMANCE — ELECTION — ^MERITORIOXTB  OR  IM- 
PERFECT CONSIDERATION — DISCHARGE  BY  MATTER  IN  PAIS  OF 
CONTRACTS  UNDER  SEAL — RELIEF  AGAINST  PENALTIES. 

The  jurisdiction  for  oompelling  performanoe  of  a  oontraet 
involves  the  consideration  not  merely  of  what  is  technically 
termed  specific  performance,  but  also  of  the  doctrines  of  election, 
of  meritorious  or  imperfect  consideration,  of  the  discharge  by  mat- 
ter in  pais  of  contracts  under  seal,  and  of  relief  against  penalties 
and  forfeited  mortgages.  The  equities,  therefore,  which  exist  under 
these  heads,  except  those  relating  to  forfeited  mortgages,  will  form 
the  subject  of  the  present  chapter.  The  jurisdiction  of  equity 
over  mortgages  will  be  afterwards  separately  considered. 

The  equity  to  compel  Specifio  Performance  of  a  contract 
arises  where  a  contract,  binding  at  law,  has  been  infringed,  and  the 
remedy  at  law  by  damages  is  inadequate.^    And  in  order  to  origi- 

^  Ab  to  the  origin  of  the  jurisdiction  in  eqnitj  to  decree  specific  performancef 
see  1  Green  Bag  26 ;  5  Law  Quart.  Rev.  2S5. 

The  Act  of  21  &  22  Vict  c.  27,  commonly  known  as  Sir  Hugh  Caims's  Act, 
provides  that  the  ooart  may  either  in  addition  to  or  in  substitution  for  the  relief 
which  is  prayed,  grant  that  relief  which  would  otherwise  be  proper  to  be 
granted  by  another  court — ^that  is  to  say,  award  damages.  This  act  does  not  give 
the  chancery  a  general  jurisdiction  to  award  damages  whenever  it  thinks  fit.  It 
is  only  where  specific  performance  would  be  the  right  decree,  and  there  are 
reasons  why  it  would  be  better  to  substitute  damages.  It  must  be  in  a  case 
where  specific  performance  could  have  been  given.  Therefore  where  specific 
performance  of  the  contract  is  no  longer  possible,  damages  will  not  be  awarded : 
Lavery  v.  Pursell,  S9  Ch.  D.  508;  Re  Northumberland  Ave.  Hotel  Co.  Lim., 
M  L.  T.  Rep.  76.  In  Indiana  (by  statute)  specific  performance  is  enforced 
through  the  common  law  medium  of  a  trial  by  jury ;  and  in  Pennsylvania  a 
similar  result  is  attained  as  respects  land  by  action  of  ejectment :  Hertcberg  r. 
Irwin,  92  Pa.  St.  48 ;  Ome  v.  Kittanning  Coal  Co.,  1 14  Id.  172.  So  too  in  Cali- 
fornia :  Weber  v.  Marshall,  19  Cal.  447  ;  and  Wisconsin:  Fisher  v.  Moolick, 
18  Wis.  821. 
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nate  this  eqaity,  it  is  essential  that  the  contract  shall  have  been 
made  for  valuable  consideration^  and  that  its  enforcement  in  specie 
be  practicable  and  necessary.^    The  validity  of  the  contract  at  law 

^  Tbe  granting  of  relief  by  specific  performance  is  not  a  matter  of  right,  but 

rests  in  the  sound  discretion  of  the  court:  Godwin  v.  Collins,  8  Del.  Ch.  189, 

200,  note;  McFarland  v.  Reeve,  5  Id.  118;  Woods  v.  Evans,  118  HI.  186; 

C.  B.  &  Q.  Rj.  V.  Reno,  Id.  89;  Ramsay  v.  Gheen,  99  N.  C.  215;  Vincent 

V.  Larson,  1  Idaho  (N.  S.)  241 ;  Shenandoah  Val.  Ry.  v.  Lewis,  76  Ya.  833 ; 

Carlisle  o.  Carlisle,  77  Ala.  889;  Menasha  v.  Wis.  Cent.  Ry.  65  Wis.  502; 

Dalzell  ».  Crawford,  1  Pars.  Eq.  (Pa.)  45;  Weise's  App.,  72  Pa.  St.  351. 

See  P^oni.  £q.  Jur.  §  1404.     Yet  if  a  contract  respecting  real  property  is  in 

"Writing,  and  is  certain,  fair  in  all  its  parts,  for  an  adequate  consideration,  and 

capable  of  being  performed,  it  is  as  much  a  matter  of  course  for  a  court  of 

equity  to  decree  specific  performance  as  it  is  for  a  court  of  law  to  give  damages 

for  a  breach  of  it:  Popplein  v,  Foley,  61  Md.  427  ;  Jackens  v.  Nicolson,  70 

Ga.  200 ;  Conaway  v.  Sweeney,  24  W.  Va.  648. 

The  contract  must  be  complete ;  if  any  material  part  rests  in  treaty  equity 

will  not  interfere :  Domestic  Telg.  &  Telp.  Co.  v.  Met.  Telp.  &  Telg.  Co.,  39 

13.  J.  £q.  160.     Its  terms  must  be  explicit  and  certain:  Cortelyon's  App., 

102  Pa.  St.  576 ;  Westfall  v.  Cottrells,  24  W.  Va.  768 ;  Litterall  v.  Jackson, 

80  Ta.  604 ;  Reed  v.  Reed,  98  N.  C.  462  ;  Wiegert  v.  Franck,  56  Hich.  200 ; 

BocUa  V.  Helbcrg,  65  Wis.  415 ;  Wagonblast  v.  Whitney,  12  Or.  88 ;  Strange 

V.  Crawley,  91  Ho.  287 ;  Ragsdale  v.  Mays,  65  Tex.  255 ;  Lee  r.  Cherry,  85 

Tom.  707 ;  Fogg  v.  Price,  145  Mass.  518 ;  Iron  Age  Pub.  Co.  v.  W.  U.  Telg. 

Co.,  83  Ala.  498;  Hamilton  v.  Harvey,  121  III  469;  Burnett  v.  Eullak,  76 

^  535.    The  land  sold  must  be  described :  Patrick  v.  Sears,  19  Fla.  856 ; 

%>n  V.  Davis,  5  Mont.  505  ;  Nippolt  v.  Eammon,  89  Minn.  872 ;  the  price 

iBiutbeascerUined:  Woodrufl* v.  Woodruff,  44  N.  J.  £q.  849;  s.  c.  1  Law. 

^P<  Ad.  881,  note.     Where  the  price  was  to  be  fixed  by  two  persons,  and  a 

^^^  their  nominee,  and  they  could  not  agree,  the  court  refused  specific  per- 

^wmance:  Milnes  v.  Gcry,  14  Ves.  400-407;  Darbey  v.  Whitaker,  4  Drew. 

1^;  Dike  9.  Greene,  4  R.  1. 285 ;  Ch.  Mil.,  etc.,  Ry.  v.  Stewart,  18  Fed.  Rep. 

^t  c/.  Heirman  v.  Babcock,  103  Ind.  461.     The  same  rule  applies  to  other 

"^HstloDs  beaides  those  in  regard  to  price :  Tillett  v.  Charing  Cross  Bridge 

^'1  26  Beav.  419 ;  Williams  v.  Stewart,  25  Minn.  516 ;  cf.  Gregory  v.  Mig- 

"^»  18  Yes.  828.     An  agreement  to  sell  at  Kfair  valuation  may  be  enforced  : 

^»*»«« ».  Gery,  14  Ves.  400;  Van  Doren  v.  Robinson,  1  Green  (N.J.)  256. 

ThoQgb  an  agreement  is  uncertain  when  first  entered  into,  its  terms  may  be 

••'^cdby  user :  I^ird  v.  The  Birkenhead  Railway  Co.,  John.  501 ;  Powell  i». 

'^omaa,  6  Hare  800.     See  Price  v.  Salusbury,  82  Beav.  446.     An  accepted 

I'ld  tt  auction  may  be  specifically  enforced :  Jackens  v.  Nicolson,  70  Ga.  198  : 

tf'  Mnrens  v.  Boston,  186  Mass.  850. 

'n  the  exercise  of  its  discretion  a  court  of  equity  will  not  decree  specific  per- 
^ince  when  the  effect  would  be  to  impose  a  burden  upon  the  defendant 
without  advantage  to  the  plaintiff:  C.  &  A.  Ry.  v.  Schoeneman,  90  111.  258 ; 
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is  not  material  to  be  here  considered.  And  our  attention  will  there- 
fore be  directed  to  those  requisites  alone  whidi^  assuming  the  fact 

bdr  wlien  the  complainant's  fault  has  hindered  the  defendant  in  performing  his 
contract:  Ludlam  v.  Buckingham,  85  N.  J.  £q.  71;  nor  when  it  would  be 
inequitable  and  against  good  conscience  to  do  so :  Kushton  v.  Thompson,  S5 
Fed.  Rep.  685;  Mansfield  v,  Sherman,  81  Me.  865;  Bagwell  v.  Bagwell,  72 
6a.  92 ;  Simon  v.  Wildt,  S4  Ky.  157 ;  nor  when  the  contract  is  unreasonable : 
Cbilhowie  Iron  Co.  v.  Gardiner,  79  Va.  805;  Godwin  0.  Collins,  8  DeL  Ch.  189; 
Hatfield  v.  Willey,  105  HL  286  ;  Coe  v.  N.  J.  Mid.  Ry.,  81  N.  J.  £q.  105; 
or  would  work  a  forfeiture :  Land  Co.  v.  Perry,  28  Kan.  140 ;  cf.  HeUing  v. 
Lumley,  5  Jur.  N.  S.  801.  An  agreement  to  convey  land  which  the  vendor 
had  previously  bound  himself  to  convey  to  another,  of  which  the  purchaser 
had  notice,  will  not  be  enforced:  Abbott  v,  Baldwin,  61  N.  H.  588. 

Where  a  contract  is  hard,  and  destitute  of  all  equity,  the  court  will  leave 
the  parties  to  their  remedy  at  law ;  and  if  such  remedy  has  been  lost  by  neg- 
ligence, they  must  abide  the  consequence :  King  p.  Hamilton,  4  Pet.  811; 
Western  Railroad  Corporation  v.  Babcock,  6  Met.  846 ;  Perkins  v,  Wright,  3 
H.  &  McH.  824 ;  Leigh  v.  Crump,  1  Ired.  Ch.  299 ;  Hall  v,  Ross,  8  Heyw. 
200 ;  Eastland  v»  Vanarsdel,  8  Bibb  274 ;  Cannaday  v.  Shepherd,  2  Jones 
£q.  224 ;  Bowen  v.  Waters,  2  Paine  C.  C.  1 ;  Cameron  Coal  Co.  v.  Emanuel, 
49  N.  T.  Sup.  Ct.  77.  The  contract  must  be  reasonable,  fair,  and  equitable: 
Tamm  v.  Lavalle,  92  111.  268;  Wells  v.  Millett,  28  W».  64;  Moi^gan  v. 
Hardy,  16  Neb.  427 ;  Bird  v.  Logan,  85  Kan.  228 ;  Higgins  9.  Butler,  78 
Me..  520 ;  Throckmorton  v.  Davidson,  68  Iowa  648 ;  and  capable  of  being 
performed :  Shriver  v.  Seiss,  49  Md.  884 ;  and  must  be  free  from  any  taint 
of  fraud  or  bad  faith :  Adams  v.  Smilie,  50  Vt.  1 ;  Wickham  v.  Winchester, 
75  Iowa  827;  Ome  v.  Kittanning  Coal  Co.,  114  Pa.  St.  172;  Oerlack  v. 
Skinner,  84  Kan.  86;  Kelly  v,  Kendall,  118  111.  650;  Horn  r.  Star  Foundry 
Co.,  23  W.  Va.  522 ;  Byars  v.  Stubbs,  85  Ala.  256 ;  where  the  contract  has 
been  induced  by  fear,  or  by  false  or  misleading  statements,  equity  will  not 
enforce  it :  Isaacs  v.  Skrainka,  95  Mo.  51 7 ;  Hey  wood  o.  Mailalien,  25  Ch. 
D.  857 ;  Redgrave  o.  Hurd,  20  Id.  1 ;  Swint  v.  Carr,  76  €ra.  822 ;  nor  when 
the  benefit  of  the  contract  cannot  be  realized  according  to  its  terms :  Mar.  & 
Cin.  R.  R.  Co.  v.  W.  U.  Tel.  Co.,  88  Oh.  St.  24.  Equity  will  not  compel 
the  performance  of  a  contract  which  is  a  breach  <^  trust :  Dunn  v.  Flood,  28 
Ch.  D.  586 ;  or  in  violation  of  the  bankrupt  law :  Louthan  v.  Stillwell,  73 
Mo.  492 ;  nor  one  which  is  made  for  the  purpose  of  defrauding  a  creditor : 
St.  John  V.  Benedict,  6  Johns.  Ch.  Ill ;  see  Pom.  Eq.  Jur.  §  1405. 

A  mere  increase  of  the  value  of  the  land  subsequent  to  the  contract,  will 
not  be  a  ground  for  refusing  specific  performance :  Young  0.  Wright,  4  Wb. 
144.  The  intoxication  of  a  purchaser  at  the  time  of  sale,  will  not  be  ground 
for  refusing  to  enforce  specific  performance  of  the  contract  against  him,  unless 
it  appear  that  his  intoxication  was  produced  or  procured  by  the  vendor,  or  that 
undue  advantage  was  taken  of  it:  Maxwell  v.  Pittenger,  2  Green  Ch.  156; 
Rodman  0.  Zilley,  Saxt.  820 ;  Whitesides  v.  Greenlee,  2  DeT.  Ch.  152 ; 
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of  its  legal  validity,  are  essential  to  the  eqaity  for  specifio  enforce- 
ment. 

*T\ie  first  requisite  is  that  there  be  a  valuable  considera-  r^cyoi 
tion,  either  in  the  way  of  benefit  bestowed,  or  of  disad- 
vantage sustained,  by  the  party  in  whose  favor  a  contract  is  to  be 
enforced.^  The  necessity  for  such  consideration  exists  at  law,  where 
the  agreement  is  by  simple  contract  only ;  but  if  it  be  an  agreement 
under  seal,  technically  called  a  contract  by  specialty,  the  solemnity 
of  a  deed  is  held  at  law  to  imply  a  consideration.  In  equity,  how- 
ever, where  a  special  remedy  is  sought  in  addition  to  the  ordinary 
one  of  pecuniary  recompense,  a  valuable  consideration  is  always 
requisite,  and  no  additional  force  is  given  to  the  agreement  because 

Shaw  9.  Thackray,  17  Jur.  1045;  1  Sm.  &  Giff.  537;  MorriBon  v.  Mo- 
Leod,  2  DeY.  &  Bait.  Eq.  221 ;  Harbison  v.  Lemon,  8  Blackf.  51 ;  Belcher 
r.  Belcher,  10  Yeig.  121;  Crane  v.  Conklin,  Saxt.  Ch.  346;  Calloway  v. 
Witherspoon,  5  Ired.  £q.  128;  contra^  Prentice  v*  Achom,  2  Paige  SO. 

Specific  performance  will  not  be  decreed  where  the  complainant  has  failed 

to  perform  his  part  of  the  contract :    Roy  v.  Willink,  4  Sundf.  Ch.  525 ; 

Slaughter  o.  Harris,  1  Carter  238 ;  Eastman  o.  Plumer,  46  N.  H.  464 ;  Ohio 

Steel  Barb  Fence  Co.  v,  Washburn,  etc.,  Co.,  26  Fed.  Bep.  702 ;  or  has  been 

gmlty  of  lachei  :  Parrish  v.  Koons,  1  Pars.  £q.  (Pa.)  97 ;  Miller  v.  Henlan, 

i\  Pa.  St  265;  Alexander  v,  Wunderlich,  118  Id«  610;  Fowle  v.  Marshall, 

29  Kan.  665 ;  Reqoa  v.  Snow,   76  Cal.  590 ;  Molaskey  v.  Peerv,  Id.  84 ; 

Korthnip  o.  Stevens,  39  Minn.  105;  Simpson  v.  Atkins,  Id.  288;  Ridgway 

t.  Bidgway,  69  Md.  242 ;  Young  v.  Toung,  45  N.  J.  £q.  27 ;  Blackwell  v, 

Kyon,  21  8.  C.  112;  Love  v.  Welsh,  97  N.  C.  200;  Fox  r.  Phelps,  18  Fed. 

Rep.  120 ;  Mundy  i;.  Davis,  20  Id.  353 ;  N.  T.  Paper  Bag  Machine  Co.  v. 

tnioD  Paper  Bag  Machine  Co.,  32  Id.  783 ;  Dragoo  v.  Dragoo,  50  Mich.  573. 

A  defendant  who  has  prevented  the  bringing  of  suit  cannot  complain  of  the 

plaintiff's  ZocAes:  Belt  r.  Brooklyn  Life  Ins.  Co.,  12  Mo.  App.  100;  John- 

>too  V.  Jones,  85  Ala.  286  ;  Earns  v.  Olney,  80  Cal.  90. 

'  2  Steph.  Bl.  113.  Equity  will  not  lend  its  aid  to  enforce  mere  voluntary 
>STeenients:  Cotteen  v.  Missing,  1  Madd.  176:  Tatham  v.  Vernon,  28  Beav. 
<>04;  Dawson  v.  Dawson,  1  Dev.  £q.  93 ;  Carhart*s  Appeal,  78  Pa.  St.  100; 
Hay  V.  Lewis,  89  Wis.  864  ;  Ewing  v.  Gordon,  49  N.  H.  444 ;  Beall  v.  Clark, 
'1  Ga.  862',  Roneyr.  Moss,  74  Ala.  390;  Magger  v.  Cruse,  5  Mont.  485. 
A  promise  to  pay  an  existing  debt  is  not  a  sufficient  consideration :  Smith  v. 
fillips,  77  Va.  548.  An  agreement  to  accept  a  transfer  of  railway  shares  and 
'riiete  the  assignor  of  liability  concerning  them,  is  not  void  for  want  of  con- 
nderation  and  may  be  specifically  enforced :  Cheale  v,  Kenward,  3  De  G.,  M. 
&  G.  27.  A  contract  to  borrow  money  will  not  be  specifically  enforced : 
Rogenp.  Challis,  27  Beav.  175.  Nor  a  contract  to  lend:  Sichel  v.  Mosen- 
tH  871,  877. 
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it  is  evidenced  by  an  instrument  under  seal.  If  there  be  no  con- 
sideration^ or  if  the  only  consideration  be  a  moi*al  duty  or  natural 
afiection,  which  are  termed  good^  but  not  valuable  considerations, 
the  Court  of  Chancery  will  not  interfere ;  c.  g.,  if  a  man  contract 
after  marriage  in  consideration  of  duty  or  affection  towards  his  wife 
and  children.^  If,  on  the  other  hand,  the  contract  be  made  before 
marriage,  it  will  be  supported,  in  Consideration  of  the  subsequent 
marriage,  and  may  be  enforced  on  the  application  of  any  person 
claiming  within  that  consideration.'  It  will  not,  however,  be  en- 
forced on  the  application  of  a  party  not  within  the  consideration  to 
whom  a  collateral  interest  has  been  voluntarily  given — although, 
if  enforced  at  all,  it  will  be  enforced  throughout.*  The  peculiar 
doctrine  of  equity  with  respect  to  meritorious  or  imperfect  considera- 
tions, which  are  distinguished  from  valuable  considerations  on  the 
one  hand,  and  from  an  absolute  want  of  consideration  on  the  other, 
will  be  presently  considered.  It  is  sufficient  here  to  remark,  that 
where  a  decree  for  specific  performance  is  asked,  there  must  be  a 
valuable  consideration  to  support  the  equity,  A  distinction,  how- 
ever, must  be  noted  between  value  and  adequacy.     It  is  essential 

>  Jefier}'s  v,  Jefferys,  Cr.  &  P.  141 ;  Moore  v,  Croflon,  8  Jones  &  Lat.  442; 
Kefier  o.  Grayson,  76  Va.  517;  Lewis  v.  Montg.  Mut.  Bldg.  Ass'n,  70  Ala. 
276  ;  Hagar  o.  Hagar,  71  Mo.  610;  Ramsay  v.  Gheen,  99  K.  C.  215.  But 
specific  performance  of  a  voluntary  agreement  upon  a  meritorious  consideration 
will  be  decreed  when  possession  has  been  given  under  such  agreement  and  valu- 
able improvements  have  been  made  on  the  faith  of  it:  Studer  v.  Seyer,  69  Ga. 
182 ;  Halsey  v,  Peters,  79  Va.  60  ;  Anderson  v.  Scott,  94  Mo.  687 ;  Welch  i?. 
Whelpley,  62  Mich.  15.  And  it  has  been  held  that  an  agreement  by  a  son  to 
remain  at  home  and  work  for  his  parents  is  a  sufficient  consideration  to  support 
a  promise  to  convey :  Thrall  o.  Thrall,  60  Wis.  503  ;  Buriingame  v.  Bowland, 
77  Cal.  815;  Irwin  v.  Dyke,  114  Bl.  802;  Lamb  v.  Hinman,  46  Mich.  112; 
Taft  V,  Taft,  41  Northwest  Rep.  (Mich.)  481.  In  some  cases  the  tendency 
has  been  to  enforce  executory  agreements  to  provide  for  a  wife  and  children : 
Shepherd  p.  Bowie,  4  Md.  Ch.  188  ;  Harris  o.  Haines,  6  Md.  485 ;  Mclntyre  ff. 
Hughes,  4  Bibb  186  ;  Mahan  t7.  Mahan,  7  B.  Mon.  579  ;  Mintum  v,  Seymour, 
4  Johns.  Ch.  500 ;  Dennison  v.  Goehring,  7  Pa.  St.  179;  cf.  Trough's  Estate, 
75  Id.  115.  But  it  does  not  extend  to  contracts  in  favor  of  collateral  relations : 
Hayes  v.  Kershaw,  1  Sandf.  Ch.  258 ;  Budford's  Heirs  v.  McKee,  1  Dana  107 ; 
Bond  V,  Bunting,  78  Pa.  St.  210,  215;  Cotton  v.  Qraham,  84  Ey.  €72.  In 
Caldwell  V.  Williams,  1  Bailey's  Eq.  1 75,  it  was  held  that  the  agreement  should 
be  under  seal,  and  the  same  may  be  inferred  from  Kennedy  o.  Ware,  1  Pa.  St.  445. 

■  Neale  ».  Neales,  9  Wall.  1 ;  Brooks  o.  Austin,  95  X.  C.  474. 

»  8  Sug.  V.  &  P.  289 ;  Davenport  v.  Bishopp,  2  N.  C.  C.  451 ;  1  Ph.  698. 
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that  tbe  consideration  be  valuable,  but  it  is  not  essential  '^that  r^^jq-i 
it  be  also  adequate.  The  parties  themselves  are  the  best 
judges  of  that ;  and  therefore  mere  inadequacy,  if  not  so  gross  as 
to  prove  firand  or  imposition,  will  not  warrant  the  refusal  of  relief.^ 
By  parity  of  reasoning,  if  a  benefit  has  been  conferred  as  the 
consideration  for  any  act,  a  party  who  knowingly  accepts  that 
benefit,  though  he  may  not  be  bound  by  an  actual  contract,  or  by  a 
condition  of  performance  annexed  to  the  gift,  is  compellable  in 
equity  to  do  the  act.*  And  in  like  manner  it  is  a  principle  of  the 
common  law,  that  if  a  service  has  been  rendered  and  accepted  by 
any  person,  it  will  be  implied,  in  the  absence  of  a  specific  contract, 
that  he  shall  pay  as  much  as  it  is  reasonably  wortL* 

1  Sog.  y.  &  P.  440 ;  Borrell  v.  DaDn,  2  Hare  440 ;  Bower  v.  Cooper,  Id. 
408.  Mere  inadequacy  of  price  is  not  per  se  sufficient  to  set  aside  a  transac- 
tion: Park  p.  Johnson,  4  Allen,  259;  Shaddle  v.  Disborough,  8  Stewart  N. 
J.  Ch.  870;  Conrad  v.  Scbwamb,  58  Wis.  872;  Waterman  t;.  Waterman,  27 
Fed.  Rep.  827.  It  is  important,  however,  in  determining  the  question  of  un- 
fairness: Steams  v,  Beckham,  81  Grattan,  379 ;  and  where  it  so  great  as  to 
give  to  the  contract  the  character  of  unreasonableness  and  hardship,  the  court 
niaj  be  induced  to  stay  the  exercise  of  its  discretionary  power,  in  enforcing  tho 
specific  performance  of  a  contract  for  the  sale  of  land,  and  leave  the  party  to 
ceek  his  compensation  in  damages  at  law :  Osgood  et  al.  v.  Franklin  et  al.,  2 
John.  Ch.  28 ;  8.  C.  on  appeal,  14  John.  527 ;  Howard  v.  Edgell,  17  Vt.  9 ; 
Shepherd  v.  Bevin,  9  Gill  82  ;  Erwin  r.  Parham,  12  How.  U.  S.  197  ;  Har- 
rison V.  Town,  17  Mo.  287 ;  Powers  v.  Hale,  5  Foster,  145 ;  and  so  as  to  per- 
•ooalty:  Falcke  p.  Gray,  4  Drtjw.  651.  See  also  Seymour  v.  Delancy,  8  Cowcn 
445;  6  John.  Ch.  222;  Gamett  v,  Macon,  2  Brock.  185;  Rodman  v.  Zilley, 
Saxt.  320 ;  White  v.  Thompson,  1  Dev.  &  Bat.  Ch.  498 ;  Pripp  v.  Fripp, 
KiceCh.  84;  Bean  v.  Valle,  2  Mo.  126 ;  Davidson  v.  Little,  22  Pa.  St.  245; 
Vick  ».  Troy  and  Boston  R.  R.,  21  Barb.  881.  If  the  inadequacy  be  very 
gran  and  manifest,  so  as  has  been  said  to  **  shock  the  conscience,"  the  court 
will  infer  fraud  or  imposition,  and,  it  seems,  give  active  relief:  Butler  v.  Has- 
kell, 4  Dessaus.  6S7  ;  Wright  v.  Wilson,  2  Yerg.  294 ;  Bamett  v.  Spratt,  4 
Ircd.  £q.  171  ;  Deaderick  v.  Watkins,  8  Humph.  520;  Conaway  v,  Sweeney, 
24  W.  Va.  643;  cf.  Erwin  ».  Parham,  12  How.  U.  S.  197.  If  the  in- 
adeqaacy  results  from  a  material  mistake  of  fact  the  contract  will  not  be  en- 
forced: Mansfield  v.  Sherman,  81  Me.  865.  Where  a  vendor  fraudulently 
omitted  a  part  of  the  land  to  be  conveyed  and  accepted  the  consideration,  he 
VIS  held  to  have  waived  the  question  of  inadequacy :  Nicholson  v.  Tarpey,  70 
CaL  608. 

'  Edwards  v.  Grand  Junction  Railway,  I  M.  &  C.  650 ;  Green  v.  Green,  1 9 
Ves.  665 ;  2  Merv.  86 ;  Gretton  v.  Haward,  1  Sw.  409,  427. 

*  2  Steph  Bl.  186. 
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The  necessity  for  valuable  consideration  is  confined  in  equity,  as 
well  as  at  law,  to  promises  which  rest  in  fieri.  If  the  promise  has 
been  already  executed,  whether  at  law  by  transfer  of  a  legal  owner- 
ship, or  in  equity  by  the  creation  of  a  final  trust,  the  consideration 
on  which  it  was  made  is  immaterial.  And  it  is  therefore  frequently 
contended,  that  efiect  should  be  given  to  a  voluntary  promise,  on 
the  ground  that  the  party  making  it,  though  he  has  not  absolutely 
perfected  the  gift,  has  gone  sufficiently  fiir  to  constitute  himself  a 
trustee  for  the  claimant.  The  exact  line  of  demarkation,  where  the 
contract  ceases  to  be  an  executory  agreement,  and  becomes  a  per- 
fected trust  in  equity,  is  often  difficult  to  distinguish ;  but  the 
principle  itself  is  sufficiently  clear.  If  the  donor  has  perfected  his 
gift  in  the  way  in  which  he  intended,  so  tliat  there  is  nothing  left 
for  him  to  do,  and  nothing  which  he  has  authority  to  countermand, 
the  donee's  right  is  enforceable  as  a  trust,  and  the  consideration  is 
immaterial.^    Such,  for  instance,  is  the  case  where  an  instrument 

r*8m  ^^  ^^  ^  ^^^  ^^^'y  executed,  *although  retained  in  the 
donor's  possession  f  where  the  l^al  ownership  of  a  right 
enforceable  at  law  has  been  completely  vested  in  a  trustee  for  the 
claimant  ;*  where  the  l^al  estate  is  already  in  a  trustee,  and  the 
equitable  ownership,  retaining  the  old  trustee,  has  been  completely 
assigned  to  the  claimant,  or  a  trustee  for  him  ;^  where  a  diose  in 
action  which  is  transferable  in  equity  alone,  has  been  transferred 

■  Read  v.  Long,  4  Yerg.  68 ;  Wycbe  v.  Green,  16  Ga.  49 ;  Morris  v,  Levis, 
83  Ala.  53 ;  Ellison  v.  Ellison,  6  Ves.  656 ;  1  Lead.  Gas.  Eq.  245.  To 
establisli  a  trust  in  this  manner,  the  donor  or  settlor  most  absolutely  part  irith 
his  interest  in  and  control  over  the  property :  Richards  v,  Delbridge,  L.  R.  18 
Eq.  11 ;  Warriner  r.  Rogers,  L.  R.  16  Eq.  842 ;  Bond  v.  Bunting,  78  Pa.  St. 
210,  218 ;  Young  v.  Young,  80  N.  Y.  422 ;  or  else  signify  by  unequiTocal  acts 
or  words  that  the  only  remaining  title  held  by  him  is  that  of  trustee :  Young  v. 
Young,  supra.  A  gift  of  land,  followed  by  possession  and  improvements,  wiU 
be  enforced :  Manly  v.  Hewlett,  55  Cal.  94 ;  Griggsby  v.  Osbom,  82  Va.  871 ; 
Dawson  i;.  McFadden,  22  Neb.  131.     See  anUt  p.  78,  note. 

*  Coningham  v.  Plunkett,  2  N.  G.  G.  245;  Hughes  v.  Stubbs,  1  Hare  476; 
Ex  ton  V.  Scott,  6  Sim.  81 ;  Fletcher  v.  Fletcher,  4  Hare  67 ;  Way's  Settle- 
ment, 16  Jur.  N.  S.  1166. 

*  Fletcher  v.  Fletcher,  4  Hare  67. 

*  Gollinson  v.  Pattrick,  2  K.  123 ;  Sloan  t;.  Godogan,  8  Sug.  Y.  k  P.  App. 
66  ;  Beatson  v.  Beatson,  12  Sim.  281. 
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by  a  complete  equitable  assignment ;'  or  where,  by  a  formal  decla- 
ration of  trust,  whieii  purports  to  be  and  is  a  complete  transaction, 
the  donor  has  assumed  the  character  of  a  trustee.'  If,  on  the  con- 
trary, the  transaction  is  incomplete,  and  its  final  completion  is 
asked  in  equity,  the  court  will  not  interpose  to  perfect  the  author^s 
liability,  without  first  inquiring  into  the  origin  of  the  claim,  and 
the  nature  of  the  consideration  given.' 

The  second  requisite  is,  that  the  mutual  enforcement  of  the  con- 
tract in  specie  be  practicable,  t.  6.,  that  the  contract  be  one  which 
the  deiendant  can  fulfil ;  and  the  fulfilment  of  which  on  his  part, 
and  also  on  the  part  of  the  plaintiff,  can  be  judicially  secured.^ 

>  Ex  parte  Pye  &  Dubois,  18  Vcs.  140 ;  McFadden  v,  Jenkyns,  1  Hare 
458;  1  Fh.  153  ;  Fortescae  v.  Barnett,  3  M.  &  E.  86  ;  Edwards  v.  Jones,  1 
M.  &  C.  226. 

*  Meek  9.  Kettlewell,  1  Hare  464 ;  1  Ph.  342. 

'  Edwards  r.  Jones,  1  M.  &  C.  226 ;  Dillon  v.  Coppin,  4  Id.  647 ;  Meek  v. 
Kettlewell,  1  Hare  464;  1  Fh.  342;  Fletcher  v.  Fletcher,  4  Hare  67 ;  Ward 
r.  Aadland,  8  Beav.  201.  By  the  case  of  Eekewich  v.  Manning,  1  De  6., 
M.  k  G.  176,  it  is  now  established  in  England,  contrary  to  several  previous 
decisions,  that  a  voluntary  assignment  of  an  equitable  or  reversionary  interest, 
or  of  a  chose  in  action,  will  be  enforced  in  equity,  where  the  assignor  has  done 
all  in  his  power  to  make  the  transaction  complete.  The  fact  that  the  legal 
title  cannot  pass  in  such  case  is  held  to  be  immaterial :  Voyle  v.  Hughes,  18 
Jar.  341 ;  2  Sm.  &  Gifiard  18.  But  the  rule  still  remains  the  same  where  the 
sssignor  has  not  done  all  in  his  power,  and  which  the  nature  of  the  property  is 
capable  of ,  as  a  failure  to  transfer  stock  where  it  is  assigned :  Beech  v.  Keep, 
18  Beav.  285;  Bridge  v.  Bridge,  16  Id.  315 ;  Hill  v.  The  Rockingham  Bank, 
44  N.  H.  567.     See  Milroy  v.  Lord,  8  Jur.  N.  S.  806. 

*  Tobey  v.  County  of  Bristol,  3  Story  800 ;  Blackett  t;.  Bates,  12  Jur.  K.  S. 
151 ;  Phillipe  v.  Stanch,  20  Mich.  369 ;  Burke  v.  Seely,  46  Mo.  334 ;  Ogden 
r.  Fossick,  9  Jur.  N.  S.  288 ;  Smith  v.  Kelly,  56  Me.  64 ;  Re  Northumber- 
hmd  Ave.  Hotel  Co.  Lim.,  54  L.  T.  Rep.  76 ;  Lavery  v,  Pursell,  39  Ch.  D. 
508.  Specific  perfcMinance  of  an  impossibility  will  not  be  decreed :  Burton  v. 
Vessels,  5  Del.  Ch.  568.  A  contract  to  assign  a  patent  will  not  be  specifically 
enforced  on  a  bill  filed  only  a  short  time  before  the  patent  expires :  Werden  v, 
GnJiam,  107  BL  169.  After  a  decree  for  specific  performance,  if  the  party  in 
whose  favor  the  decree  was  made  is  unable  or  neglects  to  carry  the  decree  into 
effect,  the  other  party  is  entitled  to  an  order  for  rescission  of  the  contract : 
Hatchings  r.  Humphreys,  54  L.  J.  Ch.  650.  The  insolvency  of  the  pur- 
chaser is  no  defence  to  a  decree  for  specific  performance  when  he  ofiers  to  pay 
in  cash  or  tenders  security:  Hughes  v.  Young,  31  N.  J.  Eq.  60;  McFarlane 
«.  Williams,  107  IlL  33.  As  to  contracts,  the  specific  performance  of  which 
caimot  be  judicially  secured,  see  t»^ra,  p.  81,  note. 
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If  the  defendant  cannot  fulfil  the  contract  which  he  has  made^  it 
may  be  a  ground  for  exempting  the  plaintiff  from  oostB  on  the  dis- 
missal of  his  biU^  but  it  cannot  authorize  the  court  to  decree  an 
impossibility.  Such,  for  example,  is  the  case  where  the  vendor  of 
property  has  no  estate,  or  only  a  limited  estate  therein  ;^  where  he 
r*Qi  1  holds  it  as  a  ^trustee  without  authority  to  sell  f  or  where, 
being  the  absolute  owner  at  the  time  of  his  contract,  ke 
subsequently  conveys  to  a  stranger  who  is  ignorant  of  the  prior 
sale,  and  is  therefore  bound  by  no  equity  to  give  it  effect*  In  this 
last  case,  the  vendor's  misconduct  may  be  a  ground  for  charging 
him  with  costs,  but  a  decree  for  performance  of  the  contract  is  ob- 
viously impossible,  and  there  is  no  jurisdiction  in  equity  to  give 
damages  for  the  breach.^ 

A  similar  obstacle  is  sometimes  occasioned,  where,  after  a  con- 
tract has  been  made,  the  property  which  it  affects  descends  or  is 
devised  to  persons  who,  by  reason  of  infancy  or  the  limited  nature 
of  their  estate,  are  unable  to  make  the  requisite  conveyance.'    The 

Maiden  v.  Fyson,  9  Beav.  847;  Fitzpatrick  v.  Featheretone,  S  Ala.  40; 
Williams  v.  Mansell)  19  Fla.  546 ;  Swepson  v.  Johnston,  84  N.  C.  287.  It  is 
no  defence  for  the  rendor  that  he  has  disabled  himself  to  comply :  Welbom  v. 
Sechrist,  88  Id.  287.  Where  the  property  contracted  for  afterwards  becomes 
the  subject  of  litigation,  it  does  not  create  an  inability  which  will  excuse  per- 
formance :  Snowman  i;.  Harford,  57  Me.  897. 

'  Mortlock  V.  Bnller,  10  Yes.  292. 

'  Youell  V.  Allen,  18  Mich.  108 ;  Shriver  v.  Seiss,  49  Md.  884. 

*  Todd  V,  Gee,  17  Yes.  278 ;  Jenkins  v.  Parkinson,  2  M.  &  K.  5 ;  Sains- 
bury  V.  Jones,  2  Beav.  462 ;  Nelson  v.  Bridges,  Id.  289. 

'  The  contract  of  the  ancestor  was  decreed  to  be  performed  by  the  infant 
heir-at-law,  who  was  allowed  six  months  afler  coming  of  age  to  show  cause : 
Glaze  V.  Drayton,  1  Dessaus.  109 ;  Wilkinson  v.  Wilkinson,  a  minor,  1  Id* 
201.  See  Bohanan  v.  Giles,  26  Fed.  Rep.  204.  The  subject-matter  must, 
however,  have  been  fixed:  Ferris  v.  Irving,  28  Gal.  645.  Where  specific 
performance  of  a  contract  would  be  decreed  between  the  original  parties,  it 
will  be  decreed  between  all  claiming  under  them,  if  there  are  no  intervening 
equities  controlling  the  case:  Hays  v.  Hall,  4  Porter  874;  McMorris  o.  Craw- 
ford, 15  Ala.  271 ;  Brewer  v.  Brewer,  19  Id.  481 ;  Nesbit  v.  Moore,  9  B. 
Mon.  508 ;  Tieman  v.  Roland,  15  Pa.  St.  429 ;  Hunter  v.  Bales,  24  Ind.  299 ; 
Laverty  v.  Moore,  88  N.  Y.  658 ;  Hartman  v.  Streitz,  17  Neb.  557 ;  Ch.  & 
East  111.  Ry.  Co.  v.  Hay,  119  111.  507 ;  Moore  v.  Crawford,  180  U.  S.  122 ; 
Union  Brick,  etc.,  Co.  v,  Lorillard,  44  N.. J.  £q.  1 ;  Jackson  o.  McCoy,  56  Miss. 
781.  An  agreement  to  devise  lands  may  be  specifically  enforced  against  the 
heir :  Logan  v.  Maginnis,  12  Pa.  St.  27 ;  WeingsDrtner  o.  Pabst,  115  HI.  412; 
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effect  of  an  incapacity  of  this  kind  is  not  to  oust  the  jurisdiction 
of  equity,  but  to  delay  its  exercise  until  the  requisite  capacity  is 
attained.  The  inconvenience^  however,  has  been  remedied  by  a 
recent  statute,  and  it  is  enacted  that  in  such  cases,  after  a  decree 
ha8  been  made  for  specific  performance,  the  court  may  direct  a 
conveyance  in  the  same  manner  as  in  the  case  of  an  incapacitated 
trustee.^  A  corresponding  authority  is  given  by  another  statute, 
where  a  contracting  party  becomes  lunatic  after  a  contract  has  been 
made.* 

If  the  defendant,  though  able  to  ftilfil  his  contract,  cannot  be 
judicially  compelled  to  do  so,  the  jurisdiction  of  equity  is  equally  at 
an  end.  Such,  for  example,  is  the  case  where  a  tradesman  has  con- 
tracted to  sell  the  goodwill  of  a  basiness,  unconnected  with  any 
specific  property,  or  where  an  actor  has  engaged  to  perform  at  a 
particular  theatre ;  for  the  court  is  incompetent  to  tell  the  actor 
what  parts  he  shall  perform,  or  how  he  shall  perform  them ;  or  to 
tell  the  tradesman  how  he  shall  induce  his  customers  to  employ  his 
^assignees.'  Such  again  is  a  contract  for  entering  into  a  r-^^n-y 
partnerBhip,  where  no  term  is  fixed  for  its  duration,  and  ■-      ^ 

contra  Stafibrdo.  Bartholomew,  2  Carter  158;  and  see  Maddox  o,  Rowe,  28 
Ga.  481 ;  Mnndorf  o.  Kilboame,  4  Md.  463 ;  Whitridge  v.  Parker,  20  Id.  62; 
Johnson  V,  Habbell,  2  Stockton  882. 
>  1  Wm.4,  c.  60,  88.  16&17. 
'  I  Wm.  4,  c.  65,  8.  27. 

*  Coslake  v.  Till,  1  Rass.  876 ;  Eemble  v.  Eean,  6  Sim.  SSS ;  Dietricbsen 
r.  Cftbbam,  2  Ph.  52;  FitzpatridL  v.  Nowlan,  1  Irish  L.  &  £q.  N.  S.  671. 

Coarts  of  equity  will  not  decree  specific  performance  when  the  terms  of  the 
contract  are  such  that  the  court  could  not  carry  its  decree  into  eflect  without 
exernsing  personal  supervision  over  the  work.    Thus,  a  contract  to  run  a  rail- 
road win  not  be  specifically  enforced :  Port  Clinton  R.  R.  Co.  v.  Cleveland  & 
Toledo  R.  R.  Co.,  18  Ohio  St.  544;  nor  a  contract  to  build  a  railroad: 
Bow  V.  Union  Pac.  R.  R.,  1  Woolw.  26 ;  Fallon  v.  R.  R.  Co.,  1  Dill.  121 ; 
Oregonian  Ry.  Co.  v.  Oregon  Ry.  &  Nav.  Co.,  11  Sawyer  C.  Ct.  88;  nor 
tontncts  for  personal  services  or  acts  involving  skill,  labor,  and  judgment : 
Campbell  v.  Rust,  8  Southeast.  Rep.  (Va.)  664 ;  Sturgis  v,  Galindo,  59  Cal. 
28;  Willingham  r.  Hooven,   74  6a.  247;  Firth  v.  Ridley,  88  Beav.  516; 
Blackett  v.  Bates,  L.  R.  1  Ch.  App.  117.     On  this  principle  a  conveyance  in 
coittideration  of  support  will  not  be  specifically  enforced :  Mowers  v.  Fogg,  45 
N.  J.  £q.  120;  Ikerd  p.  Beavers,  106  Ind.  483;  Lindsay  v.  Glass,  119  Id. 
<01 ;  Boorget  v.  Monroe,  58  Mich.  563 ;  c/.  Watson  v.  Smith,  7  Or.  448. 
^  court  will  enforce  a  contract  for  building  which  is  in  its  nature  defined : 
fiepbom  V.  Leather,  50  L.  T.  Rep.  660.     A  covenant  to  build  a  platform  and 
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where  the  decree  might  therefore  be  nullified  by  an  immediate  dis- 
solution ;^  or  for  granting  a  lease,  where  the  term  contracted  for 

stairs  was  enforced  in  Gregory  r.  Ingwersen,  82  N.  J.  Eq..  199 ;  and  a  cove- 
nant to  build  a  bridge  in  Lawrence  v.  Sar.  Lake  Ry.  Co.,  86  Hnn  (N.  Y.) 
467.  In  Zeringue  v.  Tex.  &  Pac.  Ry.  Co.,  84  Fed.  Rep.  289,  the  court  re- 
fused to  enforce  a  covenant  to  build  bridges,  the  contract  being  too  indefinite. 
An  agreement  to  renew  a  contract  may  be  enforced :  Floyd  v.  Storrs,  144 
Mass.  66.  A  contract  for  a  lease  of  mines  to  be  worked  in  a  specified  manner 
may  be  enforced ;  the  court  can  decree  that  the  lease  be  executed,  leaving  the 
complainant  to  his  legal  remedy  thereafter  for  breaches  of  the  covenants  con- 
tained in  it:  Wharton  v.  Stoutenburgh,  85  N.  J.  £q.  266.  Whether  the 
court  can  enforce  the  specific  performance  of  a  contract  to  sell  a  medical  prac- 
tice, quaere :  May  v,  Thomson,  20  Ch.  D   706. 

A  court  of  equity  will  sometimes  restrain  by  injunction  the  infringement  of 
negative  covenants,  although  it  could  not  specifically  enforce  the  whole  con- 
tract. In  Lumley  v.  Wagner,  1  De  G.,  M.  &  G.  604,  affirming  s.  c.  6  De  Q. 
&  Sm.  485,  it  was  laid  down,  that  where  a  contract  contains  covenants  to  do 
certain  acts,  and  also  to  abstain  from  doing  certain  acts,  the  court  has  jurisdic- 
tion to  restrain  the  breach  of  the  negative  covenants,  though  it  has  no  power 
to  compel  the  specific  performance  of  the  afiirmative  covenants ;  as  in  the  case 
of  an  agreement  by  a  musician  to  sing  at  a  particular  theatre,  and  not  to  sing 
at  any  other,  in  which  case  an  injunction  may  be  granted  against  the  breach  of 
the  latter  portion  of  the  agreement.  The  earlier  cases  of  Kemble  v.  Kean^ 
6  Sim.  888,  and  Kimberly  v.  Jennings,  Id.  840,  in  which  it  was  held  that 
equity  would  not  restrain  by  injunction  in  cases  of  contract,  where  it  could  not 
enforce  specific  performance,  were  overruled.  See  also  Great  Northern  R.  R. 
Co.  V.  Manchester  R.  R.  Co.,  6  De  G.  &  Sm.  188 ;  De  Mattos  v.  Gibson,  4 
De  G.  &  J.  276 ;  Peto  v.  The  Railroad  Co.,  1  Hem.  &  M.  468.  Where  a 
contract  for  the  sale  of  chattels  contained  an  express  negative  stipulation  not  to 
sell  to  any  other  manufacturer,  the  court  granted  an  injunction  to  restrain  the 
breach  of  the  negative  stipulation,  although  the  contract  was  one  of  which 
specific  performance  would  not  have  been  granted :  Donnell  r«  Bennett,  22 
Ch.  D.  885. 
?-^The  case  of  Lumley  v,  Wagner,  supra^  is  generally  followed  in  this  country : 
Gelston  v.  Sigmund,  27  Md.  884 ;  St.  Andrew's  Church's  App.,  67  Pa.  St. 
612 ;  Iron  Age  Pub.  Co.  v.  W.  U.  Tel.  Co.,  88  Ala.  608 ;  Bailey  v.  Collins, 
69  N.  H.  459.  In  Hamblin  v.  Dinneford,  2  Edw.  Ch.  629,  the  case  of 
Kemble  v.  Kean  was  followed,  and  the  court  refused  to  enjoin  an  actor,  who 
had  contracted  to  perform  at  the  complainant's  theatre  and  no  other,  from  per- 
forming at  another  theatre  in  violation  of  his  agreement.  This  case  has  not 
been  followed  in  the  later  decisions :  Daly  v.  Smith,  88  N.  Y.  168 ;  Hill  t?. 

^  Buck  V.  Smith,  29  Mich.  166 ;  Richmond  v.  Dubuque  R.  R.  Co.,  :t3 
Iowa  422;  Morris  v.  Peckham,  61  Conn.  128;  cf.  Satterthwait  p.  MmmhaH^ 
4  Del.  Ch.  887. 


OF  SPECIFIC  PEBFORMANCE.  82 

has  expired  before  the  hearing  of  the  cause.  It  seems^  however, 
that  if  special  cause  be  shown,  the  court  maj  insist  on  such  a  lease 
being  executed,  and  dated  as  of  the  time  when  it  ought  to  have 
been  made,  and  maj  compel  the  lessor  to  admit  such  date  as  the 
true  one  in  any  proceeding  at  law.^ 

Haberkom,  24  N.  Y.  St.  Rep'r  756.  A  singer  was  restrained  from  breaking 
his  contract  in  McCaull  v.  Braliam,  16  Fed.  Bep.  37,  and  note  at  p.  42,  in 
wliich  the  cases  on  this  subject  are  collected.  The  breach  of  a  contract  re- 
quiring continnoas  duties,  involving  personal  labor  and  judgment,  will  be  en- 
joined, although  specific  performance  of  such  a  contract  will  not  be  decreed : 
W.  U.  Tel.  Co.  V,  Union  Pac.  Ry.  Co.,  1  McCrary  C.  Ct.  558 ;  W.  U.  Tel. 
Co.  V.  St.  J.  &  West.  By.  Co.,  Id.  565 ;  contrOy  De  Foe  v.  Sohlke,  7  Bob. 
(N.  T.)  280;  Healy  v.  Allen,  88  La.  An.  867.  Where  two  railroad  com- 
pstties  agreed  to  establish  a  dispatch  freight  line  for  their  mutual  benefit  and 
profit,  a  breach  of  this  contract  was  enjoined :  Ch.  &  Al.  By.  Co.  v.  N.  Y., 
L.  £•  &  W.  B.  B.  Co.,  24  Fed.  Bep.  516.  B.  made  a  contract  giving  com- 
pUinantB  the  exclusive  right  to  operate  a  telegraph  office  in  a  hotel,  and  the 
oomt  enjoined  B.  from  allowing  a  rival  company  to  operate  a  competing  office 
in  the  same  hotel:  W.  U.  Tel.  Co.  v.  Bogers,  42  N.'J.  Eq.  811.  In  Alle- 
gheny Base  Ball  Club  v.  Bennett,  14  Fed.  Bep.  257,  the  defendant  had  agreed 
to  execute  a  contract  to  play  base  ball  with  the  complunant  club,  and  the  court 
refused  to  enjoin  him  from  signing  with  another  club.  The  court  will  restrain 
the  breach  df  a  negative  covenant  relating  to  the  manufacture  and  sale  of  a 
patented  article:  Hapgood  o.  Bosenstock,  23  Fed.  Bep.  86.  The  breach  of  a 
valid  contract  in  restraint  of  trade  will  be  enjoined :  Grow  v.  Seligman,  47 
Mich.  607 ;  Cobbe  o.  Niblo,  6  111.  App.  60 ;  Baker  v.  Pottmeyer,  75  Ind.  451 ; 
hot  in  snch  cases  a  court  of  equity  will  inquire  into  the  consideration,  and  will 
not  interfere  if  it  is  oppressive  and  out  of  proportion  to  the  restriction :  Thayer 
v«  Yoongef  86  Ind.  259.  An  injunction  will  be  granted  to  restrain  one  from 
divnlgiog  trade  secrets  which  he  had  agreed  not  to  divulge :  Salomon  v.  Hertz, 
40  N.  J.  £q.  400.  The  breach  of  a  covenant  in  a  lease  not  to  sublet,  or  not 
to  use  the  premises  in  certain  ways,  will  be  enjoined :  Sloan  v,  Martin,  54 
K.  T.  Sup'r  Ct.  87 ;  Stees  v,  Kranz,  82  Minn.  818 ;  Watrous  v.  Allen,  57 
Mich.  862 ;  Hall  v.  Wesster,  7  Mo.  App.  56 ;  Clay  v.  Powell,  85  Ak.  588. 
One  who  covenants  to  keep  open  a  private  road  will  be  enjoined  from  encroach- 
■1^  upon  it  by  building  fences :  Gawtry  v,  Leland,  40  N.  J.  Eq.  828.  The 
CQort  will  decline  to  interfere  when  its  jurisdiction  cannot  be  beneficially  exer- 
cised, or  where  its  exercise  would  work  injustice,  as  where  the  consideration 
for  the  negatiTe  covenant  of  the  one  party  is  the  affirmative  covenant  of  the 
other,  which  latter  the  court  cannot  specifically  enforce :  Ijumley  v,  Wagner, 
ivpra ;  Stocker  v.  Wedderbume,  26  L.  J.  Ch.  708 ;  De  Mattos  v,  Gibson,  4 
I^  G.  &  J.  276;  Peto  v.  B.  B.  Co.,  1  Hem.  &  M.  468.  See  also  Pom.  £q. 
Jor.  §  1405,  n. 
>  Uercy  v.  Birch,  9  Yes.  857 ;  Nesbitt  v.  Meyer,  1  Sw.  228.  See  Moore 
12  1" 
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If  when  the  cause  comes  on  for  hearing,  the  plaintiff's  part  of 
the  agreement  has  not  been  performed,  and  its  fulfilment  by  him 
cannot  be  secured,  there  is  a  want  of  mutuality  between  the  par- 
ties. And  such  want  of  mutuality,  though  it  may  not  in  all  cases 
absolutely  exclude  the  jurisdiction^  is  a  material  ingredient  in 
restraining  its  exercise.  For  example,  where  an  agreement  had 
been  made  between  the  plaintiff  and  the  defendant,  that  the  plain- 
tiff should  supply  certain  acids  for  the  defendant,  and  that  the 
defendant  should  purchase  them  from  the  plaintiff  alone,  the  court 
refused  to  restrain  the  defendant  from  purchasing  elsewhere,  be- 
cause it  could  not  compel  the  plaintiff  to  furnish  all  the  acids 
which  might  be  required.  And  it  has  been  held  on  the  same 
principle,  that  an  infant  cannot  sustain  a  suit  for  specific  perform- 
ance of  a  contract  made  by  him,  for,  if  a  decree  were  made  in  his 
favor,  it  would  be  impossible  to  compel  him  to  execute  that  decree.* 

■9.  Mairable,  L.  R.  I  Ch.  217;  Myers  v.  Forbes,  24  Md.  598 ;  Gelston  v.  Sig- 
mund,  27  Id.  8S4 ;  Hopkins  v.  Gilman,  22  Wis.  476 ;  Jacques  v.  Miller,  6  Ch. 
D.  153 ;  Hampshire  v.  Wickens,  7  Id.  555. 

^  Hill  V.  CroUs,  2  Ph.  60 ;  Fight  v.  Bolland,  4  Russ.  298 ;  Bozon  o.  Far- 
low,  1  Meriv.  469 ;  Pickering  v.  Bishop  of  Ely,  2  N.  C.  C.  249 ;  Salisbary  v. 
Hatcher^  2  Id.  54 ;  Dietrichsen  v.  Cabbum,  2  Ph.  52 ;  Rolfe  v.  Rolfe,  15 
8im.  88 ;  Hargrave  v.  Hargrave,  12  Beav.  408. 

The  contract  or  agreement  sought  to  be  enforced  must  be  mutual  and  the  tie 
reciprocal,  or  a  court  of  equity  will  not  enforce  a  performance :  McMurtric  9. 
Bennett)  Harring.  Ch.  1 24 ;  Hawley  o.  Sheldon,  Id.  420 ;  Hutcheson  v.  Mc- 
Kutt,  1  Ham.  14 ;  Cabeen  v,  Gordon,  1  Hill  Ch.  51 ;  Marble  Co.  v,  Ripley 
10  Wallace  889 ;  Benedict  r.  Linch,  1  John.  Ch.  870 ;  Ohio  v,  Baum,  6  Ham 
888;  Tyson  v.  Watts,  1  Md.  Ch.  18;  Bronson  v.  Cahill,  4  McLean  19 
Southern  Life  Ins.  Co.  t;.  Cole,  4  Fla.  859 ;  Duval  v.  Myers,  2  Md.  Ch.  401 
Stoutenbei^h  v.  Tompkins,  1  Stock.  832;  Hoen  v.  Simmons,  1  Cal.  119 
Sutherland  t;.  Parkins,  75  III.  888 ;  Hawralty  v,  Warren,  8  Green  (N.  J.)  £q 
124;  Jones  v.  Noble,  8  Bush  (Ky.)  694;  Meason  v.  Kaine,  68  Pa.  St.  885 
O'Brien  v.  Pent£,  48  Md.  562.  See  Bodine  v.  Gladding,  21  Pa.  St.  50 
Roberts  t;.  Donny,  8  De  G.  M.  &  G.  284 ;  Howe  v.  Smith,  27  Ch.  D.  89 
Peacock  t7.  Deweese,  78  Ga.  570 ;  Bourget  v,  Monroe,  58  Mich.  56.  Where 
a  married  woman  has  power  to  contract  to  sell  her  land,  the  vendee  may  enforce 
specific  performance:  Baker  v.  Hathaway,  5  Allen  108;  Dankel  v.  Hunter, 
61  Pa.  St.  882 ;  Clayton  v.  Frazier,  88  Tex.  91 ;  Union  Brick,  etc.,  Co.  r. 
Lorillard,  44  N.  J.  £q.  1.  W^here  she  has  not  such  power  specific  performance 
will  not  be  decreed:  Clarke  v.  Reins,  12  Gratt.  (Va.)  98;  Stevens  v.  Parish, 
29  Ind.  260.  But  when  husband  and  wife  are  ready  to  convey  and  tender  a 
good  deed,  specific  performance  will  be  decreed  against  the  vendee :  Logan  v, 
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The  third  requisite  is,  that  an  enforcement  in  y)€cie  be  necessary, 
I.  e.y  it  must  be  really  important  to  the  plaintiff,  and  not  oppressive 
on  the  defendant. 

*It  must  be  really  important  to  the  plaintiff;  for  the  r«oQ-| 
equitable  remedy  is  not  concurrent  with  the  l^al  one,  but 
supplemental  to  it,  and  will  not  therefore  be  substituted  for  such 
legal  remedy,  unless  a  particular  necessity  be  shown.^  In  accord- 
Bull,  7S  Kj.  607 ;  Cbrisman  v.  Partee,  88  Ark.  88.  TMiere  a  wife  refused  for 
more  than  two  yean  to  execute  the  contract,  it  was  held  that  she  could  not 
afterwarda  enforce  specific  performance  against  the  other  party:  Holgate  o. 
EatOD,  116  U.  S.  88. 

A  conditional  or  unilateral  contract  may  be  enforced ;  upon  performance  of 
the  condition  the  contract  becomes  absolute  and  mutual :  Frue  v,  Houghton, 
6  Cd.  818 ;  Wjlson  p.  Dunn,  84  Ch.  D.  869.  An  optional  contract  upon 
election  and  notice  may  be  enforced :  Herrman  v,  Babcock,  108  111.  461 ;  John- 
ston V.  Trippe,  88  Fed.  Bep.  580;  Wilks  v.  Ga.  Pac.  Ry.  Co.,  79  6a.  185; 
Iron  Age  Pub.  Co.  v,  W.  U.  Telg.  Co.,  88  Ala.  498.  Where  the  purchaser 
cmlj  signs  the  contract  the  yendor  may  enforce  it ;  but  the  vendor  not  being 
bound  must  show  that  he  is  willing  and  has  tendered  performance  of  all  stipu- 
lations on  his  part :  Miller  v,  Cameron,  1  Law.  Rep.  An.  554,  and  note,  in 
wluch  the  dedsions  on  the  enforcement  of  unilateral  and  optional  contracts  are 
eoHected. 

The  complainant  must  be  ready  and  willing  to  perform,  and  must  have  done 
an  in  hia  power  to  perform,  the  contract  on  his  part :  Rudd  v.  Savelli,  44  Ark. 
145;  Atkinson  v,  Hudson,  Id.  192;  Vawter  v.  Bacon,  89  Ind.  565;  Good- 
wine  9.  Morey,  111  Id.  68;  McHugh  v.  Wells,  89  Mich.  175;  Mayger  v. 
Cnise,  5  Mont.  485;  Wilson  v,  Lineberger,  92  N.  C.  547;  Ellis  v,  Rogers, 
60  L.  J.  Rep.  660.  A  tender  of  performance  need  not  be  made  when  it 
would  be  wholly  nugatory ;  as  where  the  defendant  repudiates  the  contract : 
Hopwood  V,  Corbin,  68  Iowa  218;  Yicder  v.  McMurray,  70  Id.  118 ;  Pollock 
V,  Brainard,  26  Fed.  Rep.  782;  Bums  v.  Fox,  118  Ind.  205;  Harshman  v, 
Mitchell,  117  Id.  812 ;  1  Law.  Rep.  An.  555,  note,  in  which  the  cases  are  col- 
lected; also  8  Id.  789,  note;  see  Pom.  £q.  Jur.,  §  1407. 

'  Mead  v.  Camfield,  8  Stock.  88.  The  necessity  may  result  from  the  inade- 
quacy of  damages  afforded  at  common  law:  Loyd  v,  Loaring,  6  Yes.  778 ;  Nut- 
brown  r.  Thornton,  10  Id.  159;  Lowther  v.  Lowther,  18  Id.  95;  Brown  r. 
Gilliland,  8  Desaaus.  541 ;  Phyfe  v.  Wardell,  2  Edw.  Ch.  51 ;  Bowman  v. 
Irons,  2  Bibb  78;  Hill  v.  Rockingham  Bank,  44  N.  H.  567;  Smaltz's 
App.,  99  Pa.  St.  810;  Irvine  v.  Armstrong,  81  Minn.  216;  or  from  the  im- 
possibility of  ascertaining  the  damages:  Sullivan  v.  Tuck,  1  Md.  Ch.  59; 
Waters  v.  Howard,  Id.  112;  Finley  v.  Aiken,  1  Grant's  Cas.  88.  Where 
the  remedy  at  law  is  adequat«,  equity  will  not  interfere :  Blake  v,  Flattey,  44 
K.J.  £q.  228;  Minnesota  Mill  Co.  v,  Bassett,  81  Minn.  890.  Where  some 
of  tereral  articles  may  be  compensated  in  damages  and  some  not,  performance 
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anoe  with  this  principle,  specific  performance  may  be  enforced  of 
contracts  for  the  sale  of  land,  of  shares  in  a  public  company,*  or 
of  a  life  annuity  f  for  refraining  from  specific  injurious  acts,  and 
generally  for  any  purpose  where  ^e  specific  thing  or  act  contracted 
for,  and  not  mere  pecuniary  compensation,  is  the  redress  practically 
required.*  On  the  other  hand,  it  will  not  ordinarily  be  decreed  on 
a  contract  for  the  sale  of  stock  or  goods;  because  with  a  sum  equal 

aa  to  the  whole  will  be  enforced :  MoGowan  v.  Remington,  12  Pa.  St.  56.  In 
Ogden  o.  Foenck,  4  De  G.,  F.  &  J.  426,  it  was  held  that  an  agreement  coold 
not  be  enforced  at  all  where  one  part,  of  which  the  court  coald  decree  specific 
performance,  was  inseparably  connected  with  other  parts  of  which  it  conld  not. 
Parts  of  an  agreement,  however,  may  be  separately  enforced,  where  an  inten- 
tion to  separate  them  appears  in  the  agreement:  Odessa  Tramways  Co.  v. 
Mendel,  L.  B.  S  Ch.  D.  235 ;  Baldwin  v.  Fletcher,  48  Mich.  604. 

As  a  general  rale,  specific  performance  of  contracts  relating  to  personal  chat- 
tels will  not  be  decreed,  the  remedy  at  law  being  adequate :  Cowles  v.  Whit- 
man, 10  Conn.  121 ;  Hog  v.  Hansborough,  1  Free.  Ch.  583 ;  Barbur  v.  Bar- 
bur,  24  Me.  42;  Cutting  v.  Dana,  10  C.  £.  Green  265;  Dilbom  v.  Young- 
blood,  85  Ala.  449 ;  Barton  v.  Wolf,  108  BL  195 ;  nor  where  the  contract 
sounds  in  damages  only :  Chamberlaine  v.  Blue,  6  Blackf.  491 ;  Bank  of  De- 
corah  V.  Day,  52  Iowa  680.  As  to  contracts  relating  to  chattels,  see  tn/ro, 
p.  83,  note. 

The  fact  that  in  an  agreement  to  convey  land  a  penalty  for  non-compliance 
has  been  stipulated  for  as  *'  liquidated  damages"  does  not  deprive  the  injured 
party  of  his  right  to  specific  performance :  Hall  v.  Sturdevant,  46  Me.  84 ; 
Hooker  v,  Pynchon,  8  Gray  550;  Moorer  v.  Eopmann,  11  Rich.  £q.  225; 
Watrous  v.  Allen,  57  Mich.  868.  See  Dowling  v.  Betjemann,  2  Johns.  &  H. 
544;  GiUis  v.  Hall,  2  Brewster  (Pa.)  842.  It  is  only  when  the  contract 
stipulates  in  the  alternative  for  one  of  two  things — ^the  performance  of  certain 
acts  or  the  payment  of  a  certain  sum  of  money  in  lieu  thereof— that  specific 
performance  will  be  refused :  Lyman  v,  Gedney,  1 14  Bl.  888. 

1  Duncuft  o.  Albrecht,  12  Sim.  189;  Columbine  v.  Chichester,  2  Ph.  27. 
See  Shaw  o.  Fisher,  5  De  G.,  M.  &  G.  596. 

'  Withy  V.  CotUe,  1  S.  &  S.  174 ;  Clifford  v.  Turrell,  1  N.  C.  C.  188. 

*  Adderley  v,  Dixon,  1  S.  &  S.  510.  An  agreement  between  a  creditor 
and  a  third  person,  founded  on  a  valuable  consideration,  to  compromise  the 
claim  of  a  former  against  his  debtor,  will  be  specifically  enforced  by  a  court 
of  equity :  Phillips  v,  Berger,  8  Barb.  S.  C.  527. 

Specific  performance  of  an  agreement  for  insurance  may  be  decreed  even 
after  a  loss :  Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9  How.  U.  S.  890 ;  Car- 
penter V  Mutual  Safety  Ins.  Co.,  4  Sandf.  Ch.  408  ;  Haden  v.  Far.  &  Mech. 
Fire  Ass'n,  80  Ya.  688;  see  Neville  v.  Merchants'  Ins.  Co.,  19  Ohio  452; 
and  the  court,  having  obtained  jurisdiction,  may  then  go  on  and  give  the  suit- 
able relief:  Tayloe  v.  Ins.  Co.,  ul  sup* 
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to  the  market  price,  the  plaintiff  may  buy  other  stock  or  goods  of 
the  same  description.*  On  the  same  principle,  a  covenant  to  repair 
a  house,  or  to  pat  lands  into  a  particular  state  of  cultivation,  will 
not  be  enforced  in  equity ;  for  the  matter  really  in  controversy  is 
nothing  more  than  the  cost  of  employing  some  other  person  to  do 
the  work.  In  the  case  of  a  contract  for  building  a  house,  and  not 
for  repairing  only,  the  application  of  the  principle  is  doubtful ;  but 
if  the  building  be  one  which  the  defendant  only  can  erect,  and  the 
non-erection  of  which  cannot  be  compensated  by  money,  the  juris- 
diction is  dear,  and  the  court  will  see  that  the  work  is  properly 
done.* 

It  must  not  be  oppressive  on  the  defendant.  If  its  importance 
to  the  plaintiff  be  shown,  a  material  step  is  gained  towards  obtain- 
ing a  decree.  But  the  establishment  of  this  &ct  is  not  conclusive ; 
for,  however  important  specific  performance  may  be  to  the  plain- 
tiff, yet  he  has  at  all  events  another  remedy  by  damages  at  law ; 
and  it  is,  therefore,  open  to  the  defendant  to  contend  that  a  wrong 

>  Cudd  9.  Rntter,  1  P.  W.  670 ;  Doloret  v.  RotbachUd,  1  8.  &  8.  590 ; 
Adderley  r.  Dixon,  Id.  610.  Specific  performance  of  a  contract  for  the  sale 
of  perBonal  chattels  will  be  decreed  when  damages  would  afford  an  inadequate 
remedy.  The  assignment  of  a  patent  will  be  decreed :  Whitney  o.  Burr,  115 
lU.  289 ;  Bnnstetler  v,  Atkinson,  4  MacArthur  (D.  C)  892 :  or  an  agreement 
to  furnish  a  patented  article:  Adams  i;  Messin^er,  147  Mass.  185;  Satter- 
diwait  V,  Marshall,  4  Del.  Ch.  837 ;  Hapgood  v.  Rosenstock,  28  Fed.  Rep. 
86 ;  or  articles  not  obtainable  in  the  market :  Equitable  Gas  Lt.  Co.  v.  Balto. 
Coal  Tar  Co.,  68  Md.  285 ;  Gottschalk  v.  Stein,  69  Id.  51 ;  or  stocks  when 
dw  shares  are  limited  and  have  no  fixed  or  marketable  value,  and  are  not 
quoted :  Johnson  v.  Brooks,  98  N.  T.  887 ;  Frue  v.  Houghton,  6  Col.  818 ; 
Goodwin  Gas,  etc.,  Co.'s  Appeal,  117  Pa.  St.  514 ;  Kimball  v.  Mobile  County, 
3  Woods  C.  Ct  555.     See  Pom.  Eq.  Jur.,  §  1402.     . 

'  Erriugton  v.  Aynesly,  2  B.  C.  C.  842 ;  Flint  v,  Brandon,  8  Yes.  164 ; 
Storer  p.  Great  Western  Railway,  2  N.  C.  C.  48.  See  Burchett  v.  Boiling,  5 
Manf.  442.  But  an  agreement  to  build  a  house  of  a  given  value,  and  accord, 
ing  to  a  plan  to  be  agreed  upon,  cannot  be  specifically  enforced,  when  neither 
plan  nor  specifications  have  been  under  the  consideration  of  the  parties : 
Brace  v.  Wehnert,  27  L.  J.  Ch.  572 ;  4  Jur.  N.  S.  549.  See  ante,  p.  81, 
note.  Specific  performance  will  be  decreed  of  land,  though  it  appear  that  it 
is  Tslnable  only  on  account  of  the  timber  upon  it ;  equity  acting  in  such  case 
■erely  because  the  subject-matter  is  land :  Kitchen  v.  Herring,  7  Ired.  £q. 
190.  In  Clayton  9.  lUingsworth,  10  Hare  451,  however,  specific  performance 
of  an  agreement  for  a  mere  tenancy  from  year  to  year  was  refused,  because 
the  breach  was  susceptible  of  compensation  by  damages. 
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r*«4l  *^^^^^  ^  inflicted  on  him  by  going  beyond  the  ordinary 
remedy,  greater  than  would  be  inflicted  on  ihe  plaintiff  by 
refusing  to  interpose,*  Specific  performance  will  accordingly  be 
refused,  if  there  has  been  misrepresentation  by  the  plaintiff  on  a 
material  point,'  although  it  may  not  be  sufficient  to  invalidate  the 
contract  f  and  if  he  has  induced  the  defendant  to  execute  a  written 
agreement,  on  the  faith  of  his  verbal  promise  tliat  it  shall  be  sub- 
sequently altered;^  or  if  after  making  a  contract  in  writing,  he 
has  put  an  end  to  it  by  parol  waiver,'  although  it  is  doubtful 
whether  such  a  waiver  would  be  good  at  law  in  respect  of  a  con- 
tract affected  by  the  Statute  of  Frauds,* 

In  accordance  with  the  same  principle,  it  is  held  that  where  spe- 
cific performance  is  asked  of  a  contract  for  the  purchase  of  real 
estate,  the  defendant  may  have  the  title  examined  by  a  master  f  so 
that  its  validity  may  be  sifted  in  a  way  which  would  not  be  possi- 
ble on  a  mere  abstract,  authenticated  as  the  vendor  thinks  proper, 
and  that,  in  consideration  of  the  relief  sought  beyond  the  law,  he 
may  have  an  assurance  about  the  nature  of  his  title,  such  as  he 
cannot  have  elsewhere.*  If  the  investigation  shows  a  reasonably 
clear  and  marketable  title,  specific  performance  will  be  compelled. 

1  Wedgwood  v,  Adams,  6  Beay.  600;  Webb  v,  Direc.  London  &  Ports- 
mouth R.  R.  Co.,  1  De  G.,  M.  &  Gord.  52 ;  Bowles  v.  Woodson,  6  Graft. 
(Va.)  78 

>  Race  V.  Weston,  86  HI.  91. 

*  Cadman  v.  Homer,  18  Yes.  10;  Clermont  v.  Tasbnrgh,  1  J.  &  W.  112; 
Brealey  v.  Collins,  You.  S17;  1  Sug.  Y.  &  P.  838;  Nelthorpe  v.  Holgate,  1 
Coll.  203. 

^  Clarke  o.  Grant,  14  Yes.  519 ;  Omerod  v,  Hardman,  5  Id.  722 ;  Att.- 
Gen.  p.  Jackson,  5  Hare,  366. 

'  Hufiman  v.  Hammer,  8  Green  (N.  J.)  83 ;  Ryno  v.  Darbj,  20  N.  J.  Eq. 
231 ;  Maxfield  v.  Teny,  A.  Del.  Ch.  618. 

'  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58;  Robinson  v.  Paige,  8  Ross.  114, 
119 ;  1  Sug.  Y.  &  P.  ciii.  s.  9. 

As  to  when  a  contract  will  be  specifically  enforced,  see  ante  p.  77,  note. 

'  Middleton  v.  Selby,  19  W.  Ya.  167.  Where  the  defendant  refuses  to  per- 
form on  the  ground  that  the  title  is  defective,  he  is  entitled  to  a  full  statement 
and  proof  of  title :  Cornell  v.  Andrews,  36  N.  J.  Eq.  821 ;  see  Deakin  v. 
Underwood,  87  Minn.  98.  Where  the  court  is  satisfied  on  the  hearing  that 
there  can  be  no  fuller  investigation  of  the  title,  and  that  objections  exist  which 
from  their  nature  cannot  be  removed,  it  will  not  direct  a  reference  to  a  master  : 
Dominick  v.  Michael,  4  Sandf.  S.  C.  374. 

*  Jenkins  v.  Hiles,  6  Yes.  646,  658. 
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But  if  there  be  a  rational  doubt  on  its  validity,  the  court,  though 
it  may  be  of  opinion  that  the  title  is  good,  will  not  compel  the 
porchaaer's  acceptance,  but  will  leave  the  parties  to  law.^ 

*  Stapylton  o.  Scott,  16  Yes.  272 ;  Jerroise  v.  Duke  of  Northumberland,  1  J. 
&  W.  539,  549. 

A  purchaser  of  land  is  entitled  to  a  marketable  title,  and  is  not  bound  to 
Mcept  one  that  is  doubtful  or  defective :  Hepburn  p.  Auld,  5  Cranch  262,  275 ; 
People  V.  Stock  Brokers'  Bid.  Co.,  92  N.  Y.  98;  Palmer  v.  Morrison,  104  Id. 
132;  Butts  V,  Andrews,  136  Mass.  221 ;  Charleston  t;.  Blohme,  15  S.  C.  124 ; 
Tillotson  r.  Sesner,  33  N.  J.  £q.  313 ;  Adams  v.  Valentine,  33  Fed.  Kep.  1 ; 
Beese  o.  Hoeckel,  58  Cal.  281 ;  Conley  v.  Dibber,  91  Ind.  413  ;  fiertzberg  v, 
Irwio,  92  Pa.  St.  48.     The  doubt  must  be  more  than  a  mere  possibility ;  it 
must  be  such  as  to  produce  a  bonajide  hesitation  in  the  mind  of  the  chancellor : 
Webb  V.  Chisolm,  24  S.  C.  487 ;  Stevenson  v.  Polk,  71  Iowa  278 ;  Gill  v.  Wells, 
59  Md.  492 ;  see  Dalzell  v.  Crawford,  1  Pars.  £q.  (Pa.)  57 ;  Mullings  v.  Trin- 
der,  L.  B.  10  £q.  449  ;  Cornell  r.  Andrews,  35  N.  J.  Eq.  7,  and  note,  in  which 
many  cases  are  collected,  showing  what  defects  will  render  a  title  doubtful  or 
anmarketable ;  also  3  Law.  Bep.  An.  789,  note.     In  Pyrke  v.  Waddington,  10 
Hare  1,  the  following  propositions  were  deduced  from  a  careful  examination  of 
the  authorities :  A  doubtful  title,  which  a  purchaser  will  not  be  compelled  to 
accept,  is  not  only  a  title  upon  which  the  court  entertains  doubt,  but  includes 
also  a  title  which,  although  the  court  has  a  favorable  opinion  of  it,  yet  may 
leasonably  and  fairly  be  questioned,  in  the  opinion  of  other  competent  persons ; 
for  the  court  has  no  means  of  binding  the  question  as  against  adverse  claimants, 
or  of  indemnifying  the  purchaser,  if  its  own  opinion  in  favor  of  the  title  should 
ton  out  not  to  be  weU  founded.     If  the  doubts,  as  to  a  title,  arise  upon  a  ques- 
tion connected  with  the  general  law,  the  court  is  to  judge  whether  the  general 
Uw  on  the  point  is  or  is  not  settled ;  and  if  it  be  not,  or  if  the  doubts  as  to  the 
title  may  be  affected  by  extrinsic  circumstances  which  neither  the  purchaser  nor 
tbe  coort  can  satisfactorily  investigate,  specific  performance  will  be  refused. 
^aIso  Hymers  v.  Branch,  6  Mo.  App.  511.     **To  force  a  title  on  a  pur- 
chaser,'*  said  the  Vice- Chancellor  in  Bogers  v,  Waterhouse,  4  Drew.  329,  '*  the 
opinion  of  the  court  in  favor  thereof  must  be  so  clear  that  it  cannot  apprehend 
tlttt  another  judge  may  form  a  different  opinion."     See  also  Pegler  r.  White, 
W  Bea?.  403 ;  Howe  v.  Hunt,  31  Id.  420.    It  is  further  the  duty  of  the  court 
^  questions  of  title  depending  on  the  possibility  of  future  rights  arising,  to 
coondet  the  course  which  should  be  taken  if  the  rights  had  actually  arisen  and 
irere  in  course  of  litigation :  Pyrke  v.  Waddinghan,  10  Hare  1.    See  Sohier  v, 
IFillianu,  1  Curtis  C.  C.  479. 

A  purchaser  is  not  bound  to  accept  a  title  by  adverse  possession  depending 
npon  a  long  and  difficult  investigation  of  facts :  Noyes  v.  Johnson,  139  Mass. 
486 ;  but  where  it  appears  that  there  can  be  no  outstanding  right  which  would 
not  be  barred  by  the  Statute  of  Limitations,  the  title  is  good :  Kip  t;.  Hirsh,  103 
K.  Y.  565.  The  rule,  where  the  doubt  is  one  of  fact,  has  been  thus  stated  : 
If  the  case  be  such  that  it  would  be  the  duty  of  a  judge  to  give  a  clear  direc- 
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Specific  performance  may  be  refused  where  the  defendant  has  by 

r«Q5i   mistake^  not  originating  in  merecarelessness^  ^entered  into  a 

contract  framed  differently  from  his  own  intention ;  notwith- 

tion  in  favor  of  the  fact,  then  it  is  to  be  considered  as  without  reasonable 
doubt ;  but  if  it  would  be  the  duty  of  a  judge  to  leave  it  to  the  juiy  to  pro- 
nounce upon  the  effect  of  the  evidence,  then  it  is  to  be  considered  too  doubtful 
to  conclude  a  purchaser:  Games  r.  Bonner,  54  L.  J.  Ch.  517. 

When  no  question  of  fact  is  involved,  and  all  the  parties  in  interest  are  before 
the  court,  the  validity  of  a  title  which  depends  upon  a  principle  of  law  is  to  be 
finally  decided ;  all  parties  being  concluded  by  the  decision,  the  title  cannot  be 
doubtful :  Chesman  v.  Cummings,  142  Mass.  65.  But  when  all  the  parties  are 
not  before  the  court,  the  purchaser  will  not  be  compelled  to  take  a  title  depend- 
ing upon  a  doubtful  question  of  law,  because  the  person  in  whom  the  outstand- 
ing right  is  vested  would  not  be  concluded  by  the  decree :  Fleming  v.  Bum- 
ham,  100  N.  Y.  1 ;  Abbott  v.  James,  111  Id.  678.  When  an  assessment  for 
local  improvement  has  been  adjudged  absolutely  void  because  the  persons 
making  it  had  no  authority,  the  assessment  is  not  a  cloud  on  the  title :  Chase 
».  Chase,  95  N.  Y.  873. 

A  vendor  may  make  an  agreement  for  the  sale  of  his  title,  such  as  it  is,  and 
this  agreement  will  be  specifically  enforced :  Hume  o.  Pocock,  L.  B.  1  £q. 
428-662;  L.  R.  1  Ch.  App.  679;  Broyles  v.  Bee,  18  W.  Ya.  514.  Where 
the  vendee  is  willing  to  accept  the  title,  the  vendor  cannot  refuse  to  per- 
form on  the  ground  that  it  is  defective :  Gartrell  v.  Stafford,  12  Neb.  545. 

A  court  of  equity  will  decree  a  specific  performance  of  a  contract  for  the  sale 
of  lands,  if  the  vendor  is  able  to  make  a  good  title  at  any  time  before  the  decree 
is  pronounced:  Hepburn  v.  Dunlop.  1  Wheat.  179;  Hepburn  v.  Auld,  5 
Cranch  262 ;  Moss  v.  Hanson,  17  Pa.  St.  879 ;  Tieman  v.  Roland,  15  Id.  429; 
Richmond  v.  Gray,  8  Allen  25 ;  Luckett  v.  W^illiamson,  87  Mo.  888 ;  Linn  v. 
McLean,  80  Ala.  860 ;  Second  Union,  etc..  Bid.  Soc.  r.  Hardy,  81  N.  J.  £q. 
442;  Fraker  v.  Brazelton,  12  Lea  (Tenn.)  278;  Hobson  v.  Buchanan,  96  N. 
C.  444;  Dodson  v.  Hays,  29  W.  Va.  577  ;  8  Law.  Rep.  An.  789,  note;  and  a 
chancellor  will  permit  the  vendor  to  remedy  the  defects  in  his  title  if  he  can  do 
so  within  a  reasonable  time :  Logan  v.  Bull,  78  Ky.  607.  And  where  a  vendor 
of  land  cannot  make  a  valid  title  to  the  whole  land  sold,  the  vendee  may  insist 
upon  the  specific  performance  by  the  vendor,  so  far  as  such  vendor  can  execute 
it :  Jacobs  v.  Locke,  2  Ired.  Ch.  286 ;  Henry  p.  Liles,  Id.  407 ;  Ketchum  v. 
Stout,  20  Ohio  458 ;  Collins  v.  Smith,  1  Head  251 ;  Bonner  v.  Little,  88  Ark. 
897 ;  Beck  v.  Bridgman,  40  Id.  882.  The  court  will  order  a  return  of  the 
deposit  money  with  interest,  where  the  vendor  cannot  show  a  good  title,  and 
will  give  the  vendee  a  lien  on  the  estate  for  the  same  and  for  costs :  Turner  «. 
MarrioU,  L.  R.  8  Eq.  744. 

Though  equity  will  not  compel  a  vendee  to  take  a  bad  title,  yet  a  pecuniary 

charge  against  a  good  title  presents  no  objection,  provided  the  purchaser  can 

be  protected  against  it :  Tieman  v,  Roland,  15  Pa.  St.  441.     See  Cox  o.  Cov* 

enton,  81  Beav.  878 ;  Wood  v.  Majoribanks,  8  De  G.  &  J.  829 ;  7  H.  L.  Gas. 

184 


OF  SPECIFIC  PERFOBKANCE.  85 

landing  that  there  is  no  nnfaimess  on  the  plaintiff's  part,  and  no 
defect  or  doubt  in  his  title  ;^  and  even  the  mere  &ct  that  the  con* 
tract  is  a  hard  one,  and  would  press  heavily  on  the  defendant,  has 
ia  some  cases  been  considered  a  ground  for  refusing  to  interfere.' 

806.  And  the  pendency  of  a  suit  for  the  land,  which  is  found  on  inyestigation 
to  be  groundless,  is  no  reason  for  refusing  specific  performance :  Owings  v, 
Baldwin,  8  Gill  837.  When  a  proposed  vendee  buys  in  the  reversion,  and  then 
refuses  to  complete  the  contract,  he  may  be  compelled  to  do  so,  with  an  allow- 
ance for  what  he  has  paid :  Munell  v.  Goodyear,  1  De  G.,  F.  &  J.  482. 

■  Clowes  V,  Higginson,  1  Yes.  &  B.  524 :  commented  on  in  1  Sug.  Y.  &  P. 
228 ;  Townsend  v.  Stangroom,  6  Yes.  828 ;  Mallins  v.  Freeman,  2  K.  25 ; 
Kennedy  v.  Lee,  8  Meriv.  441.  • 

*  Wedgwood  v.  Adams,  6  Beav.  600;  Talbot  v.  Ford,  18  Sim.  178 ;  Picker- 
ing 9.  Ely,  2  N.  C.  C.  249,  266.     See  ante,  p.  77,  note.     Where  there  has 
been  a  mutual  mistake  of  a  material  fact,  specific  performance  will  not  be  de- 
creed :  Fort  Smith  v,  Brogan,  49  Ark.  806 ;  Campbell  9.  Durham,  86  Ala. 
299 ;  Mansfield  v.  Sherman,  81  Me.  865.    But  where  a  mistake  is  a  matter 
deemed  perfectly  immaterial  by  both  parties  at  the  time  of  the  contract,  which 
would  not  have  varied  it  if  it  had  been  known,  and  of  which  both  parties  were 
equally  ignorant,  and  where  the  contract  is  an  advantageous  one  to  the  pur- 
chaser, quwrey  whether  a  court  of  equity  should  interfere :  McFerran  v.  Taylor, 
8  Cranch  270.     And  a  court  of  equity  will  carry  into  effect  the  original  inten- 
tion of  the  parties  when  defectively  expressed  in  an  instrument  through  fraud 
or  mistake:  Hunt  v.  Freeman,  1  Ham.  190.     Since  the  Judicature  Act,  1878, 
the  court  has  jurisdiction  (in  any  case  in  which  the  Statute  of  Frauds  is  not  a 
bar),  in  one  and  the  same  action,  to  rectify  a  written  agreement  upon  parol 
eridence  of  mistake  and  to  order  the  agreement  as  rectified  to  be  specifically 
performed :  Olley  v.   Fisher,  84  Gh.  D.  867.     It  has  been  held  in  several 
cases  in  the  United  States,  that  a  bill  will  lie  to  correct  an  agreement  as  to 
lands,  for  mistake,  upon  parol  evidence,  and  for  specific  performance  of  the 
agreement  as  corrected ;  or,  on  the  other  hand,  that  the  defendant  in  a  bill  for 
specific  performance,  may  by  his  answer  set  up  mistake,  and  entitle  himself  to 
specific  performance  of  the  reformed  agreement,  against  the  claim  of  the  com- 
pl^nant  to  have  his  bill  dismissed,  notwithstanding  the  Statute  of  Frauds: 
Wall  V.  Arrington,  18  Ga.  88 ;  Mosby  v.  Wall,  1  Cushm.  (Miss.)  81 ;  Philpott 
Elliott,  4  Md.  Oh.  278;  Moale  v.  Buchanan,  11  Gill  &  John.  825;  Tilton  v. 
Tilton,  9  N.  H.  885 ;  Bellows  o.  Stone,  14  Id.  175 ;  Bradford  9.  Union  Bank, 
13  How.  U.  S.  57 ;  Gillespie  9.  Moon,  2  John.  Ch.  585 ;  Keisselbrock  v, 
liTingstone,  4  John.  Ch.  144 ;  Barry  9.  Harris,  49  Yt.  892 ;   Railroad  Co.  9. 
Steinfeld,  42  Oh.  St.  457 ;  Greigh  9.  Boggs,  19  W.  Ya.  249 ;  Angel  9.  Simp- 
NO,  85  Ala.  58 ;  see  Fetesch  v.  Hamback,  48  Wis.  448.     And  this  doctrine 
is  strongly  approved  by  Judge  Story,  £q.  Jur.  §§  160,  161,  etc.     But  in  other 
American  cases,  as  Elder  9.  Elder,  10  Me.  80;  Osborne  9.  Phelps,  19  Conn. 
(3;  Westbrook  9.  Habeson,  2  McCord  Ch.  112;  Brooks  9.  Wheelock,  11 
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In  applying  the  equity  of  specific  performance  to  real  estate,  there 
are  some  modifications  of  I^al  rules,  which  at  first  sight  appear  in- 
consistent with  them,  and  repugnant  to  the  maxim,  that  ^^  equity 
follows  the  law/'  The  modifications  here  referred  to  are  those  of 
enforcing  parol  contracts  relating  to  land,  on  the  ground  that  they 
have  been  already  performed  in  part ;  of  allowing  time  to  make 
out  a  title  beyond  the  day  which  the  contract  specifies ;  and  of 
allowing  a  conveyance  with  compensation  for  defects.  The  wisdom 
of  permitting  any  deviation  is  a  subject  admitting  of  much  doubt 
But  the  particular  doctrines  now  in  question  are  firmly  established 
by  the  course  of  precedent,  and  may  perhaps  be  considered,  not  so 
much  deviations  firom  the  rule  of  law,  as  subordinate  equities,  or 
developments  from  the  original  doctrine,  that  specific  performance 
of  a  contract,  and  not  pecuniary  compensation  for  its  breach,  is  the 
equitable  measure  of  redress. 

The  first  of  these  subordinate  equities  is  that  of  enforcing  parol 
contracts  relating  to  land,  on  the  ground  that  they  have  been 
already  performed  in  part  It  is  enacted  by  the  Statute  of  Frauds, 
that  no  action  shall  be  brought  on  any  contract  for  sale  of  lands, 
tenements,  or  hereditaments ;  or  any  interest  in  or  concerning  them, 
unless  the  agreement  or  some  memorandum  or  note  thereof  shall  be 
in  writing  and  signed  by  the  party  to  be  charged  therewith,  or 
r^86l  ^^^  other  person  thereunto  by  him  lawfully  *authorized.^ 
If  the  requirements  of  this  statute  are  not  complied  with,  a 

Pick.  439;  Miller  v,  Chetwood,  1  Green.  Gh.  199;  Dennis  v.  Dennis,  4  Rich. 
£q.  807;  Best  v.  Stowe,  2  Sandf.  Ch.  298;  Climer  v.  Hovey,  15  Mich.  18; 
Glass  V.  Hulbert,  102  Mass.  24  ;  and  in  England,  WooUam  o.  Hearn,  7  Yes. 
Jr.  211 ;  Nurse  v.  Lord  Seymour,  IS  Beav.  254,  it  is  held  that  though  in  such 
cases  mistake  is  good  ground  for  refusing  specific  performance,  that  being  with- 
in the  discretion  of  a  chancellor,  it  cannot  furnish  a  reason  for  active  relief  by 
the  execution  of  the  agreement,  in  the  face  of  the  Statute  of  Frauds.  For,  it 
is  obvious  that  if  any  part  of  the  agreement  remain  in  parol,  the  whole  must  bo 
so,  to  all  intents  and  purposes.  See  notes  to  Woollam  v,  Hearn,  2  Lead. 
Oases  £q.,  4  Am.  ed.  993  et  seq, ;  see  Delp's  App.,  109  Pa.  St.  277.  Where^ 
however,  the  agreement  is  executed  by  part  performance,  it  is  agreed  on  all 
hands,  that  in  this,  as  in  other  cases,  the  question  is  no  longer  governed  by  the 
statute :  Id.     See  Gilroy  v.  Alis,  22  Iowa  1 74. 

^  29  Car.  2,  c.  3,  s.  4.     A  parol  contract  for  the  sale  of  land  is  not  abaolutely 
void ;  it  may  be  specifically  executed  as  against  either  party  if  he  fails  or  re- 
fuses to  rely  upon  the  statute ;  the  statute  must  be  pleaded :  Blakefleld  v. 
Anderson,  87  Tenn.  206 ;  McOlure  v.  Otrich,  118  111.  320.    In  Iowa  (Code 
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oontract  fidling  within  its  scope,  so  long  as  it  remains  in  fieri  cannot 
be  enforced  either  at  law  or  in  equity.  It  sometimes,  however, 
happens  that  a  contract  which  is  still  in  fieri,  at  law,  has  been 
already  performed  by  construction  of  equity  ;  for  if  it  is  one  of 
whidi  specific  performance  would  be  decreed,  it  is  itself  in  some 
sort  an  equitable  title ;  and  if  the  parties  have  clothed  that  title 
with  possession,  or  have  otherwise  acted  on  it  as  an  existing  owner- 
ship, they  are  held  to  have  perfected  their  agreement  in  equity ; 
and  if  the  terms  of  their  parol  contract  can  be  proved,  may  be  de- 
creed to  perfect  it  by  a  conveyance  at  law.^ 

{  8667),  if  a  parol  contract  can  be  established  by  the  defendant's  testimony 
specific  performance  may  be  decreed :  Dewey  v.  Life,  60  Iowa  86^1.  It  is  not 
necesBarj  tbat  the  party  seeking  specific  performance  should  have  signed  the 
agreement :  Old  Colony  R.  R.  Co.  v.  Evans,  6  Gray  25.  See  Smith  &  Fleek*s 
App.,  69  Pa.  St.  474;  Ohambers  v.  Ala.  Iron  Co.,  67  Ala.  858  ;  Miller  v, 
Cameron,  45  N.  J.  £q.  95;  and  s.  o.  1  Law.  Rep.  An.  554,  note,  in  which 
the  decidona  are  collected.     See  ante^  p.  82,  note. 

^  In  nearly  every  state  in  the  Union,  the  rule  is  settled,  that  part  perform- 
ance takes  a  parol  agreement  oat  of  the  Statute  of  Frauds :  Pleasonton  v. 
Banghley,  8  Del.  Ch.  124;  Cannon  v.  Collins,  Id.  182;  Steenrod  v.  Wheeling, 
etc.,  R.  Co.,  27  W.  Va.  1 ;  McClure  v.  Otrich,  118  111.  820 ;  Pureell  v.  Miner, 
4  Wall.  513 ;  and  see  cases  infra.  The  agreement  must  be  clearly  and  un- 
equivocally proved:  Chamley  t;.  Hansbury,  18  Pa.  St.  16 ;  Bracken  v.  Ham- 
brick,  25  Tex.  408;  Knoll  t;.  Harvey,  19  Wis.  99;  Ckrk  v.  Clark,  122  111. 
888;  Hopkins  v.  Roberts,  54  Md.  812;  Berry  o.  Hartzell,  91  Mo.  182; 
Thomas  r.  Griffith,  68  Iowa  11;  Wagonblast  v.  Whitney,  18  Or.  88;  and 
most  be  shown  to  be  referable  exclusively  to  the  contract  set  up  in  the  bill : 
Duvall  V.  Myers,  2  Md  Ch.  401  ;  Eyre  v.  Eyre,  4  Green  (N.  J.)  102 ;  Pat- 
rick  V,  Horton,  8  W.  Va.  28 ;  Brown  v.  Brown,  47  Mich.  878 ;  Sutton  v. 
Myrick,  89  Ark.  424 ;  and  the  remedy  must  be  mutual :  Smith  v,  McVeigh,  3 
Stock.  289  ;  Meason  v.  Kaine,  68  Pa.  St.  885 ;  see  also  Van  Doren  v.  Robin- 
soo,  1  Green  (N.  J.)  256. 

Id  some  of  the  states,  as  in  Tennessee  and  North  Carolina,  the  general 
rale  is  dlfierent.  See  Ridley  v,  McNairy  et  al.,  2  Humph.  174;  Stearns  t;. 
Habbard,  8  Greenl.  820 ;  Robeson  v.  Hombaker,  2  Green  Eq.  60 ;  Wingate 
V.  Dail,  2  Har.  &  J.  76 :  Ellis  v.  Ellis,  1  Dev.  Eq.  841 ;  Albea  v.  Griffin,  2 
Dev.  &  Bat.  Eq.  9  ;  Dunn  v.  Moore,  8  Ired.  Eq.  864 ;  Allen  v.  Chambers,  4 
Id.  125.  If,  however,  the  statute  is  set  up,  the  money  will  be  decreed  to  be 
lefonded  with  interest,  and  as  against  the  vendors,  it  will  be  decreed  a  lien  on 
the  hmd  agreed  to  be  conveyed  :  Hilton  v.  Duncan,  1  Cold.  (Tenn.)  818. 

The  part  performance  must  consist  of  such  acts  as  would  amount  to  a  fraud 
if  specific  performance  were  not  decreed:  Barnes  v,  B.  &  M.  R.  R.  Co.,  180 
Nasi.  888 ;  Woodbury  v,  Gardner,  77  Me.  68 ;  Barrett  v.  Forney,  82  Ya.  269 ; 
V.  Dimock,  95  Pa.  St.  52.     It  must  be  such  as  cannot  be  compensated 
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The  doctrine  on  this  point  is  called  the  doctrine  of  part  perfonn- 
ance^  and  its  principle  appears  to  be  that^  if  one  of  the  contracting 

by  damages :  Mover's  App.,  105  Pa.  St.  432 ;  Lord's  App.,  Id.  451 ;  Slingeru 
land  V.  Slingerland,  89  Minn.  197. 

Payment  or  part  payment  of  the  purchase-money  is  not  such  a  part  perform- 
ance of  a  parol  contract  as  will  take  the  case  out  of  the  Statute  of  Frauds : 
Parker  v.  Wills,  6  Whart.  153  ;  Jackson  v.  Cutright,  5  Munf.  308 ;  Haight  v. 
Child,  34  Barb.  186 ;  Hatcher  v.  Hatcher,  1  McMullin's  Ch.  811 ;  Smith  v. 
Smith,  1  Rich.  Ch.  180;  Anderson  v.  Chick,  1  Bailey  Ch.  118;  Hood  o. 
Bowman,  1  Freem.  Ch.  290 ;  Bean  v.  Valle,  2  Miss.  126 ;  Johnston  v.  Gkncy, 
4  Blackf.  94 ;  Sites  v.  Keller,  6  Ham.  483 ;  Neal  v.  Gregory,  19  Fla.  356  ; 
Peckham  v.  Balch,  49  Mich.  179  ;  Ward  v.  Stuart,  62  Tex.  333  ;  Forrester  9. 
Flores,  64  Cal.  24 ;  contra^  Townsend  v,  Houston,  1  Harring.  532 ;  McMurtrie 
V.  Bunnett,  H!arring.  Ch.  124 ;  Suman  v,  Springate,  67  Ind.  115;  see  Miller 
V.  Nelson,  64  Iowa  458.  But  where  a  party  who  has  paid  the  purchase-money 
upon  a  parol  contract  cannot  be  replaced  in  the  same  position  by  a  recorery  of 
the  money  paid,  he  will  be  entitled  to  specific  performance :  Matins  p.  Brown, 
4  Const.  403.     See  Nunn  v.  Fabian,  L.  R.  1  Ch.  Ap.  35. 

Where  the  purchaser  has  taken  possession,  paid  the  purchase-money,  and 
made  improvements  thereon,  equity  will  enforce  specific  performance :  Smith 
V.  Smith,  1  Rich.  Ch.  130 ;  Massey  v.  Mcllwain,  2  Hill  Ch.  421 ;  Cox  v.  Cox, 
Peck  443  ;  Johnston  v.  Clancy,  4  Blackf.  94 ;  Moreland  v.  Lemasters,  4  Id. 
883  ;  Brewer  v.  Brewer,  19  Ala.  481 ;  Mims  v.  Lockett,  83  Gku  9 ;  Freeman 
t7.  Freeman,  43  N.  Y.  34 ;  Bohanan  v.  Bohanan,  96  111.  591 ;  McDowell  o. 
Lucas,  97  Id.  489 ;  C.  B.  &  Q.  Ry.  Co.  v.  Boyd,  118  Id.  73 ;  Drum  v. 
Stevens,  94  Ind.  181 ;  ELinyon  v.  Young,  44  Mich.  339 ;  Littlefield  v.  Little- 
field,  51  Wis.  23 ;  Lorentz  v.  Lorenta,  14  W.  Va.  761 ;  Tracy  v.  Tracy,  Id. 
243 ;  Campbell  v.  Fetterman,  20  Id.  398 ;  Hibbert  v.  Aylott,  52  Tex.  530 ; 
Sullivan  v,  O'Neal,  66  Id.  433;  Everett  v,  Dilley,  39  Kan.  73;  Hunt  v. 
Hoyt,  10  Col.  278;  Hanlon  v.  Wilson,  10  Neb.  138;  Hughes  v.  Reese,  22  Id« 
78;  Burlingaroe  v.  Rowland,  77  Cal.  315;  Hunter  v.  Mills,  29  S.  C.  72. 
Such  improvements  must  be  of  a  permanent  nature  or  of  value :  Peckham  v. 
Barker,  8  R.  I.  17 ;  Meyer's  App.,  105  Pa.  St.  432.  Merely  taking  posses- 
sion and  digging  a  trench  are  not  sufficient :  Chamberlain  v.  Manning,  41  N. 
J.  £q.  651.  But  where  the  vendee  took  possession  and  constructed  a  housOy 
specific  performance  was  decreed :  Brown  v.  Sutton,  129  U.  S.  238. 

So  it  is  a  sufficient  part  performance  to  take  the  case  out  of  the  Statute  of 
Frauds  for  the  purchaser  to  take  possession  of  the  lands  sold  by  virtae  of  the 
agreement,  where  the  assent  of  the  vendor  is  shown  or  is  inferable :  Smith  o. 
Underdunk,  1  Sandf.  Ch.  579;  Pugh  v.  Good,  3  W.  &  8.  56;  Moale  v. 
Buchanan,  11  Gill  &  J.  314;  Hart  v.  Hart,  8  Dessaus.  592;  Anderson  o. 
Chick,  1  Bailey  Ch.  118 ;  Brock  v.  Cook,  8  Porter  464  ;  Wagoner  v.  Speck, 
3  Ham.  292 ;  Palmer  v.  Richardson,  8  Strobh.  £q.  16. 

But  it  has  been  held  that  delivery  of  possession  of  a  part  of  the  land  is  not 
sufficient :  Allen's  Est.,  1  W.  &  S.  383  ;  or  where  the  party  going  into  posses* 
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pariieB  indaoe  the  other  so  to  act^  that^  if  the  contract  be  abandoned, 
he  cannot  be  restored  to  his  former  position,  the  contract  must  be 
considered  as  perfected  in  equity,  and  a  refusal  to  complete  it  at 
law  is  in  the  nature  of  a  fraud.^    Such,  for  instance,  is  the  case, 

lion  made  temponurj  improTements  nrach  less  in  Talne  than  the  rent  of  the 
premises :  Eason  v.  Eaaon,  61  Tex.  225 ;  Wack  v.  Sorber,  2  Wharton  887 ; 
see  also  Mims  v.  Lockett,  88  6a.  9 ;  neither  is  the  remaining  in  possession  of  ^ 
the  purchaser,  if  he  was  in  possession  at  the  time  of  the  purchase :  Hatcher  v. 
Hatcher,  1  McMullan  Ch.  811 ;  Johnston  v.  Gkncy,  4  Blackf.  94;  Christy  v. 
Bainbart,  14  Pa.  St.  260 ;  Mahana  v.  Blunt,  20  Iowa  142 ;  ef.  Blanchard  v. 
McDoogal,  6  Wis.  167 ;  Spalding  v.  Conzelman,  80  Mo.  177.  The  part  per- 
formance must  be  such  as  would  make  the  party  asking  the  specific  relief  a  wrong- 
doer in  case  the  specific  performance  were  not  decreed;  ai\d  delivery  of 
possessiofD  must  have  been  in  pursuance  and  part  execution  of  the  agreement 
charged  in  the  bill :  Ham  v.  Goodrich,  88  N.  H.  82 ;  Moore  v.  Gordon,  44 
Ark.  884;  Johnson  v.  Pontious,  118  Ind.  270. 

In  Pennsylvania,  the  rule  has  been  stated  to  be  that  every  parol  con- 
tract is  within  the  Statute  of  Frauds,  except  where  there  has  been  such 
performance  at  cannot  be  compensated  in  damages,  '*  Without  possession 
taken  and  maintained  under  the  contract,  there  can  be  no  pretence  of  part 
performance ;  but  generally,  that  is  an  act  which  admits  of  compensation, 
and  therefore  too  much  is  made  of  it  when  it  is  treated  as  sufficient  ground 
for  decreeing  specific  performance:"  Moore  o.  Small,  19  Pa.  St.  461. 
Proof  of  a  parol  contract  for  the  sale  of  lands,  delivery  of  possession  pur- 
nant  thereto,  part  payment  of  the  purchase-money  and  valuable  improvements, 
are  the  lull  measure  of  what  is  required  to  take  a  case  out  of  the  statute : 
Milliken  «.  Dravo,  67  Pa.  St.  280. 

The  part  performance  of  a  parol  agreement  to  devise  land  will  take  the  case 
ODt  (^the  statute:  Davison  v.  Davison,  2  Beas.  246;  Johnson  v.  Hubbell,  2 
Stock.  882;  Watson  v.  Mahan,  20  Ind.  228 ;  Irwin  v.  Dyke,  114  HI.  802; 
Hiatt  V.  Williams,  72  Mo.  214. 

When  a  parol  contract  is  entered  into  in  consideration  of  marriage,  the 
solemnization  of  the  marriage  is  not  such  a  part  performance  as  will  take  the 
case  out  of  the  statute:  Caton  v.  Caton,  L.  R.  1  Ch.  Ap.  187.  Part  per- 
formance by  the  party  sought  to  be  charged  does  not  take  the  case  out  of  the 
statute :  Id.  Where  a  vendor  files  a  bill  for  specific  performance,  part  per- 
formance by  the  vendee  cannot  be  used  to  take  the  case  out  of  the  statute : 
Lsckett  9.  Williamson,  87  Mo.  888. 

As  to  part  performance  of  agreements  to  exchange  lands,  see  Armes  v. 
Bigdow,  108  U.  S.  10;  5  Law.  Rep.  An.  245,  note.  Upon  the  subject  of  the 
enforcement  of  verbal  contracts  relating  to  land,  and  what  amounts  to  part 
perfomumee,  see  5  Law.  Bep.  An.  828,  note ;  also  Pom.  Eq.  Jur.,  §  1409. 

^  Gilbert  v.  The  Trustees  of  the  East  Newark  Co.,  1  Beas.  180;  Arguello 
V.  Edsnger,  10  CaL  150 ;  Paine  v.  Wilcox,  16  Wis.  202 ;  Lester  v.  Lester,  28 

Qtstt.  787. 
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where  upon  a  parol  agreement  for  the  purchase  of  an  estate^  a  parly, 
not  otherwise  entitled  to  the  possession^  is  admitted  thereto ;  for  if 
the  agreement  be  invalid,  he  is  made  a  trespasser,  and  is  liable 
to  answer  as  a  trespasser  at  law.  The  equity  is  still  stronger  if, 
after  being  let  into  possession,  he  has  been  allowed  to  build  and 
otherwise  to  expend  money  on  the  estate.  If  the  possession  may 
be  referred  to  an  independent  title,  e.  ^.,  where  it  is  held  under 
a  previously  existing  tenancy,  the  same  principle  does  not  apply, 
unless  the  parties  so  conduct  tliemselves  as  to  show  that  they  are 
acting  under  the  contract,  nor  does  it  apply  to  any  acfcs  which  do 
not  alter  the  position  of  the  parties.  Such,  for  instance,  are  the 
taking  of  surveys,  the  preparation  of  conveyances,  the  payment  of 
earnest,  and  even«the  payment  of  purchase-money  itself;  for,  al- 
though all  these  acts  are  in  some  sense  a  performance  of  the  con- 
tract, yet  their  consequences  may  be  set  right  by  '^'damages 
I-  -I  at  law,  and  they  do  not  place  the  parties  in  a  position  fix>m 
which  they  can  only  be  extricated  by  its  completion.* 

The  same  principle  which  establishes  a  parol  contract  where  the 
title  under  it  is  sustained  by  part  performance,  is  also  applicable 
where  the  purchaser  of  real  estate  has  waived  by  his  conduct  any 
objection  of  title.'  The  general  rule  is,  that  a  contract  for  the  pur- 
chase of  realty  implies  as  one  of  its  terms  that  a  title  shall  be 
shown.     And  if  there  be  no  waiver  of  this  right  in  the  contract,  it 

^  Mitf.  266 ;  1  Sug.  V.  &  P.  c.  iii.  8.  7 ;  Willfl  o.  Stradling,  8  Yes.  878 ; 
Cooth  V.  Jackson,  6  Id.  12;  Clinan  v.  Cooke,  1  Sch.  &  L.  22,  41 ;  Suther- 
land V.  Briggs,  1  Hare  26 ;  Dale  v.  Hamilton,  6  Id.  869,  881 ;  Mnndy  v. 
JoliiTe,  5  M.  &  G.  167.  A  written  agreement  wUl  be  specifically  enforced  in 
equity,  according  to  its  terms,  although  verbally  another  provision  had  been 
agreed  to  at  the  same  time,  though  not  inserted  in  the  agreement,  if  the  per- 
son who  is  to  perform  the  omitted  term  consents  to  its  performance :  Martin  o. 
Pycroft,  2  De  G.,  M.  &  G.  785. 

>  And  there  is  a  settled  distinction  between  the  case  of  a  vendor  coming 
into  a  court  of  equity  to  compel  a  vendee  to  performance  and  of  a  vendee  re> 
sorting  to  equity  to  compel  a  vendor  to  perform.  In  the  first  case,  if  the 
vendor  cannot  make  out  a  title  as  to  part  of  the  subject  matter  of  the  oontract, 
equity  will  not  compel  the  vendee  to  perform  the  contract  pro  tanto.  Bnt 
where  a  vendee  seeks  a  specific  execution  of  an  agreement,  there  is  mach 
greater  reason  for  afibrding  him  the  aid  of  the  court,  where  he  is  desirous  of 
taking  the  part  to  which  a  tide  can  be  made :  Waters  v.  Travis,  on  appeal,  9 
John.  450.  See  S.  £.  Railway  v.  Knoll,  10  Hare  122*  Hopper  v.  Hopper, 
1  Green  (N.  J.)  147 :  Graver  v.  Scott,  80  Pa.  St.  88. 
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cannot  be  afterwards  waived  at  law  by  parol;  for  such  waiver 
^oald  in  effect  create  a  new  contract  to  be  proved  partly  by  the 
written  i^reement  and  partly  by  the  subsequent  parol  waiver.^  In 
equity,  however,  the  purchaser  may  accept  the  defective  title,  and 
by  treating  the  contract  as  already  performed,  may  preclude  him- 
self from  insisting  on  any  fiirther  title.  He  may,  for  instance, 
thus  bind  himself  by  taking  possession  and  doing  acts  of  ownership 
after  he  is  aware  that  objections  exist,  where  such  possession  and 
acts  of  ownership  are  not  authorized  by  his  contract ;  or  he  may  do 
80  by  simple  acquiescence.*  The  waiver,  however,  must  be  in- 
tentional ;  and  his  conduct  is  merely  evidence  from  which  the  in- 
tention may  be  presumed.  If,  therefore,  there  be  a  subsequent 
treaty  respecting  objections,  the  presumption  of  waiver  is  at  an  end.' 
And  even  if  he  has  waived  his  right  to  call  for  a  title,  yet  if  the 
title  be  proved  bad,  he  is  not  compelled  to  accept  it,  unless  he  has 
expressly  contracted  to  take  such  title  as  the  vendor  has.^ 

The  second  equity  is  that  of  allowing  time  to  make  out  '^'a   rxcoo-i 
title  b^ond  the  day  which  the  contract  specifies.     It  is  an 
obvious  principle,  both  of  law  and  of  equity,  that  no  one  can  have 
a  ooDtract  enforced  in  his  &vor,  unless  he  has  performed,  or  is  ready 
to  perform,  his  own  part.     And  it  would  apparently  follow  from 
this  principle  that,  if  the  seller  of  an  estate  has  contracted  to  show 
a  title  by  a  specified  day,  and  has  failed  to  do  so,  he  cannot  after- 
vaids  enforce  his  contract.     This  conclusion  is  accurate  with  re- 
spect to  proceedings  at  law,  but  is  modified  in  equity  by  the  doctrine 
idready  noticed,  that  the  contract  itself  Is  in  the  nature  of  a  title. 
-Aiid  it  is  accordingly  held  that  if  a  substantial  ownership  exists, 
tliough  the  title  be  not  fully  cleared  on  the  appointed  day,  specific 
performance  may  be  decreed ;  and  the  court  may  rectify  the  in- 

*  6(M8  V.  Lord  Nagent,  5  B.  &  Ad.  58. 

*  Palmer  v.  Richardson,  8  Strob.  £q.  16.  If  the  vendee  wishes  to  rescind 
the  contract,  he  most  give  up  iMMsession,  or  do  some  other  act  indicating  his 
intention:  Thompkins  v.  Hyatt,  28  N.  Y.  847;  MuUin  o.  Bloomer,  11  Iowa 
860. 

'  Knatschball  v.  Gmeber,  1  Mad.  158,  170;  Burroughs  v,  Oakley,  8  Sw. 
159 ;  Calcraft  9.  Roebuck,  1  Yes.  J.  221 ;  Osborne  o.  Harvey,  1  N.  C.  C. 
116;  2  Sug.  V.  k  P.  c.  viii,  s.  1. 

*  Warren  v.  Richardson,  You.  1 ;  Blachford  v.  Kirkpatrick,  6  Beay.  282 ; 


Duke  v.  Barnett,  2  Coll.  887. 
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cideutal  delay  by  giving  the  intermediate  rents  to  the  porchaseri 
and  interest  on  the  purchase-^money  to  the  vendor. 

The  doctrine  on  this  point  is  expressed  by  the  maxim  that  "  time 
is  not  of  the  essence  of  a  contract  in  equity.''^ 

It  is  not,  however,  to  be  understood  from  this  maxim  that  time 
cannot  be  made  of  the  essence  of  the  contract.  The  mere  &ct  that 
a  day  has  been  specified  for  completion,  will  not  per  ae  render  it 
essential.  But  the  parties  may  contract  on  what  terms  they  will, 
and  may  declare,  if  they  think  fit,  that  it  shall  be  so  considered. 
The  same  conclusion  may  be  drawn  by  implication  from  the  nature 
of  the  property  to  which  the  contract  refers ;  as,  for  instance,  if  it 
be  property  in  reversion,  or  if  it  be  required  for  the  purposes  of  a 
trade  or  manufactory,  or  be  of  a  fluctuating  value.  If  time  is  not 
originally  declared  essential,  it  cannot  be  made  so  by  either  party 
alone.  But  if  delay  takes  place,  the  aggrieved  party  may  give 
notice  that  he  abandons  the  contract,  and  if  the  other  makes  no 
prompt  assertion  of  his  right,  he  will  be  considered  as  acquiescing 
in  such  notice,  and  as  abandoning  his  equity  for  specific  perform- 
ance.* 

'  Kemington  v,  Irwin,  14  Pa.  St.  14S ;  Tieman  v.  Roland,  15  Id.  429 ; 
Br^'son  v.  Peak,  8  Ired.  £q.  810;  Glover  v.  Fisher,  11  111.  666;  Parkin  v. 
Tfaorold,  16  Jur.  959;  Pegg  v.  Wisden,  16  Beav.  246;  Roberts  v.  Denny,  8 
De  G.,  M.  &  G.  284 ;  Emmons  v,  Kiger,  23  Ind.  488  ;  Day  v.  Hunt,  112  N. 
Y.  191 ;  Langan  v.  Themmel,  24  Neb.  265 ;  Willard  v.  Foster,  Id.  205 ; 
Batler  v.  Archer,  76  Iowa  551 ;  Maltby  i;.  Austin,  65  Wis.  527 ;  Brown  9. 
Guarantee  Trust,  etc.,  Co.,  128  U.  S.  408.     See  Bank  of  Columbia  v.  Hagner, 

I  Pet.  465 ;  Hepburn  v.  Auld,  5  Cranch  252. 

I  Walker  v.  Jeffreys,  1  Hare  841,  848;  King  v.  Wilson,  6  Beav.  124;  1 
Sug.  y.  &  P.  c.  V.  Time  is  not  generally  of  the  essence  of  the  contract,  but 
where  it  appears  that  time  is  really  material  to  the  parties,  the  right  to  a 
specific  performance  may  depend  on  it :  Gamett  v.  Macon,  2  Brock.  185 ;  s. 
c.  6  Call.  808;  Garretson  v,  Yanloon,  2  Iowa  128;  Armstrong  v.  Pierson,  5 
Clarke  (la.)  817;  Scarlett  o.  Hunter,  8  Jon.  £q.  84;  Morris  v,  Hoyt,  11 
Mich.  9;  Edwards  r.  Atkinson,  14  Tex.  878;  Keller  v.  Fisher,  7  Ind.  718; 
Potter  r.  Tutde,  22  Conn.  518;  Wells  v.  Maxwell,  82  Beav.  408;  Hanna  v. 
Ratekin,  43  111.  462 ;  Andrews  v.  Bell,  56  Pa.  St.  848 ;  Spaulding  v.  Alex, 
ander,  6  Bush  (Ky.)  160;  Toung  v.  Rathbone,  1  C.  £.  Green  224.  The 
parties  by  their  contract  may  make  time  of  the  essence :  Lowery  v.  NiccoHsy 

II  HI.  App.  450;  Carter  v.  Phillips,  144  Mass.  100.  Even  when  time  is  of 
the  essence,  a  short  delay  will  not  defeat  the  right :  Yoltz  v,  Grummett,  49 
Mich.  458.  Where  by  lapse  of  time  the  value  of  the  property  is  greatly 
diminished,  performance  will  not  be  compelled :  McKay  v,  Cairington,  1  Mo* 
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*In  the  abeenoe  of  any  special  matter,  a  wide  liberty  as  r*oq-| 
to  time  IB  given  to  the  vendor.  He  is  permitted  to  make 
oat  his  title  after  the  commencement  of  a  suit,  or  at  any  time  before 
the  making  of  a  final  decree,  subject,  however,  to  a  liability  for 
costs,  where  the  title  has  not  been  shown  before  litigation  began.^ 
And  in  some  cases  where  a  person,  being  owner  of  a  portion  only 
of  the  estate,  or  having  but  a  limited  interest  therein,  has  bona  fide 

Lean  50.  So  where  the  yendee  has  purchased  to  sell,  time  is  of  the  essence 
of  the  contract :  Id. ;  see  also  Benedict  v.  Lynch,  1  John.  Ch.  S70.  Mistake 
may  sometimes  prevent  time  from  becoming  of  the  essence  when  it  otherwise 
woold :  Todd  v.  Tafl,  7  Allen  871.  Very  great  delay,  e.  ^.,  twenty-one  years, 
will  not  be  ezcased :  Green  r.  Covilland,  10  Cal.  SI  7  ;  see  McKin  r.  Williams, 
4S  Tex.  89 ;  Gibbons  v,  Hoag,  95  111.  45 ;  Francis  v.  Love,  8  Jon.  £q.  821 ; 
Stretch  v.  Schenck,  23  Ind.  77. 

Time  may  always  be  made  material  by  either  party  if  he  choose.  Either 
may  demand  performance  on  the  stipulated  day,  and  if  the  other  do  not  then 
comply,  may  elect  to  rescind,  which  rescission  will  free  him  from  the  obligations 
of  the  contract  in  law  and  equity  :  JDominick  v,  Michael,  4  Sandf.  S.  C.  874 ; 
Patchin  v.  Lambom,  81  Fa.  St.  814;  Ives  v.  Armstrong,  5  R.  L  567 ;  Stow 
p.  Russell,  36  HI.  18  ;  Heckard  v.  Sayre,  84  Id.  142 ;  King  v.  Ruckman,  20 
K.  J.  £q.  816.  A  reasonable  time  must,  however,  be  given  on  a  demand  for 
petformance :  Parkin  v,  Thorold,  16  Jurist  959  ;  Austin  v.  Wacks,  SO  Minn. 
8S5.  Time  also  becomes  material  in  connection  with  an  important  change  in 
Tilne  or  drcnmstances  :  Southern  Life  Ins.,  etc.,  Co.  v.  Cole,  4  Fla.  859.  Or 
▼here  there  are  not  mutual  remedies :  Smith  v.  Causler,  88  Ky.  867  ;  Stem- 
bridge  9.  Stembridge,  87  Id.  91 ;  Westerman  v.  Means,  12  Pa.  St.  97.  So 
an  alteration  in  the  situation  of  the  partieis  will  be  taken  into  consideration : 
Waters  r.  Howard,  8  Gill  262.  So  time  is  material  on  an  agreement  for  the 
leadng  of  a  house,  or  surety  for  the  rent  being  procured  before  a  day  fixed : 
Mitchell  V.  Wilson,  4  Edw.  Ch.  697.  So  also,  where  by  the  original  agree- 
ment a  release  may  be  made  if  the  vendor  does  not  comply  within  a  fixed 
period:  Bodine  v.  Glading,  21  Pa.  St.  SOT;  Magofi^n  v.  Holt,  1  Duvall  (Ky.) 
95.  But  if  time  is  to  be  considered  of  the  essence  of  a  contract,  the  point 
Buist  be  made  promptly :  Monro  v.  Taylor,  8  Hare  62 ;  Price  v.  Griffith,  1 
Be  6.,  M.  k  G.  80. 

Where  time  is  made  of  the  essence  of  the  contract,  the  stipulation  may  be 
waived :  Barsolon  p.  Newton,  68  Cal.  228.  If  the  vendor  accepts  or  demands 
payment  after  the  expiration  of  the  time,  he  will  be  held  to  have  waived  the 
delay:  Paulman  v.  Cheney,  18  Neb.  892;  Thayer  v.  Wilmington  Star  Min- 
ing Co.,  105  BL  540. 

'  Townsend  v.  Champemowne,  8  T.  &  C.  505 ;  Scoones  v.  Morrell,  1  Beav. 
151. 
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contracted  for  a  sale  of  the  wbole^  he  has  been  allowed  time  to 
obtain  a  title  to  the  rest,  or  to  extend  his  interest  into  a  fee.^ 

It  has  been  sometimes  attempted  to  extend  the  maxim,  that 
"time  is  not  of  the  essence  of  a  contract/' to  cases  where  covenants 
have  been  contained  in  a  lease  that  the  lessor  will  renew,  on  request, 
within  a  specified  time,  and  the  lessee  has  &iled  in  making  the 
request  In  cases  of  this  kind,  if  the  delay  has  been  occasioned 
by  unavoidable  accident  or  misfortune,  which  has  disabled  the 
lessee  from  applying  at  the  stated  time,  it  seems  that  he  may  have 
relief  in  equity.  But  unless  there  be  some  special  circumstances 
of  excuse,  a  Specific  performance  will  not  be  decreed ;  for  the  con- 
tract is,  that  the  question  of  renewal  or  non-renewal  shall  be  deter- 
mined at  the  time  appointed,  and  if  the  lessee  were  idievable, 
notwithstanding  the  delay,  the  eflFect  would  be  to  bind  the  lessor, 
and  to  leave  himself  unbound.' 

The  third  equity  is  that  of  allowing  a  conveyance  with  compen- 
sation for  defects  where  a  contract  has  been  made  for  sale  of  an 
estate,  which  cannot  be  literally  performed  in  tolo,  whether  by 
reason  of  an  unexpected  failure  in  the  title  to  part,  of  inaccuracy 
in  tlie  terms  of  description  or  of  diminution  in  value  by  liability 
to  a  chai^.  It  is  not  unusual  to  provide  against  these  contingen- 
r^q^-j  cies  by  a  ^condition  that  misdescriptions  and  errors  shall 
not  vitiate  the  sale,  but  that  a  compensation  shall  be  given 
/or  the  difference  in  value.  But,  unless  there  be  such  a  condition, 
flie  contract  cannot  partially  be  enforced  at  law ;  for  a  court  of  law 
has  no  adequate  machinery  by  which  it  may  investigate  the  several 
points  of  variance,  and  determine  how  far  they  affect  the  essence  of 
the  contract,  and  how  &r  they  may  be  remedied  by  compensation. 
The  vendor,  therefore,  cannot  at  law  recover  part  of  the  purchase- 
money,  if  unable  to  convey  the  entire  property,  nor  can  the  pur- 
chaser insist  on  paying  a  part  only  in  respect  of  a  partial  fidlure  in 
the  sale.'  In  equity,  on  the  other  hand,  there  is  no  difficulty  in 
making  the  requisite  investigation ;  and  therefore,  on  a  bill  for 
specific  performance,  inquiry  will  be  made  whether  the  property 

>  Esdaile  v.  StepbenaoD,  2  Su^.  V.  &  P.  80 ;  Chamberlain  v.  Lee,  10  Sim. 
444 ;  Salisbury  v.  Hatcher,  2  N.  C.  C.  54. 

'  Bayley  v.  Corporation  of  Leominster,  8  B.  C.  C.  529 ;  City  of  London  o, 
Mitford,  14  Yes.  41 ;  Harries  v,  Bryant,  4  Russ.  89. 

*  Johnson  v.  Johnson,  2  B.  &  P.  162. 
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can  be  either  literally  or  substantially  transferred.  If  a  substantial 
transfer  can  be  made,  it  bas  been  considered  against  conscience  to 
take  advantage  of  small  circumstances  of  variation.' 

In  such  a  case,  therefore,  where  the  mistake  made  has  been  bona 
fide^  and  not  material  to  the  purchaser's  enjoyment,  the  vendor 
may  insist  on  performance  with  compensation.'    But  it  must  be 

'  Winston  v.  Browning,  61  Ala.  80 ;  Ayres  v,  Robins,  SO  Gratt.  105.    The 
existence  of  a  public  highway  on  the  land  is  not  a  reason  for  allowing  an  abate- 
ment of  the  pnrchase-mone/ :  Jordan  v.  Eve,  81  Gratt.  1.     Where  the  ven- 
dor's wife  refuses  to  join  in  the  deed,  specific  performance,  with  compensation 
for  the  yalue  of  her  interest,  will  not  be  decreed:  Lucas  v.  Scott,  41  Oh.  St. 
6S6 ;  Burk's  App.,  75  Pa.  St.  141 ;  see,  however.  Baker  v.  Cox,  4  Ch.  D. 
464.     Where  there  is  a  great  deficiency  in  the  quantity  of  land  the  court 
will  not,  in  the  absence  of  fraud,  compel  the  vendor  to  complete  the  sale,  mak- 
ing a  deduction  in  the  price  for  the  deficiency :  Bugge  v,  £llis,  1  Dessaus.  160. 
A  deficiency  of  171  acres  out  of  662  is  not  such  a  deterioration  as  will  entitle 
the  purchaser  to  have  a  contract  rescinded,  notice  being  given  at  the  sale  that 
a  claim  existed,  and  that  if  it  succeeded  a  proportional  deduction  would  be 
made :  Wainwright  v.  Bead,  1  Dessaus.  57S.     Where  there  was  a  deficiency 
of  4  acres  in  800,  performance  with  compensation  was  decreed :  Stevenson  v. 
Polk,  71  Iowa  278 ;  but  where  the  contract  was  void  as  to  the  homestead  and 
the  purchaser  did  not  elect  to  take  the  land  without  it,  specific  performance 
was  refused,  the  bargain  being  for  the  whole  tract :  Donner  v.  Bedenbaugh,  61 
Iowa  269.     On  the  subject  of  performance  with  compensation,  see  Boberts  \k 
Lovejoy,  60  Tex.  258  ;  Docter  i;.  Hellbei^,  65  Wis.  415 ;  Cordingly  v.  Cheese- 
hrodgh,  8  Gifil  496 ;  Boyal  Bristol  Building  Society  v.  Bomash,  85  Ch.  D.  890 ; 
Be  contract  between  Fawcett  &  Holmes,  42  Id.  150  ;  Bostwick  v.  Beach,  108 
N.  Y.  414. 

'  Hepburn  v.  Auld,  5  Cranch  262;  Evans  v.  Eingsberry,  2  Band.  120; 
Bankin  v.  Maxwell,  2  A.  E.  Marsh.  488  ;  King  v.  Bardeau,  6  John.  Ch.  88 ; 
Wiswall  o.  McGowan,  1  Hoff.  Ch.  125 ;  Harbers  t^.  Gadsden,  6  Bich  £q.  284 ; 
Creigh  r.  Boggs,  19  W.  Va.  240;  Towner  v.  Tickner,  112  111.  217.  Damages 
may  in  some  cases  also  be  decreed :  Wiswall  v.  McGowan,  supra ;  Slaugh- 
ter p.  Tindle,  1  Lit.  858 ;  Fisher  v.  Kay,  2  Bibb  484 ;  Wright  v.  Young,  6 
Wis.  127.  And  the  rule  of  compensation  on  a  bill  for  specific  performance, 
where  a  conveyance  cannot  be  enforced,  is  the  value  of  the  land  at  the  time  the 
CQDtrtct  should  have  been  performed :  Dustin  v.  Newcomer,  8  Ham.  49.  See, 
OD  this  subject,  note  to  Seton  v.  Slade,  2  Lead.  Cas.  Equity  518.  Compensa- 
tioQ  in  money,  however,  is  not  always  proper ;  thus,  on  a  bill  for  specific  per- 
formance of  an  agreement  for  a  partition  of  coal  mines  owned  in  common  by 
complainant  and  defendant,  and  for  an  account  of  coal  already  taken  out,  it 
was  held  that  the  most  equitable  mode  of  partition  was,  that  coal  should  be 
ttagned  to  the  complainant,  in  order  to  make  up  his  full  share,  r^ard  being 
Ittd  to  quantity  and  quality,  and  to  accessibility  and  convenience  in  mining, 
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clear  that  the  defect  is  not  substantial^  for  a  purchaser  cannot  be 
required  against  his  will  to  pay  for  anything  but  what  he  has 
bought.  He  is  not,  for  example,  compellable  to  accept  a  lease 
instead  of  an  underlease ;  a  copyhold  instead  of  a  freehold ;  a  life 
estate  instead  of  a  fee ;  an  estate  in  reversion  instead  of  one  in  pos- 
session ;  nor  to  take  a  part  only  of  the  estate  contracted  for,  whether 
the  other  part  is  a  large  portion  of  the  entire  subject-matter,  or  is 
in  its  nature  material  to  the  enjoyment  of  the  rest^ 

In  favor  of  the  purchaser  the  equity  is  of  wider  application,  and 
the  rule  is  that,  although  he  cannot  have  a  partial  interest  forced 
rtq-ii  upon  him,  yet,  if  he  entered  into  the  contract  *in  ignorance 
of  the  vendor's  incapacity  to  give  him  the  whole,  and  chooses 
afterwards  to  take  as  much  as  he  can  get,  he  has  generally,  though 
not  universally,  a  right  to  insist  on  that,  with  compensation  for  the 
defect.* 

with  reference  to  all  the  parties  interested,  instead  of  dec]:eeing  the  valae  in 
money  of  the  coal  taken  out  and  sold :  Young  v.  Frost,  1  Md.  877  ;  King  v. 
Kuckman,  20  N.  J.  Eq.  316.     See  also  Coleman's  Appeal,  62  Pa.  St.  252. 

In  Pennsylvania  it  is  competent  for  a  jury,  on  principles  of  equity,  to  find 
conditional  damages,  to  be  released  on  specific  performance  of  the  contract :  De- 
camp V.  Feay,  5  S.  &  R.  822 ;  Hauberger  v.  Root,  5  Pa.  St.  108. 

'  Stewart  v.  Alliston,  1  Meriv.  26  ;  Knatchbull  v.  Grueber,  1  Mad.  158 ;  1 
Bug.  V.  &  P.  c.  vii.  ;  Tieman  v,  Roland,  15  Pa.  St.  429. 

'  Thomas  v.  Dering,  1  K.  729 ;  Wheatley  v.  Slade,  4  Sim.  126 ;  Graham  o. 
OliTcr,  8  Beav.  124;  Nelthorp  v.  Holgate,  1  Coll.  203 ;  Waters  v.  Travis,  9 
Johns.  464 ;  Erwin  v,  Myers,  46  Pa.  St.  96-107 ;  Collins  v.  Smith,  1  Head 
251.  Where  a  purchaser  of  land,  who,  on  faith  of  a  parol  contract,  has  en- 
tered into  possession  and  has  made  valuable  improvements,  but,  on  bill  filed, 
fails  to  make  out  such  a  case  as  would  entitle  him  to  relief,  the  bill  may  be  re- 
tained for  the  purpose  of  allowing  him  compensation,  if  he  have  not  a  full  and 
adequate  remedy  at  law:  Aday  v.  Echols,  18  Ala.  858 ;  Cox  v.  Cos,  59  Id. 
591 ;  Rockwell  v.  Lawrence,  2  Halst.  Ch.  190 ;  see  Pitt  o.  Moore,  99  N.  C. 
85;  compensation  will  not  be  allowed  for  expenditures  made,  not  for  im- 
provements, but  merely  in  expectation  of  a  conveyance :  Shafer's  Appeal,  110 
Pa.  St.  882.  The  land  should  be  charged  as  against  the  vendor  and  his  repre- 
sentatives for  the  amount  of  compensation  found  to  be  due,  unless  there  be 
some  circumstances  which  would  make  this  improper.  The  insolvency  of  the 
vendor's  estate,  he  being  dead,  is  not  a  snfi&cient  reason  for  refusing  so  to 
charge  it :  Aday  v.  Echols,  18  Ala.  858.  On  the  death  of  a  vendor,  and  bill 
for  specific  performance  by  vendee,  the  dower  right  of  the  widow  is  to  be  com- 
pensated for,  not  by  the  deduction  of  a  gross  sum  on  its  estimated  value,  but 
one-third  of  the  purchase-money  is  to  be  retained  till  the  death  of  the  dowressi 
without  interest,  secured  by  a  lien  on  the  land:  Springlev.  Shields,  17  Ala. 
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In  both  cases  alike,  whether  the  claim  be  made  by  the  vendor  or 
the  purchaser,  the  defect  must  be  one  admitting  of  compensation, 
and  not  a  mere  matter  of  arbitrary  damages.^    And  the  compensa- 
tion given  must  be  really  compensation  for  a  present  loss,  and  not 
indemnity  i^inst  a  future  risk.   For  the  offer  to  give  such  indem- 
nity is  in  truth  merely  an  offer  of  a  defective  title,  with  pecuniary 
compensation  in  the  event  of  its  failure.    In  some  cases  where  an 
estate  has  been  liable  to  a  contingent  charge,  a  purchaser  has  been 
compelled  to  accept  the  title  with  a  security  protecting  him  against 
the  charge.'  But  it  has  been  doubted  whether  the  doctrine  of  these 
cases  is  sound,  and  whether  in  the  absence  of  an  express  contract, 
the  court  ought  to  compel  either  a  vendor  to  give  or  a  purchaser  to 
accept  an  indemnity.' 

A  corresponding  relief  to  that  by  specific  performance  is  given, 
even  in  the  absence  of  a  contract,  in  the  case  of  title  deeds  or 
specific  chattels, of  peculiar  value  detained  fix>m  the  l^itimate 
owner,  by  directing  them  to  be  delivered  up  or  secured.* 

The  remedies  at  law  for  siich  unlawful  detainer  are  by  an  action 
of  trespass  for  the  unlawful  taking,  by  trover  for  the  unlawful  con- 
version to  the  defendant's  use,  or  by  detinue  for  actual  detainer. 

295.  In  Boetwick  v.  Beach,  103  N.T.  414,  the  pnrchaser  was  held  to  be 
entitled  to  specific  performance,  with  an  abatement  equal  to  the  gross  cash 
Tsloe  of  the  right  of  dower. 

>  White  V.  Cuddon,  S  CI.  &  F.  766,  792 ;  Lord  Brooke  v,  Roanthwaite,  5 
Hsre  298. 

'  See  Tieman  v.  Boland,  15  Pa.  St.  441. 

*  Fildes  9.  Hooker,  8  Mad.  198 ;  Aylett  r.  Ashton,  1  M.  &  C.  105,  114  ;  2 
Smg.  v.  &  P.  c.  X.  s.  2.  A  Court  of  Chancery  will  not  decree  compensation 
as  a  dbtinct  head  of  equitable  relief;  but  when  the  jurisdiction  of  the  court 
has  once  attached  by  reason  of  mistake,  part  performance,  or  other  equitable 
ground  of  relief,  and  the  vendor  has  rendered  specific  performance  impossible, 
compensation  wiO  be  decreed.  See  Denton  v.  Stewart,  1  Cox  Ch.  258 ;  An- 
^W8  r.  Brown,  8  Cush.  184;  Harrison  v.  Deramus,  88  Ala.  468;  Bell  v. 
Thompson,  84  Jd.  688 ;  Lee  v.  Howe,  27  Mo.  521 ;  Smith  v.  FI7,  24  Tex. 
845;  Phillips  p.  Thompson,  1  John.  Ch.  149;  Parkhurst  v.  Van  Cortland, 
Id.  278;  Scott  v.  Bilgerry,  40  Miss.  119;  Col.  &  Tol.  R7.  Co.  v.  Steinfeld, 
42  Oh.  St.  449.  See,  boweyer,  Sainsbnrjr  v.  Jones,  5  Myl.  &  Cr.  1 ;  Todd 
9.  Gee,  17  Vcs.  278. 

^  See  McGowin  v.  Remington,  12  Pa.  St.  56 ;  Pooley  0.  Budd,  14  Beav. 
84 ;  Bowes  v.  Hogg,  15  Fla.  403 ;  Reese  v,  Trye,  1  De  6.  &  S.  278.  See 
BOlM  to  Duke  of  Somerset  v.  Cookson,  1  Lead.  Cas.  £q.  821. 
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In  the  two  former  actions^  the  judgment  at  law  is  for  damages  only ; 
in  the  third  the  judgment  is  for  restoration  of  the  deed  or  chattel, 
if  it  can  be  found,  or  for  the  value,  if  it  has  been  destroyed  or 
r^qn-i  eloigned*  The  remedy,  however,  though  in  terms  specific,  *is 
inferior  to  that  by  suit  in  equity ;  for  there  is  no  power  to 
prevent  destruction  or  defacement  whilst  the  suit  is  pending.  The 
defects  thus  existing  in  the  remedy  at  law  originate  a  jurisdiction 
in  the  Court  of  Chancery,  and  suits  have  accordingly  been  enter- 
tained for  recovery  of  an  ancient  silver  altar,  claimed  by  the  plain- 
tiff as  treasure-trove ;  for  a  cabinet  of  family  jewels ;  for  a  picture 
or  statue  by  a  particular  artist ;  and  for  other  objects  of  a  like 
kind.* 

The  two  next  subjects  which  &11  under  our  notice  are  those  of 
ELECTION  and  Mebitobious  or  Imperfect  Consideration; 
and  both  these  subjects  are  closely  connected  with  the  prindple  of 
enforcing  those  contracts,  and  those  only,  which  are  based  on  valu- 
able consideration. 

We  will  first  consider  the  equity  of  election.'  It  has  been  stated 
as  a  general  principle  that  the  equity  to  enforce  contracts  made  for 
value,  is  extended  by  parity  of  reasoning  to  cases  where  a  benefit 
has  been  conferred  as  the  consideration  for  an  act,  and  knowingly 
accepted,  although  the  party  so  accepting  it  may  not  be  bound  by 
an  actual  contract,  or  by  a  condition  of  performance  annexed  to 
the  gift.'  The  equity  of  election  is  analogous  to  this.  It  applies 
not  to  cases  of  contract  or  of  conditional  gifts,  but  to  those  on  which 
the  donor  of  an  interest  by  will  has  tacitly  annexed  a  disposition  to 
his  bounty,  which  can  only  be  effected  by  the  donee's  assent,  e.  ^., 
where  a  testator  leaves  a  portion  of  his  property  to  A.,  and  by  the 
same  will  disposes  of  property  belonging  to  A.  In  this  case  there 
is  no  contract  by  A.  to  relinquish  his  own  property ;  nor  is  there 
any  condition  annexed  to  the  testator's  gift,  as  a  term  of  its  aocept- 

Mitf.  117;  Duke  of  Somerset  v.  Cookson,  8  P.  W.  889;  Earl  of  Mtc- 
clesfield  v.  Daria,  8  Yes.  &  B.  16 ;  Wood  o.  Rowclifie,  8  Hare  804. 

'  The  subject  is  very  fully  considered  in  notes  to  Noys  v.  Mordannt  and 
Streatfield  v.  Streatfield,  1  Lead.  Cas.  Eq.  881 ;  see  abo  Pom.  £q.  Jnr., 
§  461,  seq. 

'  Edwards  v.  Grand  Junction  Railway,  1  M.  &  C.  650 ;  Green  o.  Green, 
19  Yes.  665 ;  2  Meriy.  86 ;  Gretton  v.  Haward,  1  Swanst.  409,  427. 
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ance,  wUch  requires  him  to  do  so.  But  the  double  disposition 
made  by  the  testator  implies  that  he  did  not  intend  that  A.  should 
have  both  the  interests ;  and  he  must  therefore  elect  between  the 
two,  *and  either  relinquish  his  own  property  or  compensate  r*Qo-i 
the  disappointed  donee  out  of  the  property  bequeathed.^ 

From  the  definition  of  this  equity,  it  is  obvious  that  two  things 
are  essential  to  originate  it,  viz.,  1.  That  the  testator  shall  give 
property  of  his  own ;  and  2.  That  he  shall  profess  to  give  also  the 
property  of  his  donee. 

1.  The  testator  must  give  property  of  his  own ;  for  otherwise,  if 
the  recipient  reHise  to  give  effect  to  the  will,  there  is  nothing  on 
which  the  right  to  compensation  can  attach.  In  the  case,  there- 
fore, of  an  appointment  under  a  power  which  is  void  as  to  some  ap- 
pointees, but  good  as  to  the  rest,  the  doctrine  does  not  apply  ;  but 
the  le^timate  appointees  may  claim  their  appointed  shares  without 
giving  effect  to  the  invalid  appointment.  If,  on  the  other  hand, 
they  have  independent  l^acies  out  of  the  testator's  property,  they 
must  elect  between  those  l^acies  and  their  claim  to  the  fund  of 
which  the  appointment  fails.* 

2.  The  testator  must  profess  to  dispose  of  property  belonging  to 
his  donee.'    There  will,  therefore,  be  no  equity  for  election,  if  the 

1  Fitzhagh  v.  Habbard,  41  Ark.  64 ;  Gorham  o.  Dodge,  122  111.  528 ;  Huh- 
lein  V.  Huhlein,  87  Ky.  247 ;  Sigmon  v.  Hawn,  87  N.  C.  450 ;  Moore  v.  Har- 
per, 27  W.  Ya.  862;  Carpenter  v,  Disney,  51  L.  T.  Kep.  773.  In  the  case 
of  a  married  woman  to  whom  an  interest,  with  a  restraint  on  anticipation 
attached  thereto,  is  given  by  the  same  instmment  as  that  which  gives  rise  to  the 
qoestion  of  election,  the  doctrine  of  election  does  not  apply,  as  the  value  of  her 
interest  in  the  property  to  be  relinquished  by  way  of  compensation  has  by  the 
terms  of  the  instmment  been  made  inalienable :  In  re  Wheatley,  27  Ch.  D. 
606.  This  case  was  dissented  from  in  In  re  Yardon's  Trusts,  28  Ch.  D.  124 ; 
see  also  In  re  Qneade's  Trusts,  54  L.  J.  Ch.  786. 

*  Bristowe  V.  Warde,  2  Yes.  Jr.  836 ;  Kater  v.  Koget,  4  Y.  &  C.  18 ; 
Fowler's  Trusts,  27  Beav.  362. 

*  Mefick  V.  Darling,  11  Ohio  851 ;  Wilkinson  v.  Dent,  L.  R.  6  Ch.  889; 

PirkengiU  v,  Rogers,  5  Ch.  D.  168 ;  In  re  Lord  Chesham,  81  Id.  466.     It  is  not 

material,  however,  whether  the  testator  knew  that  the  property  he  has  attempted 

to  dispose  of  belonged  to  another,  or  whether  he  mistakingly  supposed  it  to  be 

hit  own:  Stump  v.  Findlay,  2  Rawle  168 ;  Isler  v.  Jsler,  88  N.  C.  581.     A 

derise  of  land  which  describes  the  whole  of  a  tract  which  the  testator  owned  in 

eommon  with  the  devisee,  must  be  deemed,  for  the  purpose  of  putting  the 

deriflee  to  his  election,  a  devise  of  the  devisee's  interest:  Ditch  v.  Sennott,  117 

10.862. 
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gift  of  such  property  be  not  judicially  cognizable ;  as^  for  example, 
where,  previously  to  the  late  Wills  Act,  a  will  was  made  by  an 
infant,  or  without  proper  attestation,  professing  to  devise  real  es- 
tate, the  heir-at-law  might  take  a  personal  legacy  under  such  will, 
and  yet  dispute  the  validity  of  the  devise ;  for  such  a  will  was 
judicially  read,  as  if  the  devise  were  blotted  out,  and  an  intention 
to  give  the  realty  did  not  appear.^  So  again,  where  a  feme  cowrt 
has  made  a  will  in  exercise  of  a  testator's  power  of  appointment, 
and  assumed  to  dispose  of  other  property  also,  the  gift  of  such  other 
property  is  judicially  non-existent ;  and  her  husband  may  take  a 
benefit  under  the  appointment,  without  relinquishing  his  marital 
right.*  The  same  principle  applies  where  a  testator,  having  a 
r^q^-i  limited  power  of  appointment,  exercises  it  in  favorof  the  '*'legal 
object,  and  then  attempts  to  cut  down  the  gift  in  violation 
of  the  power.  In  this  case,  the  original  legal  disposition  is  not 
affected  by  the  subsequent  ill^al  one ;  but  the  will  is  read  as  if  it 
stopped  at  the  original  gift.  A  claimant,  therefore,  under  it, 
though  in  one  sense  claiming  against  the  ill^al  gift,  is  in  law 

I  Brodie  o.  fiany,  2  Y.  &  B.  127 ;  Sheldon  9.  Goodrich,  S  Ves.  481 ;  Sod- 
grove  V.  Snelgrove,  4  Dessaas.  274 ;  Melchor  v.  Barger,  1  Dev.  &  But.  £q. 
6S4 ;  White  v.  White,  22  Ch.  D.  556 ;  In  re  Warren's  Trosts,  26  Id.  208.  Where 
a  will  is  made  in  one  state,  professing  to  pass  both  real  and  personal  estate,  but 
is  not  executed  so  as  to  pass  real  estate  in  another  state,  the  heir  is  not  put  to 
an  election  in  the  latter :  Maxwell  v.  Maxwell,  2  De  6.,  M.  &  G.  705 ;  Jones 
o.  Jones,  8  Gill  197 ;  Van  Dyke*s  Appeal,  60  Pa.  St.  481 ;  see  abo  Kearney 
r.  Macomb,  1  Green  (N.  J.)  189 ;  Orrell  i;.  Orrell,  L.  R.  6  Ch.  802.  In 
Maxwell  v.  Maxwell,  supra,  the  principle  was  stated  by  L.  J.  Knight-Bruce 
to  be  *'  that  the  generality  merely,  or  the  universality  merely  of  the  gift  of  the 
property,  is  not  sufficient  to  demonstrate  or  create  a  ground  of  inference  that 
the  giver  meant  it  to  extend  to  property  incapable,  though  his  own,  of  passing 
by  the  particular  act."  But  a  case  for  election  may  arise,  even  where  a  will 
is  incapable  of  passing  realty,  as  where  the  legacy  and  devise  cannot  be  sepa- 
rated. Thus  where,  in  such  case,  the  real  estate  is  devised  away,  but  charged 
with  a  legacy  for  the  heir-at-law,  the  latter  must  elect :  Nutt  p.  Nutt,  1  Freem. 
Ch.  128. 

'  Rich  V.  Cockell,  9  Ves.  869.  A  married  woman,  having  power  of  ap- 
pointment over  certain  property,  appointed  to  persons  including  her  heir-at- 
law  ;  she  attempted  also  to  dispose  of  land,  over  which  she  had  no  power,  to 
other  persons :  held  that  the  heir  was  not  put  to  an  election ;  the  devise  of  land 
was  simply  void :  De  Bui*gh  Lawson  v.  De  Burgh  Lawson,  55  L.  J.  Ch.  46. 
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claiming  in  conformity  with  the  will^  and  need  not  elect  in  respect 
of  other  intewstB  which  he  may  take  under  it.» 

If,  on  the  other  hand,  the  devise  is  in  itself  a  valid  devise^  but 
is  ineffectoal  to  pass  the  particular  property,  the  doctrine  of  elec- 
tion is  not  excluded.  Such,  for  example,  was  the  case  where  a 
will  of  earlier  date  than  1  Yict  c.  26,  professed  to  extend  to  afier- 
aoqaired  lands.  The  lands  did  not  pass  by  the  will,  but  if  the 
heir  claimed  an  interest  under  it,  he  was  put  to  his  election.' 

In  accordance  with  the  same  principle,  there  is  no  equity  for 

election,  if  the  testator  has  himself  a  partial  interest,  which  might 

satisfy  the  terms  of  his  gift  f  e.  g,y  where  a  testator  gives  a  legacy 

to  his  widow  entitled  to  dower,  and  devises  his  real  estate  to  another 

person,  under  circumstances  to  which  the  Dower  Act  does  not 

apply.     If  such  devise  be  expressly  made  free  of  dower,  or  if  its 

nature  be  inconsistent  with  the  contrary  hypothesis,  the  widow  is 

bound  to  elect    But  it  is  otherwise,  if  the  devise  be  in  general 

terms.    For  it  may  be  intended  as  a  gift  of  what  was  strictly  his 

own,  viz.,  the  estate  subject  to  dower ;  and  it  will  not  be  needlessly 

presumed  that  he  intended  to  dispose  of  another's  property.^    For 

*  Carrer  o.  Bowles,  2  Rp  &  M.  801 ;  Kater  v.  Roget,  4  You.  &  Col.  18 ; 
Blacket  v.  Lamb,  14  Beav.  482.  So  where  there  is  a  recital  of  an  intention, 
under  a  belief  on  the  part  of  the  testator  that  is  erroneous,  there  is  not  a  case 
of  election :  Box  v,  Barrett,  L.  R.  8  £q.  244. 

'  Chnrehman  v,  Ireland,  4  Sim.  520 ;  1  Russ.  &  My.  250 ;  Thelluson  t\ 
Woodfard,  18  Yes.  209;  Mcfilfresh  v.  Schley,  2  Gill  182;  contra,  City  of 
Philadelphia  v.  Davis,  1  Whart.  490,  though  the  point  was  not  directly  de- 
cided.   Where,  however,  it  is  not  clear  on  the  face  of  the  will  that  the  tes- 
tator intended  to  refer  to  after-acquired  lands,  it  is  not  a  case  for  election. 
See  Hall  v.  Hall,  2  McCord  Ch.  269 ;  City  of  Philadelphia  v.  Davis,  ut  supra; 
Schroder  o.  Schroder,  18  Jur.  987. 
'  It  most  be  clear,  beyond  reasonable  doubt,  that  the  testator  designedly 
*  aasomed  to  dispose  of  the  property  of  the  beneficiary,  and  did  not  intend  to 
dispose  of  any  expectant  or  other  interest  of  his  own  in  the  property :  Havens 
V.  Sackett,  15  N.  Y.  865 ;  Miller  v.  Thurgood,  83  Beav.  499.     A  devise  of 
an  estate  does  not  import  a  devise  free  of  encumbrances,  so  as  to  put  the 
eocambraDcers  to  their  election :  Stephens  v.  Stephens,  8  Drew.  697 ;  1  DeG. 
ft  J.  62.     The  role  as  to  election  is  applicable  only  as  between  a  gift  under  a 
will  and  a  claim  dehors  the  will  and  adverse  to  it,  and  not  as  between  one 
chrase  in  a  will  and  another  clause  in  the  same  will :  Wollaston  o.  King,  L.  R. 
8  Eq.  165. 

«  Birmingham  o.  Kirwan,  2  Sch.  &  Lef.  444 ;  Holdich  v.  Holdich,  2  N.  C. 
C.  18;  Ellis  V.  Lewis,  8  Hare  810;  1  Jarm.  on  Dev.  866,  408;  Lowes  v. 
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the  same  reason^  it  has  been  decided  that  the  doctrine  of  election 
does  not  applj  to  creditors^  but  that  they  may  take  the  benefit  of  a 
devise  of  lands  for  payment  of  debts^  and  at  the  same  time  enforce 
their  l^al  claims  against  the  personal  estate,  to  the  exclusion  of 
r*05l  "^^P^^^^  legatees.  For  it  will  be  presumed  that  the  tes- 
tator bequeathed  no  more  than  what  really  belonged  to 
him,  and  that  the  legatees  were  to  take  the  personal  estate  subject 
to  its  ordinary  liabilities.^ 

In  like  manner,  no  ease  of  election  will  arise,  if  the  testator 
shows  by  the  terms  of  his  gift  that  he  is  doubtful  whether  the 
property  in  fact  belongs  to  him,  and  that  he  only  intends  to  dis- 

Lowes,  5  Hare  501.  See,  as  to  the  application  of  the  doctrine  of  election  to 
the  case  of  a  devise  or  bequest  made  to  the  widow  of  a  testator,  when  the 
estate  of  which  she  is  dowable  is  disposed  to  others,  Pratt  v.  Douglas,  S8  N. 
J.  £q.  516;  Endicott  v.  Endicott,  41  Id.  93;  Brokaw  v.  Brokaw,  Id.  804; 
Langley  v.  May  hew,  107  Ind.  198;  Re  Gotzian,  84  Minn.  159 ;  Anthony  e. 
Anthony,  55  Conn.  256 ;  Johnson  v.  Goss,  182  Mass.  274 ;  Speer  v.  Speer, 
67  Ga.  748;  Exchange  and  Deposit  Bank  v.  Stone,  80  Ey.  109;  Re  Zahrt, 
94  N.  Y.  605 ;  Warren  v.  Morris,  4  Del.  Ch.  289 ;  Atkinson  v.  Sutton,  28 
W.  Ya.  197;  Van  Steenwyck  i;.  Washburn,  59  Wis.  488;  Ex  parte  Durfee, 
14  R.  I.  47. 

A  widow  is  not  put  to  her  election  unless  there  is  a  clear  incompatibility 
between  a  claim  for  dower  and  a  claim  to  the  benefit  of  the  provision :  Kon- 
valinka  v.  Schlegel,  104  N.  Y.  125;  Asch  i;.  Asch,  118  Id.  282;  Howard  v. 
Watson,  76  Iowa  229 ;  Callahan  v.  Robinson,  SO  S.  C.  249 ;  s.  c.  8  Law.  Rep. 
An.  497,  note,  in  which  the  cases  are  collected ;  cf.  Penn  v.  Guggenheimer, 
76  Ya.  889  ;  Rutherford  v.  Mayo,  Id.  117.  The  right  of  election  given  to  a 
widow  to  take  against  her  husband's  will  is  personal  and  dies  with  her :  David- 
son V.  Davis,  86  Mo.  440 ;  Milliken  v.  Welliver,  87  Oh.  St.  460 ;  Crozier's 
App.,  90  Pa.  St.  884 ;  Crenshaw  v.  Carpenter,  69  Ala.  572.  As  to  what 
constitutes  an  election,  see  Chapman  v.  Chick,  81  Me.  109 ;  Cowdrey  v. 
Hitchcock,  108  111.  262. 

^  Kidney  v,  Coussnuiker,  12  Yes.  186.  That  the  doctrine  of  election  does 
not  apply  to  creditors,  has  been  denied  as  a  general  rule  in  Pennsylvania : 
Irwin  o.  Tabb,  17  S.  &  R.  419 ;  Adlum  v.  Yard,  1  Rawle  168 ;  and  it  has 
been  frequently  held  there  that  creditors  taking  a  benefit  under  an  assignment, 
fraudulent  in  law,  elect  not  to  disaffirm  it.  See  Lanahan  o.  Latrobe,  7  Md. 
268.  It  is  otherwise,  however,  as  to  assignments  fraudulent  in  fact :  Hays  v, 
Heidelberg,  9  Pa.  St.  207  ;  and  an  inclination  was  there  manifested  not  to 
carry  the  doctrine  of  Adlum  v.  Yard  any  further.  The  actual  point  decided 
in  Kidney  t^.  Coussmaker,  as  stated  in  the  text,  however,  was  never  questioned 
in  any  of  the  cases.  See  also  Waters  v,  Howard,  1  Md.  Ch.  112. 
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pose  of  it,  if  it  is  his  own ;  e.  g.,  if  he  directs  a  different  disposition, 
in  the  event  of  its  proving  that  he  has  no  power  to  give,  or  if  he 
expressly  makes  the  disposition,  in  case  he  has  power,  or  so  &r  as 
he  lawfully  can  or  may.^ 

It  was  at  one  period  douhted  whether  evidence  dehors  the  will 
itself  was  not  admissible  in  cases  of  election  in  contravention  of 
the  ordinary  role  of  law,  for  the  purpose  of  showing  that  a  testator 
in  making  a  bequest  of  his  estate,  intended  to  include  property 
which  was  not  strictly  his  own,  although  in  some  sense  subject  to 
his  dominion;  e.  ^.,  lands  of  which  he  was  tenant  in  tail,  or 
leaseholds  and  mortgages  belonging  to  his  wife.  The  weight  of 
authority,  however,  seems  to  be  against  its  admissibility  and  in 
favor  of  abiding  by  the  ordinary  rule.' 

If  both  the  requisites  concur,  which  have  been  here  explained ; 
if  the  testator  has  conferred  a  benefit  out  of  his  own  property, 
and  has  professed  to  dispose  of  the  property  of  the  donee,  the 
equity  of  election  arises,  and  the  donee  must  choose  between  the 
conflicting  interests. 

The  election  may  be  either  express  or  implied ;  and  if  not  made 
voluntarfly,  may  be  compelled  by  decree.  But  the  electing  party 
]a  entitled  to  know  the  value  of  both  interests ;  and  the  mere  fact 
that  the  benefit  has  been  conferred,  or  even  that  it  has  been  accepted 
in  ignorance  of  the  *conveyance,  does  not  bind  his  right."  r*Q/»-| 
If,  therefore,  a  bill  be  filed  against  him,  he  may  insist  on 
the  values  being  ascertained  before  a  decree  to  elect  is  made ;  or  he 

'  Bor  9.  Bor,  8  B.  P.  C.  by  Toml.  167 ;  Church  v.  Kemble,  5  Sim.  525. 

'  Druce  v.  Dennison,  6  Yes.  885 ;  Dammer  v.  Pitcher,  2  M.  &  K.  262 ; 
ClementBon  v.  Gandy,  1  K.  809 ;  1  Jarm.  on  Wills  891 ;  Wigram  on  Wills 
39.  The  intention  to  raise  an  election  must  clearly  appear  on  the  face  of  the 
vtU:  Jones  v.  Jones,  8  Gill  197;  McElfresh  v.  Schley,  2  Id.  182;  Waters 
V.  Howard,  1  Md.  Ch.  112;  Wilson  v.  Arny,  1  Dev.  &  Bat.  £q.  876.  It 
cannot  be  raised  by  evidence  dehors :  City  of  Phila.  v.  Davis,  1  Whart.  490 ; 
Timberiake  v.  Parish,  5  Dana  845;  Waters  v.  Howard,  1  Md.  Ch.  112; 
Miller  p.  Springer,  70  Pa.  St.  269.  Though  there  will  be  no  objection  to 
neb  evidence  so  far  as  it  goes  only  to  show  the  state  and  circumstances  of  the 
property :    Waters  v.  Howard,  ut  sup. 

'  Snelgrove  v.  Snelgrove,  4  Dessans.  274 ;  Adist  v.  Adist,  2  Johns.  Ch. 
448 ;  Pinckney  v,  Pinckney,  2  Rich.  £q.  219 ;  Upshaw  v.  Upshaw,  2  Hen.  & 
Mnnf.  381  •  Dancan  v,  Duncan,  2  Yeates  802 ;   Sopwith  v.  Maughan,  80 
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may  himself  as  plaintiff  sustain  a  bill  to  have  the  aoooants  taken 
and  the  property  ascertained.^  If  he  be  incompetent  to  make  his 
election^  as  in  the  case  of  infancy  or  coverture^  the  court  will  do  so 
in  his  steady  and  will  refer  it  to  the  master  to  inquire  what  election 
should  be  made.' 

The  principle  which  gives  the  right  of  choice  to  the  donee  neces- 
sarily leads  to  the  result  that  his  election^  when  made,  binds  him- 
self alone,  and  does  not  affect  the  interests  of  donees  in  remainder. 
A  contrary  election  by  them  may  possibly  create  some  incon- 
venience ;  but  this  is  no  ground  for  allowing  a  preceding  taker  to 
bind  their  rights,  or  for  depriving  them  of  an  independent  election 

BeaT.  235;  Dewar  v.  Maitland,  L.  R.  2  Eq.  834;  Douglas  v.  Webster,  12 
Id.  617 ;  Wilson  v.  Thornbuiy,  L.  R,  10  Ch.  239.  A  widow's  election  made 
in  ignorance  of  facts  is  not  binding :  Steele  v.  Steele,  64  Ala.  488 ;  Elbert  v. 
O'Neil,  102  Pa.  St.  302;  Sill  v.  Sill,  81  Kan.  248.  An  election,  however, 
made  by  a  widow  in  ignorance  of* the  law,  bat  with  full  knowledge  of  all 
material  facts,  is  binding,  unless  there  were  fraud  or  imposition :  Light  v. 
Light,  21  Pa.  St.  407 ;  Bradfords  v.  Kents,  43  Id.  474.  An  election  once 
made,  though  by  matter  in  pai$^  is  binding :  Upshaw  v.  Upshaw,  2  Hen.  & 
Munf.  881 ;  Caston  v.  Caston,  2  Rich.  £q.  1 ;  Buist  v.  Dawes,  8  Id.  281. 
In  Evans's  App.,  61  Conn.  485,  a  widow  acting  under  legal  advice  and  in  igno- 
rance of  her  rights  was  allowed  to  recall  her  election  before  the  estate  was  dis- 
tributed, and  before  the  time  for  election  had  expired.  As  to  what  circum- 
stances will  amount  to  proof  of  such  election  where  the  party  to  elect  has 
remained  in  possession  of  both  estates,  see  Padbury  v.  Clark,  2  M.  &  6.  298  ; 
8.  c.  2  H.  &  Twells  841 ;  Miller  v.  Thurgood,  33  Beav.  496;  Fitzsimons  o. 
Fitzsimons,  28  Id.  417;  Honywood  v.  Forster,  30  Id.  14;  Howells  v. 
Jenkins,  2  John.  &  H.  706;  1  De.  G.,  J.  &  Sm.  617;  Marriott  v.  Sam 
Badger,  5  Md.  806 ;  Whitridge  v.  Parkhurst,  20  Id.  85 ;  Spread  v,  Moi^an, 
11  H.  L.  Cas.  588.  Where  both  rights  are  legal,  an  election  operates  as  an 
estoppel  at  law :  Buist  v.  Dawes,  8  Rich.  £q.  281.  When  a  married  woman 
can  elect,  see  Barrow  o.  Barrow,  4  K.  &  J.  409. 

1  Pusey  V.  Desbouvre,  3  P.  W.  815 ;  Dillon  v,  Parker,  1  Swans.  359,  881. 

'  Gretton  v.  Ha  ward,  1  Swanst.  418,  n.  See  Robertson  v.  Stevens,  1  Ired. 
Eq.  247;  Sledds  v.  Carey,  11  B.  Mon.  181;  Addison  v.  Bowie,  2  Bland, 
606 ;  Kavanaugh  v.  Thompson,  16  Ala.  817 ;  McQueen  v.  McQueen,  2  Jones 
Eq.  16  ;  Barrow  v.  Barrow,  4  Kay  &  J.  409.  As  to  election  by  the  court  for 
an  insane  widow,  see  Widder  v.  Pigott,  22  Ch.  D.  263 ;  Van  Steenwyck  o. 
Washburn,  59  Wis.  483;  Penhallow  v.  Kimball,  61  N.  H.  596.  An  election 
by  9k  feme  covert  may  be  presumed  after  a  great  lapse  of  time:  Tieman  o. 
Roland,  15  Pa.  St.  429.  But  where  a  widow  did  not  dissent  by  reason  of  in- 
sanity, her  right  was  not  lost :  Wright  ».  West,  2  Lea  (Tenn.)  98. 
204 


OF  ELECmON.  96 

as  their  respective  interests  accrue.  Nor  will  such  donees  be 
affected  in  their  choice  bj  acquiring  derivative  interests  under  the 
first  elector;  for  such  derivative  interests  are  incidental  to  his  estate 
and  not  to  their  own.  If,  for  instance,  a  married  woman  elect  to 
take  an  estate  of  inheritance  against  a  will,  her  husband  may  have 
his  curtesy  of  that  estate,  and  nevertheless  claim  a  l^acy  under 
the  will.» 

The  effect  of  election  is  not  to  divest  the  property  out  of  the 
donee,  but  to  bind  him  to  deal  with  it  as  the  court  shall  direct. 

If  he  elects  to  relinquish  his  own  property,  conforming  through- 
out to  the  testator's  disposition,  he  is  said  to  take  under  the  will^ 
and  mast  convey  accordingly.  If  he  elects  to  retain  it,  he  is  said 
to  take  against  the  will,  and  must  convey  the  estate  devised  to  him 
to  the  disappointed  donee,  or  must  compensate  him  thereout  for 
his  disappointment.  With  respect,  however,  to  this  last  point 
some  doubt  exists.  And  it  appear?  to  be  uncertain  whether  the 
consequence  of  an  election  to  take  against  the  will  is  confiined  to  a 
liability  *to  compensate,  or  is  a  forfeiture  of  the  property  r^Q^-i 
devised.*  In  the  case  of  a  contract  for  valuable  considera-  L  J 
tion,  the  result  would  be  clearly  forfeiture ;  for  if  4}he  party  claim- 
ing will  not  give  the  price,  he  must  relinquish  the  benefit  for  which 
it  was  to  be  paid.  But  in  the  case  of  election  it  seems  to  be  other- 
wise. For  the  equity  does  not  originate  in  a  gift  on  consideration, 
but  in  the  intention  presumable  from  the  double  gift,  that  the 

>  Caran  v.  Pnlteney,  2  Vcs.  Jr.  544 ;  Ward  v.  Bangh,  4  Ves.  623. 

'  This  doabt  seems  now  to  be  settled  in  England  in  favor  of  compensation 
and  against  a  forfeiture:  Spread  v.  Moi^an,  11  H.  L.  Cas.  58S.  In  this 
country  it  has  frequently  been  held,  that  it  is  compensation  and  not  forfeiture 
npon  which  equity  proceeds  in  cases  of  this  kind :  Cauflman  v.  Caufiman,  1 7 
S.  &  R.  16 ;  Citj  of  Philadelphia  v.  Davis,  1  Whart.  490  ;  Stump  v,  Findlay, 
2  Rawle  16S ;  Key  v.  Griffin,  1  Rich.  £q.  67 ;  Marriott  v.  Sam  Badger,  5 
Md.  806  ;  and  the  general  rule  was  admitted  to  be  so  in  Lewis  v,  Lewis,  13 
Pa.  St.  82.  But  in  this  last  case  it  was  held,  that  where  the  estate  retained  is 
greater  in  value  than  that  devised,  compensation  would  be  useless,  and  there- 
fore a  decree  should  be  made  in  favor  of  the  disappointed  devisee  directly,  on 
the  groand  of  forfeiture ;  and  that,  as  a  consequence,  under  the  peculiar  system 
of  Pennsylvania,  he  could  recover  in  ejectment.  In  Marriott  v.  Sam  Badger, 
5  Md.  306y  where  a  slave  belonging  to  a  legatee  was  emancipated  by  will,  it 
was  held  that  no  case  of  election  arose,  because,  the  principle  being  compensa- 
tion, if  the  slave  received  the  legacy  as  compensation,  his  master  would  be 
entitled  to  it  again,  jure  domini, 
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disappointed  donee  shall  have  some  benefit.  This  intention  is  at 
once  effected  if  compensation  be  the  result ;  but  will  be  manifestly 
defeated  bj  forfeiture^  unless  the  court  can  imply  a  gift  to  the  dis- 
appointed donee^  for  which  the  testator  has  given  no  authority,  or 
can  decree  the  heir  taking  as  on  an  intestacy,  to  be  a  constructive 
trustee  for  him.  It  seems,  however,  difficult  to  conceive  how  the 
heir  can  be  thus  affected  with  a  trust  on  the  election  of  a  devisee, 
which  would  not  have  attached  if  there  had  been  an  express  con- 
dition of  forfeiture  in  the  will,  or  if  the  devisee  instead  of  electing 
had  disclaimed  the  interest  devised.^ 

The  next  equity  which  requires  notice  is  that  of  meritorious  or 
imperfect  consideration. 

The  doctrine  of  meritorious  consideration  originates  in  the  dis- 
tinction between  the  three  classes  of  consideration  on  which  promi- 
ses may  be  based ;  viz.,  valuable  consideration,  the  performance  of 
a  moral  duty,  and  mere  voluntary  bounty.  The  first  of  these 
classes  alone  entitles  the  promisee  to  enforce  his  claim  against  an 
unwilling  promisor;  the  third  is  for  all  Ic^  purposes  a  mere 
nullity  until  actual  performance  of  the  promise. 

The  second,  or  intermediate  ckss,  is  termed  meritorious,  and  is 
confined  to  the  three  duties  of  charity,  of  payment  of  creditors, 
and  of  maintaining  a  wife  and  children ;  and  under  this  last  head 
are  included  provisions  made  for  persons,  not  being  Auldren  of  the 

r*98l  P^  P~^^'  ^"*  '°  *"^*'"°  *"  '^""^  he  has  nuuri- 
>-      ->   fested  an  intention  to  stand  in  loeo  parentia,  in  reference  to 

the  parental  duty  of  making  provision  for  a  child.' 

Considerations  of  this  imperfect  class  are  not  distinguished  at 
law  from  mere  voluntary  bounty,  but  are  to  a  modified  extent  re- 
cognized in  equity.  And  the  doctrine  with  respect  to  them  is,  that 
although  a  promise  made  without  a  valuable  consideration  cannot 
be  enforced  against  the  promisor,  or  against  any  one  in  whose  fitvor 
he  has  altered  his  intention,  yet  if  an  intended  gift  on  meritorious 
consideration  be  imperfectly  executed,  and  if  the  intention  renuuns 
unaltered  at  the  death  of  the  donor,  there  is  an  equity  to  enforce  it 

1  2  Sug.  on  Powers,  145  ;  1  Roper  Hus.  and  Wife,  by  Jacob,  156  n. ;  Gretton 
17.  Haward,  1  Sw.  4S8  n. ;  2  Roper  on  Legacies,  571-578 ;  Ker  v,  Wanchope, 
1  Bligh  1. 

*  Feny  v.  Whitehead,  6  Yes.  544 ;  Ex  parte  Pye,  18  Id.   140 ;  Powys  v. 
Mansfield,  8  M.  &  C.  859 ;  Pym  v.  Lock^^er,  5  Id.  29. 
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in  &vor  of  his  intention,  against  persons  claiming  by  operation  of 
law  without  an  equally  meritorious  daim. 

The  principal  applications  of  this  equity  are  in  supplying  sur- 
renders of  copyholds  against  the  heir,  and  in  supporting  defective 
executions  of  powers,  when  the  defect  is  formal,  against  the  re- 
maindermen. 

The  equity  for  supplying  surrenders  of  copyholds  originates  in 
the  doctrine,  that  a  copyhold  does  not  pass  by  grant  or  devise,  but 
by  a  surrender  into  the  hands  of  the  lord  to  the  use  of  the  grantee, 
or  of  the  will.  In  the  one  case,  the  grantee  is  entitled  to  imme- 
diate admission ;  in  the  other,  the  person  designated  in  the  will  is 
entitled  to  admission  on  the  testator's  death.  If  a  grant  or  devise 
were  made  without  a  previous  surrender,  it  was  formerly  inopera- 
tive at  law ;  but  if  it  were  made  for  meritorious  consideration,  the 
surrender  might  be  supplied  in  equity.  The  jurisdiction  thus  to 
supply  a  surrender  existed  whether  the  gift  were  by  deed  or  will,^ 
but  it  was  ordinarily  called  into  exercise  in  the  case  of  wills ;  and 
it  is  now  rendered  of  little  practical  importance  by  the  enactment 
that  all  real  estate  may  be  devised  by  will,  and  that  copyholds 
*shall  be  included  under  that  description,  notwithstanding 
that  the  testator  may  not  have  surrendered  them  to  the  use  ^  ^ 
of  his  will,  nor  have  even  been  himself  admitted  to  them.' 

The  exeraise,  therefore,  of  the  equity  in  question  is  now  prin- 
dpally  confined  to  defective  executions  of  powers.*  And  the 
powers  to  which  it  applies  are  those  which  have  been  created  by 

>  Rodgen  v.  Manball,  17  Yes.  294. 

*  1  Vict.  c.  26,  a.  8. 

*  Equity  will  relieve  against  the  defective  ezecation  of  powers  in  favor  of 
pmchaaers :  In  re  Dykes' s  Estate,  L.  B.  7  Eq.  887;  Schenck  v.  Edwards, 
3  Edwards  Ch.  1 75 ;  mortgagees :  Taylor  v.  Wheeler,  2  Yt.  564 ;  Jennings  v. 
Moore,  Id.  609;  and  lessees:  King  v.  Roney,  5  Ir.  Ch.  64;  Freeman  v. 
£ac1io,  79  Ya.  48.  There  must  in  such  cases,  however,  be  a  consideration : 
Hoghes  o.  Wells,  9  Hare  750,  769.  Defective  execution  will  also  be  aided  in 
fiivor  of  a  charity ;  Innis  r.  Sayer,  8  Macn.  &  G.  606 ;  Pepper's  Will,  1  Pars. 
£q.  (Pa.)  486  ;  and  in  favor  of  a  wife  or  legitimate  child,  although  claiming 
only  upon  a  meritorious  consideration :  Proby  v,  Landor,  28  Beav.  504 ;  Por- 
ter v.  Tmrner,  8  Serg.  &  B.  108;  see  Dennison  v,  Goehring,  7  Pa.  St.  175; 
Bruce  v.  Bmoei  L.  B.  11  Eq.  871 ;  Kennard  v.  Kennard,  L.  B.  8  Ch.  227. 
The  aid  of  the  court  will  not  be  extended  to  a  husband,  mother,  or  collateral 
relationa  where  the  consideration  is  only  meritorious :  Breit  v,  Yeaton,  101  111. 
242 ;  notes  to  ToUeU  v.  ToUett,  1  Lead.  Cas.  Eq.  227. 
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way  of  use,  as  distinct  from  bare  authorities  conferred  by  law. 
Acts  done  under  authorities  of  this  latter  kind,  as,  for  example, 
leases  or  conveyances  by  Iei  tenant  in  tail,  are  only  binding  when 
regular  and  complete.  The  principle  of  the  distinction  appears  to 
be  that  powers  limited  by  use  are  mere  reservations  out  of  the 
original  ownership,  constituting  the  donee  a  qium  owner,  and  the 
remainderman  a  quasi  heir ;  and  consequently  that,  in  conformity 
with  this  hypothesis,  the  donee's  contracts  for  value  ought  to  bind 
the  remainderman,  and  his  meritorious  intention,  if  unaltered, 
ought  to  have  the  same  effect.  The  soundness  of  this  equity  has 
been  questioned  by  Sir  William  Grant,  and  its  principle  seems 
difficult  to  sustain.  For  the  power  given,  though  doubtless  in 
some  sense  a  modified  ownership,  does  not  confer  an  absolute  right 
to  dispose  of  the  property,  but  a  right  to  do  so  in  a  specific  way. 
And  the  chance  that  the  power  may  never  be  executed,  or  that  it 
may  not  be  executed  in  the  manner  prescribed,  is  an  advantage 
given  to  the  remainderman.  If,  therefore,  his  interest  is  to  be 
regarded,  it  is  difficult  to  see  why  he  should  be  bound  by  any 
other  than  the  prescribed  act ;  for  he  is  a  stranger  to  any  equity  or 
consideration.  If,  on  the  other  hand,  his  interest  is  subordinate  to 
the  donee  of  the  power,  the  intention  of  such  donee  ought  to  be 
sustained,  whatever  be  the  consideration  on  which  it  rests.  The 
objection,  however,  which  is  noticed  in  these  remarks,  appears  not 
to  be  peculiar  to  the  execution  of  powers,  but  to  apply  generally  to 
the  equity  of  meritorious  consideration,  and  to  the  principle  of 
r*10m  ®^fo^°g  **  g^ft  ^^  the  ground  of  intention  alone,  as  dis- 
tinct firom  any  binding  contract,  and  yet  inquiring  into  the 
consideration  on  which  that  intention  was  based.^ 

Whatever  opinion  may  be  entertained  as  to  the  original  sound- 

■  Holmes  v.  Goghill,  7  Yes.  499;  12  Id.  206;  2  Sag.  on  Powers,  c.  10. 
Where  a  person  has  a  general  power  of  appointment,  either  by  deed  or  will, 
which  is  actually  exercised,  the  property  appointed  is  an  asset  belonging  to  his 
estate,  and  is  liable  for  the  payment  of  his  debts  in  preference  to  the  claims  of 
the  appointee:  Johnson  v.  Cashing,  15  N.  H.  29S;  Fleming  v.  Buchanan, 
8  De  G.,  M.  &  G.  976 ;  Clapp  o.  Ingraham,  126  Mass.  200.  If  the  power  is 
not  executed,  equity  cannot  assist  the  creditor:  2  Sug.  on  Pow.  102.  The 
doctrine  of  treating  a  fund  appointed  in  this  manner  as  assets  for  creditors,  waa 
strongly  disapproyed  by  Gibson,  C.  J.,  in  Commonwealth  v.  Doffield.  12  Pa. 
St.  277. 
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nes8  of  the  equity,  there  is  no  question  that  it  is  established  by 
precedent ;  but  it  is  confined  to  cases  of  execution  formally  defec- 
tive, or  of  contract  amounting  to  such  defective  execution.^  If 
there  be  no  such  execution  or  contract,  the  court  cannot  interpose  f 
for,  unless  when  the  power  is  in  the  nature  of  a  trust,  the  donee 
has  his  choice  whether  to  execute  it  or  not ;  and  if  he  does  not 
execute  or  attempt  to  execute,  there  is  no  equity  to  execute  for  him. 
If  the  defect  be  not  formal,  but  in  the  substance  of  the  power,  the 
execution  cannot  be  aided  in  equity ;  for  such  aid  would  defeat  the 
intention  of  the  donor.  A  power,  for  example,  which  is  given  to 
be  executed  by  deed,  may  be  effectuated  where  the  execution  has 
been  by  will ;  for  the  mode  of  execution  is  immaterial.  But  if 
given  to  be  executed  by  will,  its  execution  by  deed  is  altogether 
invalid ;  for  it  was  meant  to  have  continuance  until  the  death  of 
the  donee,  and  the  deed,  if  it  avail  at  all,  must  avail  to  its  destruc- 
tion.* 

The  rule  that  the  intention  must  remain  unaltered  does  not 
require  any  special  notice.  It  might  perhaps  have  been  originally 
contended  that  the  very  fact  of  the  appointment  being  left  imper- 
fect was  evidence  that  the  intention  had  not  continued.  The  doc- 
trine, however,  is  clearly  otherwise ;  but  if  there  be  any  subsequent 
act  of  the  donor  showing  that  his  original  intention  is  recalled,  the 
equity  is  at  an  end ;  for  it  is  not  one  to  enforce  a  contract  against 
him,  but  to  effectuate  his  intention  in  his  own  favor.^ 

The  only  remaining  requisite  is,  that  the  party  against  whom 
relief  is  asked  must  not  have  an  equally  meritorious  claim.  If, 
therefore,  the  heir-at-law  or  remainderman  be  a  *child  r^iA-iT 
unprovided  for,  it  seems  the  better  opinion  that  the  equity 
will  not  be  enforced ;  and  the  same  rule  prevails  where  relief  is 
sought  against  a  grandchild,  although  a  defective  execution  cannot 
be  supplied  in  his  &vor.^    It  is,  however,  sufficient  that  the  heir  is 

Am.  Freebold  Land  Mort^rage  Co.  v.  Walker,  81  Fed.  Rep.  108. 
'  Lippincott  v.  Stokes,  2  Hals.  Ch.  122.     If  the  court  is  left  in  doubt 
vbether  an  execution  -was  at  all  intended,  it  will  not  interfere ;  sucb  an  inten- 
tion most  clearly  appear:  Id.     See  also  Drusadow  v,  Wilde,  68  Pa.  St.  170; 
Bingham's  Appeal,  64  Id.  845. 

*  T<^ett  V.  Tollett,  2  P.  W.  489 ;  Reid  v.  Sbergold,  10  Ves.  870. 

*  Finch  V.  Finch,  15  Yes.  51 ;  Antrobus  v.  Smith,  12  Id.  89. 

*  A  Tolantary  deed  to  one  child  will  not  be  reformed  as  against  the  other 
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disinherited ;  for  if  he  is  provided  for,  it  is  immaterial  from  whom 
the  provision  moved.^  Nor  will  the  court  inquire  into  the  relative 
amount  of  the  provisions  made ;  for  on  that  point  the  parent  is  the 
best  judge.* 

Another  dass  of  cases  to  whidi  the  doctrine  of  meritorious  con- 
sideration applies,  are  those  where  a  man,  subject  to  a  moral  duty, 
does  an  act  which  may  reasonably  have  been  meant  in  satis&ction 
of  that  duty ;  and  is  therefore  presumed  to  have  so  intended  it. 

In  accordance  with  this  principle  acts,  which  as  between  strangers 
would  bear  one  construction,  may  be  construed  differently  where 
meritorious  consideration  exists ;  e.  a   a  purchase  made  by  one  per- 

».  in  a„ ..»« of  ..^  «;,  ^«L^  «.  ^«LJ^. 

favor  of  a  child,  instead  of  a  resulting  trust  for  the  purchaser ;  a 
legacy  may  be  construed  a  provision,  instead  of  mere  bounty,  and 
may  on  that  ground  bear  interest  from  the  testator's  death.  And 
in  like  manner,  if  there  be  a  prior  legacy  bequeathed  or  promise 
made  to  a  child,  a  subsequent  gift  or  legacy  may  be  construed  as  a 
substituted  portion,  instead  of  being  a  cumulative  benefit. 

With  respect  to  purchases  by  one  person  in  the  name  of  another, 
it  has  been  already  stated  to  be  a  presumption  of  law  that  the  pur- 
chase is  intended  for  the  benefit  of  the  purchaser,  and  that  the  con- 
veyance is  taken  on  trust  for  him.  If,  however,  the  conveyance  is 
taken  in  the  name  of  a  child,  or  of  one  towards  whom  the  purchaser 
stands  in  loco  parentiSy  a  counter  presumption  arises,  and  the  prima 
fade  probability  is,  that  the  purchase  was  meant  as  a  provision  or 
r^.  ^n-i  advancement  for  the  child.^  In  either  case  the  ^doctrine  is 
one  of  presumption,  not  of  the  construction  of  the  convey- 

children :  Else  v.  Kennedy,  67  Iowa  376 ;  cf.  Hass  v.  Morris,  6d  Pa.  St  367 ; 
Porter  v.  Turner,  8  S.  &  R.  108. 
'  See  Morse  v.  Martin,  84  Beav.  500. 

*  Bodgers  v.  Marsliall,  17  Yes.  294 ;  Hill  v.  Downton,  6  Id.  557 ;  8  Sug.  on 
Pow.  c.  10,  and  App.  24. 

*  Stock  V.  McAvoy,  L.  B.  15  £q.  55 ;  Storey's  App.,  88  Pa.  St.  89;  Part- 
ridge  v.  Havens,  10  Paige  618 ;  Page  v^  Page,  8  N.  H.  187 ;  Thomas  v.  Chi- 
cago, 55  III.  40 ;  Graff  v.  Borer,  85  Md.  S27.  The  presumption  also  arises 
where  the  purchase  is  made  in  the  name  of  an  illegitimate  child :  Soar  o.  Fos- 
ter, 4  K.  &  J.  160 ;  see,  however.  Tucker  o.  Burrow,  2  Hem.  &M.  515 ;  or  a 
godson :  Standing  v.  Bowring,  27  Ch.  D.  841 ;  or  grandchildren :  Bamsey  o, 
Abrams,  58  Iowa  512  ;  and  applies  to  a  purchase  by  a  husband  in  his  wife's 
name:  Guthrie  v,  Gardner,  19  Wend.  414;  Fatheree  v.  Fletehor,  81  Miss. 
265;   In  re  Eyklyn,  6  Ch.  D.  115;   Kelly  v.  Karsner,   72  Ala.  106.     A 
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anoeitaelf.  There  is  therefore  no  role  of  law  which  prohibits  the 
use  of  parol  evidenoe,  either  to  connteract  or  support  the  presump- 
tion.^  But  the  only  differenoe  is  that,  in  the  case  of  a  stranger^ 
the  onus  liea  on  those  who  all^e  that  he  was  intended  to  take 
bendicially ;  in  the  case  of  a  child,  it  lies  on  those  who  allege  that 
he  was  to  take  as  a  trustee.'  It  may,  for  instance,  be  shown  that 
the  child  was  already  fully  provided  for,  which  affords  a  presump- 
tion that  no  further  advancement  was  intended.    It  may  be  shown 

conTeyaDoe  to  the  husband  of  the  grantor's  daughter  -was  held  to  be  an  advrance- 
ment  to  the  daughter:  Delley  v.  Love,  61  Md.  603 ;  contra,  Rains  o.  Hays,  6 
Lea  (Tenn.)  803.  The  rule  docs  not  extend  to  brothers,  where  the  one  who 
pays  the  purchase-money  does  not  stand  in  loco  parentis  towards  the  other : 
Edwards  v.  Edwards,  89  Pa.  St.  869.  And  has  been  held  to  be  inapplicable 
where  the  purchase  is  made  by  a  mother:  ReDe  Visme,  2  De  G.,  J.  &  Sm. 
17 ;  Bennett  v,  Bennett,  10  Ch«  D.  474,  although  Murphy  v.  Nathans,  46  Pa. 
St.  508,  points  the  other  way.     See  ante,  Resulting  Trusts,  p.  84,  note. 

In  Steiry  v.  Arden,  1  Johns.  Ch.  261,  a  voluntary  advancement  to  a  child 
was  decided  to  be  void  against  a  purchaser  for  a  valuable  consideration  with 
eonstmctive  notice ;  and  where  the  notice  is  direct  the  rule  seems  to  be  the 
same*  In  equity  the  estate  will  be  subjected  to  the  claims  of  the  parent's 
creditors :  Guthrie  o.  Gardner,  19  Wend.  414 ;  Croft  v,  Arthur,  8  Dessaus. 
228 ;  Jencks  v,  Alexander,  11  Paige  619 ;  Abney  v.  Kingsland,  10  Ala.  855 ; 
Doyle  v.  Sleeper,  1  Dana  581 ;  Rucker  v.  Abell,  8  B.  Mon.  566 ;  Light  v» 
Rennard,  11  Keb.  129;  and  in  Pennsylvania  the  land  may  be  levied  on 
directly :  Eammel  v.  McRight,  2  Pa.  St.  88. 

'  The  question  of  advancement  is  always  one  of  intention:  Wright*  s  App., 
93  Pa.  St.  82 ;  Porter's  App.,  94  Id.  882  ;  Joyce  p.  Hamilton,  111  Ind.  168 ; 
Hariey  «.  Barley,  57  Md.  840 ;  Melvin  v.  Bullard,  82  N.  C.  S3 ;  Hughey  v, 
Eichelberger,  11  S.  C.  86;  Re  Morgan,  104  N.  Y.  74;  and  may  be  rebutted 
by  parol  evidence:  Dudley  v.  Bosworth,  10  Humph.  12;  Jackson  v.  Mats- 
dorff,  11  John.  91 ;  Taylor  v.  Taylor,  4  Gilm.  808 ;  Tremper  v.  Burton,  18 
Ohio  418 ;  or  evidence  of  acts  of  ownership  on  the  part  of  the  parent :  Stock 
9.  McEvoy,  L.  R.  15  Eq.  55.  A  purchase  in  the  name  of  a  child  is  prima 
fade  presumed  to  be  an  advancement,  and  not  a  gift :  Harper  v.  Harper,  92 
N.  C.  800 ;  Jakolete  v.  Danielson,  18  Atl.  Rep.  (N.  J.)  850 ;  Eastham  v. 
Powell,  51  Ark.  580 ;  but  where  a  deed  from  father  to  son  is  for  value,  the 
burden  of  showing  it  to  be  an  advancement  is  upon  those  alleging  it :  Miller's 
App.,  107  Pa.  St.  221.  A  donor,  with  the  assent  of  the  donee,  may  change 
an  advancement  into  an  absolute  gift,  or  an  absolute  gift  into  an  advancement : 
Wallace  «.  Owen,  71  (ja.  544.  The  clearest  evidence  of  a  present  gift,  accom- 
panied by  exclusive  possession  and  valuable  improvements,  is  necessary  to 
establish  a  valid  parol  gift  between  father  and  son :  Miller  v,  Hartle,  58  Pa. 
St  108;  Shellhammer  V.  Ashbaugh,  88  Id.  24.     See  anXe^  p.  78,  note. 

*  Hall  0.  Hill,!  Conn.  &  L.  120. 
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that  at  the  time  of  the  purchase^  or  in  immediate  connection  there- 
with, the  &ther  dealt  with  the  property  as  his  own ;  but  the  mere 
receipt  of  rent,  which  may  possibly  be  by  the  child^s  permission, 
will  not  alter  the  presumption ;  or  again,  it  may  be  shown  that  at 
the  time  of  making  the  purchase,  the  father  declared  his  intention 
either  against  or  in  favor  of  the  presumed  advancement.  It  must 
be  observed,  however,  that  the  only  question  to  which  the  evidence 
can  apply  is,  what  the  father  intended  at  the  time  of  the  purchase, 
and  not  whether  his  intention  has  been  afterwards  changed.  And 
for  this  reason  his  subsequent  acts  and  declarations  cannot  be  ad- 
mitted as  evidence  in  his  favor,  although  those  of  the  child  might 
be  so  used.* 

With  respect  to  legacies,  the  distinction  between  l^ncies  to 
steangers  andthoee  to^ildren  is  that,  in  the  case  of  altomger, 
the  l^acy  is  considered  mere  bounty,  and  is  dealt  with  by  the  or- 
dinary rules  of  law :  in  the  case  of  a  child,  it  is  presumed  to  be 
meJ»  .  p.™™  V«r  hiM.  »d  «,.  orfi.^  rata  «.  «>.dUM 
by  that  presumption. 

One  instance  in  which  this  distinction  occurs  regards  the  period 
from  which  interest  is  given.  The  ordinary  rule  is  that,  if  the 
r*10^1  ^^^^^  ^^  °^^  expressed  a  different  ^intention,  a  legacy 
shall  bear  interest  from  the  time  fixed  for  payment  of  the 
principal,  or  if  no  time  be  fixed,  then  from  the  end  of  a  twelve- 
month after  the  testator's  death.  But  if  it  be  given  by  a  parent, 
or  by  one  who  stands  in  loco  parenUSf  it  is  treated  as  a  gift  by  way 
of  provision ;  and  the  legatee,  if  he  be  not  adult,  and  there  be  no 
other  provision  for  his  maintenance,  will  be  allowed  interest  by 
way  of  maintenance  from  the  time  of  the  death.'    Another  instance 

■  Murless  v.  Franklin,  2  Sw.  13 ;  Grey  v.  Grey,  2  Id.  594 ;  Sidmoath  r. 
Sidmonth,  2  Beav.  447 ;  Scawin  v»  Scawin,  1  N.  C.  C.  65 ;  Skeats  v.  Skeats, 
2  Id.  9.  Subsequent  declarations  of  the  father  are  incompetent,  nnlen  tbey 
are  shown  to  be  part  of  the  res  gestce,  or  corroboratiye  of  acts  and  declarations 
that  were  contemporaneoas ;  Frey  v.  Hcydt,  116  Pa.  St.  601 ;  MeikePs  App., 
89  Id.  340;  Tremper  v.  Barton,  18  Ohio  418 ;  cf.  Speer  v.  Speer,  1  McCart. 
240 ;  Watkins  v.  Young,  31  Gratt.  (Va.)  84.  The  date  at  which  the  Talue  ol 
an  advancement  is  to  be  estimated  is  the  date  when  it  was  in  fact  made,  not 
the  date  of  the  subsequent  deed  conveyn^  the  property :  Pi|g^  v.  Canroll,  89 
HI.  205. 

'  Baven  v.  Waite,  1  Sw.  553 ;  Donoran  v.  Needham,  9  Beay.  164.  Gene- 
rally, when  no  time  is  fixed  by  a  will,  a  pecuniary  legacy  is  payable  in  a  year 
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of  the  same  distiiiction  occurs  in  the  case  of  successive  l^acies  or 
gifts,  viz.,  where  a  legacy  has  been  bequeathed  or  a  promise  made, 

after  the  testator's  death,  and  not  before,  and  interest  is  not  payable  until  the 
end  of  the  year,  or  the  expiration  of  the  period  fixed  by  the  wiU :  Sullivan  v, 
Winthrop,  1  Sumner  1 ;  Shobe  v.  Carr,  8  Munf.  10 ;  Williamson  v.  William- 
son, 6  Paige  Ch.  298;  Marsh  v,  Hague,  1  £dw.  Ch.  174;  State  v,  Crossley, 
69  Ind.  203 ;  Eoon*s  App.,  113  Pa.  St.  62;  Davidson  v.  Rake,  44  N.  J.  Eq. 
506 ;  Ogden  v.  Pattee,  149  Mass.  82 ;  Olive  v.  Westerman,  63  L.  J.  Ch. 
525.  But  where  a  legacy  is  given  to  an  infant  child  who  is  otherwise  unpro- 
vided for,  interest  will  be  allowed  from  the  testator's  death,  whether  a  time  is 
fixed  for  the  payment  of  interest  or  not ;  and  this  doctrine  applies  to  testators 
placing  themselves  in  loco  parentis :  Sullivan  v.  Winthrop,  1  Sumner  1 ;  Hite 
V.  Hite,  2  Rand.  409 ;  Miles  t;.  Wister,  5  Binn.  479 ;  Bitzer  v.  Hahn,  14  S. 
&  R.  282;  Cooper  v.  Scott,  62  Pa.  St.  139;  Marsh  v.  Taylor,  43  N.  J.  £q. 
1 ;  Brown  v.  Knapp,  79  N.  T.  136;  Re  Dubumell,  20  N.  Y.  St.  Rep'r  353. 
80,  though  the  legacy  is  payable  at  twenty-one,  and  without  mention  of  inte- 
rest :  Flinn  v.  Flinn,  4  Del.  Ch.  44 ;  or  is  given  for  life,  for  separate  use : 
Bird's  Est.,  2  Pars.  £q.  168;  Bowman's  Appeal,  34  Pa.  St.  19.  This  ex- 
ception does  not  extend  to  the  case  of  a  grandchild:  Lupton  v.  Lupton,  2 
Johns.  Ch.  614.  See  Smith  v.  Moore,  25  Vt.  127 ;  Walker  v.  Walker,  27 
Ala.  396;  Bartlett  v.  Slater,  58  Conn.  102;  nor  to  grand-nephews :  Miles 
V.  Wister,  5  Binn.  479 ;  nor  to  one  towards  whom  the  testator  did  not  stand 
in  loco  parentii :  Weatherly  v.  Eier,  88  N.  J.  £q.  87 ;  nor  to  the  widow : 
Martin  v.  Martin,  6  Watts  67;  Gill's  Appeal,  2  Pa.  St.  221.  In  Stout  v. 
Stoat,  44  N.  J.  £q.  479,  the  widow  was  allowed  interest  from  death,  such 
appearing  to  be  the  testator's  intention. 

As  a  legacy  to  a  child  carries  interest  on  the  ground  of  the  duty  of  mainte- 
nance, where  the  parent  has  fulfilled  that  duty  by  providing  maintenance  out 
of  another  fund,  the  legacy  does  not  necessarily  carr}"  interest:  Rouse* s  Est., 
9  Hare  649;  Kerr  v.  Rosier,  62  Pa.  St.  183.  A  son  twenty-seven  years  of 
age  was  held  not  to  be  entitled  to  interest  from  testator's  death :  Thorn  0. 
Garner,  118  N.  Y.  198.  Where  an  estate  is  directed  to  be  accumulated  dur- 
ing minority,  an  allowance  will  be  made  for  the  benefit  of  the  infants :  Have- 
lock  V.  Havelock,  17  Ch.  D.  807.  When  it  is  apparent  that  a  legacy  is  in- 
tended for  the  immediate  support  of  the  legatee,  it  will  bear  interest  from  the 
death  of  the  testator:  Townsend's  App.,  106  Pa.  St.  268;  Green  v.  Black- 
well,  82  N.  J.  £q.  768.  If,  however,  it  is  charged  on  the  income  of  the 
estate,  it  cannot  be  considered  as  due  until  one  year  has  elapsed :  Morgan  v. 
Pope,  7  Cold.  (Tenn.)  541.  On  a  bequest  of  a  life  estate  in  a  residuary  fund, 
or  the  enjoyment  of  the  use  or  income  of  such  residue,  the  life-legatee  is  en- 
titled to  interest  from  the  testator's  death :  Weld  v,  Putnam,  70  Me.  209 ; 
Van  Blarcom  v.  Dager,  81  N.  J.  £q.  783. 

A  legacy  charged  on  land  devised  in  order  to  make  the  legatee's  and  devi- 
see's portions  equal,  carries  interest  from  testator's  death :  Couch  v.  Eastham, 
29  W.  Va.  784. 
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which  has  been  followed  by  a  gift  inter  vivos,  or  by  a  legacy  of 
later  date. 

It  will  be  convenient  to  consider  each  case  aeparately,  taking  first 
that  of  a  prior  Ic^cj,  and  afterwards  that  of  a  prior  promise. 

In  the  case  of  a  prior  legacy,  followed  by  a  gift  or  legacy  of  later 
date,  the  question  which  arises  is,  whether  the  later  gift  or  legacy 
was  intended  to  be  identical  with  the  first,  so  as  to  operate  either 
by  way  of  anticipated  payment  or  as  a  reiteration  of  the  original 
gift.  If  it  was  so  intended,  and  the  intention  is  proved  by  admis- 
sible evidence,  the  first  legacy  is  obviously  at  an  end,  as  if  a  man 
were  to  bequeath  a  particular  horse,  and  were  afterwards  to  give 
the  horse  in  his  lifetime,  or  again  bequeath  it  to  the  same  person. 
The  construction  put  by  law  on  the  later  gift  or  l^acy  is  prima 
facie  against  its  being  meant  as  identical,  and  in  &vor  of  its  being 
held  an  independent  benefit  And  if  it  be  conferred  by  a  written 
instrument,  extrinsic  evidence  of  the  intention  is  not  admissible.^ 
The  construction,  however,  may  be  altered  by  a  presumption  of 
law,  to  be  raised  by  a  comparison  of  the  two  gifts,  and  of  the 
motives  respectively  assigned  for  each,  or  by  the  relative  position 
r+lfUl  ^  which  the  parties  stand.  The  first  *ground  of  pre- 
sumption, arising  from  the  similarity  of  the  gifts  and 
motives,  is  not  material  to  our  present  purpose.  It  is  sufficient  to 
observe,  that  mere  equality  of  amount  is  not  such  an  identification 
of  the  gifts  as  will  prevent  their  cumulative  effect.  But  if,  in  ad- 
dition to  this,  the  same  motive  is  expressed  for  both,  the  double  co- 
incidence gives  rise  to  a  presumption  that  repetition  was  intended, 
and  not  accumulation.'    The  second  ground  of  presumption  arises 

>  Ex  parte  Dubost,  18  Yed.  140;  Kirk  v.  Eddowes,  8  Hare,  509  ;  2  WilL 
on  Ex'n,  2d  ed.  924 ;  Hurst  v.  Beach,  5  Madd.  851 ;  Suisse  v.  Lord  Lowther, 
2  Hare  424 ;  Lee  v.  Paine,  4  Id.  201 ;  Hall  v.  Hill,  1  Conn.  &  L.  120. 

'  Hurst  V.  Beacb,  5  Madd.  851 ;  Suisse  v.  Lord  Lowther,  2  Hare  424.  See 
Dewitt  v.  Yates,  10  Johns.  156  ;  Jones  v.  Crevling's  Ex'rs,  4  Harrison,  127  ; 
Id.,  1  Zabriskie  578.  The  rule,  as  established  hj  these  cases,  is,  that  where  the 
two  bequests  occur  in  the  same  instrument,  the  presumption  is  most  strongljr  in 
fsTor  of  repetition ;  but  if  in  different  instruments,  then  the  presumption  is,  in 
general,  in  favor  of  cumulation :  Wilson  v.  O'Leaiy,  L.  R.  12  £q.  525 ;  8.  c. 
affirmed  on  appeal,  L.  B.  7  Ch.  448;  see  Sponsler's  App.,  107  Pa.  St.  95; 
Utle^r  V,  Titcomb,  68  N.  H.  129 ;  Orrick  v.  Boehm,  49  Md.  72.  In  the 
former  event,  the  fact  that  the  second  legacy  is  charged  upon  land  will  not 
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ont  of  the  relative  position  of  the  parties,  and  is  that  with  which 
we  are  now  more  immediatelj  concerned.  If  the  donor  be  a  parent,  or 
tn  loco  parentis,  the  presumption  is  that  the  first  l^acjr  was  intended 
as  a  provision,  proportioned  to  then  existing  claims  of  the  l^atee, 
and  that  the  later  gift  or  legacy  had  the  same  object,  and  was  in- 
tended as  an  immediate  payment  or  a  modified  repetition,  either  in 
full  or  pro  taniOf  by  reason  of  altered  circumstances,  of  the  first 
And  the  eircomstanoe  that  the  second  benefit  differs  in  amount  or 
disposition  from  the  first,  is  not  inconsistent  with  sudi  presumption. 
The  doctrine  on  this  point  is  expressed  by  the  maxim,  that  '^  the 
presomption  is  against  a  double  portion/^^  The  presumption  thus 
raised,  whether  it  be  based  on  a  comparison  of  the  two  gifts,  or  on 
the  relative  position  of  the  two  parties,  is  against  the  prima  fads 
oonstniction  of  the  second  gift.  And,  therefore,  it  may  be  rebutted 
by  extrinsic  evidence  of  intention,  and  sustained  by  counter  evi- 
dence of  the  same  kind,  notwithstanding  that  the  gift  is  by  a  written 
instrument.' 

The  second  case  is  that  of  a  promise  inter  vivos,  followed  by  a 
gift  or  l^acy  of  later  date.' 

relmt  the  presamption  of  repetition :  Dewitt  v.  Yates,  10  Johns.  156  ;  Hooley 
r.  Hattoiiy  2  Lead.  Cas.  Eq.  846. 

1  Wharton  v.  Earl  of  Durham,  S  M.  &  E.  472 ;  8  CI.  &  F.  146  ;  Pym  v. 
Lockjer,  5  M.  &  C.-29 ;  Suisse  v.  Lord  Lowther,  2  Hare  424  ;  Lady  Thynne 
V.  £ari  Glengall,  2  H.  L.  Cas.  158.  In  Scotland  the  law  is  otherwise: 
Campbell  v.  Campbell,  L.  R.  1  Eq.  888.  Ademption  only  takes  place  where 
a  parent  bequeaths  a  legacy  to  a  child,  and  afterwards  gives  a  portion  to  the 
same  child,  which  is  ejusdem  generii :  Van  Houghten  v.  Post,  88  N.J.  Eq. 
544.  A  house  and  lot  are  not  ejusdem  generis  with  a  pecuniary  legacy,  and 
cannot  adeem  it :  Swoope's  Appeal,  27  Pa.  St.  58 ;  see  also  Rogers  v.  French, 
19  Ga.  816 ;  Evans  v.  Beaumont,  4  Lea  (Tenn.)  599;  AUen  v.  Allen,  IS  S. 
C.  512 ;  Marshall  v.  Reuch,  2  Del.  Ch.  289. 

In  New  York  it  has  been  held  that  the  intention  of  a  testator  that  a  sub- 
sequent gift  or  advancement  shall  operate  as  a  satisfaction  of  a  legacy  cannot  be 
presumed,  for  in  such  a  case  there  is  an  implied  revocation  of  the  will,  which 
»  forbidden  by  the  Rev.  Stats.:  Langdon  v,  Astor's  Ex'rs,  8  Duer  477. 

*  Hurst  V.  Beach,  5  Madd.  851 ;  Hall  v.  Hill,  1  Conn.  &.  L.  120 ;  Kirk  v. 
Eddowes,  8  Hare  509. 

*  If  the  difference  between  the  gift  inter  vivos  and  the  legacy  named  in  the 
wHI  be  large  and  important,  the  presumption  of  an  intention  to  substitute  the 
portion  for  the  legacy  will  not  be  allowed  to  prevail :  State  v.  Crossley,  69 
Ind.  208.     The  subject  of  the  satbfaction  of  debts,  portions,  and  legacies,  is 

215 


104  ADAMSES  DOCTRINE  OP  EQUITY. 

If  the  benefit  promised  and  the  benefit  conferred  are  precisely 
identical,  no  question  arises ;  for  the  promisor  has  done  that  which 
r*l  0^1  ^®  undertook  to  do ;  and  his  promise  is  in  *fact  performed.* 
^  But  if  they  are  not  precisely  identical,  then  a  question 

arises  whether  the  gift  or  l^acy  was  meant  in  satisfaction,  either 
wholly  or  in  part,  of  the  original  promise.  If  an  intention  to  that 
effect  be  shown,  the  promisee  must  elect  between  the  two  benefits. 
The  principle  of  decision  in  this  case  is  the  same  as  in  that  of 
double  legacies.  The  prirna  facie  construction  of  the  second  gift  is 
in  favor  of  its  being  considered  independent  of  the  first.  And  that 
construction  may  be  rebutted,  either  by  a  comparison  of  the 
promise  and  the  gift,  and  of  the  motives  for  which  they  are  respect- 
ively expressed  to  be  made ;  or  by  the  presumption  that  both  are 
by  way  of  portion,  and  consequently  that  the  second  is  in  lieu  of 
the  first.*  The  effect,  however,  of  differences  between  the  promise 
and  the  benefit,  is  much  greater  than  in  the  case  of  successive  legar 
cies ;  for  the  donor  must  know  that  he  cannot  alter  his  promise, 
and  therefore  any  variation  from  its  terms  tends  to  the  conclusion 
that  it  was  not  in  his  mind.' 

very  lully  discussed  in  the  notes  to  Ex  parte  Pye,  2  Lead.  Gas.  £q.  S65,  where 
the  American  cases  are  cited  and  commented  apon.  The  rules  on  the  subject 
are  in  general  the  same  in  this  country  as  in  England. 

1  Blandy  v.  Widmore,  1  P.  W.  824 ;  Goldsmid  v.  Goldsmid,  1  Sw.  211. 

*  Ansley  v.  Bainbridge,  1  R.  &  M.  657 ;  Jones  v.  Morgan,  2  T.  &  C.  403 ; 
Weall  V,  Rice,  2  R.  &  M.  251 ;  Plunkett  v.  Lewis,  8  Hare  816  ;  Hall  v.  Hill, 
1  Conn.  &  L.  120 ;  Hopgood  v.  Hopgood,  7  H.  L.  Cas.  728.  A  residuary  legacy 
may  be  adeemed,  and  the  ademption  may  not  be  entire,  but  may  be  pro  tanto : 
Montefiore  t7.  Gucdella,  1  De  G.,  F.  &  J.  98 ;  Coventry  v.  Chichester,  2  Hem. 
&  M.  149 ;  McCiure  v.  Evans,  29  Beav.  422 ;  Ravenscroft  v.  Jones,  82  Id. 
669 ;  Hine  v.  Hine,  89  Barb.  507  ;  Miner  v,  Atherton's  Executor,  85  Pa.  St. 
528 ;  Van  Houten  v.  Post,  82  N.  J.  £q.  709 ;  contra,  Davis  v.  Whittaker,  88 
Ark.  485.  Substituted  and  added  legacies  are  to  be  raised  out  of  the  same 
fund,  and  are  subject  to  the  same  conditions :  Leacroft  v.  Maynard,  1  Yes. 
Jr.  279  ;  Crowder  v.  Clowes,  2  Id.  449  ;  Johnstone  v.  The  Earl  of  Harrowby, 
,  1  De  G.,  F.  &  J.  188;  Barnes  v.  Hawks,  55  Vt.  817.  Note  to  Hooley  o. 
Ilatton,  2  Lead.  Cas.  £q.  846. 

'  Wharton  v.  Earl  of  Durham,  8  M.  &  E.  472 ;  8  CI.  &  F.  146,  155 ;  Lady 
Thynne  v.  Earl  of  Glengall,  2  H.  L.  Cas.  158.  The  circumstance  that  two  docu- 
ments are  contemporaneous,  so  that  both  are  present  to  the  mind  of  the  donor 
when  he  executes  each  of  them,  is  a  strong  reason  against  holding  a  gift  in  one 
to  be  a  satisfaction  of  an  obligation  under  the  other  to  pay  a  Uke  sum :  Wig* 
gins  V.  Horlock,  89  Ch.  D.  142. 
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The  presumption  which  arises  from  the  relatioDship  of  parent 
and  child  exists  also  in  a  less  degree  with  respect  to  creditors, 
whether  mere  strangers  or  children,  to  whom,  by  transactions  inde- 
pendent of  the  relationship,  the  parent  has  become  indebted.  In 
SQch  cases,  the  presumption  is,  that  a  payment  by  the  debtor,  equal 
to  or  exceeding  the  debt,  is  meant  in  discharge,  and  the  same  doc- 
trine applies  to  a  l^acy,  provided  it  be  substantially  equivalent  to 
payment.^  But  the  presumption  is  much  weaker  than  with  respect 
to  portions,  and  may  be  excluded  by  a  less  degree  of  difference ;  as, 
for  example,  if  the  l^acy  be  less  than  the  debt,  or  if  it  be  payable 
at  a  different  time.* 

Whenever  the  presumption  arises,  it  may,  as  we  have  seen, 
*be  rebutted  or  confirmed  by  evidence,  notwithstanding  p^-^^-. 
that  the  gift  is  by  a  written  instrument.*  But  it  must  ^  ^ 
be  evidence  in  rebuttal  or  confirmation  of  the  presumption,  and 
not  evidence  to  construe  the  instrument  itself.^  The  presumption, 
therefore,  must  first  arise,  and  if  the  instrument  is  so  worded  that 
its  prima  facie  construction  is  not  altered  by  the  relationship  alone, 
extrinsic  evidence  of  intention  is  not  admissible.' 

The  last  equity  which  will  be  considered  in  the  present  chapter 
is  the  converse  to  that  of  specific  performance,  and  consists  in 
giving  effect  to  discharges  by  matter  in  pais  of  contracts  under 
seal,  and  in  confining  the  ckim  on  a  contract  with  a  penalty  to  the 
specific  performance  of  its  terms. 

We  will  first  consider  the  doctrine  as  to  Discharges  by 
Matter  in  Pais  op  Contracts  under  Seal.* 

It  is  a  rule  of  law,  that  an  agreement  under  seal,  technically 

*  Flankett  v.  I^wis,  8  Hare  816  ;  Jeffs  v.  Woods,  2  P.  W.  129  ;  Chancey's 
Case,  1  P.  W.  408 ;  Wallace  v.  Pomfret,  11  Ves.  642;  cf.  Caulfield  v.  Sulli- 
van, 85  N.  Y.  158  ;  Beynolds  v.  RobinsoD,  82  Id.  108.  This  was  termed  *a 
*^  false  principle"  by  the  Vice-Chancellor  of  England  in  Hassell  v.  Hawkins, 
4  Drew.  468 ;  and  the  doctrine  is  not  favored  in  Pennsylvania :  Homer  v, 
McGaoghey,  62  Pa.  St.  191. 

'  2  TVilL  on  Executors  929  ;  2  Story  on  Equity,  s.  1122. 

'  Miner  v.  Atherton's  Executor,  85  Pa.  St.  528. 

'  Eaton  9.  Benton,  2  Hill  576 ;  Jones  v.  Mason,  5  Rand.  577 ;  Brady  v, 
Cabitt,  1  Dougl.  80 ;  Zeigler  v.  Eckert,  6  Pa.  St  18 ;  Zeiter  v.  Zeiter,  4 
Witts  212. 

*  Wallace  v.  Pomfret,  11  Yes.  542 ;  Hall  v.  Hill,  1  Conn.  &  L.  120. 

*  Seepojt,  notes  to  pp.  Ill,  112. 
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termed  an  agreement  by  specialty,  can  only  be  avoided  by  a  like 
specialty ;  and  it  is  therefore  unaffected  by  an  accord  by  parol,  or 
other  matter  in  paU,  which  would  operate  as  a  discharge  of  a 
simple  contract.*  In  equity,  however,  the  rule  is  otherwise.  For 
the  form  of  agreement  is  immaterial ;  and  if  the  act  done  is  in 
substance  a  discharge,  it  will  warrant  a  decree  for  the  execution  of 
a  release,  or  for  delivery  up  and  cancellation  of  the  specialty.* 

The  most  ordinary  application  of  this  equity  is  in  &vor  of  sure- 
ties, where  a  guarantee  has  been  given  under  seal,  and  the  creditor, 
without  the  surety's  consent,  has  discharged  or  modified  the  prin- 
cipal's liability.  In  this  case  the  doctrine  of  the  law  is,  that  by 
such  discharge  or  modification  of  the  principal's  liability,  the  surety 
is  absolutely  discharged ;  for  he  has  contracted  to  guarantee  a  spe- 
cific agreement ;  and  if  a  new  agreement  be  substituted  without 
his  assent,  his  contract  is  at  an  end.' 

♦The  same  effect  is  produced  if  the  creditor  enters  into  a 

^^^J  binding  contract  to  give  time  for  payment  to  the  prindpaL 
For  it  would  be  a  fraud  on  the  contract  if  he  were  afterwards  to 
receive  his  debt  from  the  surety,  and  thus  confer  on  him  an  imme- 
diate right  of  action  against  the  principal.  The  position  of  the 
surety  is  therefore  varied,  and  he  is  in  consequence  discharged 
altogether  from  his  guarantee.  If,  however,  the  creditor,  in  agree- 
ing to  give  time,  expressly  reserve  his  remedies  against  the  surety, 

I  1  Selw.  N.  P.  518,  649.  The  Engliah  role  has  not  been  followed  in 
Pennsylvania.  In  Chalfant  o.  Williams,  S5  Pa.  St.  212,  Mr.  Justice  Wood- 
ward said :  **  We  permit  a  deed  absolute  on  its  face  to  be  proved  a  mortgage ; 
we  receive  parol  evidence  to  rebut  a  presumption  or  an  equity ;  to  supply  defi- 
ciencies in  the  written  agreement ;  to  explain  ambiguities  in  the  subject-matter 
of  writings ;  to  prevent  fraud  and  to  correct  mistakes."  To  the  same  effect 
are  Eostenbader  v.  Peters,  80  Pa.  St.  438 ;  Hoopes  v.  Beale,  90  Pa.  St.  82. 

'  Hurlburt  v.  Phelps,  SO  Conn.  42.  In  general,  however,  the  court  will  not 
decree  that  to  be  a  release  in  equity  which  is  not  so  at  law,  unless  there  be  a 
valuable  consideration :  Cross  v.  Sprigg,  6  Hare  552 ;  Tufnell  v.  Constable,  8 
Sim.  69  ;  Peace  v.  Hains,  17  Jurist  1091 ;  11  Hare  161 ;  Campbell's  Estate, 
7  Pa.  St.  100 ;  Kidder  v.  Kidder,  88  Pa.  St.  268.  See  also  Teomans  v. 
Williams,  L.  R.  1  £q.  184;  Taylor  v.  Manners,  L.  R.  1  Ch.  Ap.  48;  and 
the  party  claiming  the  benefit  of  this  equitable  doctrine  must,  as  in  all  other 
iustances,  do  equity :  Headley  v.  Goundry,  41  Barb.  279. 

'  Samnell  v.  Howarth,  3  Meriv.  272 ;  May  hew  t7.  Crickett,  2  Sw.  186 ; 
Smith's  Merc.  Law  423  *  3  Jarman's  Bythewood,  3d  ed.  pp.  298-306.     See 
infra  268,  note. 
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there  is  no  dischaige ;  for  although  he  undertakes  not  to  sae  the 

principal  directly,  he  does  not  preclude  himself  from  enabling  the 

8arety  to  do  so.     Nor  will  the  surety  be  dischaiged  by  mere  for- 

bearanoe  to  sue,  unless  there  be  a  stipulation  in  the  guarantee, 

binding  the  party  guaranteed  to  use  diligence  against  the  principal.^ 

The  doctrine  which  has  just  been  laid  down  is  not  peculiar  to 

the  Court  of  Chancery;  but  its  operation  at  law  is  confined  to 

guarantees  by  simple  contract    If  the  guarantee  be  by  specialty, 

the  role  that  its  discharge  must  be  by  a  like  specialty  prevents  the 

creditor's  conduct  being  pleaded  at  law.     And  a  consequent  equity 

arises  to  restrain  him  from  suing  at  law^  and  to  compel  him,  if 

requisite,  to  give  up  or  cancel  the  guarantee.* 

The  equity  for  relief  against  enforcement  of  Penalties  origi- 
nates in  tiie  rule  which  formerly  prevailed  at  law,  that  on  breach  of 
a  contract  secured  by  penalty,  the  fidl  penalty  might  be  enforced 
without  regard  to  the  damage  sustained.'  The  Court  of  Chancery, 
in  treating  contracts  as  matters  for  specific  performance,  was  natu- 
rally led  to  the  conclusion  that  the  annexation  of  a  penalty  did  not 
alter  their  character ;  and,  in  accordance  with  this  view,  would  not 
on  the  one  hand  permit  the  contracting  party  to  evade  performance 

1  Ex  parte  Glendinning,  Buck  517 ;  Boaltbee  v.  Stnbbs,  IS  Yes.  20 ;  Eyre 
r.  Everett,  2  Ruas.  8S1. 

'  Archer  v.  Hale,  1  Moore  &  P.  285 ;  Aldridge  v.  Harper,  8  Moore  &  So. 
518;  Blake  o. White,  1  Y.  &  C.  420;  Brooks  v.  Staart,  1  Beay.  512. 

'  A  court  of  equity  wiU  always  relieve  against  a  penalty,  where  compensa- 
tioQ  can  be  made  in  place  of  it :  Hackett  v,  Alcock,  1  Call  588 ;  Mayo  r. 
Jndah,  5  Munf.  495;  In  re  Dragenbam  Dock  Co.,  L.  R.  8  Ch.  1022;  notes 
to  Peachy  o.  Somerset,  2  Lead.  Cas.  Eq.  1088 ;  and  abo  against  back  interest, 
■eeored  by  way  of  penalty:  Mosby  v.  Taylor,  Gilm.  172;  and  will  not  aid 
tbe  recovery  of  a  penalty  of  forfeiture,  or  anything  in  the  nature  of  one :  Liv- 
ingston 0.  Tomkins,  4  Johns.  Ch.  481 ;  McEim  v,  Whitehall  Co.,  2  Md.  Ch. 
510;  8honp  r.  Cook,  1  Carter  185 ;  Oil  Creek  R.  R.  Co.  v.  Atlantic  &  G.  W. 
R.  R.  Co.,  57  Pa.  St.  65 ;  Lawe  v.  Hyde,  89  Wis.  845 ;  National  Land  Co. 
9.  Perry,  28  Kan.  140  ;  contra^  however,  where  a  forfeiture  works  equity  and 
proteds  against  laches :   Brown  v,  Vandegrift,  80  Pa.  St.  142. 

A  proviso  in  a  mortgage  that  the  whole  principal  sum  shall  become  due  upon 
defanlt  in  payment  of  interest  or  instalment  of  principal,  although  before  the 
matority  of  the  debt,  is  not  a  stipulation  in  the  nature  of  a  penalty  which 
equity  will  set  aside :  Robinson  v.  Loomis,  51  Pa.  St.  78 ;  Schooley  o.  Romain, 
81  Md.  574 ;  Koyes  v.  Clark,  7  Paige  179 ;  Bemercott  o.  Traphagen,  89  Wis. 
219 ;  see,  however,  Tieman  v.  Harriman,  16  111.  400 ;  Martin  v.  Melville,  8 
Stockt  222. 
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by  pajdng  the  penalty;  and^  on  the  other  hand,  would  restrain 
*prooeeding8  to  enforce  the  penalty  on  a  subsequent  per- 
I-  -■  formance  of  the  contract  itself;  viz.,  in  the  case  of  a  debt, 
on  payment  of  the  principal,  interest,  and  costs ;  or  in  that  of  any 
other  contract,  on  reimbursement  of  the  actual  damage  sustained. 

An  authority  of  a  similar  kind  has  been  now  conferred  on  courts 
of  law  by  two  statutes,  the  first  of  whidi  applies  to  penalties  for 
non-performance  of  covenants,  and  the  second  to  those  of  non- 
payment of  money.'  The  effect  of  these  statutes  has  been  to 
diminish  the  frequency  of  equitable  interference.  But  they  do 
not  affect  the  authority  to  interfere.  The  jurisdiction  is  notlimited 
to  the  case  of  bonds  or  of  instruments  which  in  terms  impose  a 
penalty;  but  extends  to  all  agreements  where  a  stipulation  is 
made  in  the  event  of  non-performance,  whidi  on  the  whole  matter 
appears  intended  as  such.  If  it  be  not  in  truth  meant  as  a  penalty, 
but  be  merely  an  agreement  between  the  parties  that  a  fixed  sum 
shall  be  paid,  as  ascertained  or  liquidated  damages,  for  doing  or 
omitting  a  particular  act,  there  is  no  equity  to  substitute  a  new 
agreement.*  The  mere  use,  however,  of  the  words  'liquidated 
damages''  will  not  of  itself  decide  the  question;  but  it  depends 
on  the  substantial  meaning  of  the  contract.'  If,  for  example,  the 
payment  of  a  smaller  sum  is  secured  by  a  larger,  or  if  there  be 
a  series  of  covenants  of  varjring  importance,  and  the  same  specific 

>  S  &  9  Wm.  8,  c.  11,  8.  8 ;  4  &  5  Ann.  c.  16,  ».  12,  18 ;  1  Selw.  N.  P. 
542,  569,  588. 

*  Skinner  v.  Dayton,  2  Johns.  Ch.  526  ;  Faunce  v.  Burke,  16  Pa.  St.  469 ; 
Mansfield  v.  N.  Y.  Cent.,  etc^,  Ry.,  114  N.  Y.  881 ;  Wardo.  Hudson  River 
Bridge  Co.,  24  N.  Y.  St  Rep'r.  847  ;  Eva  v.  McMahon,  77  Cal.  467;  Wallis 
V.  Smith,  21  Ch.  D.  248 ;  Catton  v.  Bennett,  51  L.  T.  Rep.  70;  Elphinstone 
V.  Monkland  Iron  &  Coal  Co.,  11  App.  Cas.  882. 

*  Cuny  V.  Larer,  7  Pa.  St.  470  ;  Streeper  v.  Williams,  48  Id.  450;  Shreve 
V,  Brereton,  51  Id.  175;  Hamaker  v,  Schroers,  49  Mo.  406;  Lee  «.  Orer* 
street,  44  Oa.  507.  The  question  is  one  of  intention :  Lee  o.  Whitaker,  L. 
R.  8  C.  P.  70 ;  Williams  v.  Vance,  9  S.  C.  844 ;  Eakin  v.  Scott,  70  Tex. 
442 ;  and  the  uncertainty  as  to  the  extent  of  the  injury  prorided  for  is  a 
criterion  to  determine  whether  the  stipulation  is  to  be  deemed  a  penalty  or 
liquidated  damages :  Powell  v.  Burroughs,  54  Pa.  St.  829 ;  Wolf  Creek  Co. 
V.  Schultz,  71  Id.  180 ;  Greenleaf  v.  Stockton  Harvester  Works,  78  Cal.  606. 
See  cases  in  preceding  note ;  also  Keeble  v.  Keeble,  85  Ala.  552,  where  the 
cases  are  collected  and  the  rules  on  this  subject  stated ;  see  Pom.  £q.  Jur. 
§§  440-445. 
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som  is  made  payable  in  respect  of  each,  the  stipulated  payment 
mVL  be  held  a  penal  one,  notwithstanding  that  it  may  be  otherwise 
named  in  the  contract.^  The  distinction  thus  drawn  between  a 
penalty  for  securing  the  performance  of  the  contract,  and  a  stipu- 
lation which  makes  part  of  the  contract  itself,  may  be  illustrated 
by  the  rule,  that  if  a  certain  rate  of  interest  be  reserved  on  a  mort- 
gage, with  an  agreement  that  if  it  be  not  paid  punctually,  the  rate 
shall  be  increased,  the  larger  ^interest  is  in  the  nature  of  a  r«i  aqi 
penalty,  and  may  be  relieved  against  in  equity.'  But  on 
the  other  hand,  if  the  larger  rate  be  originally  reserved,  with  an 
agreement  for  reduction  on  punctual  payment,  the  condition  for 
such  punctual  payment  is  part  of  the  contract,  and  relief  cannot 
be  given  if  it  is  not  fulfilled.' 

The  same  relief  which  is  granted  in  the  case  of  penalties  has  also 
been  extended  to  clauses  of  re-entry  for  non-performance  of  the 
covenants  in  a  lease.^    In  respect  to  covenants  for  payment  of  rent, 
the  jurisdiction  for  this  purpose  has  been  long  established  on  the 
principle  that  payment  of  the  rent  with  interest  is  a  complete  com- 
pensation for  the  damage  sustained.     Its  soundness,  even  in  this 
case,  has  been  questioned  by  Lord  Eldon,  for  it  is  by  no  means 
true  that  subsequent  interest  is  an  equivalent  for  punctuality ;  but 
its  exercise  is  established  by  precedent,  and  has  been  for  the  last 
oentniy  recognized  by  an  express  statute,  defining  the  circumstances 
to  whidi  it  shall  apply,  and  conferring  a  similar  jurisdiction  on 

'  Rolfe  V.  Peterson,  2  B,  P.  C.  by  Toml.  486 ;  Kemble  v.  Farren,  6  Bing. 
141 ;  Boys  v,  Ancell,  5  Bing.  N.  C.  890 ;  8  Jarm.  Byth.  825-886. 

'  An  agreement  to  pay  doable  rent  is  penal ;  Dickson  v.  Lough,  18  L.  R. 
If.  518. 

*  Nicbolls  V,  Majnard,  8  Atk.  51 9 ;  Thompson  v.  Hudson,  4  H.  L.  Cas. 
1;  £z  parte  Burden,  16  Ch.  D.  675.  A  stipulation  in  a  mortgage,  that  if 
it  becomes  necessary-  to  foreclose,  a  reasonable  amount  shall  be  added  as 
attorney's  fees,  is  not  in  the  nature  of  a  penalty  and  is  yalid:  Nelson  v. 
ETereAt,  29  Iowa  184 ;  Williams  v.  Meeker,  Id.  292.  See  contra^  however. 
Tan  Marlerv.  McMillan,  89  Mich.  804;  Bullock  v.  Taylor,  Id.  187.  In 
Pemuylyania  such  a  stipulation  is  considered  rather  in  the  nature  of  a  penalty 
tbao  liquidated  damages,  and  may  be  reduced  at  the  discretion  of  the  court : 
Daily  V.  Maitland,  88  Pa.  St.  884,  overruling  Robinson  t7.  Loomis,  51  Id.  78, 
on  this  point. 

*  ()r  breach  of  conditions :  Smith  v.  Jewett,  40  N.  H.  580.     See  Warner 

t,  Bennett,  81  Conn.  468. 
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courts  of  law.'  To  this  extent,  therefore,  the  jurisdictioii  is  settled ; 
but  it  is  not  carried  beyond  this  limit.  Belief  will  be  granted 
where  a  forfeiture  is  incurred  hy  non-payment  of  money,  and  per- 
haps in  other  cases  also,  if  a  special  equity  be  raised  on  the  ground 
of  unavoidable  ignorance  or  accident ;  but  it  will  not  be  granted 
without  such  special  equity,  in  respect  of  covenants  for  repairing, 
insuring,  or  doing  any  spedfic  act,  where  the  compensation  must  be 
estimated  in  damages.* 

4  Greo.  2,  c.  28 ;  Adams  on  Ejectment,  122. 
>  Hill  V.  Barclay,  18  Yea.  56;  Reynolds  t7.  Pitt,  19  Id.  184;  Ex  parte 
Vaughan,  T.  &  R.  484 ;  Green  v.  Bridges,  4  Sim.  96 ;  White  o.  Warner,  2 
Meriy.  459 ;  Elliott  v.  Turner,  18  Sim.  477. 
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♦CHAPTER   III.  [*110] 

OP  MORTGAGES,  BOTH  PERFECT  AND  IMPERFECT. 

The  equity  for  relief  against  penalties  applies  most  extensively 
to  the  case  of  Forfeited  Mortgages,  where  a  loan  has  been 
secared  by  the  transfer  of  property,  with  a  condition  to  redeem  on 
a  specified  day,  and  the  right  of  redemption  has  been  forfeited  at 
law  by  non-payment  at  the  appointed  time.     There  are  other 
methods  of  enlarging  loans  on  property,  which  will  be  presently 
noticed  as  imperfect  mortgages.     But  a  regular  mortgage  is  in  the 
form  which  has  been  just  mentioned,  and  may  be  defined  as  a 
**  security  for  a  debt,  created  by  conveyance  of  the  legal  ownership 
in  property,  either  to  the  entire  extent  of  the  mortgagor's  estate,  or 
for  a  partial  estate  carved  out  of  it,  with  a  proviso  that,  on  pay- 
ment at  a  specified  time  the  conveyance  shall  be  void  or  the  mort- 
gagee shall  reconvey."* 

'  It  k  perfectly  well  settled  tbat  a  mortgage  is  a  mere  security  for  a  debt : 
4  Kent's  Com.  160;  Story's  £q.  §  1013;  Williams  on  Real  Prop.  427;  note 
to  Thomboroogh  v.  Baker,  2  Lead.  Cas.  Eq.  1080.  And  from  this  doctrine 
several  consequences  arise. 

Br#t.  The  interest  of  the  mortgagee  in  fee,  or  for  a  smaller  estate,  is  per- 
■ODBhjr,  and  his  executor,  and  not  the  heir,  is  entitled  to  the  money  secured  by 
tlie  mortgage :  Thomborongh  v.  Baker,  supra. 

Seemd.  It  is  not  necessary  that  there  should  be  any  independent  evidence 
of  the  debt,  or  any  personal  or  collateral  security  for  the  same.  The  mort- 
gage alone  is  sufficient :  Mitchell  v.  Bumham,  44  Me.  299  ;  Powers  v.  Patten, 
71  Id.  6S3.  See  also  Chappell  v.  Allen,  88  Mo.  218 ;  Bank  v.  Anderson, 
14  Iowa  544.  But  where  a  mortgage  is  given  without  an  accompanying  bond 
Ae  mortgagee  must  look  to  the  land  for  reimbursement :  Spencer  v,  Spencer, 
95  N.  Y.  868. 

Third,  The  payment  or  discharge  of  the  mortgage  debt  revests  the  estate 

•*  law  in  the  mortgagor  without  the  necessity  of  a  reconveyance :   4  Kent's 

Com.  194,  and  notes;  McNairr.  Picotte,  88  Mo.  67;  Large  v.  Van  Doren, 

1  HeCart.  211 ;  Gray  v.  Jenks,  8  Mason  626;  Martin  v.  Mowlin,  2  Burrow 

978;  though  see  Cross  v,  Robinson,  21  Conn.  879.    It  must  be  done  before 
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Until  the  day  of  redemption  is  passed,  the  debtor  is  not  invested 
with  any  special  equity.^    He  may  pay  his  money  according  to 

condition  broken :   Stewart  v,  Crosby,  50  Me.  ISO ;  Qrorer  v.  Flye,  5  Allen 
543. 

Fourth,  The  transfer  or  extinguishment  of  the  debt  will  operate  as  a  trans- 
fer or  extinguishment  of  the  mortgage :  Moore  v.  Cornell,  68  Pa.  St.  820 ; 
Keyes  v.  Wood,  21  Vt.  882 ;  Frank  v,  Pickens  69  Ala.  869 ;  O'Neal  v.  Seixas, 
85  Id.  80;  Walker  v.  Mebane,  90  N.  C.  259;  Forstall's  Succession,  89  La. 
An.  1052 ;  Qrassly  v.  Reiuback,  4  111.  App.  841 ;  Walker  v.  Kee,  14  S.  C. 
142 ;  Jaffray  v.  Crane,  50  Wis.  849 ;  Merchants'  Nat.  Bank  v.  Abemaihy, 
82  Mo.  App.  211 ;  Bell  v.  Simpson,  75  Mo.  485 ;  Kuhns  v.  Bankes,  15  Neb.  92; 
Jordan  v.  Cheney,  74  Me.  859 ;  Winstead  v,  Bingham,  14  Fed.  Rep.  1. 
Payment  of  the  debt  by  one  having  an  interest  to  protect  will  operate  as  an 
assignment  of  the  mortgage:  Bacon  v.  Goodnow,  59  N.  H.  415;  Hart  o. 
Chase,  46  Conn.  207;  Hagerman  v.  Sutton,  91  Mo.  519.  A  dischai^  in 
form  may  be  treated  as  an  assignment :  Guckian  v.  Riley,  185  Mass.  71.  So 
an  assignment  in  form  may  be  a  discharge :  Clay  t;.  Banks,  71  Ga.  868.  The 
decisions  on  the  rule  that  an  assignment  of  the  debt  carries  with  it  the  mort- 
gage security  are  collected  in  8  Law.  Rep.  An.  785,  note.  An  assignment  of 
the  mortgage,  or  conveyance  of  the  mortgaged  premises  by  the  mortgagee 
without  an  assignment  of  the  debt,  is  a  nullity :  Polhemus  v.  Trainer,  80  Cal. 
685 ;  Merritt  v.  Bartholick,  86  N.  Y.  44 ;  Bloomingdale  v.  Bowman,  21  N. 
Y.  St.  Rep'r  247 ;  Hamilton  v.  Browning,  94  Ind.  24 ;  Sanford  v.  Kane,  24 
111.  App.  504. 

Fifth.  The  fact  that  a  simple  contract  debt  is  barred  by  the  Statute  of 
Limitations,  will  not  prevent  recovery  upon  a  mortgage  given  to  secure  it: 
Elkins  V.  Edwards,  8  Ga.  826;  Thayer  v.  Mann,  19  Pick.  585;  Bush  o. 
Cooper,  26  Miss.  599;  Whipple  v.  Barnes,  21  W^is.  827;  Norton  v.  Palmer, 
142  Mass.  438.  See  controj  Lord  v.  Morris,  18  Cal.  482;  Blackwell  v.  Har- 
nett, 52  Tex.  826. 

Sixth,  It  has  been  held  that  a  tender  of  the  debt  on  or  after  the  day  upoo 
which  it  falls  due,  discharges  the  lien  of  the  mortgage :  Kortright  ».  Cady,  21 
N.  Y.  848 ;  TuthiU  v.  Morris,  81  Id.  94;  Pease  ».  Pilot  Co.,  49  Misa.  124; 
Tompkins  v,  Batie,  11  Neb.  147;  Greer  v.  Turner,  86  Ark.  17;  Engle  v. 
Hall,  45  Mich.  57;  Wood  v,  Babb,  16  S.  C.  427;  Matthews  v.  Lindsay,  20 
Fla.  962.  Tender  by  a  stranger  may  be  refused:  Sinckir  v.  Learned^  61 
Mich.  885.  But  it  may  well  be  doubted  whether  these  decisions  are  not 
opposed  to  the  policy  of  the  recording  acts,  and  whether  the  courts  in  other 
states  will  not  hold  a  different  doctrine. 

Seventh,  A  mortgage  being  a  mere  security  for  a  debt,  it  may  be  given  to 
secure  future  advances,  as  well  as  an  existing  indebtedness :  Shiiras  v,  Craig, 
7  Cranch  84 ;  Johnson  v.  Richardson,  88  N.  H.  853 ;  Se}'mour  v.  Darrow, 
81  Vt.  122;  Allen  v.  Lathrop,  46  Ga.  188 ;  Rowan  v,  Sharpe's  Rifle  Co.,  29 


■  Brown  r.  Cole,  14  Sim.  427. 
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tbe  provisoy  and  may  thus  avoid  the  oonvejanoe  at  law ;  or  if  the 
\  proviso  is  not  for  an  avoidance  of  the  estate^  but  for  a  reconvey- 

Conn.  282;   Bell  v.  Fleming,  1  Beaslcy  13-490;   Robinson  v.  Williams,  22 
N.  Y.  380 ;  Ackerman  v.  Hunsicker,  85  Id.  43 ;  Joslyn  v.  Wyman,  5  Allen 
62;  4  Kent's  Com.  175;  Ward  v.  Cooke,  2  C.  £.  Green  98;  Tully  v.  Har- 
loe,  35  Cal.  302 ;  Goddard  v.  Lawyer,  ft  Allen  78 ;   Collins  v.  His  Creditors^ 
18  La.  An.  235 ;  Foster  v,  Reynolds,  88  Mo.  553 ;  Philadelphia^  Wilming- 
ton &  Baltimore  R.  R.  v.  Woelpper,  64  Pa.  St.  366 ;  McCarty  v.  Chalfant, 
14  W.  Va.  531 ;  Forsyth  v.  Frier,  62  Ala.  443 ;  Collier  v.  Faulk,  69  Id.  58 ; 
Brewster  v.  Clamfit,  33  Ark.  72 ;  Hendrix  v.  Gore,  8  Or.  406 ;  Nicklin  v. 
Betts  Spring  Co.,  11  Id.  406 ;  Shores  v,  Doherty,  65  Wis.  153;  Newkirk  t^. 
Kewkirk,  56  Mich.  525 ;  Schullenberg  v.  Martin,  1  McCrary  C.  Ct.  848 ; 
Schulze  V.  Bolting,  8  Biss.  C.  Ct.  174;  Klein  v.  Glass,  53  Tex.  37;  c/.  Ab- 
bott p.  Thompson,  58  N.  H.  255.     The  general  rule  appears  to  be  that  such 
advances,  if  made  in  pursuance  of  the  original  agreement,  will  be  protected 
against  intervening  encumbrancers  and  purchasers  with  notice  of  the  agree- 
ment ;  otherwise  not :  see  Famum  v.  Bennett,  21  N.  J.  87  ;  Summers  v,  Roos, 
42  Miss.  749 ;  D'Meza  v.  Greneris,  22  La.  An.  285.     In  Hopkinson  v.  Rolt, 
9  H.  L.  Cas.  514,  however,  it  was  held  that  where  there  is  a  first  mortgage  to 
secure  future  advances,  and  a  second  mortgage  is  afterwards  given  of  which  the 
first  mortgagee  has  notice,  all  advances  made  after  such  notice  will  be  post- 
poned to  the  second  mortgage.     This  decision  overruled  the  early  case  of 
Gordon  v.  Graham,  2  £q.  Cas.  Abr.  598,  which  was,  however,  erroneously 
reported,  the  decision  being  in  fact  the  other  way.     But  the  doctrine  in  Gor- 
don 9.  Graham,  as  reported^  was  followed  in  Wilson  v,  Russell,  13  Md.  495. 
Hopkinson  v.  Rolt,  supra^  has  since  been  followed :    Union  Bank  of  Scot- 
land 9.  Nat.  Bank  of  Scotland,  12  App.  Cas.  53 ;  London  &  County  Banking 
Co.  r.  Ratclifie,  6  Id.  722 ;  Bradford  Banking  Co.  v.  Briggs,  31  Ch.  D.  19; 
Bank  of  Montgomery  County's  Appeal,  36  Pa.  St.  170;    Chester  Bank  v. 
Ganhoose,  17  S.  C.  489:  Heintze  v.  Bentley,  34  N.  J.  £q.  562.     Advances 
made  without  notice  of  the  second  mortgage  are  protected :   O' Byrne's  Est., 
15  L.  R.  Ir.  373  ;  Ackerman  v.  Hunsicker,  85  N.  Y.  43.     How  far  it  is  essen- 
tial that  the  terms  of  the  agreement  for  future  advances  should  appear  on  the 
face  of  the  mortgage  is  not  quite  clear :   4  Kent  175.     If  the  advances  do  not 
exceed  the  nominal  amount  of  the  lien  when  recorded,  it  is  decided  that  it  is 
iwt  necessary  that  they  should  so  appear,  or  that  the  creditor  should  have 
notioe :  Craig  r.  Tappin,  2  Sandf.  Ch.  78 ;  Cadwalader  v,  Montgomery,  3  Am. 
Law  Beg.  169 ;  b.  c.  Moroney's  Appeal,  24  Pa.  St.  372 ;  Miller  v,  Lockwood, 
82  N.  Y.  293.    In  some  of  the  states  bond  debts  may  be  tacked  to  a  mortgage  as 
a^Qst  heirs  and  devisees,  but  not  as  against  encumbrancers.     See  note  to 
Marsh  p.  Lee,  1  I^ead.  Cas.  £q.,  4  Am.  ed.  852,  862 ;  Trescott  v.  King,  2 
Sclden  147.     A  mortgage  of  personal  property  given  to  secure  future  ad- 
vancea,  as  well  as  an  existing  debt,  is  valid  for  the  sum  due  at  the  time  the 
mortgagees  assert  their  title :   Fairbanks  v.  Bloomfield,  5  Duer  434.     See  also 
Chnpin  9.  Cram,  40  Me.  561 ;   Hamilton  r.  Rogers,  8  Md.  301.     In  the  former 
case  a  mortgage  of  stock  provided  that  all  additions  subsequently  made  should 
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ance  to  be  made  by  the  mortgagee^  he  may  call  on  the  mortgagee 
to  reconvey  aocordingly^  and  *on  his  refiisal  may  file  a  bill  for  spe- 
cific perfonnance.  After  the  day  of  redemption  is  passed,  a  special 
equity  arises  for  redemption.  The  express  remedy  under  the  pro- 
viso is  gone ;  the  mortgagee's  estate  is  absolute  at  law ;  and  the 
mortgagor's  right,  to  the  extent  to  which  it  was  originally  trans- 
r*lin  ^^^^  ^  ^^  mortgagee,  is  *at  law  finally  extinguished. 
If  he  has  mortgaged  his  entire  estate,  e.  g.,  if  he  has  mortr- 
gaged  land  in  fee  simple,  he  has  no  interest  remaining ;  if  he  has 
mortgaged  a  partial  estate  carved  out  of  his  own,  e,  g.,  if,  being 
tenant  in  fee,  he  has  mortgaged  for  a  term,  he  has  only  the  rever- 
sion expectant  thereon.^ 

The  equity  is,  that  the  real  transaction  was  a  loan  on  secnrify, 
.and  the  forfeiture  by  non-payment  a  mere  penalty,  which  may  be 

l>e  held  in  the  same  manner  as  the  goods  then  in  store.  It  was  held  that  thb 
clause  coold  have  no  effect  to  vest  such  additions  in  the  mortgagee,  withoat 
•some  further  act  by  the  mortgagor.  See,  in  this  connection,  Carpenter  v.  Sim- 
mons, 1  Bob.  (N.  Y.)  360 ;  Barnard  v.  Moore,  8  Allen  (Mass.)  27S ;  Speer 
V.  Skinner,  85  UL  282.  In  regard  to  mortgages  of  personal  property  to  be 
acquired  in  future,  a  very  clear  statement  of  the  law  upon  the  subject  will  be 
found  in  the  opinion  of  the  chancellor,  in  Holroyd  v.  Marshall,  9  Jnr.  N.  S. 
218 ;  10  H.  L.  Cas.  191.  See  also  Coombe  v.  Carter,  86  Ch.  D.  848 ;  Smith- 
nrst  V.  Edmunds,  1  McCart.  418;  Williams  v.  Winsor,  12  R.  I.  9;  Guer  r. 
Rogers,  62  Ga.  166 ;  Hirshkind  v.  Israel,  18  S.  C.  157 ;  Curtis  r.  Wilcox,  49 
Mich.  425;  France  v.  Thomas,  86  Mo.  80;  Blanchard  v.  Cooke,  144  Mass. 
207.  As  to  mortgages  of  future  crops :  see  Cotten  v.  Willoughby,  88  N.  C. 
75;  Harris  v.  Jones,  Id.  817;  Watkins  v.  Wyatt,  9  Baxter  (Tenn.)  250; 
Hurst  i;.  Bell,  72  Ala.  886 ;  Wheeler  v,  Becker,  68  Iowa  728 ;  Miller  v.  Mo- 
Cormick  Har.  Mac.  Ca,  85  Minn.  899 ;  of  unborn  animals :  see  Sawyer  v. 
Gerrish,  70  Me.  254 ;  Funk  o.  Paul,  64  Wis.  85.  As  to  mortgages  by  rail- 
roads of  subsequently  acquired  property :  see  Morrill  v.  Noyes,  56  Me.  458 ; 
Pierce  v.  Milwaukee  R.  R.  Co.,  24  Wis.  551 ;  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Co.  v,  Woelpper,  64  Pa.  St.  866 ;  Myer  v.  Western  Car 
Ca  102  U.  S.  1 ;  Bell  v.  Ch.  St.  L.,  etc.,  Ry.,  84  La.  An.  785.  Mortgages 
of  future  acquisitions  of  property  by  railroad  companies  are  upheld  in  equity, 
and  liberally  construed.  Equity  treats  a  mortgage  of  property  to  be  after- 
wards acquired  as  a  contract  binding  in  conscience  to  execute  a  mortgage  upon 
it  at  the  instant  it  comes  into  being,  and  will  enforce  specific  performance.  It 
does  more ;  it  considers  it  as  aln*ady  done  if  no  specific  performance  be  ns 
quested ;  and  then  binds  everybody  to  respect  the  equitable  lien  who  knows 
of  it,  or  without  knowing  of  it  has  got  the  property  without  valuable  C008ider»> 
tion:  Little  Rock  &  Fort  Smith  Ry.  o.  Page,  35  Ark.  804. 
1  Alden  v.  Garver,  82  111.  82. 
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relieved  against  on  a  subsequent  satisfaction  of  the  debt.  And  in 
aoQordanoe  with  this  equity  the  mortgagor  may  file  a  bill,  notwith- 
standing forfeiture^  praying  for  an  account  and  redemption  of  the 
estate,  and  insisting  on  a  reconveyance  by  the  mortgagee  on  repay- 
ment of  the  principal  and  interest  due,  together  with  aU  costs  in 
equity  or  at  law  properly  incurred  by  the  mortgagee  in  protecting 
his  right*  Under  this  head  are  included  costs  fairly  incurred  in 
defending  the  title  to  the  estafe,  in  keeping  the  property  in  neces- 
sary repair,  in  procuring  a  renewal  of  leasehold  interests,  and  so 
forth ;  but  not  the  costs  of  mere  improvements,  unless  they  were 
made  by  the  mortgagor's  consent,  or  acquiesced  in  by  him  after 
notice.* 

If  the  transaction  be  not  in  &ct  a  loan,  but  a  bona  fide  sale, 
with  power  to  repurchase,  there  is  no  equity  to  interfere.'  A  clause 
of  redemption,  however,  is  prima  facie  evidence  of  a  loan.  And 
even  if  on  the  face  of  the  conveyance  the  transaction  is  termed  a 
purdiase,  yet  its  true  character  may  be  proved  by  parol  evidence, 
or  by  the  subsequent  conduct  of  the  parties  themselves,  6.  ^.,  if  the 
alleged  vendee,  instead  of  entering  into  receipt  of  rents,  demands 
and  receives  interest  for  his  purchase-money.' 

"  Diyden  v.  Frost,  8  M.  &  C.  670;  Morley  v.  Bridges,  2  Coll.  621. 

'  Sandon  v.  Hooper,  6  Beav.  246;  14  L.  J.  120.     Seepostf  note  to  page 

lis. 

*  DaTis  V.  Thomas,  1  R.  &  M.  606  ;  Williams  v.  Owens,  10  Sim.  386 ;  re- 
Teraed,  12  L.  J.  207;  Bulwer  v.  Astley,  1  Ph.  422;  Belcher  v,  Varden,  2 
Coll.  162;  Ford  v,  Irwin,  18  Cal.  117. 

*  Maxwell  V.  Mountacute,  Prec.  Chanc.  526. 

A  deed  absolute  on  its  face  may  be  shown  by  parol  evidence  to  be  a  mortgage, 
and  when  it  appears  that  an  absolute  deed  was  intended  as  security  for  a  debt, 
the  debt  being  paid,  the  debtor  will  be  entitled  to  a  reconveyance  of  the  estate. 
Any  agreement  to  lend  money  on  the  security  of  real  estate,  no  matter  in  what 
form  it  may  be  made,  is  treated  in  equity  as  a  mortgage :  Campbell  o.  Wood- 
stock Iron  Co.,  88  Ala.  .S51 ;  Stryker  v,  Hershy,  88  Ark.  264 ;  Bettis  v.  Town- 
send,  61  Cal.  838 ;  Husheon  v.  Husheon,  71  Id.  407 ;  Booth  v,  Hoskins,  75 
Id.  271;  Shear  v.  Robinson,  18  Fla.  879;  Workman  r.  Greening,  115  111. 
477;  Helm  v.  Boyd,  124  Id.  870;  Heiron  v,  Herron,  91  Ind.  278 ;  Landers 
9.  Becky  92  Id.  49;  Beatty  v.  Brummett,  94  Id.  76;  Turpie  v.  Lowe,  114 
Id.  37;  Chandler  v.  Chandler,  76  Iowa  574;  Stinchfield  v.  Milliken,  71  Me. 
567 ;  Beed  v.  Keed,  75  Id.  264 ;  Cullen  v.  Cary,  146  Mass.  50 ;  Ferris  v. 
Wilcox,  51  Mich.  105;  Weed  v.  Mirick,  62  Id.  414;  Fisk  v.  Stewart,  24 
97;  Madigan  v.  Mead,  81  Id.  94 ;  Marshall  r.  Thompson,  89  Id.  187 ; 
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r*i  1 91      ^^^^^  character  of  a  security  is  once  impressed  on  the  *con- 
veyance;  it  is  a  rule  never  departed  fix)m^  that  no  oontem- 

Hargadinev.  Henderson,  97  Mo.  875;  Feew.  Swingly,  6  Mont.  696;  Wilmer- 
ding  17.  Mitchell,  42  N.  J.  L.  476 ;  Vlict  v.  Young,  84  N.  J.  Eq.  15 ;  King  v. 
Warrington,  2  New  Mex.  818 ;  Pemberton  v.  Simmons,  100  N.  C.  816 ;  Egerton 
v.  Jones,  102  Id.  278 ;  Stephens  v.  Allen,  11  Or.  188  ;  Wilhelm  ».  Woodcock, 
Id.  518;  Kinports  v,  Boynton,  120  Pa.  St.  806;  Union  Co.  v.  Sprague,  14  R. 
I.  462 ;  Nesbitt  v,  Cavender,  27  S.  C.  1 ;'  Eobinson  v,  Lincoln  Savings  Bank, 
85  Tenn.  868 ;  Hoile  v.  Bailey,  58  Wis.  484  ;  Wayt  v.  Carwitben,  21  W.  Va. 
516;  Miller  v.  Ausenig,  2  Wash.  22;  Risher  v.  Smith,  181  U.  S.  Appendix, 
156 ;  Jackson  v.  Lawrence,  117  U.  S.  679.  The  same  doctrine  applies  to  a 
bill  of  sale  of  chattels :  Bank  v.  Rugee,  59  Wis.  221 ;  Omaha  Book  Co.  v, 
Sutherland,  10  Neb.  884 ;  Mc Annuity  v,  Seick,  59  Iowa  586.  In  Pennsyl- 
vania, since  the  act  of  June  8,  1881  (P.  L.  84),  a  deed  absolute  on  its  face 
cannot  be  shown  to  be  a  mortgage  except  by  a  written  defeasance  signed, 
sealed,  acknowledged,  and  recorded:  Sankey  v.  Howley,  118  Pa.  St.  80. 
Parol  evidence  is  still  admissible  if  the  deed  is  dated  prior  to  the  act :  Logue'a 
App.,  104  Pa.  St.  186.  A  court  of  law  will  not  treat  an  absolute  deed  as  a  mort* 
gage :  Farley  v.  Goocher,  11  Iowa  570 ;  Johnson's  Ex'rsr.  Clark,  5  Ark.  821 ; 
McDonald  v.  McLeod,  1  Ired.  Eq.  221 ;  Randall  v,  Phillips,  8  Mason  878 ; 
McLaurin  v,  Wright,  2  Ired.  Ch.  94 ;  Hudson  v.  Isbeil,  5  Stew.  &  Port.  67 ; 
Murphy  v.  Trigg,  1  Monr.  72 ;  Lewis  r.  Robards,  8  Id.  406 ;  Blair  v.  Bass,  4 
Blackf.  589  ;  Delahay  v,  McConnel,  4  Scam.  1 56 ;  Sellers  v.  Stalcup,  7  Ired. 
Eq.  18 ;  Hinson  v,  Partee,  11  Humph.  387;  Bank  of  Westminster  v,  Whyte, 
1  Md.  Ch.  586  ;  Connor  v.  Banks,  18  Ala.  42 ;  Crews  v.  Threadgill,  85  Id. 
884 ;  Murphy  v.  Calley,  1  Allen  107  ;  Steel  v.  Steel,  4  Id.  417 ;  Vanderhaise 
V.  Hughes,  2  Beas.  244 ;  Lockerson  v.  Stillwell,  Id.  857 ;  Artz  v.  Grove,  21 
Md.  456 ;  Rowan  v.  The  Sharpe  Rifle  Co.,  81  Conn.  1 ;  Lee  v.  Evans,  8  Cal. 
424;  Hovey  v.  Holcomb,  11  III.  660;  Carter  v.  Carter,  5  Tex.  98;  Russell's 
Appeal,  15  Pa.  St.  822 ;  Bragg  v.  Massie's  Ex'rs,  88  Ala.  89.  But  see  Thomas 
V.  McCormack,  9  Dana  108 ;  Streator  v.  Jones,  1  Mur.  449 ;  Thompson  p. 
Patton,  5  Litt.  74 ;  Bryant  v.  Crosby,  86  Me.  562 ;  Brown  v.  Carson,  1  Bus- 
bee  Eq.  288 ;'  Mann's  Ex'rs  v.  Falcon,  25  Tex.  271  ;  Cunningham  v,  Haw- 
kins, 27  Cal.  603. 

To  show  that  a  deed  absolute  on  its  face  is  but  a  mortgage  the  proof  must  be 
clear,  strong,  and  satisfactory,  especially  against  an  answer  denying  the  facts : 
English  V.  Lane,  1  Porter  328 ;  Conwell  v.  Evill,  4  Blackf.  67 ;  Scott  v. 
Britton,  2  Yerg.  215;  Fay  v.  Eastin,  2  Porter  414;  Lane  v.  Dickerson,  10 
Yerg.  878  ;  Elliott  v.  Maxwell,  7  Ired.  Eq.  246 ;  Arnold  v.  Mattison,  8  Rich. 
Eq.  158 ;  Cotton  v.  McKee,  68  Me.  486  ;  Suavely  v.  Pickle,  29  Gratt.  27 ; 
and  see  notes  to  Thornborough  v.  Baker,  2  Lead.  Cas.  Eq.  1080;  Perdue  t^. 
Bell,  88  Ala.  896 ;  Gilden  r.  Streeter,  45  Mich.  588 ;  Knight  o.  McCord,  63 
Iowa  429 ;  Wright  ».  MahafTey,  76  Id.  96  ;  Cadman  p.  Peter,  118  U.  S.  73  ; 
Lance's  Appeal,  112  Pa.  St.  456  ;  Pancake  v.  CaufiVnan,  114  Id.  118;  Quick 
V.  Turner,  26  Mo.  App.  29 ;  McCormick  v,  Hemdon,  67  Wis.  648 ;  Albany, 
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poraneous  stipulation  can  clog  the  right  of  redemption,  or  entitle 
the  creditor  to  more  than  repayment  of  his  principal,  interest,  and 

etc.,  Ditch  Co.  v.  Crawford,  11  Or.  248 ;  Bailey  r.  Bailey,  115  HI.  651 ;  Sat- 
terfield  v.  Malone,  85  Fed.  Rep.  445  and  note.  Where  the  deed  is  absolute 
on  its  face  a  bona  fide  purchaser  with  notice  from  the  mortgagee  will  be  pro- 
tected: Sweetzer  v.  Alterbury,  100  Pa.  St  18. 

On  the  same  principle  equity  leans  towards  considering  an  absolute  deed, 
with  an  agreement  for  reconveyance  on  certain  conditions,  as  a  mortgage,  and 
not  a  conditional  sale :  Sharkey  v.  Sharkey,  47  Mo.  543 ;  Robinson  v.  Wil- 
lou^rhby,  65  N.  C.  520;  Holton  v.  Meighen,  15  Minn.  69;  Fiedler  v.  Dorrin, 
59  Barb.  (N.  Y.)  651 ;  Snavely  v.  Pickle,  29  Gratt.  27  ;  Clark  p.  Finlon,  90 
111.  245 ;  Brush  v.  Peterson,  54  Iowa  248 ;  Radford  v.  Folsom,  58  Id.  473 ; 
Blizzard  p.  Craigmiles,  7  Lea  (Tenn.)  693 ;  Parker  v.  Hubble,  75  Ind.  580 ; 
Teal  p.  Walker,  111  U.  S.  242 ;  Turner  v.  Wilkinson,  72  Ala.  861 ;  Ropier  p. 
Gulf  City  Paper  Co.,  77  Id.  126  ;  Pearce  v.  Wilson,  111  Pa.  St.  14 ;  Mellon  p. 
Lemmon,  Id.  56 ;  Pioneer  Gold  Mining  Co.  p.  Boker,  28  Fed.  Rep.  258 ;  Jef- 
fery  p.  Hurst,  58  Mich.  246 ;  Franklin  p.  Ayer,  22  Fla.  654 ;  Titcomb  p.  McAl- 
lister, 77  Me.  858.  A  deed  and  bond  of  defeasance  executed  at  the  same  time 
are  a  mortgage :  Clement  p.  Bemett,  70  Me.  207 ;  Moors  p.  Albro,  129  Mass. 
9.  The  agreement  to  reconvey  must  be  contemporaneous ;  a  subsequent  agree- 
ment to  reconvey  will  not  make  it  a  mortgage :  Calhoun  p.  Lumpkin,  60  Tex. 
185;  Kraemer  p.  Adelsberger,  55  N.  Y.  Supr.  Ct.  245;  but  a  subsequent 
agreement  to  reconvey,  made  in  pursuance  of  a  contemporaneous  agreement, 
will  be  considered  as  contemporaneous:  Cosby  p.  Buchanan,  81  Ala.  574. 
Where  the  deed  was  regarded  at  its  delivery  as  absolute  the  court  refused  to 
hold  it  a  mortgage :  Matheney  p.  Sandford,  26  W.  Va.  886.  Great  inadequacy 
of  consideration  tends  strongly  to  establish  the  conclusion  that  the  transaction 
is  a  mortgage,  and  the  fact  that  the  agreement  for  reconveyance  contains  no 
promise  by  the  mortgagee  to  repay  the  money,  and  that  no  personal  security  is 
taken,  will  not  disprove  it :  Russell  p.  Southard,  12  How.  U.  S.  189 ;  McLough- 
lin  p.  Shepherd,  82  Me.  148  ;  Turnipseed  p.  Cunningham,  16  Ala.  501 ;  Poin- 
dexter  p.  McCannon,  1  Dev.  £q.  877 ;  Whitney  p.  French,  25  Vt.  668 ;  Cross  p. 
Hepner,  7  Ind.  859 ;  Kerr  p.  Gilmore,  6  Watts  405 ;  Brown  p.  Nickle,  6  Pa.  St. 
390 ;  Pearvon  p.  Seay,  88  Ala.  648  ;  Anthony  p.  Anthony,  28  Ark.  479  ;  Steph- 
enson p.  Haines,  16  Oh.  St.  478;  Snyder  p.  Griswold,  87  HI.  216;  Tibbs  p. 
Morris,  44  Barb.  (N.  Y.)  188 ;  Sears  p.  Dixon,  ZZ  Cal.  826 ;  Carpenter  p. 
Sneiling,  97  Mass.  452 ;  Tabor  p.  Hamlin,  Id.  489 ;  Bridges  p.  Linder,  60  Iowa 
190.  Bat  a  conditional  sale  will  unquestionably  be  supported  where  the  inten- 
tion of  the  parties  is  clear:  Conway  p.  Alexander,  7  Cranch  218;  cases  cited 
in  note  to  Thomborough  p  Baker,  ui  supra;  Forkner  p.  Stuart,  6  Gratt.  197 ; 
Vasser  p.  Yasser,  28  Miss.  878 ;  Gait  p.  Jackson,  9  Ga.  151 ;  4  Kent  144 ;  Pitts 
V.  Cable,  44  111.  108.  The  test  of  the  distinction  is  said  to  be  whether  the  rela- 
tion of  debtor  and  creditor  in  fact  subsisted  between  the  parties :  Snavely  p. 
Pickle,  29  Gratt.  29  ;  Musgat  p.  Pumpelly,  46  Wis.  660 ;  see  Kent  148,  note ; 
Toes  p.  EUor,  109  Ind.  260  -  Hoffman  p.  Ryan,  21  W.  Va.  415 ;  McNamara 

229 


Ill  ABAMS'S  IXXTTBINE  OP  EQUITY, 

costs.  This  rule  is  expressed  by  the  maxim  that  ''  Once  a  mort- 
gage always  a  mortgage :"  and  stipolations  repugnant  to  this 
maxim  have  been  frequently  set  aside.^    Such^  for  example^  are 

V.  Culver,  22  Kan.  661 ;  Meyer  0.  Dabuque  Co.,  49  Iowa  198 ;  Bndd  v.  Yan 
Orden,  3S  N.  J.  £q.  148  ;  Montgomery  v,  Spect,  55  Cal.  852 ;  Hart  r.  Epp- 
stein,  71  Tex.  752 ;  McMillan  v.  Jewett,  85  Ala.  838.  If  the  conveyance  be 
made  and  accepted  in  payment  of  the  debt,  and  not  merely  as  secarity,  an 
agreement  to  reconvey  creates  a  conditional  sale :  Bridges  v.  Linder,  60  Iowa 
190 ;  Ehert  v.  Chapman,  8  Baxter  (Tenn.)  27 ;  Goodell  v.  Dewey,  100  III.  808 ; 
Rae  V.  Dole,  107  Id.  275 ;  Harvey  v.  Edens,  69  Tex.  420 ;  Randall  v.  Sandars, 
87  N.  Y.  578 ;  Adams  v.  Adams,  51  Conn.  544 ;  Kerr  v.  Hill,  27  W.  Ya.  576 ; 
Elston  v.  Chamberlain,  41  Kan.  854 ;  New  Orleans  Banking  Assn.  v,  Adams, 
109  U.  S.  211 ;  Null  v.  Fries,  110  Pa.  St.  521 ;  Yincent  v.  Walker,  86  Ala. 
88 ;  if  the  conveyance  be  taken  as  security  it  is  a  mortgage :  Darst  v.  Murphy, 
119  HI.  348  ;  Wallace  v.  Johnstone,  129  U.  S.  58. 

No  instrument  can  be  construed  a  mortgage  in  which  there  does  not  exist 
both  the  right  to  foreclose  and  the  right  to  redeem  :  Chaires  v.  Brady,  10  Fla. 
188.  A  conveyance  to  one  in  trust  to  pay  debts  is  a  deed  of  trust,  and  not  a 
mortgage:  Flagg  v.  Walker,  118  U.  S.  659.  If  the  conveyance  be  made 
directly  to  the  creditor,  and  the  trust  is  to  be  executed  by  him,  it  is  a  mortgage ; 
if  to  a  third  party  who  acts  as  the  agent  of  both  the  debtor  and  the  creditor,  it  is 
not  a  mortgage,  but  a  trast :  Marvin  v.  Titsworth,  10  Wis.  820.  As  to  trust 
deeds  in  the  nature  of  mortgnges,  see  infra  p.  126 ;  also  Slowey  r.  McMurray, 
27  Mo.  119;  Hickox  v.  Lowe,  10  Cal.  197;  Frick's  App.,  87  Pa.  St  827; 
Mitchell  t;.  Wade,  39  Ark.  877 ;  Fox  v.  Eraser,  92  Ind.  265 ;  Martin  v.  Alter, 
42  Oh.  St.  94  ;    Iron  Cliffs  Co.  v.  Bucher,  50  Mich.  486. 

*  This  is  the  universal  rule  in  equity,  and  no  agreement  in  a  mortgage 
to  change  it  into  an  absolute  conveyance,  upon  any  condition  or  event  what- 
ever, will  be  allowed  to  prevail :  Clark  v.  Henry,  2  Cow.  824 ;  Wheeland  v. 
Swartz,  1  Teates,  579;  Johnson  v.  Gray,  16  S.  &  R.  861;  Bloodgood  v. 
Zeily,  2  Cal.  Ca.  124 ;  Stoever  v,  Stoever,  9  S.  &  R.  434 ;  Wharf  r.  Howell, 
5  Binn.  499 ;  Cooper  v.  Whitney,  8  Hill  95 ;  Palmer  v.  Guernsey,  7  Wend. 
248;  Nugent  v.  Riley,  1  Mete.  117;  Dey  v.  Denham,  2  Johns.  Ch.  182;  15 
Id.  555 ;  Heister  v.  Madeira,  8  W.  &  S.  884 ;  Peugh  v,  Davis,  96  U.  S.  882 ; 
Tennery  v.  Nicholson,  87  III.  464.  See  also  Rogan  v.  Walker,  1  Wis.  527 ; 
Knowlton  r.  Walker,  18  Id.  264;  Woods  t?.  Wallace,  22  Pa.  St.  171 ;  Locke 
V,  Palmer,  26  Ala.  812.  Although  in  the  writing  creating  an  equitable  mort- 
gage the  time  of  redemption  is  limited,  yet  such  limitation  has  no  efiect  on  the 
right  to  redeem ;  once  a  mortgage  always  a  mortgage :  Stover  v.  Bounds,  1 
Oh.  St.  107 ;  Odenbaugh  v.  Bradford,  67  Pa.  St.  96  ;  Peugh  v.  Davis,  96  U. 
S.  882.  See  also  notes  to  Thomborough  v.  Baker,  2  Jjetid.  Cas.  £q.  1088 ; 
Clark  V,  Condit,  8  Green  (N.  J.)  858  ;  Fields  v.  Helms,  82  Ala.  449 ;  Beaps 
V.  Ford,  108  III.  16 ;  a  stipulation  in  a  mortgage  fixing  in  advance  a  gross 
aUowance  for  attorney's  fees  in  case  of  foreclosure  is  void :  Yosbnigh  p.  Lay, 
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agreements  for  restrictiDg  the  right  of  redemption  to  a  limited 
time,^  for  restricting  it  to  a  particular  line  of  heirs^*  for  entitling 

45  Mich.  465;  Balfour  v.  Davis,   14  Or.  47;  bat  an  agreement  to  paj  a 
reasonable  attorney's  fee  is  good :  Bynum  v.  Frederick,  81  Ala.  489. 

The  purchase  of  tbe  equity  of  redemption  by  a  mortgagee  is  viewed  with 
great  disfavor  in  equity,  and  will  be  avoided  for  constructive  fraud  or  uncon- 
scientious advantage:  Russell  v.  Southard,  12  How.  139;  Piatt  v,  McClure, 
8  Wood.  &  M.  151  ;  Marshall  v.  Thompson,  89  Minn.  187 ;  Linnell  v.  Lyford, 
72  Me.  280 ;  note  to  Thomborough  v.  Baker,  ut  sup.  But  if  perfectly  fair  it 
will  be  sustained :  Sheckell  v,  Hopkins,  2  Md.  Ch.  99  ;  McKinstry  t;.  Conly, 
13  Ala.  678 ;  Torill  v.  Skinner,  1  Pick.  218 ;  Green  v.  Butler,  26  Cal.  595 ; 
Decker  v.  Hall,  1  £dm.  (N.  Y.)  Sel.  Cas.  279 ;  Dennis  v,  Tomlinson,  49 
Ark.  568.  The  burden  is  on  the  mortgagee  to  show  that  it  was  fair :  McLeod 
r.  Ballard,  86  N.  C.  210.  If  the  mortgagee  sells  under  a  power  in  the  mort- 
gi^  and  buys  himself,  the  mortgagor  has  an  option  to  affirm  or  disaffirm  the 
sale :  Garland  v.  Watson,  74  Ala.  828.  A  mortgagee  cannot  cut  off  the  equity 
of  redemption,  or  defeat  a  prior  mortgage  by  buying  a  tax  title :  Woodbury 
V.  Swan,  59  N.  H.  22 ;  Hall  v.  Westcott,  15  R.  I.  878 ;  Burchard  v.  Roberts, 
70  Wis.  Ill;  Maxfield  v.  Willey,  46  Mich.  252;  Roger  v.  Lomax,  22  Bl. 
App.  628 ;  Frank  v,  Arnold,  78  Iowa  870 ;  cf.  Beckwith  v.  Sebom,  81  W. 
Va.  1 ;  Martin  v.  Swofford,  59  Miss.  828. 

A  purchase  of  the  equity  of  redemption  by  a  mortgagee  will  generally  create 
a  meiger  of  the  mortgage:  Jenning's  Lessee  v.  Wood,  20  Ohio  261 ;  Bailey 
r.  Richardson,  9  Hare  784 ;  though  not  necessarily ;  Polk  v.  Reynolds,  81  Md. 
106 ;  Moore  v.  Harrisbui^  Bank,  8  Watts,  188 ;  Hatz's  App.,  40  Pa.  St. 
209.  But  this  may  be  prevented  by  taking  the  conveyance  of  the  equity 
of  redemption  in  the  name  of  a  trustee,  with  a  declaration  of  the  intention 
to  that  effect :  Bailey  o.  Richardson,  9  Hare  784.  And  equity  will  in  general 
relieve  igainst  such  merger,  if  necessary :  Slocum  v,  Catlin,  22  Verm.  137. 
When  it  is  the  mortgagee's  intention  that  there  shall  be  no  merger,  it  will 
not  meige ;  and  in  the  absence  of  evidence  the  mortgagee's  intention  will  be 
presumed  to  accord  with  his  interest :  Patterson  v.  Mills,  69  Iowa  755 ;  Silli- 
man  v,  Gammoge,  55  Tex.  865  ;  Duffy  r.  Guiness,  18  R.  I.  595 ;  Smith  v, 
Roberts,  91  N.  T.  470 ;  McClain  v.  Sullivan,  85  Ind.  174 ;  Rumpp  v,  Gerkins, 
59  Cal.  496  ;  Lydecker  v.  Bozert,  88  N.  J.  Eq.  186  ;  Boardman  v.  Larrabee, 
51  Conn.  89 ;  Carpenter  v.  Gleason,  58  Vt.  244 ;  Cohn  v.  Hoffman,  45  Ark. 
876;  Watson  v.  Dundee  Mortgage,  etc.,  Co.,  12  Ore.  474 ;  Gresham  v.  Ware, 
79  Ala.  192;  Agnew  v.  Charleston,  Col.,  etc.,  Ry.,  24  S.  C.  18 ;  Lowman  t;. 
Lowman,  118  lU.  582;  McClain  v.  Weise,  22  111.  App.  272.  A  decree  of 
foreclosure  does  not  merge  the  lien  of  the  mortgage ;  that  continues  until  the 
debt  is  paid  or  discharged :  Hendershott  v.  Ping,  24  Iowa  184. 
'  Newcomb  v.  Bonham,  1  Vern.  7. 

''Howard  v.  Harris,  2  Ch.  Ca.  147 ;  see  Johnston  v.  Gray,  16  S.  &  R.  861 ; 
SUmey  v.  McMnrray,  27  Miss.  118. 
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the  mortgagee  after  defitult  to  purchase  at  a  specific  sum/  for  con- 
verting arrears  of  interest  into  principal,  so  as  in  effect  to  give 
compound  interest,'  for  allowing  the  mortgagee  a  percentage  as 
receiver,  beyond  interest  on  the  money  advanced,*  or  for  allowing 
him,  when  in  possession  under  a  West  Indian  mortgage,  a  Hke 
percentage  as  consignee  of  the  produce.  There  is  a  different,  and 
apparently  exceptional,  rule  in  fiivor  of  a  West  Indian  mortgagee 
out  of  possession.  And  he  is  allowed  to  insist  on  being  consignee 
of  the  produce,  with  the  usual  percentage  on  the  consignments 
made.* 

The  relief  thus  given  on  a  forfeited  mortgage  was  at  first  con- 
fined to  courts  of  equity,  and  the  forfeiture  at  law  continued  abso- 
lute. A  partial  jurisdiction  has  been  now  created  at  law,  but  it  is 
confined  to  cases  of  the  simplest  kind,  and  does  not  apply  even  to 
them  if  any  suit  of  foreclosure  or  redemption  has  been  commenced. 

The  enactment  on  this  subject  is,  that  where  an  action  is  brought 
by  a  mortgagee,  either  for  payment  of  the  money  or  for  possession 
of  the  estate,  and  no  suit  of  foreclosure  or  of  redemption  is  pend- 
ing, ii  the  mortgagor  shall  appear  and  become  defendant  in  the 
r*i iQi  action, and  shall  *pay  to  the  mortgagee,  or  on  his  refiisal, 
shall  bring  into  court  the  principal,  interest,  and  costs,  the 
court  of  law  may  discharge  him  from  the  mortgage,  and  may 
compel  the  mortgagee  to  reconvey.  By  the  same  statute  it  is 
enacted,  that  where  a  bill  of  foreclosure  is  filed,  the  court  of  equity 
may,  on  the  defendant's  application,  and  on  his  admitting  the 
plaintiff's  title,  make  such  order  or  decree  before  the  hearing  as  it 
might  have  made  if  the  suit  had  been  brought  to  a  hearing.  But 
the  act  does  not  apply  to  cases  where  the  right  of  redemption  or 
the  sums  chargeable  are  in  controversy.' 

The  mortgagor's  right  to  redeem  is  technically  caUed  his  ^'Equity 

»  Willett  17.  Winncll,  1  Vera.  48«. 

«  Blackburo  v.  Warwick,  2  Y.  &  C.  92. 

'  Davis  V.  Dendy,  8  Madd.  170;  Langstaife  v.  Fenwick,  10  Ves.  405.  An 
agreement  to  pay  one  per  cent,  ''commissions"  was  sustained  in  Gen'l 
Credit  &  Discount  Co.  r.  Glegg,  22  Ch.  D.  549. 

*  Bunbury  t;.  Winter,  1  Jac.  &  W.  255;  Leith  v,  Irvine,  1  M.  &  K.  277 ; 
Falkner  v,  Daniel,  S  Hare  218. 

»  7  Geo.  2,  c.  20 ;  Bastard  v.  Clarke,  7  Ves.  489 ;  Praed  v.  Hull,  1  S. 
&  S.  881 ;  Piggin  v.  Cheatham,  2  Hare  80 ;  Reeves  v,  Glastonbury  Canal 
Company,  14  Sim.  851. 
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of  Redemption/'  and  is  treated  as  a  continuanoe  of  his  old  estate^ 
subject  to  tbe  mortgagee's  pledge  for  repayment.' 

'  Contracts  made  witli  the  mortgagor  to  lessen  or  embarrass  the  right  of  re- 
demption,  are  r^arded  with  jealousy :  Hohridge  v.  Gillespie,  2  John.  Ch.  84. 
And  a  mortgagee  before  foreclosure  can  do  no  act  to  bind  the  mortgagor  when 
be  ofiers  to  redeem :  Wilson  v.  Troup,  7  Johns.  Ch.  25.  But  a  contract  not 
to  prefer  a  bill  to  redeem  within  a  limited  time  is  good.  Such  a  contract, 
howcTer,  with  a  further  stipulation  that  at  the  expiration  of  the  time  stipulated 
there  shall  be  a  foreclosure,  unless  the  debts  are  paid,  is  void,  or  at  least 
Toidable:  Daniels  v.  Mowiy,  1  B.  I.  Idl.  See,  however,  Stoyer  v.  Bounds, 
1  Oh.  St.  197.  A  court  of  equity  will  restrain  a  mortgagee  from  proceeding 
at  law  to  sell  the  equity  of  redemption,  or  put  him  to  his  election  either  to 
proceed  directly  on  his  mortgage  or  to  seek  other  property  (where  the  rights 
of  creditorB  do  not  interfere),  or  the  person  of  the  debtor  for  the  satisfaction 
of  the  debt :  Tice  v.  Annin,  2  Johns.  Ch.  125.  As  a  general  rule,  no  person 
can  come  into  a  court  of  equity  for  a  redemption,  unless  he  is  entitled  to  the 
estate  of  the  mortgagor,  or  claims  a  subsisting  interest  under  it :  Grant  v. 
Buane,  9  John.  591 ;  Welch  v.  Beers,  8  Allen  (Mass.)  151 ;  Gage  v.  Brew- 
ster, 81  N.  Y.  218«  In  Pennsylvania  the  mortgagor  may  enforce  his  right  to 
redeem  by  an  action  of  ejectment :  Wells  v.  Van  Dyke,  109  Pa.  St.  830 ; 
Mellon  V.  Lemmon,  111  Id.  56.  In  Washington  Territory  there  is  no  equity 
of  redemption  in  the  mortgagor  afler  sale ;  his  equities  must  be  fixed  by  the 
court  in  the  decree  for  foreclosure :  Parker  v.  Dacres,  2  Wash.  489. 

As  to  tbe  right  of  redemption  by  the  mortgagor,  his  executors,  administra- 
tOTB,  heirs  and  assigns :  see  Smith  v.  Manning's  Ex'rs,  9  Mass.  422 ;  Wilkins 
V.  Sears,  4  Monr.  847;  Douglas  r.  Sherman,  2  Paige  858;  Skinner  v.  Mil- 
ler, 5  Litt.  85;  Bell  v.  Mayor  of  New  York,  10  Paige  49;  Beach  v.  Cooke, 
28  N.  Y.  508 ;  Mcrriam  v.  Barton,  14  Yt.  501 ;  Sheldon  v.  Bird,  2  Root 
509;  Craik  v.  Clark,  2  Hay.  22;  Farrell  p.  Parlier,  50  111.  274;  by  judg- 
ment creditors :  see  Hitt  v.  Holliday,  2  Litt.  882 ;  Dabney  v.  Green,  4  Hen. 
&  Munf.  101 ;  Bigelow  v.  Wilson,  1  Pick.  485;  Schuck  v.  Guloch,  101  111. 
838;  Fitch  v.  Wetherbee,  110  Id.  475;  Bartleson  v.  Thompson,  80  Minn. 
161 ;  Conn.  Mut.  Life  Ins.  Co.  v.  Crawford,  21  Fed.  Hep.  281 ;  c/.  Worth- 
ington  9.  Wilmot,  59  Miss.  608 ;  and  by  subsequent  encumbrancers,  see  Burnet 
V.  Denniston,  5  John.  Ch.  85 ;  Cooper  v.  Martin,  1  Dana  25 ;  Brown  r.  Wor- 
cester Bank,  8  Mete.  47  ;  Watt  v.  Watt,  2  Barb.  Ch.  871 ;  McHenry  v. 
Cooper,  27  Iowa  187;  Johnson  v,  Harmon,  19  Id.  56;  see  also  Pearce  v. 
Morris,  L.  R.  8  £q.  21 7 ;  and  the  right  of  a  subsequent  mortgagee  to  pay  off 
a  debt  secured  by  a  prior  mortgage,  is  not  affected  by  an  agreement  by  the 
parties  to  such  mortgage  for  a  higher  rate  of  interest  than  that  specified  in  the 
mortgage :  Gardner  v,  Emerson,  40  111.  296 ;  see  Pettis  v.  Darling,  57  Vt. 
€47;  Willett  v,  Johnson,  84  Ky.  411.  The  wife  of  a  mortgagor,  who  joins 
in  the  mortgage,  has  a  right  to  redeem:  Williams  v.  Stewart,  25  Minn.  516. 
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It  therefore  remains  sabject  to  the  ordinary  incidents  of  the 
tate ;  it  passes  in  the  same  course  of  devolution ;  it  may  be  devised, 
settled,  or  conveyed  in  the  same  way ;  or  may  be  transferred  to  a 
new  claimant  by  mere  length  of  enjoyment.^  And  the  parties 
making  title  by  these  or  any  other  means  to  tihe  mortgagor's  estate, 
have  the  same  right  with  himself  to  sue  tor  redemption.  If  there 
be  several  persons  all  claiming  under  the  mortgagor,  they  will  be 
entitled  to  redeem  successively  according  to  their  priorities.  Where 
the  mortgagor's  estate  has  altogether  determined,  and  the  only 
claim  is  in  the  lord  by  escheat,  a  different  question  arises ;  for  es- 
cheat is  a  mere  incident  of  the  law  of  tenure,  and  that  law,  as  we 
have  already  seen,  does  not  apply  to  equitable  estates.*  In  accord- 
ance with  this  principle,  the  rule  appears  to  be,  that  if  the  mortgage 
be  in  fee,  so  that  the  whole  estate  is  transferred  to  the  mortgagee, 
r«ii4n  ^^'^  nothing  remains  in  the  mortgagor  ^which  can  escheat 
at  law,  the  lord  is  not  entitled ;  but  if  the  mortgage  be  for 
a  term  only,  so  that  a  reversion  is  left  which  may  escheat  at  law, 
the  incidental  equity  will  pass  with  it.' 

Another  result  of  the  principle  which  treats  the  equity  of  re- 
demption as  a  continuance  of  the  old  estate,  is  that  so  long  as  the 
mortgagor  is  left  in  possession,  he  is  considered  to  hold  in  respect 
of  his  ownership.^    The  ordinary  practice  now  is,  that  he  should 

One  who  through  his  own  carelessness  fails  to  know  when  he  must  redeem  is 
not  entitled  to  relief  in  equity  :  Francis  v.  Parks,  55  Vt.  SO. 

He  who  redeems  must  pay  the  whole  debt :  Adams  v.  Brown,  7  Cush.  220 ; 
Knowles  v.  Rablin,  20  Iowa  101 ;  though  the  debt  secured,  or  part  of  it,  has 
become  separated  from  the  mortgage  by  becoming  the  property  of  a  different 
person:  Johnson  v.  Candage,  31  Me.  28;  Eiceman  v.  Finch,  79  Ind.  611 ;  or 
has  become  barred  by  the  statute :  Balch  v.  Onion,  4  Cush.  559. 

By  the  act  44  &  45  Vict.  c.  41,  s.  15,  where  a  mortgagor  is  entitled  to  re- 
deem, he  may  require  the  mortgagee,  instead  of  reconvepng,  to  assign  the 
mortgage  debt  and  conyey  the  mortgaged  property  to  any  third  person,  as  the 
mortgagor  directs.  The  section  does  not  apply  to  a  mortgagee  being  or  having 
been  in  possession. 

>  Cholmondeley  v.  Clinton,  4  Bligh,  O.  S.  1 ;  8  &  4  Wm.  4,  c.  27,  8.  24. 

■  Supra, 

'  Burgess  v.  Wheate,  1  Eden  177 ;  Downe  v.  Morris,  8  Hare  894. 

^  As  between  the  mortgagor  and  third  persons,  the  mortgagor  is  to  be  con- 
sidered as  possessed  of  the  freehold :  Wilkins  v,  French,  20  Me.  Ill ;  Ellison 
V.  Daniels,  11  N.  H.  274 ;  Wellington  v.  Gale,  7  Pick.  159;  Groton  v,  Roz- 
borough,  6  Mass.  50 ;  Hitchcock  v,  Harrington,  6  John.  265 ;  White  o.  Whit- 
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be  80  left  in  possession^  and  that  the  mortgagee  should  receive 
T^ialar  payments  of  interest,  and  shoidd  be  entitled  to  call  for  his 
principal  at  six  months'  notice.  If  there  be  an  express  agreement 
that  the  mortgagor  shall  have  possession  for  a  specified  period,  he  is 
a  termor  for  that  period  at  law ;  if  there  be  no  express  agreement, 
or  if  he  continue  to  hold  after  the  detennination  of  the  specified 
period,  he  is  at  law  merely  an  occupant  by  permission,  and  may  be 
ejected  at  any  moment  by  the  mortgagee.  So  long,  however,  as 
the  mortgagee  does  not  exert  his  power,  the  mortgagor  is  considered 
in  eqaity  to  hold  as  owner,  and  is  entitled  to  the  rents  in  that  char* 
acter.  He  cannot,  therefore,  be  made  accountable  for  bygone 
rents.^    But  if  the  security  be  insufficient  he  may  be  restrained,  at 

ncy,  3  Met.  81 ;  Korwich  r.  Hubbard,  22  Conn.  587  ;  Whitney  v.  French,  25 
Yt.  668;  Johnson  v.  Brown,  11  Foster  405;  Carpenter  v,  Bowen,  42  Miss. 
28 ;  Woods  v,  Hilderbrand,  46  Mo.  284.  A  conveyance  of  the  land  by  the 
mortgagee^  before  entr}',  without  a  transfer  of  the  debt,  passes  no  interest  or 
title  in  the  land  :  Smith  v.  Smith,  15  N.  H.  55.  A  parol  assignment  of  a 
mortgage,  though  endorsed  on  a  mortgage  deed,  and  delivered  and.  recorded 
witb  it,  will  not  support  a  writ  of  entry  by  the  assignee  to  foreclose  the  mort- 
gage: Adams  t;.  Parker,  12  Gray  (Mass.)  58.  A  judgment  against  the  mort- 
gagee does  not  create  a  lien  on  the  mortgaged  premises :  Scott  v,  Mewhirter, 
49  Iowa  487.  The  interest  of  the  mortgagee  before  foreclosure  and  entry  can- 
not be  taken  in  execution  and  sold :  Nicholson  v.  Walker,  4  111.  App.  404. 
In  most  of  the  United  States,  an  equity  of  redemption  is  sul)ject  to  dower,  and 
liable  to  sale  on  execution :  see  4  Kent  Com.  161  ;  though  see  Otley  v.  Havi- 
land,  86  Miss.  19;  Decker  v.  Hall,  1  Edm.  (N.  Y.)  Sel.  Cas.  279.  See  also 
Hitchcock  V.  Merrick,  18  Wis.  357  ;  Williams  v,  Townshend,  81  N.  T.  411. 

Thongh  a  mortgagor  in  possession  is  thus  treated  in  most  respects  as  owner, 
yet  he  may  be  restrained  by  injunction  from  such  acts  of  waste  as  will  impair 
the  value  of  the  security :  Cooper  t7.  Davis,  15  Conn.  556 ;  Brady  v,  Waldron, 
2  Johns.  Ch.  148 ;  Harper  v.  Aplin,  54  L.  T.  Rep.  388 ;  Starks  v,  Redfield,  52 
Wis.  349.  The  waste  must  be  serious,  and  the  danger  of  impairing  the  security 
imminent ;  mere  disuse  of  manufacturing  plant  is  not  such  waste :  Union  Mut. 
Life  Ins.  Co.  v.  Union  Mills  Plaster  Co.,  87  Fed.  Rep.  286.  Whether  or  not 
the  cutting  of  timber  is  wrongful  depends  on  the  circumstances  of  the  case : 
Searle  9.  Sawyers,  127  Mass.  491 ;  Angier  v.  Agnew,  98  Pa.  St.  587.  A 
reasonable  quantity  of  wood  for  fuel  may  be  removed  :  Judkins  v.  Woodman, 
81  Me.  851 ;  8.  C.  3  Law.  Rep.  An.  607,  and  note,  in  which  the  decisions  on 
the  right  of  the  mortgagor  to  cut  timber  are  collected.  If  a  mortgagor  remains 
in  poasession  after  his  right  to  redemption  has  expired,  he  is  a  tenant  at  sufTer- 
joice,  and  has  no  right  to  cut  and  sell  hay :  Perley  v.  Chase,  79  Me.  519. 

'  Cx  parte  Wilson,  2  Yes.  &  B.  252.     A  mortgagor  may  authorize  a  second 
mortgagee  to  collect  the  rents,  and  apply  them  as  payments  on  his  mortgage, 
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the  instance  of  the  mortgagee^  from  cutting  timber  on  the  mort- 
gaged premises.^    If  the  possession  of  the  mortgagor  continue  for 

and  the  court  will  not  restrain  him,  on  application  of  the  first  mortgagee,  even 
after  the  filing  of  a  bill  for  foreclosure :  Best  t;.  Schermier,  2  Halst.  Ch.  154. 

A  mortgagee  is  not  entitled  to  the  rents  until  he  takes  possession :  Teal  v. 
Walker,  111  U.  S.  242  ;  Freedman's  Savings  and  Trust  Co.  v.  Shepherd,  127 
Id.  494;  Re  Am.  Life  Association,  96  Mo.  6S2;  or  requires  the  tenant 
to  attorn  to  him  :  Long  v.  Wade,  70  Me.  S58 ;  he  is  not  entitled  to  the  rents 
upon  filing  a  bill  for  foreclosure:  Reeder  v,  Dungan,  15  S.  C.  175 ;  Scott  v. 
Ware,  65  Ala.  174;  Keyser  v.  Hitz,  4  Mackey  (D.  C.)  179;  Centr.  Tr.  Co. 
V,  Wabash,  St.  L.,  etc.,  Ry.  Co.,  80  Fed.  Rep.  SS2.  In  Argall  v,  Pitts,  78 
N.  Y.  289,  it  was  held  that  the  mortgagee  was  only  entitled  to  rents  and 
profits  accruing  during  foreclosure  suit ;  in  Silverman  v.  Nor.  West.  Mut.  Life 
Ins.  Co.,  5  lU.  App.  124,  that  he  was  not  entitled  to  rents  until  decree.  If 
the  mortgagor  agree  to  pay  rent  to  the  mortgagee,  the  latter  may  maintain  an 
action  as  landlord :  Murray  v,  Riley,  140  Mass.  490. 

In  Maine,  where  mortgaged  lands  are  taxed  in  the  name  of  the  mortgagee, 
no  title  passes  on  a  sale  therefor  :  Coombs  v,  Warren,  84  Me.  89. 

A  mortgagee,  not  having  been  in  possession,  recovering  in  ejectment  against 
an  occupant,  cannot  recover  for  mesne  profits  prior  to  his  entry  under  the  judg- 
ment in  ejectment :  Litchfield  v.  Ready,  5  Exch.  989.  Nor,  prior  to  a  judg- 
ment in  ejectment,  or  entry,  can  he  maintain  trespass :  Turner  v.  Cameron's, 
etc.,  Co  ,  5  Exch.  982 ;  Pueblo,  etc.,  Ry.  Co.  v,  Beshoar,  8  Col.  82.  It  has, 
however,  been  held  that  a  mortgagee  out  of  possession  may  maintain  an  action 
for  all  trespasses  and  wrongs  which  impair  or  destroy  his  security :  Jersey  City 
V.  Kieman,  50  N.  J.  L.  246 ;  Lavenson  v.  Standard  Soap  Co.,  80  Cal.  245 ; 
James  v.  Worcester,  141  Mass.  861.  In  Atkinson  v,  Hewitt,  68  Wis.  896,  it 
was  held  that  a  stranger,  who,  knowing  that  land  was  mortgaged  and  that  the 
mortgagor  was  insolvent,  entered  and  cut  timber,  was  liable  to  the  mortgagee 
for  the  value  of  the  timber,  to  be  applied  on  the  mortgage.  The  mortgagee 
may  bring  an  action  for  damages:  Van  Pelt  v,  McGraw,  4  Comst.  110; 
Springfield  Bank  v.  Congregational  Society,  127  Mass.  516  ;  WUbur  v.  MouL- 
ton,  Id.  509.  See  Langdon  v.  Paul,  22  Vt.  205;  though  see  4  Kent  Com. 
161.  The  measure  of  damages  is  the  diminution  of  the  value  of  the  security, 
not  the  depreciation  in  market  value :  Shalk  v.  Eingsley,  42  N.  J.  L.  82. 

The  owner  of  the  equity  of  redemption  is  liable  for  the  taxes  before  posses- 
sion by  the  mortgagee.  Hence,  if  he  buys  at  a  sale  of  the  land  for  taxes,  it 
will  be  considered  merely  a  form  of  payment,  and  he  wiU  acquire  no  greater 
title  than  he  had  before :  Kezer  v.  Clifford,  59  N.  H.  208  ;  Cooper  v.  Jackson, 
99  Ind.  566  ;  Travellers'  Ins.  Co.  v.  Patten,  98  Id.  209 ;  McAlpine  v,  Zitzer, 
119  m.  278 ;  Ryan  v.  Martin,  108  N.  C.  282 ;  Newton  v.  Marshall,  62  Wis. 
8.  Neither  the  mortgagor  nor  the  mortgagee  can  cut  ofi*  the  rights  of  the  other 
by  buying  at  a  tax  sale :  Maxfield  v.  Willey,  46  Mich.  252.  See  also  ofile, 
112,  note. 

1  King  V.  Smith,  2  Haie  289. 
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twenty  years,  the  mor^agee  may  under  the  circumstances  be  alto- 
gether barred  of  his  right.  The  effect  of  such  possession,  under 
the  old  law,  without  demand  of  possession  by  the  mortgagee,  or 
receipt  or  demand  of  principal  or  intei'est,  was  to  raise  a  presump- 
tion that  the  debt  was  satisfied.  And  by  the  present  law  it  is 
expressly  declared,  that  a  mortgagee  out  of  possession  shall  not 
proceed,  either  at  law  or  in  equity,  to  recover  the  land,  except 
within  twenty  years  after  he  last  had  possession,  *or  after  r«ii  r-i 
the  last  payment  of  any  principal  or  interest.*    The  same 

>  ChristopherB  v.  Sparke,  2  J.  &  W.  228  ;  8  &  4  Wm.  4,  c.  27,  ss.  2,  8 ; 
7  Wm.  4  &  1  Vict.  c.  28 ;  8  &  4  Wm.  4,  c.  42,  s.  8. 

The  general  rule  is,  that  there  may  be  redemption  within  twenty  years ; 
but  npon  equitable  circumstances  it  may  be  allowed  after  a  much  longer 
time:  Ross  v.  Norwell,  1  Wash.  (Ya.)  19.  To  bar  the  equity  of  redemp- 
tion the  possession  must  be  actual,  quiet,  and  uninterrupted  for  twenty  years, 
or  a  period  of  time  sufficient  to  toll  the  right  of  entry  at  law :  Moore  v.  Cable, 
1  Johns.  Ch.  885 ;  Demarest  v.  Wynkoop,  8  Id.  129 ;  Slee  v.  Manhattan  Co., 
1  Paige  48 ;  Fenwick  v.  Macy,  1  Dana  279 ;  Morgan  v.  Morgan,  10  6a.  297 ; 
Cromwell  p.  Bank  of  Pittsburgh,  2  Wallace,  Jr.,  569 ;  Blithe  v.  Dwinal,  85 
Maine  556.  But  so  long  as  the  mortgagee  recognizes  the  mortgage  in  any  way, 
the  presumption  will  not  begin  to  run :  Morgan  v,  Morgan,  ut  supra.  It  is  not 
so  much  the  possession,  as  the  nature  of  the  possession,  which  operates  in 
equity  as  a  bar  to  redemption.  Time  does  not  begin  to  run  against  the  right 
to  redeem  so  long  as  the  mortgagee  continues  to  hold  as  such:  Richmond 
r.  Aiken,  25  Vt.  824.  In  a  suit  by  the  mortgagor  to  redeem,  the  Statute  of 
Limitations  will  not  avail  the  mortgagee,  unless  he  has  been  in  actual  posses- 
sion of  the  land.  In  Missouri,  payment  of  taxes  on  wild  land  is  not  equiv&. 
lent  to  possession :  Bollinger  v.  Chouteau,  20  Mo.  89.  So  where  a  mortgage 
was  given  on  wild  land,  of  which  neither  party  was  in  possession,  there  being 
evidence  that  the  debts  were  unpaid,  the  lapse  of  thirty  years  was  held  no  bar 
to  a  foreclosure  :  Chouteau  v.  Burlando,  20  Mo.  482.  So  an  action  to  redeem 
brought  after  twenty  years,  was  allowed,  where  neither  party  had  been  in  pos- 
session :    Simmons  v.  Ballard,  102  N.  C.  105. 

In  some  of  the  states,  fifteen  years'  possession,  where  no  statute  disabilities 
or  special  circumstances  equivalent  thereto  exist,  will  bar  an  equity  of  redemp- 
tion: Skinner  v.  Smith,  1  Day  124;  Crittenden  v.  Brainard,  2  Root  485; 
Richmond  v.  Aiken,  25  Yt.  824 ;  see  Robinson  v.  Fife,  8  Oh.  St.  551 ;  in 
Minnesota  ten  years :   Rogers  v,  Benton,  89  Minn.  89. 

On  the  other  hand,  after  a  lapse  of  twenty  years,  the  mortgagor  being  in 
poasesrion  and  no  interest  paid,  there  is  a  presumption  of  satisfaction  of  the 
mortgage  debt:  Boyd  v,  Harris,  2  Md.  Ch.  210;  Ayres  v.  Waite,  10  Cush. 
72;  Cheever  V.  Perely,  11  AUen  584;  Suavely  t;.  Pickle,  29  Gratt.  27  ;  Ray 
9.  Fearce,  84  N.  C.  485;  Bird  ».  Keller,  77  Me.  270;  Barnard  r.  Onder- 
donk,  98  N.  Y.  158 ;  Wilson  v.  Albert,  89  Mo.  537.     The  presumption  may 
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principle  which  treats  the  mortgagor's  equity  as  the  actual  owner- 
ship^ necessarily  involves  the  conclusion,  that  the  mortgagee's 
legal  estate  is  e  oonverso  a  mere  pledge  for  repayment. 

In  some  sense,  therefore,  the  mortgagee  is  treated  as  a  trustee  for 
the  mortgagor,  or  rather  he  is  liable  to  be  made  a  trustee  by  pay- 
ment of  his  claim.  But  nothing  short  of  payment  can  affect  his 
right.  He  is  not  bound  to  reconvey  on  a  deposit  of  the  money  in 
court,  however  inconvenient  his  refusal  may  prove ;  nor  is  he  even 
bound  to  allow  an  inspection  of  the  title  deeds  until  the  money  is 
actually  in  his  hands.^  And  so  long  as  the  mortgage  remains  un- 
discharged, he  is  entitled  to  settle  and  deal  with  it  as  his  own,  and 
if  Jiis  so  doing  renders  the  redemption  more  expensive,  the  mort- 
gagor  must  nevertheless  defray  the  expense.* 

The  parties  to  whom  the  mortgagee  may  transfer  his  interest,  or 
who  may  otherwise  make  title  to  his  estate,  are  of  course  bound  by 
the  same  equity  as  himself;  but  if  his  estate  has  escheated,  and  re- 
demption is  asked  against  the  lord,  there  appears  to  be  some  ques- 
tion whether  the  equity  is  binding.     It  has  been  contended  that 

be  rebutted  by  proying  an  acknowledgment  by  the  mortgagor  tbat  the  mort- 
gage is  a  valid  security :  Murpby  v,  Coates,  83  N.  J.  Eq.  424 ;  Delano  v. 
Smith,  142  Mass.  490 ;  Cowie  v.  Fisber,  45  Mich.  629 ;  Lyon  o.  McDonald, 
51  Id.  485.  The  presumption  of  payment  does  not  arise  where  the  poasessioo 
has  been  in  the  mortgagee :  Crooker  9.  Jewell,  81  Me.  806.  See  Martin  v, 
Jackson,  27  Pa.  St.  504 ;  Richards  v,  Crawford,  50  Iowa  494;  and  see  the 
aubject  discussed  in  28  Cent.  L.  Jour.  88. 

>  Brown  v.  Lockhart,  10  Sim.  421;  Richards  v.  Platel,  Cr.  &  P.  79; 
Postlethwaite  v,  Ely  the,  2  Sw.  256;  Cowles  o.  Marble,  87  Mich.  158.  The 
renewal  of  a  note  secured  by  mortgage,  is  not  snch  a  payment  as  will  diachai^ 
the  mortgage  unless  so  intended:  Parkhurst  v.  Cummings,  56  Me.  185; 
AufTmordt  v.  Stevens,  46  Conn.  411;  Heively  v,  Matteson,  54  Iowa  505; 
Foster  v.  Paine,  68  Id.  85 ;  Love  v.  Baasenger,  9  Baxter  (Tenn.)  898 ;  Bond 
V.  Liverpool  &  London,  etc.,  Ins.  Co.,  106  111.  654 ;  Citisens'  Bank  v.  Dayton, 

116  Id.  257.  The  acceptance  of  a  note  in  dischaige  of  the  debt  will  dischaiyre 
the  mortgage :  Iowa  Co.  t;.  Foster,  49  Iowa  676 ;  Walters  v,  Walters,  78  Ind. 
425.  The  mortgage  lien  remains  so  long  as  the  debt  is  unpaid ;  it  is  not  de- 
feated or  impaired  by  partial  payments:  Chase  o.  Abbott,  20  Iowa  154; 
though  see  Smith  o.  Smith,  82  111.  198.  Money  paid  to  the  mortgagee  de- 
signed at  the  time  to  be  applied  aa  payment,  will  operate  to  extingoiah  the 
mortgage  to  that  amount :  Champney  o.  Coope,  82  N.  T.  548. 

*  Wetherell  v.  Collins,  8  Madd.  255 ;  Bartle  v.  Wilkina,  8  Sim.  988 ;  Barry 
V.  Wrey,  8  Russ.  465;  Re  Marrow,  Cr.  &  P.  142;  Re  Townaend,  2  Ph. 
848. 
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there  is  a  diflferenoe  in  this  respect  between  a  trust  and  an  equity 
of  redemption^  and  that  although  the  lord  is  not  bound  hy  a  trusty 
unless  he  is  party  or  privy  to  it,  yet  that  he  shall  be  bound  by  an 
equity  of  redemption,  whether  he  were  privy  or  not.*  This  dis- 
tinction, however,  it  would  probably  be  difficult  to  sustain. 
♦The  statutory  remedy  against  escheat  in  the  case  of  a 
trustee,  has  already  been  ooDsidered,  under  the  subject  of  ^  -^ 
trusts.  And  we  had,  at  the  same  time,  occasion  to  notice  the  analo- 
gous remedies  provided  by  another  statute,  in  the  event  of  lunacy 
or  infitnc^  of  a  trustee,  and  in  the  event  of  a  trustee  being  out  of 
the  jurisdiction,  of  doubts  as  to  survivorship  or  heirship,  and  of  a 
refusal  to  convey  whea  properly  required.*  The  provisions  with 
respect  to  lunacy  and  in&nqr  are  expressly  made  applicable  to 
mortgages  also.  The  applicability  of  the  other  provisions  has  been 
a  subject  of  some  discussion.  But  the  doubts  are  now  cleared  up 
by  a  later  statute,  which,  after  reciting  the  two  former  acts,  pro- 
vides for  the  case  of  a  moitgagee  who  has  died  without  having  been 
in  po68e«ion  and  to  whoee  executor  or  admmistnitor  the  mortgage- 
money  has  been  paid,  and  expressly  confines  the  operation  of  the 
£>rmer  acts  to  that  particular  case.*  The  enactments  of  the  statute 
referred  to  are  that,  '^  where  any  person  seised  of  land  by  way  of 
mortgage,  shall  have  departed  this  life,  without  having  been  in 
possession  of  such  land,  or  in  the  receipt  of  the  rents  and  profits 
thereof,  and  the  money  due  in  respect  of  such  mortgage  shall  have 
been  or  shall  be  paid  to  his  executor  or  administrator,  and  the  de- 
visee or  heir  or  other  real  representatives,  or  any  of  the  devisees 
or  heirs  or  real  representatives,  of  such  mortgagee  shall  be  out 
of  the  jurisdiction,  or  not  amenable  to  the  process  of  the  Court  of 
Chancery,  or  it  shall  be  uncertain,  where  there  are  several  devisees 
or  representatives  who  were  joint  tenants,  which  of  them  was  the 
survivor,  or  it  shall  be  uncertain  whether  any  such  devisee  or  heir 
or  representative  be  Uviug  or  dead,  or  if  known  to  be  dead,  it  shall 

^  Buigess  V.  Wheate,  1  Eden  177 ;  Attorney-General  v.  Duke  of  Leeds,  2 
M.  &  K.  848.  The  lien  of  a  mortgage  is  not  extinguished  hj  a  forfeiture  to 
the  state  for  taxes :  Annely  v^.  De  Saussure,  12  S.  C.  488.  In  most  of  the  United 
States  it  is  provided  hj  statute  that  on  the  escheat  of  land  it  shall  be  held  upon 
tiie  same  trusts  and  under  the  same  encumbrances  as  before :  4  Kent's  Com. 
425 ;  1  GreenleaTs  Cruise  41 7 ;  note  to  Hill  on  Trustees,  4th  Am.  ed.  78. 

*  8  &  4  Wm.  4,  c.  28 ;  11  Geo.  1  &  Wm.  4,  c.  60,  supra. 

»  1  &  2  Vict.  c.  69. 
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not  be  known  who  was  his  heir  or  where  sndi  mortgagee  or  any 
such  devisee  or  heir  or  representative  shall  have  died  without  an 
heir^  or  if  any  such  devisee  or  heir  or  representative  shall  neglect  or 
r*ll  71  ^^^^  ^  convey  such  land  for  the  space  of  twenty-eight  *day8 
next  after  a  proper  deed  for  making  such  conveyance  shall 
have  been  tendered  for  his  execution  by,  or  by  an  agent  duly 
authorized  by,  any  person  entitled  to  require  the  same,  then  and  in 
every  such  case  it  shall  be  lawful  for  the  Court  of  Chancery  to 
direct  any  person  whom  such-  court  may  think  proper  to  appoint 
for  that  purpose,  in  the  place  of  the  devisee,  heir,  or  representative 
(whether  such  devisee,  heir,  or  representative  shall  or  shall  not 
have  a  beneficial  interest  in  the  money  paid  to  the  executor  or  ad- 
ministrator as  aforesaid),  to  convey  such  land  in  like  manner  as  by 
the  said  first  recited  act,  the  said  court  is  empowered  to  appoint  a 
person  to  convey  in  the  cases  therein  mentioned  in  the  place  of  a 
trustee  or  the  heir  of  a  trustee,  and  every  such  conveyance  shall 
be  as  effectual  as  if  such  devisee  or  heir  or  representative  had  exe- 
cuted the  same/'  And  it  is  further  enacted,  that  the  provisions  of 
this  act  shall  embrace  the  same  objects  as  they  would  have  done  if 
they  had  formed  part  of  the  said  recited  acts,  and  should  not  ex- 
tend to  the  case  of  any  person  dying  seised  of  any  land  by  way  of 
mortgage  other  than  such  as  are  in  such  act  expressly  provided  for.^ 
If  the  mortgagee  is  dissatisfied  with  the  security  for  his  debt,  he 
may  enforce  payment  by  an  action  at  law,  or  may  take  possession 
of  the  mortgaged  estate ;  or  he  may,  if  he  choose,  pursue  both 
these  remedies  at  the  same  time,  and  any  other  which  his  contract 
confers.  For  the  right  to  do  so  is  part  of  his  security,  and  if  the 
mortgagor  is  inconvenienced  by  its  exercise,  his  proper  remedy  is 
payment  of  the  debt.* 

>  Re  Goddard,  1  M.  &  K.  25 ;  Prendei^gast  v.  Eyre,  LI.  &  6. 181 ;  Ex  parte 
Whitton,  1  K.  279 ;  Green  v.  Holden,  1  Beav.  207. 

'  Scboole  V.  Sail,  1  Sch.  &  L.  176;  Drummond  v,  Pigou,  2  M.  &  K.  168; 
Lockhart  v.  Hardy,  9  Beav.  849. 

The  mortgagee  is  entitled  to  the  immediate  possession,  and  may  enter  or 
maintain  ejectment  before  condition  broken :  Haghes  o.  Edwards,  9  Wheat. 
489 ;  Dankley  v.  Van  Buren,  8  Johns.  Ch.  880 ;  Smith  v.  Schuler,  12  S.  &  R. 
240;  Fluck  r.  Replogale,  13  Pa.  St.  406;  Martin  v.  Jackson,  27  Id.  504; 
Toungman  v.  Elmira  R.  R.  Co.,  65  Id.  278 ;  Soper  v.  Guernsey,  71  Id.  219, 
224  ;  Wilbelm  v,  Lee,  2  Md.  Ch.  822  ;  Brown  v.  Stewart,  1  Id.  87  ;  Allen  v. 
Ransom,  44  Mo.  268 ;  Gray  o.  Gillespie,  59  N.  H.  469 ;  Jones  v.  Smith,  79 
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If  the  mortgagee  takes  possession  of  the  estate,  he  is  treated  in 
equity  as  holding  in  respect  of  his  security,  and  must  deal  with  the 
estate  in  conformity  with  that  character.  He  is  bound,  therefore, 
to  keep  the  premises  in  necessary  *i«pair,  but  is  not  bound  r^...-. 
to  spend  more  than  is  strictly  nece^ry.  He  must  account  "■  ■■ 
for  all  the  moneys  which  he  in  &ct  has  received,  or  which  without 
wilful  default  he  might  have  received,  but  is  not  bound  to  take  the 
trouble  of  making  the  most  of  the  property.  He  is  entitled  to  re- 
ceive any  incidental  benefit,  provided  it  be  of  a  pecuniary  kind, 
and  therefore  applicable  in  liquidation  of  his  debt ;  but  if  it  be  not 
of  that  character,  as,  for  example,  if  it  be  the  presentation  to  a 
vacant  living,  the  mortgagor  must  have  it  as  the  real  owner.^ 

Me.  446  ;  Lincoln  Sayings  Bank  v,  Ewing,  12  Lea  (Tenn.)  598;  Coffey  v. 
Hont,  75  Ala.  236.  In  Vermont  the  mortgagor  is  entitled  to  possession :  Pierce 
V.  Brown,  24  Yt.  165;  Perkins  v.  West,  55  Id.  265;  so  in  Nebraska,  unless 
there  is  an  agreement  to  the  contrary :  Union  Mut.  Life  Ins.  Co.  v,  Lovitt,  10> 
Keb.  801 ;  Connolly  v.  Giddings,  24  Id.  181.  In  Minnesota  the  mortgagee  has 
no  right  to  possession  before  foreclosure :  Rice  r.  St.  Paul  &  Pac.  Ry.  Co.,  24 
Minn.  464.  In  some  cases  it  has  been  held  that  the  mortgagee  has  no  title» 
bat  merely  a  lien :  Seckler  v,  Delfs,  25  Kan.  159  ;  Pueblo,  etc.,  Ry.  v.  Bes- 
hoar,  S  Col.  82  ;  Annely  v.  De  Saussure,  12  S.  C.  488 ;  Reeder  v.  Dargan^  15 
Id..  175;  Dayidson  v.  Cox,  11  Neb.  250 ;  Heavilon  v.  Farmers'  Bank,.  81  Ind. 
249 ;  Jackson  v.  Lodge,  86  Cal.  28 ;  cf.  Mack  v.  Wetzlar,  89  Id.  247.  In 
Pennsylvania,  though  the  mortgagee  may  maintain  ejectment  before  condition 
broken,  he  cannot  compel  the  tenant  of  the  mortgagor  to  pay  hira  rent,  whether 
the  lease  were  executed  before  or  after  the  mortgage :  Myers  v.  White,  1  Rawle 
855.  In  New  York  it  has  been  held  that  the  mortgagee  has  no  right  to  the 
freehold,  or  to  anything  more  than  a  bare  possession,  even  a»  between  himself 
and  the  mortgagor:  Runyan  v.  Mersereau,  11  John.  584;  Astor  v.  Miller,  2 
Paige  68.  See  also  Northampton  Paper  Mills  v.  Ames,  8  Mete.  1 ;  Smith  v. 
Moore,  11  N.  H.  55;  4  Kent  Com.  160.  In  England  if  the  mortgagor  let 
the  premises,  and  the  lessee  upon  notice  refuse  to  pay  the  rent  to  the  mort- 
gagee, the  latter  may  recover  possession  of  the  property  under  the  condition  of 
re-entry  in  the  lease :  Mun.  Permanent  Bldg.  Society  v.  Smith,  22  Q.  B.  D.  70. 
^  Mackenxie  v.  Robinson,  8  Atk.  559.  Actual  possession  by  the  mortgagee, 
or  his  tenant,  or  a  receipt  of  profits  must  be  shown  in  order  to  render  the  mort- 
gagee liable  to  account :  White  v,  Maynard,  54  Vt.  575.  A  mere  entry  for  a 
particolar  purpose  will  not  be  deemed  to  be  a  taking  possession :  Great  Falls 
Co.  V.  Worster,  15  N.  H.  412.  The  fact  that  mortgagees  are  in  receipt  of 
rents  and  profits  does  not  necessarily  charge  them  as  mortgagees  in  possession. 
The  question  whether  they  are  mortgagees  in  possession  depends  upon  whether 
they  have  taken  out  of  the  mortgagor's  hands  the  power  and  duty  of  managing 
the  estate  and  dealing  with  the  tenants :  Noyes  v.  Pollock,  82  Ch.  D.  58.  A 
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In  taking  the  aooount  of  a  mortgagee  in  possession^  where  the 
rents  have  exceeded  the  interest  on  his  mortgage^  a  question  occurs, 

mortgagee  who  has  taken  possession  cannot  give  it  np  at  his  pleasure  and  hare 
a  receiver  appointed  :  In  re  Pr^rtrerch,  42  Ch.  D.  590. 

A  mortgagee  in  possession  is  accountable  for  the  profits  really  made,  and  no 
further,  except  in  cases  of  gross  negligence :  Bainbridge  v.  Owen,  2  J.  J.  Marsh. 
465 ;  Van  Buren  ».  Olmstead,  5  Paige  9 ;  Bell  r.  The  Mayor,  etc.,  of  New 
York,  10  Id.  49 ;  Strong  v.  Blanchard,  4  Allen  538 ;  Anthony  v.  Rogers,  20 
Mo.  281.  See  Clark  v.  Finlon,  90  111.  245 ;  Toung  v,  Omohnndro,  69  Md. 
424 ;  Engleman  Transp.  Co.  v.  Longwell,  2  Flip.  C.  Ct.  601 ;  Mardock  o. 
Clark,  59  Cal.  688 ;  Rooney  v.  Crary,  11  111.  App.  218 ;  Blain  v.  Riyard,  19 
Id.  477;  Moshier  o.  Norton,  100  111.  63;  Peugh  v.  Davis,  113  U.  S.  542; 
Downs  V.  Hopkins,  65  Ala.  508 ;  Daniel  v.  Coker,  70  Id.  260 ;  Gresham  v. 
Ware,  79  Id.  192;  Holton  v.  Bowman,  82  Minn.  191;  Posten  v.  Miller,  CO 
Wis.  494.  A  purchaser  at  a  mortgage  sale  who  takes  possession  before  the 
period  for  redemption  has  expired  is  accountable  for  rents  and  profits :  Dailey 
V.  Abbott,  40  Ark.  275.  Wh^re  the  mortgagees  in  possession,  who  were 
brewers,  let  the  premises  with  the  restriction  that  the  tenant  should  take  his 
supply  of  beer  entirely  from  them,  it  was  held  that  they  must  account  for  such 
additional  rent  as  they  would  have  received  if  the  premises  had  been  let  with- 
out restrictions :  White  p.  City  of  London  Brewing  Co.,  42  Ch.  D.  287.  In 
order  to  charge  a  mortgagee,  who  is  in  possession,  with  rents  and  profits  he 
must  be  in  possession  under  and  by  virtue  of  the  mortgage :  Davis  v.  Flagg,  44 
N.  J.  £q.  109.  A  mortgagee  in  possession  is  not,  in  general,  chargeable  with 
interest  on  rents :  Breckenridge  v.  Brooks,  2  A.  K.  Marsh.  889.  He  is  charge- 
able with  interest  on  rents  received  after  the  mortgage  debt  has  been  paid : 
Greer  v.  Turner,  86  Ark.  1 7  ;  and  in  such  case  annual  rests  will  be  allowed  : 
Ash  worth  v.  Lord,  86  Ch.  D.  545 ;  see  also  as  to  where  annual  rests  will  be 
allowed:  Smith  i;.  Pilkington,  1  De  G.  F.  &  J.  120;  Shaeffer  o.  Chambers, 
2  Halst.  Ch.  548 ;  Boston  Iron  Co.  v.  King,  2  Cush.  400.  Rents  received  by 
a  mortgagee  should  be  applied  to  keep  ^own  the  interest :  Saunders  v.  Frost* 
5  Pick.  260 ;  McConnel  v.  Holobush,  1 1  111.  61 ;  Moore  v.  Cable,  1  John.  Ch. 
885;  Bell  v.  New  York,  10  Paige  49;  Bawling  v.  Stewart,  1  Bland  22; 
then  to  the  payment  of  the  principal:  Mahone  v,  Williams,  89  Ala.  202; 
Wilson  V,  Cluer,  8  Beav.  136;  Caldwell  v.  Hall,  49  Ark.  508;  Moshier  o. 
Norton,  100  111.  63.  An  agreement  that  the  mortgagee  shall  apply  the  sur- 
plus of  rents  above  interest  to  the  discharge  of  other  debts  is  valid :  Demick  v. 
Cuddiby,  72  Cal.  110.  Where  in  a  mortgage  it  is  stipulated  that  interest  shall 
be  paid  at  the  rate  of  five  per  cent.,  and  at  four  and  one-half  per  cent,  if  paid 
promptly,  a  mortgagee  in  possession  is  entitled  to  the  higher  rate,  five  per 
cent. :  Bright  o.  Campbell,  41  Ch.  D.  388. 

A  mortgagee  by  taking  possession,  assumes  the  duty  of  treating  the  property 

as  a  provident  owner  would  treat  it :  Shaeflcr  v.  Chambers,  2  Halst.  Ch.  548. 

If  it  be  a  farm,  for  instance,  he  is  not  at  liberty  to  let  it  lie  untiQed,  because 

the  house  on  it,  or  the  house  and  farm  together,  were  not  rented,  but  must 
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whether  he  shall  be  charged  with  interest  on  the  surplus  rents.  If 
he  is  not  to  be  charged  with  such  interest^  the  account  is  taken  by 

keep  it  in  good  ordinaiy  repair,  and  is  bound  to  good  ordinary  Inisbandry : 
Shaefier  v.  Chambers,  ut  sup.  And  he  will  be  chaiy^  with  the  rent  he  might 
haye  obtained  for  it,  although  by  cultivating  it  himself  he  has  actually  sus- 
tained a  loss :  Sanders  v.  Wilson,  84  Yt.  821 ;  and  see  Miller  v.  Lincoln,  6 
Gray,  556 ;  Bamett  v.  Nelson,  54  Iowa  41. 

A  mortgagee  who  takes  possession  of  personal  property  before  default  is 
liaUe  to  the  mortgagor  for  the  value  of  any  reasonable  use  to  which  the  prop- 
erty is  or  could  have  been  put :  Jackson  v.  Hall,  84  K.  C.  489.  So  a  mort- 
gagee in  possession  of  slaves  is  bound  to  exercise  reasonable  diligence  in  keeping 
them  engaged  in  useful  employment,  so  as  not  only  to  pay  their  expenses,  but 
abo  to  obtain  a  reasonable  compensation  for  their  labor :  Bennett  v.  Butter- 
worth,  12  How.  U.  S.  867.  So,  in  general,  a  mortgagee  of  personalty  in 
possession,  after  condition  broken,  is  responsible  for  ordinary  diligence,  and 
liable  for  ordinary  neglect.  If  the  property  is  destroyed  without  fault  of  his, 
he  cannot  be  held  to  account  for  it ;  but  he  is  accountable  for  the  net  profits 
before  its  destruction :  Covell  o.  Dolloff,  81  Me.  104.  As  to  how  the  account 
of  the  rents  and  profits  is  to  be  taken,  see  Powell  o.  Williams,  14  Ala.  476 ; 
Shaeffer  v.  Chambers,  2  Halst.  Ch.  548. 

A  mortgagee  in  possession  is  liable  to  an  action  for  waste :  Givens  v.  Mc- 
Calmont,  4  Watts  460 ;  Perdue  v.  Brooks,  85  Ala.  459.  He  cannot  be  dis- 
possessed by  the  holder  of  the  legal  title ;  being  in  possession  he  is  entitled  to 
retain  it  until  his  mortgage  is  satisfied:  Sahler  o.  Singer,  44  Barb.  (N.  Y.) 
606. 

When  a  mortgagee  insures  without  contract,  and  the  loss  is  paid  to  him,  it 
is  not  to  be  deducted  from  his  charges  for  repairs :  White  v.  Brown,  2  Gush. 
412;  Garden  v.  Ingram,  28  L.  J.  Ch.  478.  On  the  other  hand,  as  the  mort- 
gagor is  not  bound  to  insure,  the  mortgagee  cannot  chaige  him  with  premiums : 
DobsoQ  V.  Land,  8  Hare  216.  But  where  the  mortgagor  contracts  to  insure, 
the  mortgagee  may  add  the  premiums  to  the  mortgage :  Neale  v.  Albertson,  89 
N.  J.  Eq.  882. 

The  mortgagee  will  be  allowed  for  taxes :  Goodrich  p,  Friedersdorff,  27  Ind. 
308.  He  may  pay  the  taxes  and  add  the  amount  to  the  mortgage  debt : 
^denberg  v.  Ely,  90  N.  T.  257 ;  Horrigan  v.  Wellmuth,  77  Mo.  542 ;  Wal- 
too  V.  Bogley,  47  Mich.  885 ;  Broquet  v.  Sterling,  56  Iowa  857.  Water-rent 
paid  by  the  mortgagee  may  be  chained  to  the  mortgagor :  Donohne  v.  Chase, 
139  Mass.  407 ;  New  England  M(Mrtgage  Security  Co.  v.  Yader,  28  Fed.  Rep. 
265.  See  this  subject  discussed  in  5  Law.  Rep.  An.  293,  note.  As  to  when  the 
mortgagee  is  entitled  to  credit  for  repairs,  taxes,  water-rates,  insurance,  etc.,  see 
4  Am.  St.  69,  note.  Stipulations  for  foreclosure  on  failure  to  pay  taxes  have 
been  sostained :  see  28  Am.  &  Eng.  Corp.  Cas.  508,  note. 

A  mortgagee  is  not  entitled  to  compensation  for  his  trouble  in  managing  the 
estate,  whether  the  parties  have  agreed  to  make  such  allowance  or  not :  Brccken- 
ridge  v.  Brooks,  2  A.  K.  Marsh.  889.    A  mortgagee  in  possession  will  be 
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asoertaining  on  the  one  hand  the  aggregate  amount  of  principal 
and  interest  down  to  the  period  of  redemption^  and  on  the  other 
hand  the  a^r^te  amount  of  rent  down  to  the  same  period,  and 
striking  a  balance  of  the  two  accounts.  If  he  is  to  be  charged 
with  interest^  the  account  is  taken  by  making  rests  from  time  to 
time;  and  striking  a  balance  at  each  rest,  so  as  to  apply  the  surplus 
rents  in  gradual  reduction  of  the  principal  debt,  and  in  consequent 
diminution  of  the  subsequent  interest  The  effect  of  this  course  is 
equivalent  to  allowing  interest  throughout  on  the  entire  principal, 
and  charging  interest  on  the  surplus  rents. 

In  order  to  authorize  the  rests,  an  express  direction  of  tiie  court 
is  necessary,^  and  the  prima  fade  presumption  is  against  allowing 
them.  For  the  mortgagee  is  not  bound  to  take  payments  by  instal- 
ments, and  his  possession  is  in  consequence  of  the  mortgagor's 
default.  If,  however,  he  take  possession  when  no  interest  is  in 
arrears,  he  is  not  compelled  to  do  so  by  the  mortgagor's  de&ult, 

allowed  for  expenditares  necessary  to  protect  the  mortgagor's  title :  Sandon  v. 
Hooper,  6  Bear.  246;  Comstock  v.  Michael,  17  Neb.  288;  and  he  will  be 
allowed  for  necessary  repairs :  Hughes  v.  Johnson,  38  Ark.  285 ;  Wells  v. 
Van  Dyke,  109  Pa.  St.  880;  Johnson  v.  Hosford,  110  Ind.  572.  Beneficial 
expenditures,  if  unnecessary,  will  not  be  allowed :  Quinn  v.  Brittain,  1  Hoff*. 
Ch.  858 ;  Hagthorp  v.  Hook,  1  Gill  &  J.  270 ;  Lowndes  v.  Chisolm,  2  McOord 
Ch.  455 ;  McConnel  v.  Holobush,  11  111.  61 ;  Boston  Iron  Co.  v.  King,  2 
Cush.  400 ;  Hidden  v,  Jordan,  82  Cal.  897.  Where  the  mortgagor  remains  in 
possession  after  foreclosure  he  will  not,  as  against  the  mortgagee,  be  entitled 
to  compensation  for  repairs  and  improvements :  Marshall  v,  Stewart,  80  Ind. 
189.  With  few  exceptions,  it  is  a  general  rule  in  chancery  that  a  mortgagee 
in  possession  is  not  entitled  to  any  allowance  for  new  improTements  erected  on 
the  premises :  Dougherty  v.  McColgan,  6  Gill  &  J.  275 ;  see  Boston  Iron  Co. 
V.  King,  2  Cush.  400 ;  Harper's  Appeal,  64  Pa.  St.  815.  A  second  mortgagee 
is  not,  as  against  the  first  mortgagee,  to  be  compensated  for  improyements : 
Land-Owners',  etc.,  Co.  v.  Ashford,  16  Ch.  D.  411.  But  the  mortgagee  is  not 
to  be  charged  an  increased  occupation  rent  unless  he  is  compensated  for  his 
improvements :  Bright  o.  Campbell,  54  L.  J.  Ch.  1077.  If  the  improvements 
were  made  with  mortgagor's  consent,  the  mortgagee  will  be  allowed  for  them : 
Rockwell  V.  Humphrey,  57  Wis.  410.  In  Shepard  v,  Jones,  21  Ch.  D.  489, 
it  was  said  that  if  the  mortgagee  erects  permanent  works  which  have  increased 
the  value  of  the  property,  he  is  entitled  to  be  repaid  his  expenditure  so  far  as 
it  has  increased  such  value.  If  the  expenditure  was  reasonable,  notice  to  the 
mortgagor  is  not  necessary ;  if  there  be  doubt  as  to  whether  it  was  reasonable, 
notice  and  acquiescence  may  be  proved. 
>  Webber  v.  Hunt,  1  Mad.  18. 
244 


PEBFECT  AND  IMPEBFECT  MOBTGAGES.  118 

and  rests  will  be  decreed  against  him.     It  is  otherwise  if  interest 
is  in  ^arrear  at  the  time ;  and  he  will  not  in  that  case  be- 
come liable  to  account  with  rests  until  both  principal  and   ^        -I 
interest  have  been  dischai^ed.    If  he  continue  in  possession  after 
that  time,  annual  r^ts  will  be  decreed  for  the  subsequent  period.^ 

The  liability  of  a  mortgagee  in  possession  to  account  is  confined 
to  a  period  of  twenty  years,  unless  continued  by  his  own  acknowl- 
edgment The  rule  formerly  was,  that  if  a  mortgagee  were  in 
possession  for  twenty  years,  without  keeping  accounts  or  otherwise 
dealing  with  the  property  as  a  mortgagee,  a  presumption  arose  that 
the  equity  was  released.  And  by  the  present  law  it  is  expressly 
declared  that  the  mortgagor  out  of  possession  shall  not  be  entitled 
to  redeem,  except  within  twenty  years  after  the  mortgagee  took 
possession,  or  after  a  written  acknowledgment  of  his  right,  signed 
by  the  mortgagee,  has  been  given  to  him  or  his  agent' 

The  remedy  of  the  mortgagee  by  taking  possession  is  practically 
veiy  inconvenient  Yet  if  the  forfeiture  by  non-payment  had  heea 
taken  away,  and  not  replaced  by  any  substitute,  it  would  have 
been  the  only  one  attainable  under  his  security.  In  order  to 
remedy  this  objection,  the  mortgagee  is  allowed  after  forfeiture  to 
file  a  bill  praying  foreclosure  of  the  equity  to  redeem.  A  new  day 
for  payment  is  then  fixed  by  decree,  and  if  de&ult  be  made  the 
mortgagor's  right  is  destroyed.  The  foreclosure,  however,  may  be 
opened  and  the  right  of  redemption  revived,  if  the  decree  appear  to 
have  been  un&irly  obtained,  or  if  the  mortgagee  treat  the  loan  as 
still  continuing ;  as,  for  example,  if  he  proceed  against  the  mort- 
gagor on  bond  or  other  collateral  security.'  If  he  sell  the  estate, 
and  thus  render  it  impossible  to  reopen  the  foreclosure,  he  will  be 

1  Qoairell  v.  Beckford,  1  Mad.  269;  Wilson  v.  Metcalf,  1  Ross.  580 ;  Wil- 
Mo  V.  Claer,  8  Bear.  186  ;  Horlock  v.  Smith,  1  Coll.  287. 

*  Hodle  V.  Healey,  6  Mad.  181 ;  Cholmondelej  v.  Clinton,  4  Bl.  O.  S.  1 ; 
S  &  4  Wm.  4,  c.  27,  s.  28,  $upr<u  See  Pugh  v.  Heath,  7  App.  Cas.  285 ; 
Sanden  v.  Sanders,  19  Ch.  D.  878. 

*  The  receiving  in  whole  or  in  part  the  mortgage  debt  included  in  a  decree 
for  foreclosare  after  it  has  become  absolute,  will  let  in  the  mortgagor  to 
redeem:  Gflson  v.  Whitney,  51  Vt.  552;  Lawson  v,  Barron,  18  Hun  (N.Y.) 
414.  After  a  sale  under  a  foreclosure  decree,  and  the  expiration  of  the 
statntory  time  for  redemption,  a  bill  in  equity  cannot  be  maintained  to  reverse 
Ae  decree:  Burley  v.  Flint,  105  U.  S.  247;  but  an  appeal  may  be  taken: 

V.  Northwest.  Ins.  Co.,  106  U.  S.  168. 
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restrained  from  suing  on  the  collateral  securities,  although  the 
sale  ^maj  have  been  bona  fde  made  for  less  than  the 
I-        J   amount  due.* 

The  effect  of  foreclosure  is  also  produced  by  the  dismissal  of  a 
redemption  bill  on  default  in  payment,  for  the  court  will  not  again 
interfere,  but  will  leave  the  parties  to  their  rights  at  law. 

It  must  be  observed  that  the  right  of  the  mortgagee  on  such  a 
bill  is  a  right  merely  to  foreclose  the  equity,  and  does  not  extend 
to  warrant  a  sale.  For  although  a  sale  would  be  often  more 
convenient  than  a  foreclosure,  yet  it  is  not  stipulated  for  by  the 
contract,  and  the  court  has  no  moi*e  authority  to  sell  the  mortgaged 
estate  for  payment  of  the  debt,  than  to  sell  the  mortgagor's  other 
estates  for  the  same  purpose.  If,  however,  the  property  mortgaged 
be  a  right  of  presentation  to  a  church,'  or  a  dry  reversion,  incapa- 
ble of  producing  present  profit,'  the  mortgagee  is  entitled  to  a 
sale,  in  respect  of  the  special  character  of  the  mortgaged  property, 
and  its  incapacity  of  constituting,  except  by  a  sale,  a  practical 
security  for  the  debt.  And  in  cases  where  stock  has  been  trans- 
ferred by  way  of  mortgage,  the  mortgagee  is  entitled  by  the  cus- 
tom of  business  to  sell  immediately  on  default,  without  the 
necessity  of  obtaining  a  decree.^  In  those  cases  also  where  there 
is  a  special  supervening  jurisdiction,  and  where  the  court  does  not 
act  in  respect  of  the  mortgage  alone,  a  decree  for  sale  may  be 
obtained.  If,  for  example,  the  mortgagor  be  dead,  there  is  an  in- 
dependent jurisdiction  to  administer  his  assets,  and,  therefore,  if 
the  personalty  be  insufficient,  the  mortgaged  estate  may  be  sold  by 
consent  of  the  mortgagee,  and  the  produce  applied,  first  in  dis- 
charge of  the  mortgage,  and  then  in  payment  of  the  other  debts,^ 
r*l2l1  ^^  ^  ^^  estate  has  '''been  vested  in  an  infant,  a  sale  may 
be  directed  as  indispensable  for  his  benefit,  lest  the  estate 
should  be  foreclosed  and  lost^    In  Ireland,  and  some  of  the 

>  Tooke  V.  Hartley,  2  B.  C.  C.  125 ;  Perry  v.  Barker,  S  Yes.  527 ;  13  Id. 
198 ;  Lockbart  v.  Hardy,  9  Beav.  849. 
'  Mackensie  v.  Robinson,  8  Atk.  559. 

•  How  V,  Vigues,  15  Vmer*8  Abr.  475. 

<  Tucker  v.  Wilaon,  1  P.  W.  261. 

<  Daniel  v.  Skipwick,  2  B.  C.  C.  155. 

*  Mondey  v.  Mondey,  1  Yes.  &  B.  228 ;  Brookfield  v,  Bradley,  Jac.  634 ; 
Davis  V.  Dowding,  2  K.  245. 
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American  courts,  a  different  rule  prevails,  and  the  mortgagee 
may  in  all  cases  require  a  sale.^  If  an  express  power  of  sale  is 
given  by  the  mortgage,  such  a  power  forms  an  additional  remedy 
for  the  mortgagee,  and  does  not  interfere  with  his  right  to  foreclose.' 

>  2  Story  on  £q.  Jur.  §  1025 ;  Brinkerhoff  0.  Thallhimer,  2  Johns.  Ch.  4S6 ; 
Alilb  o.  Dennis,  8  Id.  869.  In  England,  by  Stat.  44  &  45  Vict.  c.  41,  any 
person  entitled  to  redeem  mortgaged  property  may  have  a  judgment  or  order 
for  sale  instead  of  for  redemption  in  an  action  brought  by  him  either  for  re- 
demption alone,  or  for  sale  alone,  or  for  sale  or  redemption  in  the  alternatiye. 
And  in  any  action  for  foreclosure,  or  for  redemption,  or  for  sale,  or  for  the  rais- 
ing and  payment  in  any  manner  of  mortgage  money,  the  court,  on  the  request 
of  the  mortgagee,  or  of  any  person  interested  either  in  the  mortgage  money 
or  in  the  right  of  redemption,  and  notwithstanding  that  the  mortgagee  or  any 
person  so  interested  does  not  appear  in  the  action,  and  without  allowing  any 
time  for  redemption  or  for  payment  of  any  mortgage  money,  may,  if  it  thinks 
fit,  direct  a  sale  of  the  mortgaged  property,  on  such  terms  as  it  thinks  fit ;  and 
the  court  may,  if  it  thinks  fit,  direct  a  sale  without  preyiously  determining  the 
priority  of  encumbrances.  In  some  of  the  United  States  the  remedy  in  equity 
obtains:  4  Kent's  Com.  181 ;  in  others  the  proceedings  are  regulated  by  stat- 
ute :   Williams  on  Real  Property  428,  note. 

In  many  of  the  states  the  ancient  practice  of  procuring  a  strict  foreclosure  is 
not  adopted :  Nelson  v.  Carrington,  4  Munf.  832 ;  Kodgers  v.  Jones,  1  Mc- 
Cord's  Ch.  221 ;  Downing  v.  Palmateer,  1  Monr.  66 ;  Pannell  v.  Farmero' 
Bank,  7  Har.  &  J.  202 ;  Humes  r.  Shelly,  1  Tenn.  79 ;  Hord  r.  James,  Id. 
201 ;  David  v.  Grahame,  2  Har.  &  G.  94.  See  Henderson  v.  Lowry,  5  Yerg. 
250;  Smith  v.  Bailey,  1  Shaw  (Vt.)  163  ;  Lockwood  v.  Lock  wood,  1  Day 
295;  Baylies  v,  Bussey,  5  Greenleaf  153;  Gilman  o.  Hilden,  5  N.  H.  31 ; 
Erskine  v.  Townsend,  2  Mass.  493  ;  5  Ham.  554. 

The  practice  in  the  New  England  States  seems  to  be  similar  to  that  of  the 
English  courts.  In  Pennsylvania  a  mortgage  may  be  foreclosed  by  scire 
facifu :  and  in  Illinois  and  in  Missouri  by  petition  and  summons.  It  was 
beld  in  ^ey  p.  McCord,  24  Mo.  265,  that  a  mortgagee  had  still  a  right  to 
come  into  equity,  notwithstanding  the  remedy  provided  by  statute :  c/*. 
0*Pallon  V.  Clopton,  89  Mo.  284 ;  and  see  Hall  v.  Hall,  46  N.  H.  240.  In 
Illinois  strict  foreclosure  will  be  decreed  only  in  extreme  cases :  Griesbaum  v. 
Baom,  18  111.  App.  614 ;  111.  Starch  Co.  v.  Ottawa  Hydraulic  Co.,  23  Id. 
272.  In  Pennsylvania,  however,  the  courts  have  no  equitable  jurisdiction  to 
compel  the  sale  of  the  mortgaged  premises  at  the  suit  of  the  mortgagee ;  the 
remedy  is  by  tcire  facias  under  the  statute :  Ashhurst  v.  Montour  Iron  Co., 
35  Pa.  St.  30;  Bradley  v,  Chester  Y.  R.  R.  Co.,  86  Id.  141 ;  and  this  is  not 
altered  by  the  fact  that  the  mortgage  is  unrecorded:  Tyron  0.  Munson,  77 
Pa.  St.  250.  See  the  Law  and  Practice  of  foreclosing  mortgages  on  Real 
Property,  by  C.  H.  Wiltsie  (1889). 

'  Camdine  v.  O'Connor,  21  Ala.  573;  Vaugham  0.  Marable,  64  Id.  60; 
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If  the  mortgagor  become  bankrupt^  the  position  of  the  mortgagee 
as  to  foreclosure  is  changed.  He  loses  the  right,  which  he  pre- 
viously had^  of  enforcing  payment  as  a  general  creditor,  and  retain- 
ing in  the  meantime  his  power  to  foreclose.  For  the  principle  of 
the  Bankrupt  Law,  which  aims  at  distributing  a  debtor's  property 
among  aU  his  creditors,  wiU  not  permit  a  creditor  to  keep  back 
part  of  that  property,  and  at  the  same  time  to  share  in  the  dis- 
tribution of  the  rest.  The  mortgagee  therefore  must  elect  between 
two  courses.  He  must  either  relinquish  his  security  and  prove  for 
the  whole  debt ;  or  he  must  realize  his  security,  and  afterwards 
prove  for  so  much  of  the  debt  as  the  produce  is  insufficient  to  dis- 
charge. And  in  order  to  effectuate  this  latter  course,  it  is  directed 
that  the  commissioner  acting  under  the  fiat,  on  being  satisfied  of 
the  creditor's  title  as  mortgagee,  shall  take  an  account  of  the  moneys 
due ;  shall  cause  the  mortgaged  premises  to  be  sold,  and  the  pro- 
duce to  be  applied,  first  in.  payment  of  the  expenses,  and  then  in 
satisfaction  of  the  claim ;  and  if  the  moneys  produced  shall  be 

Walton  V.  Cody,  1  Wis.  420 ;  Green  v.  Gaston,  56  Miss.  748 ;  BlackweD  o. 
Barnett,  52  Tex.  826.  It  bas  been  held  that  a  power  to  mortgage  includes  a 
power  to  execute  a  mortgage  with  a  power  of  sale  on  default:  Wilson  v. 
Troup,  7  Johns.  Ch.  25 ;  s.  c.  2  Cowen  195;  In  re  Chawner's  Will,  L.  R. 
8  £q.  569 ;  see  Russell  v.  Plaice,  18  Bear.  21 ;  Capron  v.  Attleborough 
Bank,  11  Gray  492.  A  power  to  sell  the  mortgaged  premises  on  default  is 
a  power  coupled  with  an  interest,  and  survives  after  the  death  or  lunacy  of  the 
mortgagor :  Bergen  v,  Bennett,  1  Gaines  Cas.  £q.  1 ;  Vamum  v.  Meserre,  8 
Allen  158  ;  Berry  i;.  Skinner,  80  Md.  567  ;  Hodges  v.  Gill,  9  Baxter  (Tenn.) 
878 ;  Hudgins  v.  Morrow,  47  Ark.  515 ;  contra  Johnson  i;.  Johnson,  27  S.  C. 
809  ;  the  power  may  be  exercised  by  an  assignee :  Buell  v.  Underwood,  65 
Ala.  285.  Such  powers  are  liberally  construed  for  effecting  their  general 
object:  Story's  Eq.  §  1027;  Davy  v.  Durrant,  1  De  G.  &  J.  585;  but  the 
court  may  control  and  direct  the  exercise  of  them :  Youngman  v.  Elmira  & 
W.  R.  R.  Co.,  65  Pa.  St.  278.  A  power  of  sale  includes  a  power  to  make 
title :  Hunter  v,  Wooldcrt,  55  Tex.  488.  In  Hall  v.  Towne,  45  111.  498,  it 
was  held  that  the  power  must  be  pursued  strictly  as  to  time  and  place  of  sale. 
When  enough  property  has  been  sold  to  pay  the  debt  the  power  is  at  an  end : 
Baker  v.  Hallinger,  75  Mo.  485.  A  mortgagee  exercising  a  power  of  sale  can- 
not purchase  on  his  own  account :  Martinson  r.  Clowes,  21  Ch.  D.  857.  As 
to  the  mortgagee's  obligations  to  the  mortgagor  in  the  exercise  of  the  power 
of  sale,  see  SS  Solic.  Jour.  411.  In  England  powers  of  this  kind  are  usually 
inserted  in  mortgages.  In  Nebraska  land  may  not  be  sold  under  a  power  in  a 
mortgage :  Wheeler  v.  Sexton,  84  Fed.  Rep.  154. 
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insufficient  to  satisfy  it,  shall  admit  the  mortgagee  as  a  creditor  for 
ihe  deficiency,  and  to  receive  dividends  thereon.^ 

In  addition  to  regular  or  perfect  mortgages,  which  *oon-   p^^  qoi 
vey  the  l^al  estate  to  the  mortgagee,  and  specify  a  day  of 
forfeiture  at  law,  there  are  other  securities  of  an  analogous  character, 
but  defective  in  one  or  both  of  these  respects. 

These  imperfect  securities  are  seven  in  number,  viz.,  1.  Mort- 
gages of  a  trust  or  equity  of  redemption,  and  equitable  mortgages 
by  imperfect  conveyance,  or  by  contract  to  convey ;  2.  Equitable 
mortgages  by  deposit  of  title  deeds  unaccompanied  by  a  written 
contract;  3.  Welsh  mortgages;  4.  Trust  deeds  in  the  nature  of 
mortgage ;  5.  The  equitable  lien  of  a  vendor  or  purchaser  of  real 
estate ;  6.  Equitable  jleri/oota^  and  degii  ;  and  7.  Judgment  charges 
under  1  and  2  Vict  c.  110,  s.  13  and  14. 

The  first  class  of  imperfect  mortgages  are,  mortgages  of  a  trust 
or  equity  of  redemption*  In  a  mortgage  of  this  kind  the  legal  es- 
tate is  dv  oofncessM  outstanding  in  the  trustee  or  prior  encumbrancer, 
and  camiot  be  transferred  to  the  mortgagee.  He  is  therefore  dis- 
abled  from  obtaining  possession  at  law,  and  is  entitled,  in  con- 
sequence of  that  disability,  to  have  a  receiver  appointed  in  equity, 
by  whom  the  rents  of  the  estate  may  be  received,  and  applied  in 
satisfiiction  of  his  mortgage.    A  receiver,  however,  will  not  be 

*  General  Order  in  Bankraptc^r  of  Sth  March,  1794 ;  1  Mont,  k  Ayton's 
Bankmptcj  243 ;  Greenwood  v,  Taylor,  1  K.  &  M.  185 ;  Mason  v.  Bogg,  2 
M.  fc  C.  448;  Davis  v.  Dowding,  2  K.  245.  Where  a  mortgagor  bepomes 
bankrupt,  and  a  deficiency  of  his  property  is  apprehended,  and  a  prior  mort- 
gagee obtains  the  appointment  of  a  receiver  to  collect  the  rents,  such  mortgage^ 
acquires  a  Hen  upon  the  rents,  and,  upon  motion,  they  may  be  applied  to  the 
mortgage  debt:  Post  o.  Dorr,  4  £dw.  Ch.  412.  See,  as  to  the  appointment 
of  a  receiver:  Gortleyeu  v.  Hathaway,  8  Stockt.  89;  Finch  v.  Houghton,  19 
Wis.  149;  Hyman  r.  Kelly,  1  Nev.  179;  Haas  v.  Chicago  B]d'g  Society,  89 
HL  498 1  Jacobs  v.  Gibson,  9  Neb.  880.  A  receiver  cannot  be  appointed  at 
tbe  ecnnmencement  of  the  foreclosure  suit :  Id.  A  receiver  should  not  be  ap- 
pointed unless  there  is  an  imperative  necessity :  Silverman  v.  Nor.  West.  Mut. 
Li.  Ins.  Co.,  5  111.  App.  124.  Where  the  security  is  inadequate  and  the  mort- 
gagor insolvent,  a  receiver  may  be  appointed  :  My  ton  v,  Davenport,  51  Iowa 
MS.  In  a  suit  to  redeem  a  receiver  will  not  be  appointed  as  long  as  there  is  a 
balanee  dne  to  the  mortgagee,  unless  the  mortgagee  is  mismanaging  the  property : 
Boat,  k  Prov.  Ry.  v.  N.  Y.  k  N.  E.  Ry.  Co.,  12  R.  I.  220.  As  to  the  ap- 
pointment  of  receivers  in  mortgage  foreclosure,  see  article  by  J.  M.  Kerr,  28 
^m.  li.  Rev.  66* 
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appointed^  if  a  prior  legal  encuinbraiicer  is  in  possession,  unless  the 
applicant  will  pay  off  his  demand.  If  the  prior  encambranoer  be 
not  in  possession^  the  appointment  may  be  made^  without  prejudice 
to  his  right  of  applying  for  the  possession.  A  legal  mortgagee  can- 
not have  a  receiver,  but  must  take  possession  under  his  legal  title.' 

It  should  be  observed  that  where  an  equity  of  redemption  is  the 
subject  of  mortgage,  the  mortgagor  is  bound  to  disclose  the  prior 
mortgage ;  and  that  if  he  conceals  it  and  represents  the  land  as  un- 
encumbered, he  is  liable  by  statute  to  forfeit  his  equity,  and  to  be 
ipso  facto  foreclosed  in  &vor  of  the  second  mortgagee.'  By  the 
[*123]  ««°e  act  it  18  *enacted  that  if  a  person  bound  by  judgment, 
statute,  or  recognizance,  borrow  money  on  mortgage,  with- 
out giving  notice  thereof  in  writing,  he  must  discharge  the  judg- 
ment, statute,  or  recognizance,  within  six  months  after  requisition 
by  the  mortgagee,  and  that  in  default  in  so  doing,  he  shall  be  ipso 
fado  foreclosed. 

Mortgages  of  the  kind  just  considered  may  be  properly  called 
"  mortgages  of  an  equity ;"  there  are  also  other  imperfect  mort- 
gages, which  may  be  termed  '^  equitable  mortgages,^'  consisting  of 
mortgages  by  imperfect  conveyances,  or  by  an  uncompleted  con- 
tract to  convey.  Mortgages  of  this  latter  class  entitle  the  mortgagee 
to  claim  specific  performance  and  the  execution  of  a  l^al  mortgage. 
In  the  meantime,  they  staud  on  the  same  footing  as  mortgages  of 
an  equity,  and  entitle  the  mortgagee  to  a  receiver  of  the  rents.* 

1  Berney  v,  Sewell,  1  Jac.  &  W.  627 ;  Brooks  v.  Greathed,  Id.  176. 

'  4  &  5  Wm.  8,  c.  16 ;  Stafford  v.  Selby,  2  Vera.  589. 

*  A  court  of  equity  will  often  pronounce  that  to  be  an  equitable  mortgage 
which  at  law  would  be  considered  a  conditional  sale,  and  if  a  conveyance  re- 
solves itself  into  a  security  for  the  performance  or  non-performance  of  any  act, 
it  is  a  mortgage,  whatever  be  its  form :  Fla^g  v,  Mann,  2  Sum.  486.  It  has 
been  held  in  several  of  the  United  States,  that  any  agreement  in  tcriting  to 
give  a  mortgage,  or  imperfect  attempt  to  create  a  mortgage,  or  to  appropriate 
specific  property  in  discharge  of  a  particular  debt,  will  be  treated  in  equity  at 
a  mortgage,  or  a  specific  lien,  which  will  have  precedence  of  subsequent  judg- 
ment creditors :  Read  v.  Simons,  2  Dessaus.  552 ;  Welsh  v.  Usher,  2  Hill  £q. 
167;  Dow  V.  Ker,  1  Spear  £q.  414;  In  the  Matter  of  Howe,  1  Paige  125; 
Bank  of  Muskingum  r.  Carpenter,  7  Ohio  21 ;  Lake  v.  Doud,  10  Id.  415; 
Hall  V,  Hall,  50  Conn.  104 ;  Lewis  v.  Small,  71  Me.  552.  See  Brown  p. 
Nickle,  6  Pa.  St.  890;  Locke  v.  Palmer,  26  Ala.  812;  Newlin  p.  McAfee, 
64  Id.  857 ;  note  to  Russel  v,  Russel,  1  Lead.  Cas.  Eq.  541 ;  Racouillat  o. 
Sansevain,  82  Cal.  876;  Dingley  v,  Ventura  Bank,  57  Id.  467;  Brown  v. 
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The  second  class  of  imperfect  mortgages  are  equitable  mortgages 
by  deposit  of  title  deeds^  unaccompanied  bj  a  written  contract.^ 

The  prima  fouyie  effect  of  such  deposit  is,  that,  until  payment,  the 
debtor  cannot  get  back  his  title  deeds,  and  therefore  cannot  conve- 
niently deal  with  the  estate;  and  if  the  right  conferred  on  the 
creditor  had  stopped  here,  it  would  not  have  been  in  the  nature  of 
a  mortgage  at  all,  but  would  have  been  very  similar  to  a  solicitor's 
lien,  viz.,  a  right  to  hold  the  deeds  so  as  to.  enforce  payment  by 
embarrassing  the  debtor,  but  unaccompanied  by  any  charge  on  the 
estate.  The  attempt  to  carry  the  security  beyond  this  limit,  and 
to  make  such  deposits  a  charge  on  the  estate,  was  seriously  impeded 
by  the  enactment  of  the  Statute  of  Frauds,  that  no  interest  in  land 
shall  be  created  otherwise  than  by  writing ;  but  it  has  been  held 
that  the  &ct  of  the  deeds  being  delivered  to  the  creditor,  raises  an 
implication  of  law,  not  only  that  they  were  to  operate  as  a  security 
for  the  debt,  but  that  such  security  was  to  be  effectuated  by  a  mort- 
gage.* *The  conclusion,  however,  on  this  latter  point  r*io4i 
seems  unsadsfiictory ;  for  although  there  may  be  a  suffi- 

Brown,  103  Ind.  28;  Williams  v.  Rice,  60  Mich.  102;  Bell  v.  Pelt,  51  Ark. 
433.  ThiB  is  a  question,  however,  which  depends  to  some  extent  upon  the 
policy  of  the  recording  acts. 

There  can  be  no  mortgage  of  property  not  yet  in  existence,  at  law,  and  in 
equity  an  instrument  of  such  a  character  will  be  regarded  as  a  mere  contract, 
giring  no  right  over  the  property  when  it  is  acquired,  and  so  far  as  it  entitles 
the  mortgagee  to  specific  performance,  it  is  subordinate  to  intervening  liens : 
Otis  V.  Sill,  8  Barb.  S.  C.  102.     See  ante,  p.  110,  note. 

*  Equitable  mortgages  by  deposit  have  been  sustained  in  Rockwell  v.  Hobby, 
2  Sandf.  Ch.  9 ;  Williams  v.  Stratton,  10  Smed.  &  M.  418 ;  and  see  Welsh  v. 
Usher,  2  Hill  £q.  170;  Jarvis  v.  Dutcher,  16  Wis.  807;  Hutzler  v,  Phillips, 
96  S.  C.  186.  In  Pennsylvania  it  has  been  decided  that  an  equitable  mort- 
gage by  delivery  of  title  deeds,  or  otherwise  by  parol,  is  not  valid :  Shitz  v. 
Diefienbach,  3  Pa.  St.  288.  See  Edwards  v.  Trumbull,  50  Id.  509.  But  a 
court  of  equity  will  not  enforce  a  return  of  the  title  papers  until  the  plaintiff 
baa  complied  with  his  part  of  the  agreement :  Sidney  v,  Stevenson,  11  Fhilada. 
1 78.  See  also  as  to  Kentucky,  Vanmeter  v.  McFadden,  8  B.  Mon.  485 ;  and 
Ohio^  Probasco  v.  Johnson,  2  Disney,  96.  It  seems  that  such  a  mortgage 
woald  not  be  valid  in  Vermont,  although  the  point  was  not  decided :  Bicknell 
V.  Bicknell,  81  Vt.  498.  See  the  subject  of  equitable  mortgages  by  deposit  of 
title  deeds  discussed  in  note  to  Hutzler  v.  Phillips,  supra,  4  Am.  St.  696,  n. 
See  also  Shillito  v.  Hobson,  80  Ch.  D.  896 ;  Jenning's  Est.,  15  L.  R.  Ir.  277. 

«  Rnasel  v.  Russel,  1  B.  C.  C.  269;  Ex  parte  Whitbread,  19  Ves.  209; 
Ex  parte  Hooper,  1  Meriv.  7 ;  Parker  v.  Housefield,  2  M.  &  K.  419. 
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eeema  to  be  additional  difficulty  in  sostaining  it  as  an  equitable 
mortgage.  For  the  implication  arising  out  of  the  mere  deposit^ 
that  such  deposit  itself  was  meant  as  a  charge,  is  expressly  nega- 
tived by  the  proved  intent.  And  if  that  intent  is  specifically 
enforced  by  directing  a  mortgage  to  be  made,  the  direction  will  be 
based,  not  on  an  implication  of  law,  but  on  express  parol  evidence, 
admitted  in  contravention  of  the  Statute  of  Frauds.  The  authori- 
ties, however,  are  in  fitvor  of  the  mortgagee's  daim.^ 

The  effect  of  a  mortgage  by  deposit  is  that  the  mortgagee  has  an 
equitable  chaige  on  the  land.  He  is  not  invested  with  the  l^al 
ownership ;  and  for  this  reason  he  is  entitled,  like  the  mortgagee  of 
an  equity,  to  have  a  receiver  appointed  of  the  rents.  His  mort- 
gage specifies  no  day  of  payment,  and  a  doubt  therefore  has 
existed  whether  his  proper  remedy  is  by  foreclosure  or  by  a  decree 
for  sale.  The  decisions  on  this  point  are  not  uniform,  but  their 
result  appears  to  be  that  the  implied  contract  is  one  for  a  l^al 
mortgage,  and  therefore  carries  with  it  all  the  rights  which  a  l^al 
mortgage  would  confer,  including  the  right  of  foreclosure.  Whether 
he  is  bound  to  abide  by  that  right,  or  may  claim  in  the  alternative 
a  sale  of  the  estate,  seems  to  be  still  in  doubt.' 

one  creditor  all  the  deeds  except  the  last  coiiTejaiice  to  himself,  and  this  he 
Kubfleqaently  placed  with  another  person.  It  was  held  that  the  first  creditor 
was  entitled  to  prioritj,  on  the  ground  that  title  papers  deposited  by  waj  of 
mortgage  need  not  necessarily  show  the  mortgagor's  title.  To  the  same  effect : 
Dixon  V.  Mnckleston,  L.  R.  S  Ch.  155.  In  Daw  v.  Terrell,  88  BeaT.  218,  the 
deposit  of  deeds  of  two  lots,  and  an  order  on  the  mortgagor's  bankers  for  the 
deeds  of  a  thirds  were  held  to  constitute  a  good  equitable  mortgage  as  to  the 
whole.  The  deeds  of  the  third  property  had  been  deposited  with  the  bankers 
by  way  of  mortgage,  and,  on  payment,  had  been  returned  to  the  mortgagor. 

>  Korris  V.  Wilkinson,  12  Yes.  192;  Ex  parte  Bruce,  1  Bose  874;  Hockley 
V.  Bantock,  1  Buss.  141 ;  Keys  v.  Williams,  8  Y.  &  C.  55.  In  Hutzler  v, 
Phillips,  26  S.  C.  186,  a  deposit  for  the  purpose  of  haying  a  mortgage  pre- 
pared, was  held  not  to  create  an  equitable  mortgage. 

*  Pain  r.  Smith,  2  M.  &  K.  417;  Parker  v.  Household,  2  Id.  419; 
Brocklehorst  v.  Jessop,  7  Sim.  488 ;  Moores  v.  Choat,  8  Sim.  508,  515,  528  ; 
Price  r.  Carver,  8  M.  &  C.  157,  161 ;  Lister  v.  Turner,  5  Hare  281. 

The  doubt  seems  to  be  now  settled.  Where  the  title  deeds  are  deposited 
witli  an  agreement  in  writing  to  execute  a  legal  mortgage,  the  mortgagee  is 
entitled  to  a  decree  either  of  foreclosure  or  sale :  York  Banking  Co.  v.  Artley, 
11  Gh.  D.  205.  When  there  is  no  such  agreement  he  is  only  entitled  to  a 
decree  of  foreclosure :  Backhouse  v.  Charlton,  8  Ch.  D.  444.  Under  the  cod- 
Tejanciiig  act,  1881  (Stat.  44  &  45  Yict.,  c.  41),  a  mortgagee  by  deposit  they 
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The  tibird  and  fourth  classes  of  imperfect  mortgages  are  Welsh 
mortgages,  and  trusts  deeds  in  the  nature  of  mortgages. 

A  Welsh  mortgage  is  a  conveyance  of  an  estate  redeemable  at 
any  time  on  payment  of  principal  and  interest,  and  ite  chief  im- 
perfection  is  the  want  of  a  specified  day  of  forfeiture.  The  conse- 
quence of  this  want  is  that  the  mortgagee's  remedy  is  confined  to 
r^|n/>n  perception  of  the  rents,  and  '''that  he  is  not  entitled  to  fore- 
closure or  sale,  nor  will  his  liability  to  account  be  deter- 
mined by  the  lapse  of  time,  unless  he  has  continued  in  possession 
for  twenty  years  after  the  debt  was  fully  paid  and  satisfied.^ 

Trust  deeds,  in  the  nature  of  mortgage,  are  mere  conveyances  to 
the  creditor,  on  trust  for  the  debtor  until  defiEiult ;  and  afiier  de- 
fault, on  trust  to  sell  and  to  retain  the  debt  out  of  the  proceeds. 
The  imperfection  of  these  securities,  like  that  of  Welsh  mortgages, 
consist  in  the  want  of  any  day  of  forfeiture,  and  in  the  consequent 
absence  of  a  right  to  foreclosure.  The  estate  never  vests  absolutely 
in  the  creditor,  and  he  is  placed  rather  in  the  position  of  a  trusty 
though  to  some  extent  for  his  own  benefit,  than  in  that  of  an  inde- 
pendent mortgagee.' 

The  inconvenience  resulting  fix>m  the  want  of  ability  to  fore- 
close, both  in  the  case  of  Welsh  mortgages  and  in  that  of  trust 
deeds,  is  very  great ;  and  such  securities  are  of  comparatively  un- 
frequent  occurrence. 

The  fifth  dass  of  imperfect  mortgages  is  the  equitable  lien  of  a 
vendor  or  purchaser  of  real  estate.' 

The  term  lien,  when  accurately  used,  signifies  a  right  to  retain  a 

apply  to  the  court  for  an  order  of  Bale  instead  of  foreclosure :  Oldham  p. 
Stringer,  51  L.  T.  Rep.  895 ;  Green  t7.  Biggs,  52  Id.  680.  As  to  mortgagee's 
power  under  this  act,  see  also  Hodson  v.  Howes,  85  Ch  D.  668;  In  re  Sol<v 
ition  &  Meagher's  Contract,  40  Id.  508. 

^  Yates  V,  Hambley,  2  Atk.  860;  Fenwick  v.  Reed,  1  MeriT.  114;  Teolon 
r.  Curtis,  Tounge  610;  Balfe  f.  Lord,  1  Conn.  &  L.  519. 

In  Louisana,  the  antichresis,  which  resembles  the  Welsh  mortgage,  ia  that 
the  creditor  is  entitled  to  take  the  rents  and  profits  in  discharge  of  hia  debt, 
but  differs  in  his  being  entitled  to  a  decree  of  sale,  in  the  form  of  pledge  of 
real  estate  authorized  by  the  civil  code.  See  Livingston  v.  Story,  11  Peters 
S.  C.  851. 

'  Ex  parte  Pettit,  2  Gl.  &  J.  47  ;  Sampson  v,  Pattison,  1  Hare  588. 

*  This  equitable  lien  gives  the  vendor,  at  least  at  law,  no  right  to  detain  ^b» 
title  deeds :  Goode  v.  Burton,  1  £xch.  189. 
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personal  chattel,  until  a  debt  due  the  person  retaining  is  satisfied  ; 
and  it  exists  at  common  law  independently  of  liens  by  agreement 
or  usage,  in  three  cases,  viz.,  (1)  Where  the  person  claiming  the 
lien  has,  by  his  labor  or  expense,  improved  or  altered  the  chattel ; 
(2)  Where  he  is  bound  by  law  to  receive  the  chattel  or  to  perform 
the  service  in  respect  of  which  the  lien  is  claimed ;  and  (3)  Where 
his  claim  is  for  salvage,  as  on  a  rescue  of  goods  from  perils  of  the 
sea,  or  fix)m  capture  by  an  enemy. 

The  foundation  of  this  right  is  the  actual  possession,  and  there- 
fore, if  the  possession  be  abandoned,  the  lien  is  gone ;  and  if  there 
be  any  agreement  to  postpone  the  time  of  payment,  *the 
same  effect  follows;  for  it  cannot  be  supposed  that. the  ^  ^ 
creditor  was  intended  to  detain  the  chattel  during  the  whole  period 
of  postponement.^  There  is  also  a  right  at  law  in  the  nature  of  lien, 
entitling  the  vendor  of  a  chattel  who  has  not  sold  on  credit,  and 
has  not  actually  or  constructively  delivered  it  to  a  purchaser,  to 
retain  it  in  his  possession  until  the  whole  price  is  paid,*  notwith- 
standing that  by  payment  of  a  portion  the  right  of  property  may 
have  passed  to  the  purchaser.  The  right,  however  seems  to  be 
merely  a  right  of  detention,  and  not  a  right  to  rescind  the  contract, 
or  to  make  up  the  deficiency  by  a  resale ;  and  when  the  chattel  has 
been  delivered  the  right  is  at  an  end.' 

The  equitable  lien  on  a  sale  of  realty  is  very  different  from  a  lien 
at  law ;  for  it  operates  after  the  possession  has  been  changed,  and  is 
available  by  way  of  charge,  instead  of  detainer. 

The  distinction  may,  perhaps,  be  traced  to  the  same  principle 
which  prevails  in  r^ard  to  specific  performance ;  viz.,  that  where 
the  possession  of  a  chattel  has  been  parted  with,  the  courts  of  com- 
mon law  cannot  compel  its  restoration,  but  can  only  give  damages 
for  its  detention,  which  could  be  equally  well  obtained  in  an  action 
{oT  its  price.  A  right  of  lien,  therefore,  when  the  possession  has 
Win  parted  with,  would  be  a  nullity  at  law ;  and  as  damages  are  a 

sufficient  remedy  for  detention  of  chattels,  there  is  no  ground  for 

'  Smith's  Mer.  Law  510,  518 ;  Jarm.  Byth.  S-IS. 

'  Or,  if  the  sale  is  on  credit,  to  exercise  the  well-known  right  of  itoppage  in 
trantitu.  And  the  yendor  may  come  into  a  court  of  equity,  and  obtain  its  aid 
to  enforce  this  lien  by  an  injunction :  Schotsmans  v.  The  Lancashire  and  York- 
ihire  R.  R,  Co.,  L.  R.  2  Ch.  App.  882. 

'  Smith's  Mer.  Law  486-9,  457-68,  500-9. 
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equitable  interferenoe.    But,  on  the  other  hand,  where  real  estate  is 
oonoemed;  a  specific  decree  is  required,  and  will  be  made. 

Wbatever  be  the  origin  of  the  distinction,  its  existence  is  clear. 
And  it  is  an  established  principle  of  equity  that  where  a  convey- 
ance is  made  prematurely  before  payment  of  the  price,  the  money 
is  a  charge  on  the  estate  in  the  hands  of  the  vendee ;  and  where 
r*l  281  ^®  money  is  paid  prematurely  *before  conveyance,  it  is,  in 
like  manner,  a  charge  on  the  estate  in  the  hands  of  the 
vendor.* 

1  Macreth  v.  SymmonB,  15  Yes.  829.  See  Rose  v,  Watson,  10  H.  L.  Cas. 
672. 

The  equitable  lien  of  a  yendor  of  land  for  unpaid  purchase-money  is  recog- 
nized and  enforced  in  many  of  the  states.  Alabama — Bankhead  p.  Owen,  60 
Ala.  457 ;  Wilkinson  v.  May,  69  Id.  83 ;  Arkansas — English  v.  Russell, 
Hempst.  85 ;  Shall  v.  Briscoe,  18  Ark.  142 ;  Ca/(/bmta— CiTil  Code,  §  8046 ; 
Colorado— 'FrAUciB  v.  Wells,  2  Col.  660 ;  Daibota— -Civil  Code,  §  1801 ;  Dis- 
trict of  Columbia — Ford  v.  Smith,  1  McArthur  592;  Florida — Woods  p. 
Bailey,  8  Fla.  41 ;  Illinois — Bonnell  v.  Holt,  87  HI.  71 ;  Manning  p.  Frazier, 
96  Id.  279 ;  Robinson  v.  Appleton,  22  111.  App.  851 ;  /nc/tana— Cox  v.  Wood, 
20  Ind.  54;  Richards  v.  McPherson,  74  Id.  158;  Kentucky — ^Brown  v.  Fer- 
rell,  88  Ky.  417 ;  but  the  lien  u  not  chargeable  upon  the  land  when  it  has 
passed  to  a  bona  fide  purchaser,  unless  the  non-payment  of  the  purchase-money 
is  stated  in  the  deed:  Genl.  Stat.  1878,  p.  589;  Louisiana — Pedesclaux  o. 
Legar6,  82  La.  An.  880 ;  Maryland — Moreton  v.  Harrison,  1  Bland.  491 ; 
Carrico  v.  Farmers'  Bank,  88  Md.  285 ;  and  power  is  given  to  the  courts  to 
decree  a  sale  to  enforce  it :  Revised  Code,  1878,  p.  654 ;  Michigan — Sears  p. 
Smith,  2  Mich.  248;  Converse  p.  Blumrich,  14  Id.  124;  Hiscock  p.  Norton, 
42  Id.  820 ;  Minnesota — Selby  p.  Stanley,  4  Minn.  65 ;  Dawson  p.  Qirard  Life 
Ins.  Co.,  27  Id.  411;  Mississippi — Moore  p.  Lackey,  58  Miss.  85;  Fit  p. 
Prewett,  56  Id.  788  ;  Missouri — Bledsoe  p.  Games,  80  Mo.  448  ;  Pearl  p.  Her- 
vey,  70  Id.  160;  Nevada — Reese  p.  Kinkead,  18  Nev.  126;  New  Jersey — 
Vandoren  p.  Todd,  2  Green  Ch.  897  ;  Armstrong  p.  Ross,  20  N.  J.  £q.  109; 
New  York — Stafford  p.  Van  Rensellar,  9  Cow.  816;  Wairen  p.  Fenn,  28 
Barb.  885 ;  Ohio — Williams  v.  Roberts,  5  Ohio  85 ;  'NVhetsel  p.  Roberts,  81 
Oh.  St.  503  ;  Oregon— Pease  p.  Kelly,  8  Or.  417 ;  Gee  p.  McMilUn,  14  Id. 
268;  Rhode  Island — Kent  p.  Gerhard,  12  R.  I.  92;  Tennessee — Eskridge  p. 
McClure,  2  Yerg.  84  ;  Brown  p.  Vanlier,  7  Humph.  289 ;  Russell  p.  Dodaon, 
6  Baxt.  16 ;  Texas — Irvin  p.  Garner,  50  Tex.  48 ;  Baker  p.  Gompton,  52  Id. 
252;  Ransom  p.  Brown,  68  Id.  188;  Wisconsin — Tobey  p.  McAllister,  9 
Wis.  468 ;  Evans  p.  Enloe,  70  Id.  845.  The  lien  has  also  been  recognized  in 
the  United  States  courts :  Bayley  p.  Greenleaf,  7  Wheat  46 ;  Chilton  p. 
Braiden's  Adm'r,  2  Black  458. 

In  some  of  the  states  it  has  been  rejected :  Conn«cft'ct<l— Chapman  p. 
Beardsley,  31  Conn.  115;  Georgia-^CodQ  1878,  §  1997:  lotoa — ^Abolished 
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The  lien  thus  attaching  on  the  estate  is  obviously  useless  by  Tvay 
of  detamer,  and  can  only  be  available  by  way  of  charge.  It  is 
treated,  therefore,  as  a  security  in  the  .nature  of  mortgage  ;^  and  the 

nnlesB  expressly  reserved;  McClain's  Stat,  of  Iowa,  1880,  p.  546  ;  Kansas — 
Simpson  if.  Mundee,  8  Kan.  172  ;  firown  v.  Simpson,  14  Id.  76  ;  Greeno  v, 
Bernard,  18  Id.  518 ;  Maine — Phillbrook  v.  Delano,  29  Me.  410  ;  Massachu- 
ie(/f— Ahrend  v.  Odiome,  118  Mass.  261 ;  Nebraska — Ausley  v,  Pusahro,  22 
Neb.  62 ;  New  Hampshire — Arlin  v.  Brown,  44  N.  H.  102;  North  Carolina 
—White  9.  Jones,  92  N.  C.  888 ;  Pennsylvania — Hepburn  v.  Snyder,  8  Pa.  St. 
72 ;  Zentmyer  v,  Mittower,  5  id.  408  ;  although  it  may  be  created  by  an  ex- 
press charge  in  the  conveyance :  Heister  v.  Green,  48  Id.  96 ;  Heist  v.  Baker, 
49  Id,  9 ;  Eichelberger  r.  Gitt,  104  Id.  64 ;  South  Carolina — Wragg  v,  Comp.- 
Gen.,  2  Dessans.  509;  r(srm(m<— Laws  of  1851,  ch.  47;  Gen'l  Stat.  (1862) 
ch.  65,  §  88  ;  Virginia — Abolished  unless  expressly  reserved :  Code,  1878,  p. 
899;  West  Virginia — Abolished  unless  expressly  reserved :  Bev.  Stat.  1879, 
ch.  117,  §  1. 

The  cases  in  the  various  states  are  collected  in  Pom.  £q.  Jur.,  §§  1249, 
1250 ;  Jones  on  Liens,  §  1068. 

*  The  lien  arises  on  the  conveyance  of  an  equitable  as  well  as  a  legal  estate : 
Warren  v.  Fenn,  28  Barb.  885;  Bledsoe  v.  Gaines,  80  Mo.  448;  Hill  v. 
Grigsby,  82  Cal.  55 ;  Ortmann  v.  Plummer,  52  Mich.  76  ;  and  on  the  sale  of 
a  term  of  years :  Bratt  v.  Bratt,  21  Md.  578 ;  but  it  will  not  attach  unless 
there  is  an  actual  sale  for  an  agreed  consideration :  Palmer  v.  Sterling,  41 
Mich.  218.  In  some  of  the  states  the  lien  is  treated  as  a  mortgage  upon  which 
proceedings  may  be  had  without  prior  steps  td  establish  it :  see  Wolfie  v.  Nald, 
62  Ala.  24;  Kyle  r.Bellenger,  79  Id.  516 ;  while  in  others  it  is  not  deemed 
to  original  charge,  but  only  an  equity  to  resort  to  the  land  upon  failure  to  se- 
cure payment  of  the  purchase-money  out  of  the  vendee's  personal  estate.  The 
lien  may  be  enforced  against  the  vendee  and  his  heirs,  and  against  purchasers 
for  value,  with  notice,  actual  or  constructive,  that  the  purchase-money  is  un- 
paid, but  not  against  bona  fide  purchasers  for  value  without  notice :  Bankhead 
V.  Owen,  60  Ala.  457  ;  Moeller  v.  Holthaus,  12  Mo.  App.  526 ;  Edmonson  n. 
Phillips,  78  Mo.  57 ;  Graves  v.  Constant,  81  N.  J.  £q.  768  ;  Christopher  v. 
Christopher,  64  Md.  588 ;  Crowe  v.  Colbith,  68  Wis.  648.  The  cases  are  in 
conflict  as  to  the  validity  of  the  lien  against  creditors.  See  notes  to  Mackreth 
V.  Symmons,  1  Lead.  Cas.  £q.  289. 

The  lien  of  the  vendor  after  conveyance  is  to  be  distinguished  from  the  in- 
terest of  the  vendor  under  articles  of  agreement  before  conveyance.  The 
former  is  a  mere  charge  or  right  to  the  purchase-money  enforceable  against  the 
hud.  Before  conveyance,  however,  and  while  there  is  merely  a  contract  of 
ttle,  the  legal  title  remains  in  the  vendor,  and  the  vendee  has  an  equitable  in- 
terest, the  former  being  treated  as  a  trustee  of  the  beneficial  interest  for  the 
iatter,  and  the  latter  a  trustee  of  the  purchase- money  for  the  former.  See 
tn/ra,  Conversion.  This  distinction,  however,  has  not  been  followed  in  all  the 
Mates. 

17  257 


128  ADAMS's  DOCTRINE  OP  EQUTTY, 

remedy  under  it  is  by  suing  in  equity  to  have  the  estate  resold,  and 
the  deficiency,  if  any,  made  good  by  the  defendant ;  or  else  to  have 
the  contract  rescinded,  retaining  the  deposit  as  forfdted,  which  is 
practically  equivalent  to  a  foreclosure  of  the  charge,* 

The  character  of  this  lien  as  an  enforceable  charge,  protects  it 
from  being  lost  by  postponing  the  day  of  payment.*  For  such 
postponement,  though  inconsistent  with  a  right  of  detainer,  is  not 
inconsistent  with  a  right  of  charge.  Nor  vnll  it  be  lost  by  taking 
a  bill,  note,  or  bond,  as  a  security  for  the  consideration,  although 
such  security  be  payable  at  a  ftiture  day.*  It  is  different  if  the  se- 
curity be  itself  the  consideration,  as,  for  example,  if  the  convey- 
ance profess  to  be  in  consideration  of  a  covenant  to  pay,  and  not  in 
consideration  of  actual  payment'  If,  however,  the  security  is  in- 
consistent with  a  continuance  of  the  charge,  the  lien  is  at  an  end ; 
as,  for  example,  if  a  mortgage  be  made  on  the  same  estate  for  part 

>  1  Sug.  V.  &  P.  42*. 

'  See,  howeyer,  Toft  v.  Stephenson,  5  De  6.,  Mac.  &  G.  735.  It  has  been 
lield  that  the  lien  is  not  lost  when  the  debt  is  barred  bj  the  Statute  of  Limita^ 
tions :  Lingan  v,  Henderson,  1  Bland  286,  2S1 ;  Moreton  9.  HanisoD,  Id. 
491 ;  Bizzell  v,  Niz,  60  Ala.  281  ;  Ware  v.  Curry,  67  Id.  274 ;  Coldcleagb 
V.  Johnson,  84  Ark.  812 ;  cf,  Stephens  v.  Shannon,  48  Id.  464 ;  contra,  Hale 
r.  Baker,  60  Tex.  217 ;  and  see  Borst  v,  Corey,  15  N.  Y.  505;  Trotter  v, 
Erwin,  27  Miss.  772. 

*  Winter  t7.  Anson,  8  Russ.  488.  No  implication  of  waiver  arises  from 
taking  a  mere  personal  security:  Kent  v.  Gerhard,  12  R.  I.  92;  Warren  o. 
Branch,  15  W.  Va.  21 ;  Bradley  r.  Curtis,  79  Ky.  827.  A  recoTcry  of  judg- 
ment  for  the  purchase-money  will  not  affect  the  lien:  Graves  v.  Constant,  31 
N.  J.  £q.  768.  In  some  cases  it  has  been  held  that  the  lien  is  waived  by  taking 
personal  security,  but  the  presumption  may  be  rebutted :  Woodall  r.  Kelly, 
85  Ala.  868 ;  Springfield,  etc.,  Ry.  v.  Stewart,  51  Ark.  285.  Where  a  note 
or  bond  with  surety,  however,  is  accepted,  a  presumption  of  waiver  is  raised ; 
but  this  is  open  to  rebuttal  by  evidence  of  a  contrary  intention  of  the  parties  : 
Cordova  v.  Hood,  17  Wallace  1  ;  Irwin  v.  Gamer,  50  Tex.  48 ;  Hawkins  v. 
Therrman,  1  Idaho  N.  S.  598 ;  Christ}'  v,  McKee,  94  Mo.  241 ;  Ch.  &  G. 
West.  Ry.  Land  Co.  v.  Peck,  112  111.  408;  Cresup  v.  Manor,  68  Tex.  485; 
the  acceptance  of  a  mortgage  on  other  property  has  been  held  to  be  a  waiver : 
Gnash  o.  George,  58  Iowa  492;  contra,  Elliott  v.  Plattnr,  48  Oh.  St.  198. 
The  lien  is  not  waived  by  accepting  void  securities  which  have  no  value : 
Gilbert  v.  Bokes,  106  Ind.  558 ;  notes  to  Mackreth  v.  Symmons,  1  Lead.  Cas. 
£q.  (4th  Am.  ed.)  484,  where  the  numerous  authorities  are  collected. 

^  Clarke  v.  Royle,  8  Sim.  499;  Parrott  v.  Sweetland,  8  M.  &  K.  655; 
Bucknell  o.  Pocknell,  18  Sim.  406. 
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of  the  price,  or  on  part  of  the  estate  for  the  whole  price ;  for  either 
of  these  securities  coDtradicts  the  notion  that  the  whole  prioe  is  to 
be  a  charge  on  the  whole  estate.^  The  question  whether  in  each 
particular  case  the  lien  is  relinquished,  can  only  be  determined  by 
the  special  circumstances.  If  the  nature  of  the  thing  bought,  and 
of  the  consideration  for  it,  exclude  the  supposition  that  the  lien 
was  relied  on,  that  circumstance  will  have  weight  in  the  decision ; 
or  if  a  security  be  taken  of  *a  character  and  value  which 
show  that  credit  was  exclusively  given  to  that  security,  that  ^  *  -■ 
£sbct  also  will  have  its  weight.  But  the  question  is  always  one  of 
intention,  to  be  collected  from  circumstances  which  have  taken 
place.' 

The  sixth  and  seventh  classes  of  imperfect  mortgages,  are  those 
of  equitable  ^m/oouM  and  elegit^  and  judgment  charges  under  1  & 
2Victc.llO,  SS.13,  14. 

The  writs  of  fieri  facias  and  elegit  are  writs  of  execution  after 
judgment,  respectively  requiring  the  sheriff  to  levy  the  debt  out  of 
the  debtor's  personal  or  real  estate.  And  being  writs  issued  out  of 
the  common  law  courts,  they  are  confined  in  their  operation  to  legal 
interests.  If  the  debtor  be  entitled  to  a  trust  or  equity  of  redemp- 
tion, his  interest  is  exempt  from  execution  at  law,  and  must  be  at- 
tached, if  at  all,  by  suit  in  equity.  A  partial  exception  to  this  rule 
was  introduced  by  the  Statute  of  Frauds,  giving  legal  execution 
against  the  real  estate  of  which  any  person  was  seised  in  trust  for 
the  debtor  at  the  time  of  execution  sued  out.    But  the  enactment 


*  Capper  o.  Spottiswoode,  Taml.  21 ;  Bond  v.  Kent,  2  Vem.  281 ;  Ander- 
0on  r.  Griffith,  66  Mo.  44 ;  Stuart  v.  Harrison,  52  Iowa  511 ;  Neal  v.  Speigle, 
as  Ark.  63;  Johnson  o.  Godden,  Id.  600;  Graylord  v.  Knapp,  15  Hun 
(N.  T.)  87.  The  question  whether  the  benefit  of  the  lien  passes  on  the  as- 
signment of  the  debt  for  the  unpaid  purchase-monej,  has  been  subject  to  much 
conflict  of  authority  in  the  various  states.  The  cases  are  collected  in  the  notes 
to  Mackreth  v.  Symmons,  1  Lead.  Gas.  Eq.  (4th  Am.  ed.)  492.  Among  some 
of  the  later  decisions  it  was  held  to  pass  in  Moore  v.  Lackey,  58  Miss.  85 ; 
Flanagan  v.  Gnshman,  48  Tex.  241 ;  Morris  v.  Ham,  47  Ai^.  29S ;  Sloan  r. 
Campbell,  71  Mo.  887  ;  contra  in  Bonnell  r.  Holt,  89  HI.  71 ;  Small  v.  Stagg, 
95  Id.  89 ;  Gate  v.  Gate,  87  Tenn.  41 ;  Fh^  Nat.  Bank  v.  Salem  Mills  Go., 
99  Fed.  Bep.  89.  The  cases  in  the  various  states  are  collected  in  Pom.  Eq. 
Jar.  §  1254. 

*  Nairn  v.  Frowse,  6  Yes.  752 ;  Mackreth  v.  Symmons,  15  Id.  829 ;  Winter 
«.  Anaon^  8  Rnss.  488 ;  8  Sug.  Y.  &  P.  c  xviii. 
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did  not  extend  to  chattels  real,  to  trusts  under  which  the  debtor 
has  not  the  whole  interest,  to  equities  of  redemption,  or  to  any  equit- 
able interest  which  had  been  parted  with  before  execution  sued  out.^ 

The  remedy  afforded  to  the  creditor  in  equity,  when  either  of 
these  writs  has  been  issued,  is  termed  an  equitable  feri  fcusias^  or 
degiiy  according  as  it  is  sought  against  personal  or  real  estate. 

Its  modus  operandi  is  of  a  threefold  character,  first  by  injunction 
against  setting  up  an  outstanding  estate  in  bar  of  execution  at  law; 
secondly,  by  appointment  of  a  receiver ;  and,  thirdly,  in  the  case 
of  an  equity  of  redemption,  by  permitting  the  judgment  creditor  to 
redeem.  But  it  is  strictly  confined  to  its  l^itimate  object,  viz., 
r^-.  oQ-i  the  imposing  *on  the  equitable  interest  \he  liability  which 
would  attach  at  law  on  a  corresponding  l^al  interest 
In  accordance  with  this  principle,  no  relief  can  be  obtained  in 
equity  until  the  title  is  perfected  at  law  by  suing  ont  the  writ ;  but 
it  is  not  necessary  that  the  writ  should  be  returned.  There  is  an 
apparent  exception  to  this  rule  where  the  judgment  creditor  is  seek- 
ing to  redeem  a  mortgage,  or  where  the  debtor  is  dead,  and  ad- 
ministration of  his  assets  is  wanted.  In  the  former  case,  the  court, 
finding  the  creditor  in  a  condition  to  acquire  a  power  over  the  es- 
tate by  suing  ont  the  writ,  acts,  as  it  does  in  all  similar  cases,  and 
enables  him  to  redeem  other  encumbrances ;  in  the  latter,  if  under 
any  circumstances  the  estate  is  to  be  sold,  it  pays  off  the  judgment, 
because  it  will  not  sell  subject  to  the  debt,  and  it  cannot  otherwise 
make  a  title  to  the  estate.  In  accordance  with  the  same  principle, 
a  sale  will  not  be  decreed  on  an  equitable  degiiy  unless  a  special 
jurisdiction  supervenes,  e.  g.y  in  a  suit  to  administer  the  debtor's 
assets ;  but  the  relief  is  confined  to  perception  of  rents.  Nor  will 
a  decree  be  made  for  charging  property  by  way  of  equitable  fieri 
fadaa  or  degiiy  if  the  property  be  of  a  kind  exempt  from  execution 
at  law,  6.  g.j  stock  or  shares ;  nor  for  charging  (independently  of 
the  late  statute)  more  than  the  moiety  of  a  trust  in  land ;  but  it  is 
otherwise  with  respect  to  an  equity  of  redemption,  for  the  judgment 
creditor  is  obliged  to  redeem  the  entirety,  and  cannot  be  afterwards 
deprived  of  it  without  payment  of  his  demand.* 

1  29  Car.  2,  c.  2,  8.  10 ;  Forth  o.  Duke  of  Norfolk,  4  Mad.  SOS. 

*  Mitf.  126 ;  Neate  v,  Duke  of  Marlborough,  S  M.  &  C.  407 ;  Stileman  v. 
Ashdown,  2  Atk.  608 ;  Rider  o.  Kidder,  10  Tea.  860,  868 ;  Skeelea  o.  Shearley, 
8M.  &C.  112. 
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The  righta  of  a  judgment  creditor^  except  as  against  purchasers 
and  mortgagees  without  notice,  are  much  increased  by  a  late  stat- 
ute. The  operation  of  ihe  fieri  fcusiaa  and  degU  at  law  is  extended, 
and  a  new  right  is  introduced  by  way  of  equitable  charge,  enforce- 
able in  like  manner  with  a  charge  by  contract.  It  is  enacted  by 
the  same  statute,  that  decrees  and  orders  of  courts  of  equity,  and 
all  rules  *of  courts  of  law  and  orders  in  bankruptcy  and  r«ioi-| 
lunacy  for  payment  of  money,  shall  have  the  effect  of  judg- 
ments. And  that  judgments,  rules,  and  orders  of  certain  inferior 
courts,  may  be  removed  into  a  superior  court,  and  acted  on  as  a 
judgment  thereof;  but  not  so  as  to  operate  against  purchasers  or 
creditors  until  delivery  of  the  writ.^ 

The  operation  of  the  elegit  at  law  is  extended,  so  as  to  bind  the 
entirety,  instead  of  a  moiety  of  the  debtor's  land,  to  include  lands 
of  copyhold  and  customary  tenure,  lauds  over  which  the  debtor 
has  a  sole  disposing  power  exercisable  for  his  own  benefit,  and 
lands  of  which  the  debtor,  or  any  person  in  trust  for  him,  is  seised 
or  possessed  at  the  time  of  entering  the  judgment.  It  appears, 
therefore,  to  include  leaseholds  and  trust  estates,  belonging  to  the 
debtor  at  the  date  of  the  judgment,  and  to  render  his  alienation  of 
the  one  before  the  delivery  of  the  writ,  or  of  the  other  before  exe- 
cution is  sued  out,  no  longer  material.' 

The  operation  of  the  fieri  facias  at  law  is  extended  by  author- 
izing the  sheriff  to  seize  money,  bank  notes,  bills  of  exchange,  and 
other  securities,  to  pay  the  money  or  notes  to  the  creditor,  and  to 
sue  on  the  bills  or  securities  in  his  own  name,  paying  over  the 
money  to  be  recovered  to  the  creditor.* 

The  remedies  by  equitable  ^m/ootoa  and  elegit  will  of  course  be 
extended  in  a  corresponding  d^ree ;  but  they  are  still  &r  from  sat- 
isfactory remedies.  The  elegit  is  imperfect,  because  it  can  only  ope- 
rate by  perception  of  profits,  and  does  not  authorize  acceleration  of 
payment  by  a  sale ;  the  fieri  fiidaa  is  imperfect  because  it  cannot 
operate  on  stock  or  shares. 

In  order  to  obviate  these  difiBculties  the  judgment  charge  has 
been  introduced. 

M  &  2  Vict.  c.  110,  8.  9-22 ;  2  Id.  c.  11,  s.  5. 

M  &  2  Viet,  c  110,  8.  11 ;  2  Sug.  Y.  &  P.  401 ;  5  Jarm.  Byth.  48 ;  1  Id. 
107 ;  Prideaiix  on  Judgments  58. 
»  l&2yict.  c.  110,  8.  12. 
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r*1  *^21  *The  right  to  an  elegit  or  ferifdciaSy  whedier  legal  or 
eqaitable^  is  left  untouched,  and  in  the  case  of  personal 
estate,  other  than  stock  or  shares,  no  alteration  has  been  made. 
But  with  respect  to  real  estate,  whether  l^al  or  equitable,  and 
whether  liable  to  execution  or  not,  and  with  respect  to  interest  in 
stock  or  shares,  whether  legal  or  equitable,  the  operation  of  the 
judgment  is  still  further  extended,  and  it  is  constituted,  under  cer- 
tain restrictions,  an  actual  charge  in  equity ;  but  the  operation  of 
such  charge,  as  well  as  the  extended  execution  under  the  preceding 
clauses,  is  declared  of  no  effect  as  against  purchasers  or  mortgagees 
without  notice.^ 

The  judgment  charge  on  real  estate  is  created  by  an  enactment, 
that  a  judgment  properly  roistered  shall  operate  as  a  charge  in 
equity  on  all  lands  and  hereditaments,  including  copyholds  and 
customary  holds,  to  which  the  debtor  may,  at  or  after  the  time  of 
entering  the  judgment,  be  entitled,  for  any  estate  or  interest  at  law 
or  in  equity,  whether  in  possession,  reversion,  or  remainder,  or 
expectancy,  or  over  which  he  may  at  either  of  such  times  have  a 
sole  disposing  power  exercisable  for  his  own  benefit,  and  shall  be 
binding  against  himself  and  all  persons  claiming  under  him,  and 
also  against  his  issue  and  persons  whom,  without  assent  of  any 
other  person,  he  might  bar,  with  the  like  remedies  in  equity  for  its 
enforcement,  as  if  he  had  by  writing  under  his  hand  agreed  to 
chai^  them  with  the  debt  and  interest  But  it  is  enacted,  that  no 
judgment  creditor  shall  be  entitled  to  proceed  in  equity  to  obtain 
the  benefit  of  such  charge,  until  after  the  expiration  of  one  year 
from  the  time  of  entering  up  the  judgment ;  and  that  no  such 
charge  shall  operate  to  give  any  preference  in  bankruptcy,  unless 
such  judgment  shall  have  been  entered  up  one  year  at  least  before 
the  bankruptcy.* 

hy  enactments,  that  if  a  judgment  debtor  have  an  estate  or 
interest  in  stock  or  shares,  or  in  the  dividends  or  interest  of  stock 
or  shares  standing  in  his  name  in  his  own  right,  or  in  the  name  of 
any  other  person  in  trust  for  him,  or  in  the  name  of  the  Accountants- 

>  2&8yict.  c.  11,  s.  5. 

>  1  &  2  Vict.  c.  110,  8.  18;  Smith  v.  Hwst,  1  Coll.  705;  Clare  v.  Wood, 
4  Hare  SI  ;  Harris  v.  Danson,  15  Sim.  128. 
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General,  a  judge's  order  may  be  obtained,  to  be  made  in  the  first 
instance  ex  parte,  and  afterwards  made  absolute  on  notice,  chaining 
such  stock  or  shares,  or  any  part  thereof,  or  the  dividends  or  in- 
terest thereon,  with  payment  of  the  judgment  debt  and  interest ; 
and  that  such  order  shall  entitle  the  judgment  creditor  to  the  same 
remedies  as  if  the  charge  had  been  made  by  the  debtor  himself; 
provided  that  no  proceedings  shall  be  taken  to  have  the  benefit  of 
such  charge  until  after  the  expiration  of  six  calendar  months  firom 
the  date  of  the  order.^ 

Under  these  clauses  the  right  of  the  judgment  creditor  is  no 
longer  restricted  to  property  which  is  capable  of  seizure,  nor  to  the 
inconvenient  remedy  by  perception  of  profits ;  but  is  extended  to 
all  property,  both  legal  and  equitable,  and  may  be  made  avaikble 
by  sale. 

A  clause  is  contained  in  the  act  for  the  purpose  of  precluding  a 
creditor  firom  enforcing  his  remedies  under  it  against  the  debtor's 
property,  and  at  the  same  time  taking  the  debtor's  person  in  execu- 
tion. The  common  law  rule  on  this  subject  is,  that  if  part  only  of 
the  debt  be  levied  on  a  fieri  fdcias,  or  on  execution  had  of  goods 
under  an  elegit^  the  plaintiff  may  have  a  capias  ad  satisfa/nendum  for 
the  residue ;  but  that  if  lands  be  seized  under  an  etegit,  the  execution 
is  of  so  high  a  nature  that  after  it  the  body  of  the  defendant  can- 
not be  taken.'  The  statutory  enactment  is  that,  if  a  judgment 
creditor  who  under  the  powers  of  the  act  shall  have  obtained  a 
charge,  or  be  entitled  to  the  benefit  '*'of  a  security,  shall  r^ci  04-1 
afterwards  and  before  the  property  so  charged  or  secured 
shall  have  been  realized,  and  the  produce  applied  towards  payment 
of  the  debt,  cause  the  person  of  the  debtor  to  be  taken  in  execu- 
tion, he  shall  be  deemed  to  have  relinquished  such  charge  or 
sectirity.' 

>  1  &  2  Vict  c.  110,  88. 14  &  15 ;  3  &  4  Id.  c.  S2,  8.  1 ;  Bristed  v.  Wilkins,  S 
Hare  235. 

'  9  Stepb.  Bl.  650,  652. 

•  1  &  2  Vict.  c.  no,  8.  16  ;  Houlditch  v.  Collins,  5  Beav.  497. 
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[♦135]  *CH AFTER   IV. 

OF  OONVEfiSION — PRIORITIES — ^NOTICE — ^TACKING. 

In  immediate  connection  with  the  subjects  just  considered,  of 
trusts,  contract,  and  mortgage,  we  have  to  consider  the  doctrines  of 
equitable  conversion,  and  of  priority  among  conflicting  equities ; 
doctrines  which,  though  applicable  to  all  subjects  of  equitable  juris- 
diction, are  more  especially  important  in  r^ard  to  these. 

The  doctrine  of  Equitable  Conversion  is  embodied  in  the 
maxim  that  '^  What  ought  to  be  done  is  considered  in  equity  as 
done;''  and  its  meaning  is,  that  whenever  the  holder  of  property 
is  subject  to  an  equity  in  respect  of  it,  the  court  will,  as  between 
the  parties  to  the  equity,  treat  the  subject-matter  as  if  the  equity 
had  been  worked  out,  and  as  impressed  with  the  character  which 
it  would  then  have  borne. 

The  simplest  operation  of  this  maxim  is  found  in  the  rule 
already  noticed,  that  trusts  and  equities  of  redemption  are  treated 
as  estates ;  but  its  effect  is  most  obvious  in  the  constructive  change 
of  property  from  real  to  personal  estate,  and  vice  verm^  so  as  to 
introduce  new  laws  of  devolution  and  transfer. 

Let  us  first  consider  the  doctrine  in  its  operation  under  a  trust. 

The  rule  in  respect  to  trusts  is,  that  if  an  imperative  trust  is 
created  either  for  employing  money  in  the  purchase  of  land,  or  for 

r*1^f)1  ^^^^°S  ^^°^  ^^'^  turning  it  into  *money,  the  money  or 
land,  of  which  a  conversion  is  directed,  will  be  dealt  with 
in  equity  during  the  continuance  of  the  trust,  and  for  objects  within 
the  scope  of  the  trust,  as  if  the  purchase  or  sale  had  been  actually 
made.^ 

1  Fletcher  v.  Aslibumer,  1  B.  C.  C.  497.  The  rule  is  well  lettled  that 
where  there  is  an  absolute  and  imperative  direction  that  land  shall  be  sold  and 
turned  into  money,  or  money  be  employed  in  the  purchase  of  land,  the  money 
is  considered  in  equity  in  all  respects  as  converted  into  land,  or  the  land  into 
money,  as  the  case  may  be :  Craig  p.  Leslie,  8  Wheat.  564 ;  Peter  r.  Beverly, 
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The  points  which  require  notioe  under  this  nile  are  the  require- 
ment that  the  converting  trust  shall  be  imperative,  and  the  limita- 
tion of  the  continuance  and  purposes  of  the  conversion  so  as  to 
coincide  with  the  continuance  and  purposes  of  the  trust 

First,  the  conversion  must  be  directed  by  an  imperative  trust ; 
for  if  the  trustees  are  entitled  to  exercise  a  discretion,  there  is  no 
duty  imposed  on  them  to  make  the  change  and  no  reason  to  deal 
with  the  property  as  if  they  had  done  so.^    If,  for  example,  the 

10  Peters  582;  Taylor  v,  Benham,  5  How.  283 ;  Hawley  v.  James,  5  Paige 
820 ;  Smith  v.  McCrary,  3  Ired.  £q.  294 ;  Gott  v.  Cook,  7  Paige  6§4 ;  Com- 
monwealth V.  Martin's  Ex'rs,  5  Manf.  117;  Kane  v,  Gott,  24  Wend.  660; 
Johnson  p.  Bennett,  89  Barb.  251 ;  Pratt  v.  Taliaferro,  8  Leigh  419 ;  Ruther- 
ford 9.  Green,  2  Ired.  £q.  122 ;  Siter  v,  McClanachan,  2  Gratt.  2S0;  Harcam 
9.  Uadnall,  14  Id.  869;  Wilkins  v.  Taylor,  8  Rich.  £q.  294;  Reading  o. 
Blackwell,  I  Bald.  1 66 ;  Hurtt  v.  Fisher,  1  Har.  &  G.  88  ;  Leadenham  v. 
Nicholson,  Id.  267 ;  Morrow  v.  Brenizer,  2  Rawle  185 ;  Burr  v.  Sim,  1 
Whart.  265 ;  Smith  v.  Starr,  8  Id.  65 ;  Rice  v.  Bixler,  1  W.  &  S.  445 ;  Wil- 
hng  p.  Peters,  7  Pa.  St.  288 ;  Parkinson's  Appeal,  82  Id.  455 ;  Brolasky  v. 
Gally's  Ez'rs,  61  Id.  509 ;  Laird's  Appeal,  85  Id.  889 ;  Jones  v.  Caldwell,  97 
Id.  42 ;  Miller  v.  Commonwealth,  HI  Id.  821  ;  Philadelphia's  App.,  112  Id. 
470 ;  Shaw  v.  Chambers,  48  Mich.  855 ;  Perkins  v.  Coughlan,  148  Mass.  30 ; 
King  V.  King,  IS  R.  I.  501.  AcoUection  of  English  authorilies  on  this  subject 
will  be  found  in  Fonblanque's  £q.,  toI.  L,  book  1,  ch.  6,  sec.  ix.,  notes  s  and  t. 
See  the  notes  to  Fletcher  v.  Ashbnmer,  1  Lead.  Cas.  Eq.  826  ;  also  5  Am.  St. 
141,  note,  where  the  subject  is  discussed  and  the  cases  are  collected ;  also  1 
Law.  Rep.  An.  887,  note.  Where  one  by  will  directed  real  estate  to  be  sold, 
and  the  proceeds  divided  among  residuary  legatees,  and  one  of  them,  a  feme 
cooerij  died  before  the  time  of  payment,  it  was  held  that  the  land  must  be  con- 
sidered as  money ;  and  there  being  no  election  by  the  feme  covert  to  take 
the  legacy  as  land,  the  devise  passed  to  the  husband  and  his  representatives 
as  pemnalty:  Rinehart  v.  Harrison,  Bald.  177.  Where  a  will  directs 
executors  to  sell  the  real  estate,  and  distribute  the  proceeds  in  a  manner 
specified,  the  land  will  be  treated  as  personal  property,  and  upon  the  death  of 
one  of  the  distributees  before  the  time  appointed  for  the  sale,  his  share  will  de- 
scend as  personal  estate :  Marsh  v.  Wheeler,  2  Ed.  Ch.  156 ;  Pratt  v.  Taliaferro, 
3  Leigh  419 ;  Reading  v.  Blackwell,  Bald.  166  ;  Smith  v.  McCrary,  8  Ired. 
£q.  203 ;  Hurtt  v.  Fisher,  1  Har.  &  G.  88 ;  Morrow  v.  Brenizer,  2  Rawle  185. 

Where  the  sale  is  made  by  the  act  of  the  law,  as  under  proceedings  for  pay- 
ment of  debts  or  to  make  partition,  there  is  no  conversion  until  all  the  conditions 
of  sale  are  complied  with,  at  least  so  far  as  to  entitle  the  purchaser  to  a  deed : 
Biggert's  Estate,  20  Pa.  St.  17 ;  and  see  Betts  v.  Wirt,  8  Md.  Ch.  118 ;  Jones 
r.  Plummer,  20  Id.  416. 

^  Dominick  v.  Michael,  4  Sandf.  S.  C.  374 ;  Bleight  v.  Manufacturers' 
Bank,  10  fa.  St.  181;  Pratt  v.  Taliaferro,  8  Leigh  419;  Montgomery  v. 
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trustee  is  aathorized  to  '^  sell  or  not  sell^  as  he  may  think  best/'  or 
if  he  is  directed  to  purchase  '^  fieeholds  or  leaseholds/'  or  to  invest 
^^  on  land  or  good  security/'  there  is  no  positive  expression  of  in- 
tention to  convert,  and  the  court  in  dvbio  will  not  interfere ;  but 
the  use  of  such  expressions,  or  of  others  which  in  terms  imply  an 
option,  will  not  deprive  the  trust  of  an  imperative  character,  if 
other  portions  of  the  instrument  show  a  contrary  intent  A  mere 
declaration  that  the  property  shall  be  considered  as  converted  is 
immaterial ;  for  it  is  not  the  declaration,  but  the  duty  to  converty 
which  creates  the  equitable  change.^ 
Secondly,  the  duration  of  the  converted  character  is  coincident 

Milliken,  1  Sm.  &  M.  Ch.  495 ;  Greenwaj  v,  Greenway^,  2  De  6.,  F.  &  J. 
12S:  James  v.  Throckmorton,  57  Cal.  8€S;  Pyle's  App.,  102  Pa.  St.  SI 7; 
Perot's  App.,  Id.  235 ;  Taylor  v.  Maris,  00  N.  C.  619 ;  Hobson  o.  Hale,  95 
N.  Y.  5SS;  Ford  v.  Ford,  70  Wis.  19.  ''  Allow"  was  held  to  be  a  positi^ 
direction  in  Ramsey  v.  Hanlon,  88  Fed.  Rep.  425.  8o  also  where  the  power 
to  sell  is  merely  an  authority  depending  on  a  contingency :  Miller's  Appeal, 
60  Pa.  St.  404.  And  where  the  power  is  conditional  or  b  to  be  exercised 
upon  the  consent  of  the  parties  in  interest,  there  is  no  conversion — at  least 
until  a  sale  is  actually  made:  Nagle's  Appeal,  18  Pa.  St.  261 ;  Stoner  o. 
Zimmerman,  21  Id.  894 ;  Ross  v,  Drake,  87  Id.  878 ;  Anewalt's  Appeal,  42 
Id.  414  ;  Keller  v.  Harper,  64  Md.  74. 

If  the  direction  to  sell  be  absolute  and  imperative,  it  is  not  material  that  the 
tima  for  making  the  sale  is  postponed — the  conversion  will  in  such  case  take 
efiect  from  the  death  of  the  testator:  Reading  o.  Black  well,  Baldw.  166; 
Rinehart  v.  Harrison,  Id.  177;  Hocker  v.  Grentry,  8  Mete.  478;  Leiper  v. 
Thompson,  60  Pa.  St.  177;  McClure's  Appeal,  72  Id.  414;  Roland  v. 
Miller,  100  Id.  47;  Mc Williams's  App.,  117  Id.  Ill ;  Mellon  o.  Reed,  128 
Id.  1 ;  Stevenson's  Estate,  2  Del.  Ch.  197;  Massey  v.  Modawell,  78  Ala.  421 ; 
and  a  discretion  as  to  the  time  or  manner  of  making  the  sale  will  not  prevent 
a  conversion  if  the  direction  to  sell  be  absolute :  Tazewell  v.  Smith,  1  Rand. 
818;  Lent  v.  Howard,  S9  N.  Y.  169;  DeUifield  v.  Bariow,  107  Id.  585; 
Bell  V.  Bell,  25  S.  C.  149 ;  Carr  v.  Branch,  8  Southeast.  Rep.  476 ;  Morris  v. 
Griffith,  26  Ch.  D.  601 ;  Gilbert  v.  Aviolet,  58  L.  T.  Rep.  48  ;  c/.  Christler's 
£x*rs  V,  Meddis,  6  B.  Mon.  85.  A  mere  power  to  sell  will  not  woi^  a  con- 
version: Phelps  V.  Pond,  28  N.  Y.  69;  Chew%.  Nicklin,  45  Pa.  St.  84; 
Hunt's  App.,  105  Id.  128;  but  if  the  sale  be  actually  made  there  is  a  con- 
version :  Kouvalinka  v.  Geibel,  40  N.  J.  £q.  448 ;  Crump  v.  Leicester,  56 
L.  T.  Rep.  S8. 

I  Thornton  v.  Hawley,  10  Yes.  129;  PoUey  v.  Seymour,  2  Y.  &  0.  708; 
Cookson  V.  Cookson,  12  CI.  &  F.  121 ;  Att-Gen.  v.  Mangles,  5  Mee.  8c  W. 
128;  Taylor  v.  Taylor,  8  De  G.,  M.  &  G.  190;  Robinson  v.  The  Govemon, 
etc.,  10  Hare  29. 
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with  that  of  the  trust.  For  the  conversion  originates  in  the  duty 
of  the  trustee ;  and  if  the  trust '  be  countermanded  either  by  the 
exercise  of  a  revoking  power  in  the  donor^  or  by  the  act  of  those 
in  whom  the  absolute  dominion  has  vested^  the  duty  is  at  an  end ; 
and  the  constructive  conversion  is  determined  with  it. 

Wherethetrust  is  countermanded  by  the  subsequent '^'own-  r^^  <.,.-| 
era,  their  act  is  denominated  a  reconversion.'  And  such  act  ^  ^ 
must  be  equally  unequivocal  with  the  original  trust  It  need  not, 
however,  be  evidenced  by  an  express  declaration  of  change.  It  is 
sufficient  if  the  conduct  of  the  parties  distinctly  shows  an  intention 
to  deal  with  the  property  in  its  original,  instead  of  its  converted 
character;  as,  for  example,  by  entering  on  and  demising  land 
which  is  directed  to  be  sold,'  or  by  receiving  or  reinvesting  money 
which  is  directed  to  be  laid  out  in  land.'  But  if  an  estate  is 
directed  to  be  sold,  and  the  proceeds  to  be  divided  among  several 
persons,  a  reconversion  cannot  be  effected  until  all  are  competent 
and  willing  to  join ;  for  the  duty  imposed  on  the  trustee,  is  to  con- 
vert the  entire  estate  for  the  benefit  of  all,  and  that  duty  continues 
until  countermanded  by  all.^ 

The  receipt  by  the  ce^i  que  trust  of  money  convertible  into  land 
operates,  as  we  have  seen,  as  a  reconversion.  And  the  same  result 
follows  where  a  covenant  has  been  entered  into  for  purchasing  land 

^  Thoagli  land  directed  to  be  sold  is  considered  as  money,  yet  an  election 
may  be  made  by  those  having  a  right  to  elect  to  take  it  as  land :  Tazewell  i7. 
Smith,  1  Band.  818 ;  Craig  v,  Leslie,  3  Wheat.  578;  Burr  v.  Sim,  1  Whart. 
252;  Broome  v.  Curry,  19  Ala.  805 ;  Beadle  u.  Beadle,  2  McCrary  C.  Ct.  586. 
But  this  election  must  be  by  some  unequivocal  act,  and  all  the  parties  interested 
must  join:  Pratt  v.  Taliaferro,  8  Leigh  428;  Harcum  v.  Hudnall,  14  Gratt. 
869;  High  v.  Worley,  88  AU.  196;  Willing  v.  Peters,  7  Pa.  St.  287; 
Beatty  v.  Byers,  18  Id.  105;  Evan's  Appeal,  68  Id.  18iS  ;  Dixon  t;.  Gayfere, 
1  De  G.  &  J.  655.  It  has  been  held  that  a  slight  expression  of  intention  is 
sufficient  to  constitute  an  election :  Prentice  v.  Janssen,  79  N.  Y.  478 ;  Fox- 
well  V.  Lewis,  SO  Ch.  D.  654 ;  Potter  v.  Dudeney,  56  L.  T.  Bep.  895.  Mere 
lapse  of  time,  however  great,  is  not  sufficient :  Beatty  v.  Byers,  supra*  Nor 
the  mere  entering  into  and  taking  possession  of  the  estate :  Dixon  v.  Gayfere, 
tupra.  As  to  the  power  of  an  infant  to  make  an  election,  see  Burr  v.  Sim, 
Pratt  9.  Taliaferro,  Fletcher  v.  Ashburner,  supra. 

'  Crabtree  v.  Bramble,  8  Atk.  680;  Davidson  v.  Trimmer,  11  Ch.  D.  841. 

*  Lingen  v.  Sowray,  1  P.  W.  172 ;  Cookson  v.  Cookson,  12  CI.  &  F.  121. 

*  Fletcher  v.  Ashburner,  1  B.  C.  C.  497,  500 ;  Deeth  v.  Hale,  2  Moll.  817; 
Seely  v.  Jago,  1  P.  W.  889. 
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on  trusty  and  the  covenantee  has  become  the  only  oedai  que  trud. 
In  this  case  the  money  is  said  to  be  ^^  at  home'^  in  his  hands ;  and 
the  union  of  the  double  character  in  himself  operates  as  a  construc- 
tive receipt^  and  determines  the  trust^ 

It  has  been  contended  that  the  right  to  countermand  the  con- 
verting trust  renders  a  gift  of  the  proceeds  of  conversion  equiva- 
lent to  a  gift  of  the  unconverted  property ;  and,  consequently,  that 
a  gift  of  land  to  a  trustee,  on  trust  to  sell  and  pay  the  proceeds  to 
an  alien,  is  invalid  as  against  the  policy  of  law.  But  it  is  decided 
otherwise ;  for  the  trust  is  in  truth  a  compliance  with  the  law  by 
directing  that  the  land  shall  be  sold  to  persons  who  may  *le- 
^  -'  gaily  hold  it,  in  order  to  raise  the  money  which  the  alien 
may  legally  hold.  And,  although  the  alien  would  be  entitled  to 
elect  against  the  conversion,  there  is  no  reason  to  force  that  election 
on  him,  or  to  inflict  a  forfeiture  of  money,  which  he  can  enjoy, 
because  he  might  have  elected  to  take  land,  which  he  cannot' 

Thirdly,  the  conversion  will  operate  for  those  purposes  only 
which  fall  within  the  scope  of  the  trust. 

The  principal  doubte  on  this  point  have  arisen  in  «gaid  to  «- 
suiting  trusts ;  viz.,  where  conversion  is  directed  for  a  particular 
purpose,  which  fails  to  exhaust  the  entire  interest  The  question 
then  arises,  whether  the  owner  under  the  resulting  trust  shall  be 
determined  according  to  the  original,  or  according  to  the  converted, 
nature  of  the  property. 

The  law  on  this  subject  has  been,  to  some  extent,  stated  under 
the  head  of  Resulting  Trust ;  but  it  will  be  convenient  to  restate  it 
here. 

The  general  principle  is,  that  the  conversion  is  limited  to  the 
purpose  of  the  donor,'  and  that,  therefore,  in  the  event  of  fiulure, 
the  property  will  devolve  according  to  its  original  character.  If, 
for  example,  land  be  devised  for  sale  with  a  direction  to  apply  the 

>  Palteney  v.  Darlington,  1  B.  C.  C.  228,  288 ;  7  B.  P.  C.  by  TomL  630 ; 
Wheldale  v.  Partridge,  8  Yes.  227,  835. 

'  Fourdrin  o.  Gowdey,  3  M.  &  K.  888  ;  De  Hoarmelin  v.  Sheldon,  1  Be«T. 
79 ;  4  M.  &  C.  525 ;  Craig  v.  Leslie,  3  Wheat.  564 ;  Commonwealth  v,  Martin, 
5  Munf.  117 ;  Taylor  v,  Benham,  5  How.  (U.  8.)  269;  Anstice  v.  Brown,  6 
Paige  448. 

*  Conversion  is  not  to  be  presumed  beyond  the  purposes  of  the  will :  Orrick 
V.  Boehm,  49  Md.  72. 
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produce  for  purposes  alix^ther  ill^al,  or  which  altogether  fail^ 
the  heir-atnlaw  is  entitled.  If  the  purposes  are  partially  illegal^  or 
partially  &il,  or  if  they  require  the  application  of  a  part  only  of 
the  land  devised^  he  is  entitled  to  so  much  of  the  land  or  of  its 
produce  as  was  destined  for  the  ineffective  purpose,  or  so  much  as 
is  not  required  for  the  purposes  of  the  will.*  And  e  converso,  if  a 
purchase  of  land  be  directed  for  purposes  which  are  altogether  or 
partially  iUegal,  or  which  altogether  or  partially  fail,  the  next  of 
kin  are  entitled  to  the  money,  or  to  so  much  of  it,  as  cannot  or 
need  not  be  applied  to  the  purposes  of  the  will.'  In  like  manner, 
a  conveyance  of  *real  estate  in  the  owner's  lifetime,  on  trust,  r^^  oq-i 
to  convert  it  into  money  and  to  pay  the  proceeds  to  him  or 
to  his  executors,  will  not,  if  the  estate  is  unsold  at  his  death,  work 
an  equitable  conversion  in  favor  of  the  crown,  so  as  to  subject  it 
to  probate  duty.* 

To  this  extent  the  general  rule  is  clear.  But  where  real  estate  is 
devised  for  sale,  and  its  produce,  either  alone  or  in  union  with  the 
personal  estate,  is  constituted  a  fund  for  particular  payments,  a  con- 
tention sometimes  arises  as  to  the  purpose  really  in  view,  viz. : 
whether  it  was  confined  to  those  particular  payments,  or  extended 
to  a  total  change  of  character,  so  that  the  surplus  may  be  liable  as 

'  Morrow  9.  Brenizer,  2  Rawle  185 ;  Craig  v.  Leslie,  8  Wheat.  564  ;  Watson 
9.  Hajea,  5  My.  &  Cr.  125  ;  Wood  v.  Cone,  7  Paige  472 ;  Wood  v.  Keys,  8  Id. 
865 ;  Lindsay  v,  Pleasants,  4  Ired.  £q.  820 ;  North  v.  Valk,  Dudley's  £q. 
212;  Snowhillr.  Snowhill,  1  Green  Ch.  80;  Pratt  r.  Taliaferro,  8  Leigh  419; 
Wright  V.  Tmstees  Meth.  Episc.  Church,  Hoffman  202 ;  Beetive  v.  Hodgson, 
10  H.  L.  Cas.  656;  Rizer  v.  Perry,  58  Md.  112;  Williams  on  Executors 
€68;  notes  to  Ackroyd  v.  Smithson,  1  Lead.  Cas.  Eq.  872;  see  antey  S3. 
The  rights  of  the  heirs  are  not  affected  by  the  fact  that  the  produce  of  real 
estate  is  blended  with  personalty  as  a  joint  fund  :  Lindsay  v.  Pleasants,  4 
Ired.  Eq.  820. 

'  Cogan  V.  Stephens,  1  Beav.  482,  n. ;  Lewin  on  Tmstees,  App.  yii.;  Hereford 
V.  BaTenhill,  1  Beav.  481 ;  Eyre  v,  Marsden,  2  K.  564,  574 ;  Ackroyd  v. 
Smithaon,  1  B.  C.  C.  508.  See  Hawley  v.  James,  5  Paige  828 ;  Thorn  v. 
Coles,  8  Edw.  Ch.  880.  In  Reynolds  v.  Godlee,  Johns.  586,  it  was  held  that 
a  tmst  results  to  the  execntor  in  preference  to  the  next  of  kin  where  the  pur- 
poses fail  for  which  money  is  directed  to  be  laid  out  in  the  purchase  of  land ;  but 
this  waa  oTermled  in  Curtiss  v.  Wormald,  10  Ch.  D.  172,  where  it  was  decided 
that  an  andispoeed  of  interest  in  such  cases  goes  directly  to  the  next  of  kin. 

'  Matson  v.  Swift,  8  Bear.  868 ;  Taylor  v,  Haygarth,  14  Sim.  8.  See  Cra- 
dock  V.  Owen,  2  Sm.  &  Giffard  241. 
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personal  assets  to  creditors^  may  pass  to  a  legatee  of  the  personal 
residue,  and  may  have  the  benefit  of  augmentation  by  lapee,  inde- 
pendently of  the  enactment  of  1  Vict  c.  26.  The  prima  jo/At 
construction  is  in  favor  of  the  more  limited  view ;  but  if  the  will 
shows  an  intention  to  convert  qujood  the  ulterior  object,  there  is  no 
reason  to  confine  its  effects.  The  question,  however,  is  one  of  con- 
struction only,  and  it  is  sufficient  here  to  notice  that  it  exists.^ 

*  1  Jarm.  on  Wilis,  c.  xiz.,  88.  4  &  5 ;  Amphlett  v,  Parke,  1  Sim.  275 ;  4 
Rubs.  75  ;  2  R.  &  M.  221.  The  tendency  of  the  English  decisions  is  to  restrict 
the  conversion  to  the  particular  purposes  of  the  will,  however  absolute  the 
direction  for  it  may  be,  unless  the  testator  dbtinctly  indicates  an  intention  that 
the  conversion  is  to  prevail  as  between  the  persons  on  whom  the  law  casts  the 
real  and  personal  property  of  an  intestate,  viz. :  the  heir  and  next  of  kin,  or 
names  some  one  who  is  to  take  the  interest  which  may  remain  undisposed  of: 
see  note  to  Ackroyd  v.  Smithson,  1  Lead.  Cas.  £q.  (4  Am.  ed.)  11S4.  Thus 
it  has  been  held  that  a  direction  that  the  proceeds  of  real  estate  shall  be  con- 
sidered part  of  the  testator's  personal  estate,  and  taken  to  be  personal  estate 
to  all  intents  and  purposes,  or  that  such  proceeds  shall  not  in  any  event  lapse 
or  result  for  the  benefit  of  the  heir-at-law,  will  not  alone  be  sufficient  to  sustain 
the  conversion  as  to  an  undisposed-of  portion  so  as  to  give  it  to  the  next  of  kin 
in  preference  to  the  heir :  Taylor  o.  Taylor,  8  De  6.,  M.  &  6.  190 ;  Bedford 
V.  Bedford,  85  Beav.  584 ;  Robinson  o.  Governors  of  the  London  Hospital,  10 
Hare  19 ;  Bective  v.  Hodgson,  10  H.  L.  Cas.  656.  See  the  remarks  <^  Jessel, 
M.  R.,  in  Court  t?.  Buckland,  1  Ch.  D.  610,  in  which  he  recognizes  the  doo> 
trine  fully,  but  does  not  seem  to  approve  of  it. 

The  rules  of  construction  of  the  English  courts  have  not  been  generally  fol* 
lowed  in  the  United  States  upon  this  subject ;  and  if  it  appears  to  be  the  inien* 
tion  of  the  testator  that  land  shall  be  sold^  or  its  proceeds  treated  as  personalty 
at  all  events,  and  not  only  for  the  purposes  of  the  will,  the  conversion  will  take 
effect  out  and  out,  although  some  of  the  purposes  may  fail :  Evans's  App.,  63 
Pa.  St.  188;  Davis's  App.,  88  Id.  848;  Morrow  o.  Brenicer,  2  Rawle  186; 
Given  v.  Hilton,  95  U.  S.  591 ;  Wright  v.  Trustees  Meth.  Epis.  Church,  Hoff. 
man  205 ;  Craig  v,  Leslie,  3  Wheat.  568  ;  Orrick  v.  Boehm,  49  Md.  72. 

If  the  purposes  for  which  the  conversion  is  directed  be  specific,  such  as  the 
payment  of  debts,  legacies,  or  other  charges,  the  property  beyond  the  amount 
which  is  sufficient  to  pay  them  will  remain  in  its  original  state,  and  result  to 
the  heir  to  this  extent.  He  may  also  come  into  equity  and  restrain  *  trustee 
from  selling  more  than  is  necessary  for  their  payment,  or  he  may  offer  to  pay 
them  himself,  and  have  a  conveyance  of  that  part  of  the  land  not  sold  in  the 
first  ease,  and  the  whole  in  the  latter,  the  property  in  either  case  being  consid- 
ered land  and  not  money :  Burr  v.  Sim,  1  Whart.  252,  262 ;  Craig  o.  Leslie, 
%upTa,  See  Cook  v.  Cook,  5  C.  E.  Green,  575.  The  share  of  a  partner  in 
realty  forming  part  of  the  partnership  property  is  personalty :  Att.-Gen.  o. 
Hubbuck,  18  Q.  B.  D.  275;  c/.  Hulton  v.  Lbter,  61  L.  T.  Rep*  467;  the 
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The  drcomstanoe  that  the  conversion  has  been  de  facto  made,  is 
immaterial  in  determining  who  is  entitled  to  the  surplus.  But  the 
neoessitj  of  such  conversion  for  the  other  purposes  of  the  gift  may 
be  material  in  determining  in  what  character  the  party  takes. 
The  former  question  depends  on  the  original  character  of  the  prop- 
erty ;  the  latter  on  the  character  which  at  the  time  of  his  taking  it 
has  been  impressed  on  it  by  the  creator  of  the  trust.  The  test, 
therefore,  by  which  the  question  should  be  tried  is  the  inquiry 
whether  the  effective  trusts  do  or  do  not  require  the  conversion  to 
be  made.  If  they  do  require  it,  the  undisposed-of  interest  will 
be  held  by  him  in  its  converted  character ;  if  they  do  not,  in  its 
original  one.  Let  us,  for  example,  assume  that  land  is  devised  on 
trust  '''to  sell,  and  to  divide  the  proceeds  between  A.  and  r^tci  40-1 
B.  A.  dies  in  the  testator's  lifetime ;  B.  survives  him. 
In  this  case  there  is  a  resulting  trust  of  A.'s  moiety  for  the  heir ; 
but  a  sale  for  convenience  of  division  is  just  as  necessary  between 
A.  and  the  heir  as  it  was  between  A.  and  B.  The  execution  of  the 
trust,  therefore,  requires  a  sale,  although  its  purposes  do  not  ex- 
haust the  proceeds ;  and,  accordingly,  the  heir  will  take  his  share 
as  money ;  and  if  he  die  without  altering  its  destination,  it  will  go 
to  bis  executor  and  not  to  his  heir.  If,  on  the  contrary,  both  A. 
and  B.  die  in  the  testator's  lifetime,  there  is  a  resulting  trust  of  the 
entirety  for  the  heir.  A  sale,  therefore,  is  no  longer  wanted ;  the 
heir  will  take  the  estate  as  land;  and  on  his  death  it  will  devolve 
on  his  heir.^ 

sorplos  remainiiig  after  the  sale  of  partnenhip  land  for  the  settlement  of  the 
partnership  estate  is  in  equity  land,  and  not  money  :  Martin  v.  Morris,  62  Wis. 
418. 

■  Smith  9.  Claxton,  4  Madd.  484 ;  Jessop  v.  Watson,  1  M.  &  E.  665 ; 
Hereford  v.  Rayenhill,  6  BeaT.  51.  The  example  stated  in  the  text  illustrates 
the  distinction  between  a  total  and  a  partial  failure  of  the  purposes  for  which 
the  c<mversion  is  directed.  If  the  failure  is  total,  the  property  results,  and 
will  be  held  and  devolve  in  its  nnconyerted  form ;  if  partial,  and  the  conversion 
is  still  necessary  for  the  remaining  purposes  which  have  not  failed,  it  results  in 
its  converted  character.  See  Clark  v.  Franklin,  4  K.  &  J.  257 ;  Wall  v. 
Colshead,  2  De  G.  &  J.  688 ;  Wilson  v.  Coles,  28  Beav.  215 ;  note  to  Ackroyd 
V.  Smithson,  1  Lead.  Cas.  Eq.  872. 

After  actual  conversion,  however,  an  undisposed-of  interest  results  in  its 
converted  form,  or  as  the  rale  may  be  more  broadly  stated,  the  heir  or  next  of 
kin  will  take  such  interest  in  that  shape  in  which  it  happens  to  be  when  the 
light  to  it  aconies.    If  realty  at  that  time,  it  will  be  held  and  devolve  as  such ; 
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We  will  next  consider  the  doctrine  of  conversion  in  its  operation 
under  contracts.^ 

The  rule  in  respect  to  contracts  is^  that  if  a  binding  contract  be 
made  for  the  sale  of  land^  enforceable  in  equity,  such  contract, 
though  in  fact  unexecuted,  is  considered  as  performed ;  so  that  the 
land  becomes  in  equity  the  property  of  the  vendee,  and  the  pur- 
chase-money that  of  the  vendor.'  The  vendee,  therefore,  is  entitled 
to  the  rents  fix>m  the  day  named  for  completion,  or,  if  a  good  title 
be  not  then  shown,  &om  the  day  when  such  title  was  first  shown ; 
and  he  must  bear  any  loss,  and  will  be  entitled  to  any  benefit 
occurring  between  the  contract  and  the  conveyance.  And,  vice 
versa,  the  vendor  is  entitled  to  interest  from  the  same  time  if  the 
purchase-money  be  not  paid,  unless  such  non-payment  originate  in 
his  own  fiiult.'  On  the  same  principle,  if  either  party  die  before 
completion,  the  equitable  right  to  the  land  or  purchase-money  will 
devolve  as  real  or  personal  estate.  On  the  death  of  the  vendee  it 
will  pass  to  the  devisee  or  heir  ;*  who  will  be  entitled  to  have  the 

if  personaltj,  then  as  personal  estate :  In  re  Newberry's  Trusts,  5  Ch.  D.  746 ; 
Curteis  v,  Wormald,  10  Id.  172 ;  Pennell's  Appeal,  20  Pa.  St.  515.  In  apply- 
ing this  it  should,  of  course,  be  borne  in  mind  that  in  cases  of  partial  failure  of 
the  purposes  of  the  will  before  actual  conversion,  the  property  is  deemed  to  be 
converted  to  carry  out  the  remaining  purposes,  which  have  not  failed,  and  the 
rights  of  the  heir  or  next  of  kin  will  attach  in  this  form. 

'  The  rules  as  to  conversion  apply  to  agreements  between  parties  to  a  sale 
for  the  purposes  of  division:  Hardy  v.  Hawkshaw,  12  Beav.  552 ;  Kagle  r. 
Ingersoll,  7  Fa.  St.  197 ;  Turner  v.  Davis,  41  Ark.  270.  Or  to  a  conveyance 
for  the  benefit  of  creditors  on  trusts  for  sale :  Griffiths  v.  Ricketts,  7  Hare  299. 
An  infant's  share  in  the  proceeds  of  realty  sold  under  proceedings  in  partition, 
will  be  treated  as  real  estate  until  he  comes  of  age :  Bateman  o.  I^atham,  3 
Jones  £q.  85 ;  see  Mordaunt  v.  Benwell,  19  Ch.  D.  802. 

'  The  vendor's  heirs  hold  in  trust  for  the  vendee :  Masterson  p.  PuUen, 
62  Ala.  145;  see  ante,  128,  note. 

*  1  Sug.  y.  &  P.  c.  iv.  s.  1 ;  c.  vi.  8.  2 ;  8  Id.  c.  xvi.  a.  1. 

«  Griffith  V.  Beecher,  10  Barb.  S.  C.  482 ;  Aldrich  v.  Bailey,  71  Pa.  St. 
246 ;  Pascall  v.  Brandon,  79  N.  C.  504 ;  Keep  v.  Miller,  42  N.  J.  £q.  100, 
and  notes.  If  the  contract  be  rescinded  after  the  death  of  the  vendor,  it 
amounts  to  a  reconversion  into  land :  I^eiper's  Ex'rs  v.  Irvine,  26  Pa.  St.  54 ; 
and  upon  such  reconversion  the  land  will  go  to  the  widow  and  heirs  in  the 
shape  of  personal  property :  Leiper's  Appeal,  85  Pa.  St.  420.  The  conversion 
worked  by  a  contract  of  sale  does  not  affidct  the  rights  of  the  vendor's  creditors: 
Leiper's  Ex'rs  v.  Irvine,  supra,  A  devise  of  lands  is  revoked  by  an  agree- 
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price  paid  out  of  the  personalty,  or,  if  the  contract  be  re-   r*i4i i 
ficinded  afler  the  death,  ""will  be  entitled  to  the  purchase- 
money  instead.^    On  the  death  of  the  vendor  it  will  pass  to  his 
executor,  for  whom  the  devisee  or  heir  will  be  a  trustee.* 

In  the  case  of  contracts,  as  in  that  of  trusts,  it  is  essential  that 
the  contract  be  a  binding  one,  and  that  the  object  of  the  conversion 
be  within  its  scope. 

The  first  essential  is  that  the  contract  be  binding,  and  such  as 
the  court  will  specifically  execute. 

If,  therefore,  the  vendee  die  before  completion  of  the  contract, 
and  the  contract  be  one  which,  either  from  defect  in  the  title  or  for 
any  other  reason,  was  not  obligatory  on  him  at  his  decease,  the  heir 
or  general  devisee  of  realty  cannot  require  that  the  executor  shall 
complete  the  purchase.  If,  however,  it  were  binding  on  the  deceased 
contractor,  it  is  immaterial  that  it  was  optional  with  the  other  party. 
When  there  is  an  option,  if  it  be  declared  against  the  contract,  the 
property  will  go  according  to  its  original  character,  and  so  long  as 
the  option  is  undeclared,  the  intermediate  interest  will  follow  the 
same  course ;  but  when  the  option  is  made  in  favor  of  enforcing 
the  contract,  the  conversion  will  take  efiect  from  the  date  of  its 
being  declared.' 

The  second  essential  is  that  the  object  for  which  conversion  is 
assumed  be  within  the  scope  of  the  contract 

There  is  no  equity  for  assuming  a  conversion  in  favor  of  or 
against  any  person  who  is  not  a  party  to  the  contract.^ 

It  was  at  one  time  supposed  that  when  an  equitable  interest  had 
been  acquired  in  leasehold  property  by  a  deposit  of  the  lease  for 
securing  a  debt,  or  by  any  other  contract  in  the  nature  of  an  assign- 
ment to  sell  in  tbe  devisor's  life,  and  the  purchase-money  passes  to  the  residuary 
le^ratce  and  not  the  devisee:  Donohoo  v.  Lea,  1  Swan  (Tenn.)  119. 

^  Broome  v,  Monck,  10  Yes.  597. 

•  Knollys  v.  Shepherd,  qited  IJ.  &  W.  499 ;  1  Jarm.  on  Wills  147 ;  1  Sug. 
y.  &  P.  291 ;  Lumsden  v,  Frazcr,  12  Sim.  26S ;  Rose  v.  Jessup,  19  Pa.  St. 
280. 

'  Broome  v.  Monck,  10  Yes.  595;  Rose  v,  Cunynghame,  11  Id.  550; 
Townley  v.  Bedwell,  14  Id.  591 ;  1  Jarm.  on  Wills  49.  See  Collingwood  v. 
Row,  26  L.  J.  Ch.  649 ;  Kerr  v.  Day,  74  Pa.  St.  112. 

^  The  msj-Kiniy  "  Equity  regards  that  as  done  which  ought  to  be  done,'*  ap- 
plies only  to  persons  who  are  entitled  to  enforce  the  contract,  not  to  volunteers : 
Chetwynd  v.  Moigan,  31  Ch.  D.  596. 
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ment^  the  contract  was  not  only  binding  as  between  the  intermedi- 
ate parties,  but  that  the  landlord  had  a  right  to  treat  it  as  executed, 
and  to  proceed  in  equity  against  the  assignee.  A  case  might  cer- 
r*1421  **"*^y  *occur  in  which  the  person  having  the  equitable 
right  might  so  conduct  himself  as  to  raise  an  equity  in 
favor  of  the  landlord,  but  it  is  decided  that  the  mere  existence  of  the 
contract  cannot  confer  on  the  landlord  any  equity  to  interfere.^  It 
has  also  been  contended  that  a  husband's  assignment  of  his  wife's 
choses  in  action  should  exclude  the  wife's  right  by  survivorship,  on 
the  ground  that  such  an  assignment  implies  a  contract  to  reduce  the 
chose  into  possession,  and  is  equivalent  in  equity  to  such  reduction. 
This  proposition  was  first  overruled  in  respect  to  bankruptcy,  and 
it  was  decided  that  whatever  might  be  the  rights  of  purdiasers  for 
value,  the  assignees  in  bankruptcy  were  entitled  to  no  such  equity. 
It  was  next  overruled  with  respect  to  all  assignments,  although  for 
valuable  consideration,  if  the  chose  were  reversionary,  and  there- 
fore incapable  of  present  possession;  leaving  the  question  still 
open,  whether  it  were  capable  of  immediate  possession  or  becoming 
so  during  the  coverture,  the  wife  should  be  excluded.  The  princi- 
ple is  now  extended  to  all  cases ;  and  it  is  held  that,  although  the 
husband's  contract  for  value  may,  as  between  himself  and  the 
assignee,  be  equivalent  to  a  reduction  into  possession,  yet  as  against 
the  wife,  who  is  no  party  to  the  contract,  it  cannot  have  that  effect.* 
On  an  analogous  principle  to  that  of  conversion,  it  is  held  that 
where  property  subject  to  a  trust  has  been  unduly  changed,  the 
substituted  property  is  bound  by  the  incidents  of  that  which  it 
represents.*  If,  therefore,  the  guardian  or  a  trustee  of  an  infant 
invest  his  personal  estate  in  land  without  authority  for  so  doing, 
the  land  will  be  affected  in  equity  as  personal  estate,  and  will  pass 
to  the  adioinistrator  on  the  infant's  death.^    Or  again,  if  timber  be 

^  Moores  v.  Choat,  S  Sim.  SOS;  Close  v.  Wilbcrforce,  1  Beav.  112;  Rob- 
inson V.  Rosber,  1  You.  &  Coll.  7. 

'  Asbby  9.  Asbbj,  1  Coll.  563;  Rees  v.  Eeitb,  11  Sim.  88S;  Ellison  r. 
Elwin,  IS  Sim.  809  ;  Burnbam  v.  Bennett,  2  Coll.  254.  See,  bowever,  in  tbe 
United  States,  note  to  Hill  on  Trustees,  p.  642,  4tb  Am.  ed. 

*  See  Pbillips  v.  Crammond,  2  W.  C.  C.  R.  441 ;  and  note  ante,  page  93. 

^  Collins  V.  Cbamp's  Heirs,  15  B.  Mon.  118.     Wbere  tbe  real  estate  of  a 

lunatic  was  sold  and  the  money  paid  into  court,  it  was  beld  to  remain  land : 

In  re  Barker,  17  Cb.  D.  241 ;  so  wbere  tbe  land  of  a  lunatic  was  taken  by  a 

railroad  company  the  money  paid  therefor  was  beld  to  be  real  estate :  In  re 
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cut  by  a  guardian  or  trustee  on  the  estate  of  an  infant  tenant  in 
fee,  the  proceeds  will  be  realty,  and  will  go  to  the  *heir;  r^i^on 
it  is  otherwise  if  the  in&nt  be  tenant  in  tail,  for  the  con- 
version into  personalty  is  then  palpably  for  his  benefit,  and  the  act 
ceases  to  be  a  breach  of  trust.  If  the  timber  is  blown  down  by 
accident,  or  is  cut  down  by  a  stranger  tortiously,  or  if  the  act  of 
the  guardian  or  trustee  is  authorized  by  the  court,  there  is  no 
breach  of  trust,  and  therefore  no  equity.^ 

In  like  manner,  if  an  estate  or  fiind  has  been  changed  by  breach 
of  trust,  the  cestui  que  trust  may,  at  his  option,  waive  its  restora- 
tion, and  may  attach  and  follow  it  in  its  altered  form,  e.  ^.,  if  a 
trustee  or  executor  purchase  an  estate  with  his  trust  money  or 
assets,  and  the  fact  of  his  having  done  so  be  admitted  or  distinctly 
proved,  the  parties  interested  in  the  money  may  claim  the  estate, 
or  if  the  purchase  be  made,  partly  out  of  the  trust  fund  and  partly 
out  of  the  trustee's  own  property,  they  may  claim  a  lien  for  the 
amount  misapplied.  It  is  essential,  however,  that  the  one  prop- 
erty shall  have  been  produced  by  the  other ;  and  therefore  the  doo- 
tnne  will  not  apply  if  tiie  estate  be  purchased  with  borrowed  money 
and  a  trust  fund  misapplied  in  payment  of  the  debt.  The  principle 
of  this  doctrine  is  identical  with  that  which  originates  a  resulting 
trust,  that  when  one  man  pays  for  an  estate  and  has  it  conveyed  to 
another,  the  grantee,  who  has  the  legal  estate,  is  a  trustee  by  opera- 
tion of  law  for  the  purchaser.  If  a  trust  fund  be  applied  in  paying 
for  the  estate,  and  the  cestui  que  trust  affirms  the  purchase,  it  be- 
comes a  purchase  with  his  money,  and  entitles  him  to  the  estate. 
It  is  therefore  unnecessary  that  the  trust  should  be  evidenced  in 
writing,  notwithstanding  that  the  claim  may  be  for  real  estate. 
But  the  application  of  the  trust  fund  must  be  admitted  by  the  an- 
swer or  proved  by  convincing  evidence.  And  unless  there  be  cor- 
roborating circumstances,  such  as  a  written  account  by  the  trustee 
showing  how  the  *money  was  used,  or  a  clear  ioability  in  r*i  44-1 
him  to  make  the  purchase  with  other  funds,  mere  parol 

Togwell,  27  Ch.  D.  809  ;  but  where  the  committee  of  a  lunatic  inrested  per- 
aonalty  in  real  estate,  it  was  treated  as  land  :  Att.-Gen.  v.  Marquess  of  Ailes- 
biirj,  16  Q.  B.  D.  408. 

'  TuUitt  V.  TuUitt,  Arnli.  870  ;  Witter  v.  Witter,  8  P.  W.  99 ;  Pierson  v. 
Shore,  1  Atk.  480 ;  Ex  parte  Bromfield,  1  Yes.  J.  453 ;  8  B.  C.  C.  510 ; 
Oxenden  v.  Lord  Compton,  2  Yes.  J.  69. 
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evidenoe  of  declarations  supposed  to  be  made  by  him  will  be  re- 
ceived with  great  caution.* 

The  same  rule  has  been  applied  where  a  contract  had  been  re- 
scinded upon  the  ground  of  fraud,  and  the  purchase-monej  had 
been  traced  to  a  subsequent  investment.  It  was  held  that  where  a 
contract  is  avoided  on  the  ground  of  fraud,  no  property  delivered 
under  it  passes  from  the  owner ;  that  the  money,  therefore,  which 
had  been  paid  still  belonged  to  the  vendee,  who  had  paid  it ;  and 
that  inasmuch  as  the  money  thus  obtained  by  fiuud  had  been  laid 
out  in  the  purchase  of  stock  which  was  traced  and  identified,  the 
person  on  whom  the  fraud  has  been  practised  was  entitled  to  an  in- 
junction against  its  sale  or  assignment.  It  does  not  appear  to  have 
been  contended,  that  this  principle  could  be  resisted  in  the  case  of 
a  mere  naked  fraud,  which  vitiates  a  contract  both  at  law  and  in 
equity.  But  it  was  argued  by  Sir  Edward  Sugden,  on  behalf  of 
the  defendant,  that  its  application  was  not  justified  where  the  con- 
tract  was  reeomded  on  the  gromid  of  what  may  be  called  fi»ud  in 
equity,  rather  than  for  absolute  l^al  nullity.  The  distinction  did 
not  prevail  with  the  court ;  but  it  is  still  considered  by  Sir  Edward 
Sugden  that,  in  the  event  of  an  appeal,  the  decree  could  hardly  have 
been  maintained.' 

^  Lane  v.  Dighton,  Amb.  409 ;  Lewis  v.  Haddocks,  8  Ves.  150 ;  17  Id.  48  ; 
Denton  v,  DaviSi  18  Id.  499 ;  Taylor  v.  Plummer,  S  M.  &  S.  575 ;  Lench  r. 
Lench,  10  Yes.  511 ;  Wilkins  v.  Stevens,  1  You.  &  Coll.  481 ;  8  Sag.  Y.  &  P. 
c.  XX.  88.  8  and  4.  See  Murray  v.  Lylbnra,  2  Johns.  Ch.  442 ;  and  note, 
page  88 ;  Olds  v.  Oummings,  81  HI.  188 ;  see  also  May  v,  Le  Claire,  11  Wall. 
(U.  S.)  217. 

2  Small  V.  Attwood,  Tounge  507 ;  1  Sug.  Y.  &  P.  400.  The  doctrine  of 
conversion  applies  to  a  legislative  direction  for  a  sale :  Snowhill  v.  Snowhill,  2 
Green  Ch;  20.  See  In  re  Arnold,  82  Beav.  591 ;  Dixie  v.  Wright,  Id.  662. 
The  same  principle  has  been  applied  in  the  working  of  Acts  of  Parliament  for 
the  emancipation  of  negroes  in  the  West  Lidies,  there  treated  as  realty,  giving 
compensation  to  the  owners :  Richards  v.  Att.-6en.  of  Jamaica,  6  Moore  Prir. 
Coun.  Cas.  881 ;  Fleasant's  Appeal,  77  Fa.  St.  856.  But  in  £ngland  it  has 
been  held  that  money  paid  into  court  for  land  taken  under  the  compulsory 
powers  of  an  Act  of  Parliament  was  to  be  treated  as  realty :  Re  Homer's  Est., 
5  De  G.  &  Sm.  488 ;  Re  Steward's  Est.,  1  Drew.  686 ;  Re  Stewart,  1  Sm.  ft 
Giff.  89;  Taylor's  Settlement,  9  Hare  596;  but  see  Ex  parte  Hawkins,  IS 
Sim.  569;  Ex  parte  Flamank,  1  Id.  N.  S.  260;  this  last  case  was  nd 
followed  in  In  re  Tugwell,  27  Ch.  D.  809 ;  see  also  Bank  of  Auburn  v.  Rob- 
erts, 45  Barb.  419.  An  absolute  order  for  sale  in  an  administration  suit  worka 
a  conversion  from  the  date  of  the  order :  Hyett  v.  Mekin,  25  Ch.  D.  785. 
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The  doctrine  of  conversion,  by  changing  the  character  of  trusts 
and  contracts,  and  altering  them  from  mere  rights  of  action  into 
actual  though  imperfect  titles  in  equity,  gives  rise  to  questions  be- 
tween them  and  the  legal  title,  and  also  to  questions  between  con- 
flicting equities,  where  several  have  been  created  in  reference  to  the 
same  *thing.  It  therefore  becomes  necessary  to  consider  r«i4ci 
the  principle  which  determines  the  pbiobity  between  such 
conflicting  claims. 

The  rule  of  priority  in  regard  to  transfers  and  charges  of  the 
legal  estate,  whether  made  spontaneously  by  a  conveyance,  or  com- 
pulsorily  by  a  judgment  at  law,  is  that  the  order  of  date  prevails. 
Conveyances  take  place  from  the  date  of  the  couveyance ;  judg- 
ments against  realty  from  the  date  of  the  judgment ;  and  judg- 
ments against  personalty  from  the  delivery  of  the  writ ;  nor  does 
the  mere  absence  of  valuable  consideration  aflect  the  priority, 
except  where  it  is  provided  otherwise  by  statute.  There  are,  how- 
ever, several  statutes  which  have  this  eflect,  viz.,  the  statute  of  27 
£liz.  c  4,  by  which  certain  grants  of  real  estate  are  avoided  as 
against  subsequent  purchasers ;  that  of  13  Eliz.  c.  6,  by  which  certain 
grants  of  real  or  personal  estate  are  avoided  as  against  creditors ; 
and  the  Statutes  of  Bankruptcy  and  Insolvency,  by  which  certain 
grants  made  by  a  bankrupt  or  insolvent  are  avoided  as  agamst  his 
assignees.^ 

By  the  statute  of  27  Eliz.  c.  4,  it  is  enacted,  that  conveyances, 
grants,  etc.,  of  or  out  of  any  lands  or  hereditaments  had  or  made 
of  purpose  to  defraud  and  deceive  such  persons  as  shall  purchase 
the  same  lands  or  hereditaments,  or  any  rent,  profit,  or  commodity 
out  of  the  same,  shall  be  deemed  and  taken,  only  as  against  such 
persons  and  their  representatives  as  shall  so  purchase  the  same  for 
money  or  other  good  consideration,  to  be  utterly  void.  And  flir- 
ther,  that  if  any  person  shall  make  a  conveyance  of  lands  or  heredita- 
ments, with  a  clause  of  revocation  at  his  pleasure,  and  shall  after- 
wards sell  the  same  lands  or  hereditaments  for  money  or  other  good 

>  Tbe  sabject  of  conyeyances  of  land  and  cbatteb  in  fraud  of  purchasers  or 
creditors,  upon  which  there  is  a  very  considerable  diversity  of  decision  and 
l^islation  in  the  different  states,  will  be  found  discussed  very  fully  in  the  notes 
to  Sexton  v,  Wheaton,  1  Am.  Lead.  Cas.  1 7 ;  and  to  Twyne's  Case,  1  Smith 
Lead.  Cas.  83,  6th  Am.  ed. 
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consideration,  without  first  revoking  the  prior  oonvejanoe,  then  the 
prior  conveyance  shall  be  void  as  agidnst  the  vendee. 

A  conveyance  may  be  rendered  voidable  under  this  act  in  three 
ways,  viz :  First,  if  it  be  designedly  fraudulent ;  and  in  this  case 
rut-iAfn  i^  11^7  ^  avoided  by  a  subsequent  conveyance  *from  the 
■•  ■»  heir  of  the  grantor,  as  well  as  by  one  from  the  grantor  him- 
self.*  Secondly,  if  it  contain  a  power  of  revocation.'  And  thirdly, 
if  it  be  made  without  valuable  consideration,  and  followed  by  a 
conveyance  or  contract  for  value  by  the  grantor.  For  it  has  been 
held  that  a  voluntary  grant,  coupled  with  such  subsequent  con- 
veyance or  contract,  is  sufficient  to  establish  fraud  as  a  conclusion 
of  law.'  But  the  grant  may  cease  to  be  voluntary  by  matter  ex 
podfadOy  and  be  thus  made  good  against  a  subsequent  purchaser; 
€.  g.f  if  there  be  a  subsequent  conveyance  from  the  volunteer  to  a 
purchaser  for  value/    If  the  grant  be  voluntary  in  part,  it  will  be 

I  Burrel'B  Case,  6  Rep.  72 ;  S  Sug.  Y.  &  P.  2S2.  This  has  been  orerrnled 
in  England  by  the  recent  case  of  Doe  d.  Newman  v.  Rusham,  17  Q.  B.  (79  £.  C. 
L.  R.)  728 ;  and  Burreirs  Case  shown  not  to  support  the  proposition  for  which 
it  is  usually  cited.     See  also  Doe  v.  Lewis,  11  C.  B.  (73  £.  C.  L.  R.)  1035. 

«  3  Sug.  V.  &  P.  807. 

*  Doe  V.  Manning,  9  East  59 ;  Pulvertofl  v.  FuWertofl,  IS  Yes.  84;  8  Sag. 
Y.  &  P.  286  et  9eq,  A  voluntary  couYeyance  is  void  as  against  a  subse- 
quent purchaser:  Shurmur  v.  Sedgwick,  24  Ch.  D.  597.  The  children  of 
a  widower,  by  his  first  marriage,  taking  under  a  settlement  on  second  mar- 
riage, are  yolunteers :  In  re  Cameron  &  Wells,  87  Ch.  D.  82.  In  Doe  d. 
Newman  v.  Rusham,  17  Q.  B.  724,  it  is  laid  down  that:  **The  prin- 
ciple on  which  voluntary  conveyances  have  been  held  uniformly  to  be 
fraudulent  and  void  as  against  subsequent  purchasers  appears  to  be,  that  by  sell- 
ing the  property  for  a  valuable  consideration  the  seller  so  entirely  repudiates 
the  former  voluntary  conveyance  and  shows  his  intention  to  sell,  as  that  it  shall 
be  taken  conclusively  against  him  and  the  person  to  whom  he  conveyed  that 
such  intention  existed  when  he  made  the  conveyance,  and  that  it  was  made  in 

order  to  defeat  the  purchaser Where  the  same  person  executes  the 

voluntary  conveyance  and  afterwards  sells  and  conveys  the  property  the  applica- 
tion of  the  principle  is  obvious  and  easy.  But  where  the  seller  is  a  different 
person  from  him  who  executed  the  voluntary  conveyance  it  is  otherwise,  for 
the  acts  of  one  man  cannot  show  the  mind  and  intention  of  another."  Where 
there  is  no  fraud  in  fact  two  acts  of  the  same  person  are  necessary  to  render  a 
voluntary  conveyance  fraudulent  under  the  27  Elis.  c.  4,  viz.,  a  voluntary  cod- 
vcyance  by  the  grantor  and  a  subsequent  sale  by  him  to  a  purchaser  for  valu- 
able consideration :   Godfrey  v.  Poole,  18  App.  Cas.  497,  504,  505. 

^  Prodgers  v.  Langham,  1    Sid.  188;   George  r.  Milbanke,  9  Yes.  190; 
Brown  v.  Carter,  5  Id.  862 ;  8  Sug.  Y.  &  P.  297. 
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voidable  to  that  extent ;  e.  g.^  if  it  be  made  in  consideration  of  mar- 
riage, and  there  be  an  ultimate  remainder  to  the  brothers  of  the 
settlor^  the  marriage  will  not  per  se  support  that  remainder,  and  it 
may  be  set  aside  by  the  purchaser.^  The  grant  when  made  cannot 
be  recalled  by  the  grantor,  but  he  will  not  be  restrained  -  from 
defeating  it  by  a  sale.'  When  a  bona  fide  sale  for  value  has  been 
made,  the  purchaser  may  set  aside  the  prior  grant,  and  his  bona 
fides  will  not  be  affected  by  notice  of  it.*  If  he  claims  under  an 
executed  conveyance,  the  prior  grant  will  be  invalid  at  law ;  if 
under  an  executoiy  contract,  he  may  insist  on  a  specific  performance 
in  equity;  but  it  cannot  be  enforced  against  him  at  the  suit  of  the 
vendor.* 

♦By  the  statute  of  13  Eliz.  c.  5,  it  is  enacted,  that  all  p^- .^-| 
conveyances,  grants,  etc.,  of  any  lands,  hereditaments,  goods,  ^  -' 
or  chattels,  had  or  made  of  purpose  to  delay  or  defraud  creditors 
and  others  of  their  actions  or  debts,  shall  be  taken,  only  ad  against 
such  persons  and  their  representatives  as  shall  or  might  be  so  de- 
layed or  defrauded,  to  be  utterly  void ;  provided  that  the  act  shall 
not  extend  to  any  conveyance  or  assurance  made  on  good  consider- 
ation and  bona  fide  to  a  person  not  having  notice  of  such  fraud. 

The  provisions  of  this  statute,  like  those  of  the  statute  in  favor 
of  purchasers,  invalidate  all  conveyances  and  assignments  made 
with  a  fraudulent  design  f  but  they  do  not  affect  mere  voluntary 
gilts,  although  the  donor  may  afterwards  become  indebted ;  for  he 
may  fairly  intend  to  give  away  his  property ;  and  if  he  were  never 
allowed  to  do  so  effectively,  it  would  produce  mischiefs  equally 
great  with  those  which  the  act  was  intended  to  prevent*    If,  how- 

>  Johnson  v.  Legard,  6  M.  &  S.  60 ;  T.  &  R.  281 ;  Doe  v.  Rolfe,  8  A.  &  E. 
650  (35  £.  C.  L.  R.) ;  Davenport  v.  Bishop,  2  N.  C.  C.  451. 

'  Petre  v.  Espinasse,  2  M.  &  K.  496 ;  Pulvertoft  v.  Pulvertofl,  18  Yes.  84. 

*  Grooch'8  Case,  6  Rep.  60,  a. ;  Pulvertof\  v.  Pulvertoft,  18  Yes.  84 ;  Buckle 
r.  Mitchell,  18  Id.  100.  A  diflferent  rule  obtains  in  many  of  the  United 
States :  note  to  Sexton  v.  Wheaton,  1  Am.  Lead.  Cas.  36,  4th  Am.  ed. 

*  Buckle  V.  Mitchell,  18  Yes.  ^100;  Metcalf  v.  Pulvertoft,  1  Yes.  &  B.  180; 
Smith  V.  Garland,  2  Meriv.  123 ;  Johnson  v.  Legard,  T.  &  R.  281 ;  3  Sug.  Y. 
&  P.  306;  Willats  v.  Busby,  12  Law.  Jur.  N.  S.  105;  8  Sug.  Y.  &  P.  300 
et  $eq. 

^  Twyne's  Case,  3  Rep.  80.     See  Danbuiy  v.  Robinson,  1  McCart.  213. 

*  In  order  to  set  aside  a  voluntary  settlement  the  court  must  come  to  the 
coDclnsioD  that  the  intention  of  the  settlor  in  making  the  settlement  was  to 

279 


147  ADAMS's  DOCTRINE  OP  EQUITY. 

ever^  the  party  making  a  voluntaiy  gift  is  deeply  indebted  at  the 
time^  it  affords  presumptive  evidenoe  that  it  was  meant  to  defeat 
his  creditors.^  If  the  amount  given  constitutes  a  large  proportion 
of  his  estate^  it  increases  the  probability  of  such  intent ;  and  if  he 
is  in  a  state  of  actual  insolvency^  it  appears  to  be  conclusive  evi- 
dence of  fraud.  The  presumption,  however,  does  not  arise  except 
in  &vor  of  persons  who  were  creditors  when  the  gift  was  made.' 
But  if  the  gift  is  set  aside  by  them,  the  subsequent  creditors  will 
be  let  in  to  partake  of  the  fund.' 

In  order  to  invalidate  a  gift  under  this  statute,  the  property 
must  be  of  a  kind  to  which  the  creditors  can  resort  for  payment ; 

defeat,  hinder,  or  delay  creditors :  Godfrey  v.  Foole,  18  App.  Cas.  497 ;  Golden 
V.  Gillam,  20  Gh.  D.  889.  If  the  necessary  effect  of  a  deed  is  to  defeat 
creditors  the  intention  will  be  presumed :  Three  Towns  Banking  Go.  v.  Mad- 
dever,  27  Gh.'  D.  523.  Deeds  were  set  aside  in  Kidler  v.  Ridler,  22  Gh.  D. 
74;  £x  parte  Ghaplln,  26  Id.  819;  and  sustained  in  £x  parte  Mercer,  17 
Q.  B.  B.  290 ;  Re  Home,  54  L.  T.  Rep.  801.  In  order  to  ayoid  an  ante- 
nuptial settlement  it  must  be  shown  that  both  parties  were  parties  to  the  fhuid : 
Pamell  v,  Stidman,  1  G.  &  E.  158.  Where  a  marriage  was  entered  into  for 
the  purpose  of  attempting  to  make  a  settlement  valid  which  would  otherwise 
have  been  void,  and  when  but  for  a  desire  to  defraud  creditors  the  parties 
would  never  have  contracted  the  marriage  at  all,  the  settlement  was  set  aside : 
£x  parte  Gooper,  59  L.  T.  Rep.  774. 

^  As  to  the  extent  of  indebtedness  which  will  render  a  voluntary  convey- 
ance fraudulent  as  to  creditors,  the  decisions  in  the  United  States  are  not  uni- 
form. See  Williams  v.  Davis,  69  Pa.  St.  21 ;  Harlan  p.  Maglaughlin,  90  Id. 
293 ;  Davis  v.  Lumpkin,  57  Miss.  507 ;  Holmes  v.  Marshall,  78  N.  G.  262 ; 
Gebhart  v.  Merfeld,  51  Md.  822 ;  Laughton  v.  Harden,  68  Me.  208 ;  Graves 
V.  Blondell,  70  Id.  190;  Egery  v.  Johnson,  Id.  258;  Harrell  o.  Mitchell,  61 
Ala.  270 ;  note  to  Sexton  v.  Wheaton,  1  Am.  Lead.  Gas.  86,  4th  Am.  ed. 
As  to  voluntary  conveyances  in  fraud  of  creditors,  see  Hood  v.  Jones,  5  Del. 
Gh.  77 ;  4  Law.  Rep.  An.  858,  note.  As  to  distinction  between  existing  and 
subsequent  creditors :  1  Law.  Rep.  An.  519,  note.  As  to  conveyances  by  in- 
solvents: 1  Law.  Rep.  An.  510,  note.  As  to  the  consideration  which  will 
support  a  conveyance  by  a  husband  to  his  wife  as  against  his  creditors :  Skellie 
V,  James,  8  Southeast.  Rep.  607,  note.  As  to  evidence  of  fraud  in  transac- 
tions between  near  relatives :  41  Northwest.  Rep.  68,  note ;  7  Am.  St  82, 
note. 

'  See  McLane  v,  Johnson,  48  Yt.  48. 

'  Gadogan  v.  Kennett,  Gowp.  482;  Kidney  v.  Goussmaker,  12  Yes.  186; 
Richardson   v,  Smallwood,    Jac.  552;    Holloway  v,  Millard,   1  Mad.  414; 
Townsend  o.  Westacott,  2  Beav.  840 ;  £de  v.  Knowles,  2  N.  G.  G.  172,  178; 
Norcutt  r.  Dodd,  Gr.  &  P.  100 ;  1  Story  on  £q.  Jur.  s.  855  et  $€q. 
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for  otherwise  they  are  not  prejudiced  by  the  *gift.  For 
this  reason,  if  relief  be  asked  in  the  lifetime  of  the  debtor,  ^  ^ 
the  creditor  must  obtain  judgment  for  his  debt,  and  the  property 
must  be  such  as  can  be  taken  in  execution.  It  was,  therefore, 
formerly  held,  that  during  the  debtor's  lifetime,  and  so  long  as  he 
was  not  bankrupt  or  insolvent,  an  assignment  of  a  chose  in  action 
could  not  be  set  aside ;  but  that  it  was  otherwise  on  his  bank- 
ruptcy, insolvency,  or  death,  because  the  creditors  might  then 
reach  all  his  personal  property.  It  may  be  presumed  that  the 
same  result  will  follow  from  the  provisions  of  1  &  2  Yict  c.  110.^ 

The  effect  of  bankruptcy,  or  of  a  discharge  under  the  insolvent 
acts,  in  avoiding  prior  conveyances  by  the  bankrupt  or  insolvent, 
is  dependent  on  peculiar  principles  and  enactments,  and  is  foreign 
to  our  present  subject 

The  rule  of  priority  which  governs  transfers  and  charges  of  a 
legal  estate,  governs  also,  in  the  absence  of  a  special  equity,  trans- 
fers and  charges  of  an  equitable  interest.'  But  if  l^al  and  equit- 
able titles  conflict,  or  if,  in  the  absence  of  a  legal  title,  there  is  a 
perfect  equitable  title  by  conveyance  on  the  one  hand,  and  an  imper- 
fect one  by  contract  on  the  other,  a  new  principle  is  introduced,  and 
priority  is  given  to  the  legal  title,  or,  if  there  is  no  legal  title,  to  the 
perfect  equitable  one.  This  doctrine  is  embodied  in  the  maxim, 
that  ^'  between  equal  equities  the  law  will  prevail.'^' 

In  order,  however,  that  this  maxim  may  operate,  it  is  essential 
that  the  equities  be  equal.  If  they  are  unequal,  the  superior  equity 
will  prevail ;  and  such  superiority  may  be  acquired  under  any  of 
the  three  following  rules : — 

1.  The  equity  under  a  trust  or  a  contract  in  rem,  is  superior  to 
that  under  a  voluntary  gift,  or  under  a  lien  by  judgment. 

2.  The  equity  of  a  party  who  has  been  misled,  is  superior  to  his 
who  has  wilfully  mided  him. 

3.  A  party  taking  with  notice  of  an  equity,  takes  subject  to  that 
equity. 

I  Colmtm  V.  Croker,  1  Yes.  Jr.  160;  Dundas  v.  Dutens,  Id.  196 ;  Norcutt 
V.  Dodd^  1  Cr.  &  P.  100 ;  Story  on  Eq.  8.  866  et  $eq, 
*  See  Cory  v.  Eyre,  1  De  G.,  J.  &  8m.  167. 

'  See  Honlt  v.  Donahue,  21  W.  Va.  294.     So  between  equal  equities  pos- 
ion  will  prevail :  St.  Johnsbury  v.  Morrill,  55  Yt.  165. 
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r*149l      *Tlie  first  of  these  rules  is,  that  the  equity  under  a  trust 
or  a  contract  in  rem  is  superior  to  that  under  a  voluntary 
gift^  or  under  a  lien  by  judgment. 

The  principle  on  which  this  doctrine  rests  is,  that  the  claimant 
under  a  trust  or  contract  in  rem  has  acquired  an  equity  to  the  spe- 
cific thing  which  binds  the  conscience  of  the  original  holder,  whilst 
<the  voluntary  donee  has  no  right  of  his  own,  but  is  entitled  only  to 
that  which  his  dopor  could  honestly  give  ;^  and  even  the  judgment 
creditor,  though  he  has  in  some  sense  given  a  consideration,  has 
not  advanced  his  money  on  the  specific  security,  and  is  entitled  to 
his  debtor's  real  interest  alone,  viz.,  his  interest,  subject  to  his 
equities  as  they  existed  at  the  date  of  the  judgment.*  In  accord- 
ance with  this  principle,  it  has  been  decided  that  the  rights  of  a 
cestui  gfue  trudy  of  a  purchaser  for  value  by  imperfect  conveyance 
or  executory  contract,  and  of  a  mortgagee  by  deposit  of  deeds,  have 
priority  over  a  judgment  of  a  later  date,  against  the  trustee,  vendor 
or  mortgagor,  notwithstanding  that  by  means  of  an  elegit  the  judg- 
ment may  have  been  clothed  with  the  legal  estate.'  Nor  is  this 
doctrine  afiPected  by  the  late  statute,  transforming  a  judgment  into 
a  charge  by  contract.  For  the  statute  treats  the  legal  estate  as 
separate  from  the  equitable  interest,  and  makes  each  of  them  sub- 
ject to  the  judgments  against  their  respective  owners.  When,  there- 
fore, it  is  enacted  that  the  judgment  shall  operate  as  a  charge  on 
the  estate,  it  means  a  charge  on  the  beneficial  estate  of  the  debtor. 
If  he  has  a  l^al  estate,  subject  to  an  equity,  it  will  be  a  charge  on 
the  estate,  subject  to  the  same  equity.  If  he  has  an  equitable  in- 
terest, it  will  be  a  charge  on  that  interest.^ 

r*l  501       '^'^^  second  rule  of  superior  equity  is,  that  "  the  equity 
*of  a  party  who  has  been  misled,  is  superior  to  his  who  has 
wilfully  misled  him.'* 

The  rule  is,  in  fact,  merely  a  specific  application  of  the  general 

>  See  Green  r.  Givan,  88  N.  T.  848. 

'  The  rule  is  the  same  in  the  United  States  generally,  in  the  absence  of 
statutory  regulations:  note  to  Basset  v.  Nosworthy,  2  Lead.  Cas.  Eq.  1.  In 
Cadbury  v.  Duval,  1  Am.  Law  Reg.  105  (affirmed  on  appeal),  the  doctrine 
WHS  applied  to  a  creditor  by  judgment  for  contemporaneous  advances. 

*  Newlands  v.  Paynter,  4  M.  &  C.  408 ;  Lodge  r.  Lysely,  4  Sim.  70 ; 
Langton  v,  Horton,  1  Hare  549,  560;  Whitworth  v,  Gaugain,  8  Id.  416;  1 
Ph.  728. 

«  1  &  2  Vict.  c.  110 ;  Whitworth  v,  Gaugain,  8  Hare  416  ;  1  Ph.  728. 
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doctrine  of  law  with  Teq)ect  to  fi'aud,  where  the  fraud  complained 
of  is  a  representation,  express  or  implied,  false  within  the  knowl- 
edge of  the  party  making  it«^  Its  effect,  however,  on  the  priority 
of  conflicting  equities,  renders  it  proper  to  be  noticed  here. 

The  meaning  of  the  rule  is,  that  if  a  person  interested  in  an  estate 
knowingly  misleads  another  into  dealing  with  the  estate  as  if  he 
were  not  interested,  he  will  be  postponed  to  the  party  misled,  and 
compelled  to  make  his  representation  specifically  eood.     If,  there- 

thereon,  stating  at  the  same  time  his  intention  to  make  the  purchase 
or  advance,  and  the  person  of  whom  the  inquiry  is  made  untruly 
deny  the  &ct,  equity  will  relieve  against  him ;  and  if  he  has  ac- 
quired the  l^al  ownership,  will  decree  him  a  trustee  for  the  puisne 
claimant.'  And  even  though  he  do  not  expressly  deny  his  own 
title,  yet  if  he  knowingly  suffers  another  to  deal  with  the  property 
as  his  own,  he  will  not  be  permitted  to  assert  it  against  a  title 

*  Infra^  Reflcission  of  transactions  on  the  groand  of  fraud. 

*  Otis  v»  Sill,  8  Barb.  S.  C.  102 ;  Lesley  r.  Johnson,  41  Barb.  859 ;  Crocker 
V.  Crocker,  81  N.  Y.  507 ;  Baker  o.  Humphrey,  101  U.  S.  494;  Hendrick  v. 
Kelly,  64  AU.  888 ;  Alexander  v.  Ellison,  79  Ky.  148 ;  Greene  v.  Smith,  57 
Vt.  268 ;  Goodell  v.  Bates,  14  R.  I.  65 ;  Money  v.  Ricketts,  62  Miss.  209 ; 
Fielding  v.  Du  Bose,  68  Id.  681 ;  Hill  v.  Blackwelder,  118  111.  288 ;  Yates  v. 
Hard,  8  Col.  843;  Allen  v.  Westbrook,  16  Lea  (Tenn.)  251;  Guffoy  v, 
O'Reiley,  88  Mo.  418 ;  Race  v.  Groves,  48  N.  J.  £q.  284 ;  Folk  v.  Beidel- 
haiD,  6  Watts  889  ;  McKeWey  v.  Truby,  4  W.  &  S.  828 ;  Putnam  v.  Tyler, 
117  Pa.  St.  570 ;  Stone  v.  Tyree,  80  W.  Va.  687.  A  party  will  not  be  post- 
poned on  the  ground  of  silence  alone,  where  his  title  is  upon  record :  Goundie 
V.  Northampton  Co.,  7  Pa.  St.  239;  EnoufT  v,  Thompson,  16  Id.  861 ;  Hill 
9.  Epley,  81  Id.  881;  Clabaugh  v.  Byerly,  7  Gill  854;  Neal  r.  Gregory,  19 
Fla.  856.  But  the  record  is  not  notice  where  the  party,  by  acts  or  declarations, 
denies  his  claim :  Evans  v,  Forstall,  58  Miss.  SO.  In  the  absence  of  knowl- 
edge of  one's  rights  silence  alone  will  not  estop :  Frederick  v.  Mo.  Riv.,  etc., 
By.,  82  Mo.  402.  Neither  infancy  nor  coverture  will  excuse  parties  guilty  of 
fraudulent  concealment :  Schmithermen  v.  Etseman,  7  Bush  (Ky.)  298. 
Where  a  wife  fraudulently  concealed  the  existence  of  a  mortgage,  she  was  held 
to  be  estopped :  Kelly  o.  Fisk,  110  Ind.  552.  But  the  doctrine  of  estoppel 
cannot  be  invoked  to  enforce  the  agreement  of  a  married  woman  for  the  sale  of 
her  land  when  the  agreement  is  otherwise  void :  Innis  v,  Templeton,  95  Pa. 
St.  262 ;  Davison's  App.,  Id.  894.  Where  there  is  no  disability  a  married 
woman  will  be  held  to  the  same  good  faith  as  others:  Grim's  App.,  105  Pa. 
St  375. 
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created  by  sach  other  person.*  The  same  principle  will  apply  if  he 
lie  by  and  allow  another  to  expend  money  in  improvements,  with* 
out  giving  notice  of  his  own  claim.'  But  the  &ct  of  improvements 
having  been  made  in  error,  where  such  error  was  not  abetted  by 
himself,  creates  no  equity  for  reimbursement  of  their  expense.' 

In  order  to  the  introduction  of  this  equity,  it  is  essential  that 
r^^  ^.  -I  there  be  intentional  deceit  in  the  defendant,  or  at  all  ^events, 
that  d^ree  of  gross  n^ligenoe  which  amounts  to  evidence 
of  an  intent  to  deceive.  If,  therefore,  the  party  standing  by  be 
ignorant  of  his  right,  or  if  he  has  been  merely  careless  or  n^ligent; 
e.  g.y  where  a  mortgagee  or  trustee,  by  not  taking  the  title  deeds,  or 
by  subsequently  parting  with  them,  has  enabled  the  mortgagor  or 
oesAui  que  trud  to  commit  a  fraud,  the  mere  circumstance  of  his  having 
done  so  will  not  warrant  relief  against  him.^    It  may,  however, 

I  8  Sag:.  V.  &  P.  429 ;  Nicholson  o.  Hooper,  4  M.  &  C.  179 ;  Carr  v.  Wal- 
lace, 7  Watts  400 ;  Chapman  v,  Pingree,  67  Me.  19S ;  Hand  r.  Savannah  R. 
R.  Co.,  12  S.  C.  814,  851. 

«  Kirk  V.  Hamilton,  102  U.  S.  68;  Slocnmb  v.  C.  B.  &  Q.  Ry.,  67  Iowa 
675;  State  v.  Milk,  11  Bias.  0.  Ct.  197;  Aldrich  v.  Billings,  14  R.  I.  288; 
Athens  v.  6a.  Ry.  Co.,  72  Ga.  SOO.  Though  a  party  may  be  estopped  from 
claiming  the  improvements,  he  may  still  claim  the  land :  St.  Louis  Smelting, 
etc.,  Co.  V.  Green,  4  McCrary  C.  Ct.  282. 

*  Pilling  V.  Armitage,  12  Yes.  78,  84;  Cawdor  v.  Lewis,  1  Y.  &  C.  427; 
£.  L  Company  v.  Vincent,  2  Atk.  88 ;  Williams  o.  Earl  of  Jeney^  Cr.  &  P. 
91 ;  8  Sug.  v.  &  P.  487 ;  Collins  o.  Rogers,  68  Mo.  515.  Where  a  boundary 
line  has  been  erroneously  run  between  adjoining  estates  without  fraud  and 
under  a  mutual  mistake,  one  party  is  not  estopped  from  claiming  his  own  land 
up  to  the  true  line  because  the  other  has,  with  his  knowledge,  erected  buildings 
or  incurred  expense  by  reason  of  the  mistake :  Proctor  v.  Putnam  Mac.  Co., 
187  Mass.  159;  see  on  this  subject  1  Law.  Rep.  An.  522,  note.  Where  the 
party  making  the  improvements  knows  that  he  has  no  title,  the  owner  is  not 
estopped :  Stal  v.  St.  Louis  Smelting,  etc.,  Co.,  106  U.  S.  447 ;  N.  T.  Rubber 
Co.  V.  Rothery,  107  N.  Y.  810 ;  Fox  River  F.  &  P.  Co.  v.  Kelley,  70  Wis. 
287 ;  Lux  v.  Haggin,  69  Cal.  255;  c/.  Stockman  v.  Riverside  Lumber  Co , 
64  Id.  57. 

*  The  court  will  postpone  a  legal  mortgage  to  a  subsequent  equitable 
security,  (1.)  Where  the  legal  mortgagee  has  assisted  in  or  connived  at  the 
fraud  which  led  to  the  creation  of  the  subsequent  equitable  estate,  of  which 
assistance  or  connivance  the  omission  to  use  ordinary  care  in  inquiring  after  or 
keeping  the  title  deeds  may  be  sufficient  evidence  where  such  conduct  cannot  be 
otherwise  explained  ;  or  (2.)  Where  the  legal  mortgagee  has  made  the  mort- 
gagor his  agent  with  authority  to  raise  money,  and  the  security  given  for  rais- 
ing such  money  has,  by  misconduct  of  the  agent,  been  represented  as  the  fint 
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exdade  him  from  equitable  aid  as  against  a  subsequent  purchaser 
or  mortgagee.^ 

Cases  of  oonoealed  or  undisclosed  interest^  whether  the  non-dis- 
closure be  firaudulent  or  accidental,  are  obviously  distinct  from 
those  where  the  interest  was  in  its  creation  fraudulent  and  void, 
and  where  therefore  its  non-disclosure  is  not  treated  as  a  substan- 
tial equity^  but  as  mere  evidence  of  a  pre-ezistent  fraud.  In  respect 
to  lands,  such  non-disclosure  is  not  prima  facie  evidence  of  fraud ; 
for  the  possession  of  land  does  not  ordinarily  follow  the  permanent 
ownership,  but  may  belong  to  a  mere  tenant  at  will.  In  respect  to 
personalty  it  is  otherwise,  for  the  ordinary  proof  of  ownership  is 
possession  of  the  property ;  and  therefore,  if  such  possession  be  left  in 
an  assignor,  it  is  prima  fcune  a  badge  of  fraud  in  the  assignment, 
though  subject  to  be  rebutted  by  counter  proof.' 

esUte.     Bat  the  coart  will  not  postpone  the  prior  legal  estate  to  the  subsequent 
equitable  estate  on  the  ground  of  any  mere  carelessness  or  want  of  prudence  on 
the  part  of  the  legal  owner :  Northern  Counties  of  England  Fire  Ins.  Co.  v, 
Whipp,  26  Ch.  D.  482 ;  see  also  Perry-Herrick  v.  Attwood,  2  De  G.  &  J.  21 ; 
ezplaiDed  and  followed  in  Clark  v.  Palmer,  21  Ch.  D.  124  ;  Lloyd  v.  Attwood, 
3  De  6.  &  J.  614 ;  Waldron  v,  Sloper,  1  Drew.  193 ;  distinguished  in  In  re 
YemoQ,  Ewena  &  Co.,  33  Ch.  D.  402 ;  Colyer  v.  Finch,  5  H.  L.  Cas.  905 ; 
Dowle  V.  Saunders,  2  Hem.  &  M.  242.     The  legal  mortgagee  will  not  be  post- 
poned anless  guilty  of  fraud,  or  negligence  amounting  to  fraud :  Manners  v. 
Mew,  29  Ch.  D.  725 ;  Union  Bank  of  London  v.  Kent,  89  Id.  238 ;  Atherley 
V.  Bamett,  52  L.  T.  Rep.   736.     The  legal  mortgagee  was  held  guilty  of 
negligence  and  postponed  in  Lambert's  Est.,  13  L.  B.  Ir.  234.     The  rule  that 
the  court  will  not  postpone  a  legal  mortgagee  to  a  subsequent  equitable  mort- 
gage on  the  ground  of  mere  carelessness  or  want  of  prudence  does  not  apply 
as  between  two  equitable  claims :  National  Provincial  Bank  of  England  v. 
Jackson,  S3  Ch.  D.  1 ;  Farrand  v,  Yorkshire  Banking  Co.,  40  Id.  182.     Where 
the  equities  are  equal  he  who  has  the  title  deeds  is  given  priority :  Lloyd  Bank- 
ing Co.  p.  Jones,  29  Ch.  D.  221.     If  the  owner  of  an  estate  makes  an  equitable 
mortgage  in  favor  of  one  person  and  subsequently  makes  a  legal  mortgage  in 
favor  of  another  person  without  notice,  the  latter  is  preferred :  Gamham  v. 
Skipper,  55  L.  J.  Ch.  263. 
>  Evans  v.  Bicknell,  6  Yes.  174 ;  Martinez  v.  Cooper,  2  Russ.  198. 
'  Twyne's  Case,  8  Rep.  80 ;  Oi  c  1  Sm.  Lead.  Cas.  38,  6th  Am.  ed. ; 
Manton  v.  Moore,  7  T.  R.  67 ;  Leonard  v.  Baker,  1  M.  &  S.  251 ;  Arundell 
9.  Phipps,  10  Yea.  139,  145 ;  Martindale  v.  Booth,  3  B.  &  Ad.  498.     As  to 
chattel  mortgages  authorizing  the  mortgagor  to  retain  possession ;  see  6  Am. 
St.  84f  note ;  28  Cent.  L.  Jour.  463,  464,  note. 
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The  third  and  most  important  point  of  equity  is,  that  **  a  party 
taking  with  notice  of  an  equity  takes  subject  to  that  equity."' 

I  McPheraon  v.  McPherson,  21  S.  C.  261 ;  Gilbert  v.  Sleeper,  71  Cal.  290; 
Smith  V.  Profitt,  82  Va.  882 :  a  contract  to  convey  land  is  enforceable  against 
a  subsequent  purchaser  with  notice :  Wimbist  v.  Mont.  Mut.  Bldg.  Assn.,  69 
Ala.  575 ;  Hagman  v.  Shaffner,  88  Mo.  24 ;  Hilton  r.  Young,  78  CaL  196. 

The  subject  of  notice  will  be  found  discussed  in  the  notes  to  Le  Neve  v.  Le 
Keve,  2  Lead.  Cas.  £q.  85.  Notice  may  be  either  actual  or  constructive. 
Actual  notice  arises  from  distinct  knowledge  or  means  of  knowledge ;  con^ 
structive  notice  springs  from  a  presumption  of  law  which  fastens  knowledge 
upon  a  person  conclusively  supposed  to  be  affected  by  the  notice.  Instances 
of  the  former  are  not  needed  ;  of  the  latter,  the  notice  afforded  by  the  record- 
ing acts  is  an  illustration.  Notice  must  be  certain  and  not  vague :  Massie  p. 
Greenhow,  2  P.  &  H.  255 ;  Williamson  v.  Brown,  15  N.  Y.  854-864  ;  it  must 
be  more  than  a  mere  suspicion:  Bugbee's  App.,  110  Pa.  St.  881;  Hall  p. 
Livingston,  8  Del.  Ch.  848 ;  it  must  be  clear  enough  to  put  a  party  on  inquiry ; 
and  the  party  is  chargeable  with  notice  of  all  facts  which  inquiry  would  have 
disclosed:  Webb  v.  Bobbins,  77  Ala.  176;  Jenkins  t^.  Adams,  71  Tex.  1; 
JEtna  Life  Ins.  Co.  v.  Ford,  89  III.  252 ;  Beckett  v.  Tyler,  8  MacArthur 
(D.  C.)  819 ;  Rowell  v.  Williams,  54  Wis.  686 ;  Ellis  v.  Horrman,  90  N.  Y. 
466;  Clark  v,  Plumstead,  11  III.  App.  57;  Dailey  v.  Kastell,  56  Wis.  444; 
Cain  t*.  Cox,  28  W.  Va.  594 ;  Bronson  v,  Wanzer,  86  Mo.  408 ;  Olive  v. 
Sanborn,  60  Mich.  846.  The  fact  that  a  purchaser  paid  very  much  less  than 
the  land  was  worth,  tends  to  show  notice :  Durant  v.  Crowell,  97  N.  C.  867 ; 
Hume  V.  Franzen,  78  Iowa  25.  The  notice  need  not  be  distinct  and  formal, 
for  if  a  purchaser  has  the  means  of  knowledge  he  cannot  wilfully  neglect  them, 
but  will  be  affected  with  notice:  Graff  9.  Castleman,  5  Randolph  195;  Pen- 
dleton V.  Fay,  2  Paige  202;  Doyle  v.  Teas,  4  Scam.  202;  Cook  r.  Gaiza,  14 
Tex.  201 ;  Wilson  r.  Miller,  16  Iowa  111 ;  Tillinghast  v.  Champlin,  4  R.  L 
178,  215;  Prices.  McDonald,  1  Md.  408;  Hoxie  v.  Carr,  1  Sumner  198; 
Harper  v.  Reno,  1  Freem.  Ch.  828  ;  Green  v.  Slayter,  4  J.  C.  R  47 ;  Kerns 
V.  Swope,  2  Watts  78  ;  Churcher  v.  Guernsey,  89  Pa.  St.  84 ;  Flagg  v,  Mann, 
2  Sum.  486 ;  Hackwith  v.  Damron,  1  Mon.  827 ;  Miller  o.  Shackelford,  2 
Dana  264 ;  Billington's  Lessee  v.  Welsh,  5  Binn.  132 ;  2  Lead.  Cas.  £q.  154 
(4th  Am.  ed.)  ;  Allen  v,  MeCalla,  25  Iowa  464  ;  Bell  v.  Twilight,  18  N.  H. 
159 ;  Parker  v.  Foy,  48  Miss.  260.  The  notice  should  come  from  parties  in- 
terested, and  vague  representations  by  strangers  will  have  no  effect :  Butler 
V.  Stevens,  26  Me.  484;  The  City  Council  v.  Pago,  1  Spear's  Eq.  159; 
Barnhartv.  Greenshields,  28Eng.  L.  &  Eq.  77;  Milliken  v.  Graham,  72  Fa. 
St.  484  ;  Parkhurst  v.  Hosford,  21  Fed.  Rep.  827.  But  full  and  direct  infor- 
mation, even  from  a  stranger,  cannot  be  disregarded :  Ripple  o.  Ripple,  1 
Rawle  886.  Notice  to  an  agent  u  of  course  notice  to  the  principal,  but  it 
must  as  a  general  rule  be  in  the  course  of  the  same  transaction.  See  Hill  on 
Trustees  165,  and  notes;  infra,  157,  note.  And  notice  to  one  of  several  trus- 
tees is  notice  to  all:  see  Willes  v.  GreenhiU,  29  Beav.  876;  Brazelton  «. 
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The  meaning  of  this  doctrine  is^  that  if  a  person  acquiring  prop- 
erty has^  at  the  time  of  acquisition^^  notice  of  a  prior  equity  bind- 

BrazeltoDf  16  Iowa  4 17.  Notice  to  one  of  two  purchasers  is  not  notice  to  the 
other :  Rippetoe  o.  Dwyer,  65  Tex.  703.  A  purchaser  who  is  bound  to  take 
notice  of  a  deed  will  be  affected  with  notice  of  everything  that  appears 
upon  its  face:  note  to  Le  Neve  v.  Le  Neve,  2  Lead.  Gas.  £q.  189,  4th  Am. 
ed.,  and  cases  cited ;  George  v.  Kent,  7  Allen  16 ;  Kobertson  v.  Gnerin,  50 
Tex.  817;  Montefiore  u.  Browne,  7  H.  L.  Gas.  241.  See  Hetherington  r. 
Chirk,  SO  Pa.  St.  893 ;  Whitfield  v.  Riddle,  78  AUu  99 ;  Grews  v.  Taylor, 
56  Tex.  461;  Mason  i;.  Black,  87  Mo.  829;  Wait  9.  Baldwin,  60  Mich.  622. 
Mere  insufficiency  of  the  consideration  stated  in  the  deed  is  not  sufficient  to  put 
a  purchaser  on  inquiry :  Stewart's  App.,  98  Pa.  St.  877.  Where  it  is  the  duty 
of  a  person  to  demand  the  production  of  title  deeds,  he  wiU  be  held  to  have 
notice  of  all  the  facts  of  which  the  production  would  have  informed  him :  Peto 
p.  Hammond,  80  Beav.  509 ;  Earl  Gainsborough  v.  Watcombe  Terra  Gotta 
Co.,  54  L.  J.  Gh.  991 :  Kellogg  v.  Smith,  26  N.  Y.  18. 

Possession  is  notice,  because  it  ought  to  put  a  party  upon  inquiry :  Brunson 
r.  Brooks,  68  Ala.  248 ;  Peasley  v.  McFadden,  68  Gal.  611 ;  Finch  v.  Beal, 
68  Ga.  594 ;  Border  State  Savings  Inst.  v.  Wilcox,  68  Mo.  525 ;  New  v. 
Wheaton,  24  Minn.  406;  Siebert  v.  Rosser,  Id.  155;  Seager  v.  Gooley,  44 
Mich.  14 ;  Gonlee  v.  McDowell,  15  Neb.  184 ;  Lipp  v,  S.  Omaha  Land  Sind., 
24  Id.  692;  Eylar  v.  Eylar,  60  Tex.  815;  Hoifman  v.  Blume,  64  Id.  834; 
Ranney  o.  Hardy,  48  Oh.  St.  157;  Staton  v.  Davenport,  95  N.  G.  11; 
Graham  v.  Nismith,  24  S.  G.  285  ;  Seymour  v.  McKinstry,  106  N.  Y.  230 ; 
L:imoreux  v.  Huntley,  68  Wis.  24 ;  Sanford  v.  Week,  88  Elan.  819 ;  United 
States  o.  Sliney,  21  Fed.  Rep.  894;  May  v,  Sturdivant,  9  Am.  St.  467,  and 
note  in  which  the  cases  are  collected ;  see  also  Hill  on  Trustees,  4th  Am.  ed. 
798,  note.     The  possession  must  be  such  as  to  put  purchasers  upon  inquiry, 

'  In  England  and  some  of  the  United  States,  the  rule  is  that  notice  before 
the  execution  of  the  conveyance,  though  after  payment  of  the  purchase-money, 
is  sufficient.  But  in  others,  as  Pennsylvania,  Virginia,  and  Iowa,  the  notice 
must  be  before  payment  of  the  purchase-money:  Hill  on  Trustees  (4th  ^m. 
ed.)  259 ;  notes  to  Basset  v,  Noeworthy,  2  I^ead.  Gas.  1 ;  Barney  v.  McGarty, 
15  Iowa  514 ;  Amholt  r.  Hartwig,  78  Mo.  485.  In  some  of  the  states,  con- 
traij  to  the  English  rule  and  that  prevailing  in  other  states,  payment  of  part 
of  the  purchase-money  will  be  a  protection  pro  tanto:  Juvenal  v.  Jackson,  14 
Pa.  St.  519 ;  Frost  v.  Beekman,  1  Johns.  Gh.  288 ;  Flagg  v.  Mann,  2  Sumn. 
486 ;  Paul  v.  Fulton,  25  Mo.  156 ;  Green  v.  Green,  41  Kan.  469 ;  Burton  v. 
Reagan,  75  Ind.  77 ;  Fraimv.  Frederick,  82  Tex.  294 ;  Redden  v.  Miller,  95 
Rl.  S86.  See  note  to  Basset  v.  Nosworthy,  ut  sup.  To  entitle  a  party  to  the 
ftatuM  of  a  bona  Jide  purchaser,  without  notice,  there  must  be  a  want  of  notice 
both  at  the  time  of  the  purchase  and  at  the  time  of  payment :  Blanchard  v* 
Tyler,  12  Mich.  339.  The  purchase-money  must  be  paid  before  notice :  Smith 
V.  Orton,  181  U.  S.  Appendix  75. 

287 


151  ADAMSES  DOCTRINE  OP  EQUITY. 

ing  the  owner  in  respect  of  that  property^  he  shall  be  assumed  to 
have  contracted  for  that  only  which  the  owner  could  honestly 
transfer^  viz.,  his  interest^  subject  to  the  ^uity  as  it  existed  at  the 
date  of  the  notice. 

*In  accordance  with  this  principle,  the  purchaser  of 
I-  -I  property  from  a  trustee  with  notice  of  the  trust,  is  him* 
self  a  trustee  for  the  same  purposes ;  the  purchaser  of  property 
which  the  vendor  has  already  contracted  to  sell,  with  notice  of 
such  prior  contract,  is  bound  to  convey  to  the  claimant  under  it ; 
and  the  purchaser  of  land  which  the  vendor  has  covenanted  to  use 
in  a  specified  manner,  having  notice  of  that  covenant,  is  bound  by 
its  terms.  The  exact  extent  to  which  this  doctrine  will  be  carried, 
where  a  covenant  has  been  made  by  the  owner  of  land,  the  burden 
of  which  does  not  at  law  run  with  the  land,  does  not  appear  to  be 
positively  settled.  If,  however,  the  covenant  be  one  respecting  the 
land,  and  not  purely  collateral,  there  appears  to  be  no  reason  why  the 
doctrine  of  notice  should  not  apply,  or  why  the  assignee  of  the 
land,  knowing  that  the  covenant  has  modified  his  assignor's  owner- 

which,  if  followed,  would  lead  to  notice :  Harris  v.  Mclnt3rre,  1 1 8  111.  275. 
There  must  be  sucb  a  visible  state  of  things  as  is  inconsistent  with  a  perfect 
right  in  him  who  proposes  to  sell:  Townsend  v.  Little,  109  U.  S.  504;  the 
possession  must  be  exclusive:  Jefferson ville,  etc.,  Ry.  Co.  v.  Tyler,  82  Ind. 
894 ;  possession  by  husband  and  wife  is  notice  of  the  wife's  equities :  Iowa 
Loan  &  Trust  Co.  v.  King,  58  Iowa  598  ;  possession  of  part  of  the  land  not  in 
dispute  was  held  not  to  be  notice  as  to  the  part  in  dispute  :  Wright  v,  Laasiter, 
71  Tex.  640.  As  to  when  possession  is  notice  of  an  unrecorded  deed,  aee 
in/ray  p.  158,  note. 

A  bona  Jide  purchaser  will  not  be  affected  by  the  notice  of  his  vendor :  De- 
marest  v.  Wynkoop,  8  Johns.  Ch.  147 ;  Jones  v.  Hudson,  28  S.  C.  494 ;  and 
on  the  other  hand,  a  purchaser  who  has  notice  will,  as  a  general  rule,  be  pro- 
tected by  the  want  of  notice  on  the  part  of  his  vendor :  Curtis  v.  Lunn,  6 
Munf.  42 ;  Lindsey  v,  Rankin,  4  Bibb  482 ;  Rumpus  v.  Platner,  1  Johns.  Ch. 
218;  McNitt  v,  Logan,  Litt.  Sel.  Cas.  69;  Wood  v.  Chapin,  18  N.  Y.  509; 
Webster  o.  Van  Steenbergh,  46  Barb.  21 1 ;  Hagthorp  v.  Hook's  Adm'r,  1  G. 
&  J.  278 ;  Roll  V.  Rea,  50  N.  J.  L.  264 ;  Peck  v.  Arehart,  95  HI.  118 ;  Funk- 
houser  v.  Lay,  78  Mo.  458 ;  Craig  v.  Zimmerman,  87  Id.  475 ;  East  v.  Pugh, 
71  Iowa  162;  Fargason  v,  Edrington,  49  Ark.  207  ;  c/.  Trentman  o.  Fldridge, 
98  Ind.  525,  in  which  it  was  held  that  a  conveyance  is  not  protected  when 
made  back  to  a  former  owner  who  had  notice.  The  same  roles  apply  to  cases 
of  constructive  notice  under  the  recording  acts  :  American  note  to  Le  Keve  o. 
Le  Neve,  2  Lead.  Cas.  £q.  204,  4th  Am.  ed. 
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ship,  should  not  be  presumed  to  have  contracted  for  it^  subject  to 
that  modification.^ 

It  will  be  observed  that  the  notice  required  by  this  doctrine  is  a 
notice  of  an  equity,  which  if  clothed  with  legal  completeness  would 
be  indefeasible^  and  not  merely  notice  of  a  defeasible  legal  interest, 
or  of  an  interest  which,  if  legal,  would  be  defeasible.  For  the 
principle  is,  that  an  interest  which,  if  l^al,  would  be  indefeasible, 
shall  not  be  defeated  by  reason  of  its  equitable  character  by  a  party 
who  has  notice  of  it.  If,  being  legal,  it  may  be  defeated  at  law, 
there  is  no  equity  to  preserve  it. 

Instances  of  the  first  class  will  be  found  in  trusts  and  contracts, 
including  the  lien  of  a  vendor  of  real  estate ;  and  in  judgments 
against  the  owners  of  an  equitable  interest ;  for  if  the  trust  or  con- 
tract were  perfected  by  conveyance,  or  the  l^al  ownership  were 
vested  in  the  judgment  debtor,  the  right  of  the  cedui  que  trust  or 
vendee  in  the  one  case,  or  of  the  judgment  creditor  in  the  other, 
could  not  be  subsequently  defeated.  The  case  of  dower  was  until 
♦recently  an  exception  to  this  rule.  We  have  already  seen 
that  by  an  anomalous  distinction  in  the  law  of  trusts,  the  ^  J 
widow  was  excluded  from  dower  in  a  trust  estate,  although  she 
would  have  been  entitled  to  it  in  a  l^al  one  of  the  same  character. 
The  same  distinction  was  continued  in  respect  to  nptice ;  and  it 
was  held,  that  although  the  mere  existence  of  an  outstanding  term 
would  not  exclude  the  widow  in  favor  of  the  husband's  heir,  yet  it 
would  exclude  her  in  favor  of  his  vendee,  notwithstanding  that  the 
purchase  was  made  with  notice  of  her  right.    This  anomaly,  as 

1  Whatman  o.  Gibson,  9  Sim.  196 ;  Schreiber  v.  Creed,  10  Id.  9 ;  Keppell 
r.  Bailey,  2  M.  &  K.  51 7 ;  2  Sag.  V.  &  P.  500.  It  was  accordingly  so  decided  in 
Tulk  V.  Mozhay,  2  Phill.  774,  in  which  an  assignee  of  land  with  notice  of  a  cove- 
natit  not  to  build,  was  restrained,  without  any  regard  to  the  technical  rules  in 
SpeiKxr's  Case ;  and  the  case  has  been  followed  frequently  since.  See  Coles  v. 
Sims,  5  DeG.,  M.  Ic  6.  1 ;  Wilson  v.  Hart,  L.  R.  1  Gh.  App.  468 ;  Western 
V.  liacDermott,  L.  R.  2  Ch.  App.  72.  The  doctrine  of  Tulk  v.  Moxhay  is 
limited  to  restrictlTe  stipulations,  and  will  not  be  extended  so  as  to  bind  in 
eqaity  a  purchaser  taking  with  notice  of  a  covenant  to  expend  money  on  repairs 
or  otherwise  which  does  not  run  with  the  land  at  law :  Ansterberry  v.  Corp. 
oT  Oldham,  29  Ch.  D.  750.  Covenants  restricting  the  mode  of  using  the  land 
only  will  be  enforced:  Haywood  v,  Brunswick  Per.  Ben.  Bid.  So.,  S  Q-.  Bw 
D.  403. 
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well  as  that  of  her  exclusion  fiom  a  trust  estate^  has  been  abolished 
by  the  recent  act. 

Instances  of  the  second  class  will  be  found  in  judgments  de&ated 
under  the  old  law  by  a  power  of  appointment  in  legal  titles  de- 
stroyed by  fine  ;^  in  contracts  which  the  purchaser  had  ab  iniiio  a 
right  to  nullify  f  and  in  voluntary  conveyances  avoided  by  subse- 
quent alienation  for  value  f  for  in  all  these  cases  the  l^al  right 
of  the  claimant  is  legally  defeasable,  and  he  has  no  independent 
•equity  to  sustain  it 

There  is  an  apparent  exception  to  this  rule  in  regard  to  unreg- 
istered conveyances  and  undocketed  judgments,  which,  although 
mere  l^al  titles  and  invalid  at  law,  have  been  enforced  as  equities 
«on  the  ground  of  notice. 

By  several  Acts  of  Parliament,  all  deeds  and  wills  concerning 
^estates  within  the  North,*  East,*  or  West*  Ridings  of  the  county 
of  York,  or  within  the  town  and  county  of  Kingston-upon-Hull,' 
•or  within  the  county  of  Middlesex,  are  directed  to  be  registered.* 

*  Langley  v.  Fisher,  9  Beav.  90 ;  Story  v.  Windsor,  2  Atk.  6S0. 
«  Lufkin  V.  Nunn,  11  Ves.  170;  8  Sug.  V.  &  P.  441. 

•  Pulvertoft  V.  Pulvertoft,  18  Ves.  84 ;  Buckle  v.  Mitcbell,  Id.  100. 
^  8  Geo.  2,  c.  6.  '6  Ann.  c.  85. 
'*  2  &  8  Ann.  c.  4 ;  5  Ann.  c.  18.                              '  6  Ann.  c.  85. 

'  7  Ann.  c.  120.  By  Stat.  25  &  26  Vict.  c.  67  an  examination  of  title  by 
the  Court  of  Chancery  and  a  declaration  thereupon  is  provided  for ;  and  c.  58 
of  the  same  statute  furnishes  a  system  of  registration  for  such  titles  as,  after 
official  investigation,  appear  to  be  good  and  marketable.  A  purchaser  of  land  in 
a  register  county  is  bound  to  inquire  for  and  examine  the  deeds  and  documents, 
memorials  of  which  are  registered :  Eettlewell  t;.  Watson,  26  Ch.  D.  501. 

The  rule  under  the  recording  acts,  in  force  generally  in  the  United  States, 
is  different  from  that  under  the  registry  acts  in  England,  and  it  is  held  that  the 
registry  of  a  deed  or  mortgage  is  notice  of  its  contents,  and  of  equities  created 
thereby,  or  arising  therefrom  :  4  Kent  1 74 ;  American  notes  to  Lo  Kere  r.  Le 
Neve,  2  Lead.  Cas.  £q.  204  (4th  Am.  ed.),  and  cases  cited,  among  which  are 
Cushing  V.  Ayer,  25  Me.  888 ;  McMechan  v.  Griffing,  8  Pick.  149 ;  Peters  v» 
Goodrick,  8  Conn.  146 ;  Parkist  v.  Alexander,  1  Johns.  Ch.  894  ;  Wendell  9. 
Wadsworth,  20  John.  668 ;  Plume  v.  Bone,  1  Green  68 ;  Evans  v.  Jones,  1 
Yeates  174;  Irvin  o.  Smith,  17  Ohio  226;  Martin  v.  Sale,  Bail.  Eq.  1;  Shults 
V.  Moore,  1  McLean  520 ;  Hughes  v.  Edwards,  9  Wheat.  489 ;  Hickman  v. 
Perrin,  6  Cold.  (Tenn.)  185;  Digman  v.  McCollum,  47  Mo.  872;  Pratt  v« 
Pratt,  96  111.  1 84.  This  does  not  apply,  however,  where  the  recording  of  an 
instrument  is  not  legally  requisite,  or  it  is  defectively  executed  or  acknowl- 
edged :  cases  in  notes  to  Le  Neve  o.  Le  Neve,  ut  supra ;  Moore  v.  Auditor,  8 
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And  it  is  enacted,  that  all  such  deeds  shall  be  adjudged  fraudulent 
and  void  against  any  subsequait  purchaser  or  mortgagee  for  valu- 

Hen.  &  Munf.  282 ;  Somner  v.  Rhodes,  14  Conn.  186 ;  Walker  p.  Gilbert,  1 
Freem.  Cb.  85 ;  Harper  v,  Reno,  Id.  828 ;  Isfaam  v.  Bennington  Iron  Co., 
19  Yt.  230;  Pope  d.  Henry,  24  Id.  560;  Graham  v.  Samnel,  1  Dana  166; 
Piteher  v.  Barrows,  17  Pick.  861 ;  Thomas  v.  Grand  Gnlf  Bank,  9  Sm.  &  M. 
201 ;  Green  v.  Drinker,  7  W.  &  8.  440 ;  Shults  v.  Moore,  1  McLean  520 ; 
Brown  v.  Badd,  2  Carter  (Ind.)  442;  Choteau  v.  Jones,  11  lU.  800;  Work 
p.  Harper,  24  Miss.  517;  Lally  t7.  Holland,  1  Swan  896 ;  Parret  v.  Shaubhut, 
5  Minn.  823 ;  Racouillat  v,  Rene,  82  Cal.  450 ;  the  decisions  as  to  an  unau- 
thorized deed  not  being  notice  are  collected  in  1  Law.  Rep.  An.  192,  note; 
nor  where  it  is  recorded  in  a  different  county  from  that  in  which  the  lands  lie : 
Aster  V.  Wells,  4  Wheat  466;  Kerns  v,  Swope,  2  Watts  75;  or,  a/ortiortj 
in  another  state :  Hundley  v.  Mount,  8  S.  &  M.  887 ;  Lewis  v,  Baurd,  8  Mc- 
Lean 56  ;  Crosby  v,  Huston,  1  Tex.  203.  But  in  De  I^ane  v,  Moore,  14  How. 
U.  S.  253 ;  U.  S.  Bank  v.  Lee,  13  Peters  107 ;  Crenshaw  v.  Anthony,  M.  & 
Y.  110;  Bruce  v.  Smith,  8  H.  &  J.  449;  Crosby  v.  Huston,  1  Tex.  208,  it 
was  held  that  the  registration  of  a  settlement  of  personal  property  in  the  state 
where  the  parties  resided  at  the  time,  and  where  the  property  then  was,  is  valid 
as  against  creditors  and  purchasers  in  another  state,  into  which  the  property  is 
aAerwards  removed :  though  see  Hundley  v.  Mount,  8  Sm.  &  M.  887.  A  void 
deed,  though  recorded,  is  not  notice :  Acker  v.  Walker,  58  Iowa  454. 

The  deed  must  be  in  the  chain  of  title :  Irish  v.  Sharp,  89  III.  261 ;  Carbine 
V.  Pringle,  90  Id.  802 ;  the  record  is  not  notice  to  those  not  claiming  title  under 
the  same  grantor:  Stnyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  Lightner  v,  Mooney, 
10  Watts  412 ;  Woods  v.  Farmere,  7  Id.  282 ;  Bates  t;.  Noitross,  14  Pick. 
224;  Crockett  v.  Maguire,  10  Mo.  84;  Tilton  v.  Hunter,  24  Me.  29;  Leiby 
9.  Wolfe,  10  Ohio  80 ;  Hoy  p.  Bramhall,  4  Green  (N.  J.)  568 ;  Inglehart  v. 
Crane,  42  111.  261 ;  Calder  v.  Chapman,  52  Pa.  St.  859.  A  purchaser  is  held 
to  have  constructive  notice  of  everything  which  appears  in  any  part  of  the 
deeds  or  instruments  which  constitute  and  prove  the  title  purchased,  and  is 
of  such  a  nature  that  if  brought  directly  to  his  knowledge  it  would  amount  to 
actual  notice :  Huber  v.  Bossait,  70  Iowa  718 ;  Tydings  v.  Pitcher,  82  Mo. 
879. 

An  unrecorded  deed  is  in  general  good  between  the  parties :  4  Kent  456, 
and  cases  cited ;  it  is  void  as  against  subsequent  purchasers  without  notice : 
Holett  p.  Mut  Life  Ins.  Co.,  114  Pa.  St.  142 ;  Ryder  p.  Rush,  102  111.  888; 
but  where  a  purchaser  has  knowledge  of  an  unrecorded  deed  he  takes  subject  to 
it:  Jackson  p.  Leek,  19  Wend.  389;  Jackson  p.  Sharp,  9  John.  168;  Porter 
p.  Cole,  4  Me.  20;  Famsworth  p.  Childs,  4  Mass.  687 ;  Martin  p.  Sale,  Bail. 
£q.  1;  Pike  p.  Armstead,  1  Dev.  £q.  110;  Yanmeter  p.  McFaddin,  8  B. 
Mon.  442 ;  McRaven  p.  Maguire,  9  Sm.  &  M.  84 ;  McConnell  p.  Read,  4 
Scam.  117;  Center  p.  P.  &  M.  Bank,  22  Ala.  743;  Gibbes  p.  Cobb,  7  Rich. 
£q.  54 ;  notes  to  Le  Neve  p.  I^e  Neve,  ut  supra ;  Conover  p.  Yon  Mater,  8 
Green  (N.  J.)  431 ;  Hewitt  p.  Chu*k,  91  111.  605;  Slattery  p.  Raffcrty,  98  Id. 
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r*1^4l   ^^^^  *ooDsideration,  unless  a  memorial  thereof  be  r^V 
tered^  in  the  manner  thereby  prescribed,  before  the  r^is- 

277;  CoiTigan  v,  Byrd,  23  S.  C.  89;  Follweiler  v.  Lutz,  102  Pa.  St.  585; 
Johnston  v.  Shortridge,  9$  Mo.  227.  Though  a  mortgage  b  falflel^  recited  in 
the  records,  it  is  notice  of  the  actual  mortgage :  Smallwood  v.  Lewin,  2  Mo- 
Carter  (N.J.)  60.  Kecital  of  one  unregistered  in  a  registered  one  is  sufficient 
notice :  Hamilton  v.  Nutt,  84  Conn.  501.  But  see  in  Ohio  as  to  mortgages, 
Mayham  v.  Cooms,  14  Ohio  428.  In  regard  to  judgment  creditors,  and  pur- 
chasers at  sales  under  judgments,  actual  notice  is,  without  doubt,  too  late  after 
judgment  obtained,  and,  it  would  seem,  after  the  status  of  creditor  ha»  been 
acquired:  Davidson  v.  Cowen,  1  £q.  470;  Uhler  v.  Hutchinson,  28  Pa.  St. 
110,  oyerruling  Solms  v.  McCoUoch,  5  Id.  478.  See  also  Benham  v.  Keane, 
1  Johns.  &  H.  685 ;  Barker  v.  Bell,  87  Ala.  854.  Under  the  statute  in  lowa^ 
however,  the  rule  is  different :  see  Severs  v.  Delashmutt,  11  Iowa  174 ;  Parker 
V.  Pierce,  16  Id.  227;  Hays  v.  Thode,  18  Id.  51. 

The  authorities  are  at  variance  with  regard  to  the  character  of  the  notice 
which  will  postpone  a  recorded  to  a  prior  unrecorded  deed.  The  cases  in 
England,  since  Hine  v.  Dodd,  2  Atk.  275,  place  the  relief  given  against  the 
subsequent  purchaser,  which  is  there  only  in  equity,  on  the  ground  of  firand : 
see  Le  Neve  v.  Le  Neve,  ut  supra;  Fleming  v.  Burgin,  2  Ired.  £q.  584;  Ohio 
Ins.  Co.  V.  Boss,  2  Md.  Ch.  Dec.  85 ;  on  which  alone,  it  is  supposed,  the  Act 
of  Parliament  could  be  broken  in  upon ;  and,  therefore,  require  clear  proof  of 
actual  notice,  which  is  considered  equivalent  to  fraud:  Chadwick  v.  Turner, 
L.  R.  1  Ch.  810.  In  some  of  the  states  this  doctrine  has  been  adopted,  and 
constructive  notice  is  held  to  be  insufficient:  Norcross  v.  Widgery,  2  Maas. 
509;  Bush  v.  Golden,  17  Conn.  594;  Harris  v.  Arnold,  1  R.  I.  125;  Frotb- 
ingham*  v.  Stacker,  11  Mo.  77;  Casey  v.  Steinmyer,  7  Mo.  App.  556;  Mar- 
tin t;.  Sale,  Bail.  £q.  1 ;  Fleming  o.  Buigin,  2  Ired.  £q.  584 ;  Ingram  v. 
Phillips,  5  Strobh.  200.  See  Burt  v.  Cassedy,  12  Ala.  734;  McCaskle  r. 
Amarine,  12  Id.  17;  Hopping  v.  Bumham,  2  Green  (Iowa)  89.  Thus,  pos- 
session of  the  prior  grantee,  except,  perhaps,  where  distinctly  brought  home  to 
the  knowledge  of  the  purchasers,  is  held  to  be  insufficient :  Harris  v.  Arnold, 
Froth ingham  o.  Stacker  (supra).  As  to  actual  notice,  see  4  Law.  Rep.  An. 
717,  note.  In  other  states  there  are  statutory  provisions  to  the  same  effect: 
Spofford  V.  Weston,  29  Me.  140 ;  Butler  v.  Stevens,  26  Id.  489 ;  Curtis  r. 
Mund,  8  Mete.  405 ;  Hennessey  v,  Andrews,  6  Cush.  1 70.  In  Pennsylvania 
and  New  York  the  decisions  are  not  consistent.  In  Scott  v,  Gallager,  14  S. 
&  R.  888,  and  Boggs  v.  Vamer,  6  W.  &  S.  469,  the  language  of  the  court  is 
in  accordance  with  the  doctrine  just  stated.  But  there  is  no  doubt  that  in  the 
former  state,  open  and  notorious  possession  is  sufficient  notice  of  an  unrecorded 
deed :  Krider  v.  Laffisrty,  1  Whart.  808 ;  Randall  o.  Silverthom,  4  Pa.  St. 
178 ;  Patton  v.  The  Borough,  40  Id.  206 ;  Jamison  v.  Dimock,  95  Id.  52.  So 
in  New  York,  Tuttle  o.  Jackson,  6  Wend.  218,  has  established,  contrary  to 
Dey  r.  Bunham,  2  Johns.  Ch.  182,  and  other  cases,  that  constructive  notice 
is  enough  to  postpone  a  subsequent  purchaser.  See  Troup  v.  Hurlbnt,  10 
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tering  of  the  memorial  of  the  deed  under  which  such  subsequent 
purchaser  or  mortgagee  shall  claim.  And  that  all  devises  by  will 
shall  be  adjudged  fraudulent  and  void  against  subsequent  pur- 
chasers or  mortgagees^  unless  a  memorial  of  such  will  be  registered 
within  the  space  of  six  months  after  the  death  of  the  testator  dying 
within  Great  Britain ;  or  within  the  space  of  three  years  after  his 
death,  dying  upon  the  sea  or  in  parts  beyond  the  seas.  And  it  is 
by  the  same  acts  fiirther  provided,  that  no  statute,  judgment,  or  re- 
cognizance (other  than  such  as  shall  be  entered  into  the  name  and 
upon  the  proper  account  of  the  king,  his  heirs,  and  successors), 
shall  bind  any  such  estates  as  aforesaid,  but  only  from  the  time 
that  a  memorial  thereof  shall  be  duly  entered.^ 

The  question  which  has  arisen  under  these  acts  is,  whether  a 
person  buying  an  estate  with  notice  of  a  prior  encumbrance,  not 
registered,  shall  be  bound  in  equity  by  such  encumbrance,  although 
he  has  obtained  a  priority  at  law  by  registration  of  his  deed.'   And 

Barb.  S.  C.  854.  And  in  Grimstone  v.  Carter,  8  Paige  421,  it  was  held  in 
general,  that  equities  and  agreements  to  convey  were  not  within  the  recording 
acts.  The  possession  which  will  constitute  constructive  notice  of  an  unrecorded 
deed  to  a  subsequent  purchaser  must  be  under  the  deed,  and  actual,  open,  and 
visible,  so  that  the  subsequent  purchaser  could  have  gone  upon  the  land  and 
obtained  hy  inquiry  information  of  such  deed :  Page  v.  Waring,  76  N.  Y.  468. 
In  Maryland,  in  the  case  of  Price  v.  McDonald,  1  Md.  414,  a  similar  doctrine 
was  held  by  the  Court  of  Appeals ;  though  in  Ohio  Ins.  Co.  v.  Ross,  2  Md. 
Ch.  Dec.  85,  and  Gill  9^  McAttee,  Id.  268,  the  English  rule  was  supported 
and  followed  by  Chancellor  Johnson.  Possession  by  the  grantee  is  not  notice 
to  subsequent  purchasers  if  it  is  not  open,  manifest,  unequivocal,  and  apparently 
by  virtue  of  the  unrecorded  conveyance ;  where  the  grantee  was  the  grantor's 
husband  and  continued  to  live  on  the  premises  with  him  it  was  held  not  to  be 
notice:  Atwood  v,  Bearss,  47  Mich.  72. 

That  possession  is  notice,  has  also  been  held  in  Webster  v.  Maddox,  6  Me. 
256;  Kent  v.  Plummer,  7  Id.  464  (before  the  statute  upon  the  subject) ;  Boggs 
9.  Anderson,  50  Id.  161 ;  Buck  v.  Halloway,  2  J.  J.  Marsh.  168 ;  Hopkins  v, 
Garrard,  7  B.  Mon.  812;  Wyatt  v,  Elam,  19  Ga.  885;  Vaughan  v,  Tracy,  22 
Mo.  4 ;  Griswold  v.  Smith,  10  Vt.  452 ;  Landes  v.  Brant,  10  How.  U.  S.  848; 
Banner  v.  Ward,  21  Fed.  Bep.  820 ;  Daniel  v,  Hester,  29  S.  C.  147 ;  Nolan 
p.  Grant,  61  Iowa,  619;  Buck  r.  Holt,  74  Id.  294;  Hommel  v.  Devinney,  89 
Mich.  522;  Siebert  v.  Rosser,  24  Minn.  155;  Janvrin  v.  Janvrin,  60  N.  H. 
169;  Hodge  v.  Amerman,  40  N.  J.  Eq.  99;  Jaques  v.  Lester,  118  III.  246; 
Higginsp.  White,  Id.  619. 

'  3  Sng.  y.  k  P.  c.  xxi.  s.  6. 

•  Butler  V.  Viele,  44  Barb.  (N.  Y.)  166. 
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it  has  been  held  that  he  shall ;  but  that  the  notice  must  be  clear 
and  undoubted^  amounting  in  efiPect  to  evidence^  that  knowing  the 
situation  of  the  prior  encumbrances^  he  r^stered  in  order  to  de- 
fraud them.     A  mere  lis  pendens  is  not  such  notice. 

The  doctrine  as  to  notice  of  unregistered  deeds  has  been  a  sub- 
ject of  r^ret,  as  breaking  down  the  operation  of  the  acts ;  and  it 
is  perhaps  difficult  to  reconcile  it  altogether  to  principle.  For  if  it 
be  assumed  that  the  unregistered  conveyance  evidences  a  mere 
legal  title,  invalidated  bj  a  mere  l^al  flaw,  it  is  difficult  to  see 
how  an  equity  can  arise,  because  an  Act  of  Parliament  has  made  it 
invalid ;  if  it  evidences  an  equitable  title  by  contract,  which  the 
want  of  registration  has  deprived  of  legal  completeness,  it  is  diffi- 
cult to  see  why  the  same  degree  of  *notice,  which  would 
^        -I  bind  in  other  cases,  should  not  bind  in  this.^ 

The  question  with  respect  to  undocketed  judgments  has  arisen  as 
follows :  It  was  directed  by  the  old  law,  that  a  particular  of  all 
judgments  entered  in  the  courts  should  be  made  and  put  in  an  al- 
phabetical docket,  and  that  no  undocketed  judgment  should  affect 
any  lands  or  tenements  as  agaiust  purchasers  or  mortgagees.*  The 
first  decision  in  favor  of  the  undocketed  judgments  was,  that  if  the 
purchaser  had  notice  of  it,  and  did  not  pay  the  value  of  the  estate^ 
it  should  be  presumed  that  he  agreed  to  pay  it  off,  and  he  should 
be  compelled  in  equity  to  do  so.  The  question  afterwards  came 
before  Lord  Eldon,  on  a  bill  for  specific  performance,  where  the 
purchaser  had  notice  of  undocketed  judgments.  Lord  Eldon  re- 
fused to  force  the  title  on  him,  stating  at  the  same  time  an  opinion, 
grounded  on  the  decisions  under  the  Registry  Acts,  that  he  would 
be  bound  by  notice.  He  expressed,  however,  some  doubt  whether 
the  doctrine  could  be  perfectly  reconciled  to  principle ;  and  it  is 
perhaps  attended  with  the  more  difficulty,  because  the  undocketed 
judgment  is  only  an  invalid  title  by  an  act  of  law,  and  it  is  not, 
like  an  unregistered  conveyance,  evidence  of  a  title  by  contract  in 
equity.*  The  doctrine  itself,  however,  is  now  at  an  end.  The 
system  of  dockets  has  been  abolished,  a  new  method  of  rostra- 

>  Jolland  V,  Stainbridge,  8  Yes.  478;  Wyatt  v.  Barwell,  19  Id.  435;  S 
Bug.  V.  &  P.  872-8 ;  Tjirell's  Suggestions  280. 
«  4  &  5  Wm.  &  Mary,  c.  20 ;  7  &  8  Wm.  8,  c.  86. 
*  Davis  V.  Strathmore,  16  Yes.  419;  2  Sug.  Y.  &  P.  894. 
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tioo  subfitituted  ;*  and  it  is  declared  that  notice  shall  be  imma- 
terial.* 

A  remarkable  illustration  of  the  doctrine  of  notice  is  presented 
hj  the  role  which  requires  the  purchaser  under  a  trust  for  sale  to 
see  to  the  application  of  his  purchase-money.'  This  rule  assumes 
that  the  trustee  is  expressly  or  impliedly  authorized  to  sell,  and 
that  he  does  not,  so  &r  as  *the  purchaser  is  aware^  intend  r^.  ^^n 
to  misapply  the  price.  For  if  either  of  these  ingredients 
be  wanting,  the  purchaser,  having  notice  of  a  breach  of  trust 
committed  or  intended,  would  be  obviously  responsible  for  aiding 
it^  The  rule,  however,  goes  beyond  this,  and  requires  the  pur- 
chaser to  ascertain  that  his  purchase-money  is  in  &ct  rightly 
applied.*    If  the  trust  be  to  pay  it  over  to  other  persons,  he 

»  i&2Vict.  c.  110. 

^  3  &  4  Yict.  c.  82.  On  the  constniction  of  these  statates,  see  Bacon  v. 
Ford,  29  Ch.  D.  627. 

*  By  statnte  23  &  24  Vict.  (1860)  c.  145,  s.  29,  it  is  provided  that  the  receipts 
in  writing  of  any  trustee  for  any  money  payable  to  him  in  the  exercise  of  his 
trust  shall  be  a  sufficient  discharge,  and  shall  exonerate  the  purchaser  from 
seeing  to  the  application  of  the  purchase-money. 

«  Watkins  v.  Cheek,  2  S.  &  S.  199 ;  Eland  v.  Eland,  4  M.  &  C.  420,  427. 

'  Where  there  is  a  general  charge  or  power  to  sell  for  debts,  or  for  debts  and 
l^acies,  the  purchaser  is  not  bound  to  look  to  the  application  of  the  purchase- 
money:  Williams  v.  Otey,  8  Humph.  568;  Gamett  v.  Macon,  6  Gall  808; 
Bruch  p.  Lantz,  2  Bawle  892 ;  Cadbury  v.  Duval,  10  Fa.  St.  267 ;  Dalzell  o. 
Crawford,  1  Pars.  Eq.  57 ;  Hauser  v.  Shore,  5  Ired.  Eq.  S57 ;  Gardner  r. 
Gardner,  3  Mason  178 ;  Andrews  v,  Sparhawk,  IS  Pick.  898 ;  Nicholls  v.  Peak, 
1  Beas.  69.  So  as  to  legacies,  where  there  is  a  trust  for  reinvestment,  or  the 
application  cannot  be  made  immediately :  Wormley  v,  Wormley,  8  Wheat. 
421 ;  Coonrod  v.  Coonrod,  6  Hamm.  114 ;  Hausor  v.  Shore,  5  Ired.  Eq.  357. 
But  where  the  trust  is  for  the  payment  of  scheduled  or  specified  debts,  the 
cases  generally  hold  that  the  purchaser  is  bound  to  see  to  the  application  of  the 
pttrchase>money :  Gardner  v.  Gardner,  3  Mason  178;  Cadbury  v.  Duval,  10 
Pa.  St  267 ;  Dalzell  v.  Crawford,  1  Pars.  Eq.  57 ;  Wormley  v.  Wormley,  8 
Wheat.  422 ;  Duffy  o.  Calvert,  6  Gill  487 ;  though  see  the  remarks  in  Mr. 
Wallace's  notes  to  Elliott  v.  Merryman,  1  Lead.  Cas.  Eq.  59,  as  to  devises 
for  payment  of  debts.  It  has  also  been  doubted  by  Mr.  Walkce,  ut  supra, 
whether,  under  a  devise  for  the  payment  of  legacies  simply,  the  rule  would  be 
applied  m  this  country,  inasmuch  as  the  debts  of  a  decedent  are  always  an  im- 
plied charge  on  land  here,  and  therefore  it  is  supposed  such  a  chaise  would  be 
equivalent  to  a  devise  for  the  payment  of  both  debts  and  legacies.  But  the 
analogy  between  the  two  cases  can  only  hold  if,  on  a  sale  for  the  payment  of 
nes  alone,  the  lien  of  debts  would  be  discharged,  which  is  by  no  means 
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must  see  that  such  payments  are  made ;  if  it  be  to  invest  the 
amount  in  the  names  of  the  trustees^  he  must  see  that  the  investment 
is  duly  made^  though  he  need  not  interfere  with  its  subsequent 
application.^  In  order  to  obviate  this  inconvenience  it  is  usual  to 
declare  by  an  express  clause  that  the  trustees^  receipt  shall  be  a  dis- 
charge ;  and  a  corresponding  authority  will  arise  by  implication,  if 
the  nature  of  the  trust  be  inconsistent  with  the  contrary  view.  If, 
for  instance,  the  sale  be  directed  at  a  time  when  the  distribution 
could  not  possibly  be  made,  it  will  be  assumed  that  the  trustees 
were  meant  to  give  a  discharge,  for  the  money  cannot  be  paid  to 
any  other  person.'  The  same  assumption  is  made  on  a  trust  for 
general  payment  of  debts,  or  for  payment  of  debts  and  legacies ; 
for  it  is  impossible  that  the  purchaser  should  ascertain  the  creditors ; 
and  if  he  were  held  liable  to  see  the  legacies  paid,  he  would  be  neces- 
sarily involved  in  the  account  of  debts.  If  the  original  trust  be  for 
payment  of  debts  and  legacies,  the  power  to  give  a  discharge  is  not 
affected,  although  the  purchaser  may  know  that  the  debts  have  been 
paid,  and  that  the  legacies  alone  remain  as  a  charge.'  Where  lease- 
hold estates  are  purchased  from  an  executor  their  price  is  neces- 
sarily applicable  in  a  course  of  administration,  which  is  tantamount 
to  a  trust  for  general  payment  of  debts.  And  it  is,  therefore,  set- 
tled that  such  a  purchaser  is  not  bound  to  see  to  the  application  of 
r*1  ^71  ^^^'  purcJ^^is^^oney  when  he  *purchase8  bona  Jide,  and 
*"  without  notice  that  there  are  no  debts.* 

clear.     In  DufTy  v,  Calvert,  6  Gill  487,  and  Down  man  v.  Rust,  6  Rand.  587, 
accordingly,  a  purchaser  was  held  bound  to  see  to  the  application  of  the  puxw 
chase-money  under  such  circumstances.     See  Perry  on  Trusts,  §  794  et  seq. 
»  8  Sug.  V.  &  P.  158. 

*  Balfour  v.  Welland,  16  Yes.  151  ;  Sowarsby  v.  Lacy,  4  Mad.  142. 

•  Forbes  v.  Peacock,  1  Ph.  717 ;  Sug.  V.  &  P.  c.  xvii.  s.  1. 

^  2  Sug.  y.  &  P.  c.  xvii.  s.  2.  It  has  been  held,  however,  that  it  is  imma- 
terial on  a  trust  for  sale  for  the  payment  of  debts  and  legacies,  that  the  pur- 
chaser has  notice  that  there  are  no  debts,  or  even  that  there  were  none  at  the 
testator's  death.  The  principle  in  such  cases  was  said  by  the  Lord  ChanoeUor 
to  be,  that  the  testator  in  creating  such  a  trust  is  supposed  to  have  intended  to 
give  his  trustees  full  power  of  receiving  and  applying  the  money,  and  not  to 
rest  upon  the  ground  of  the  difficulty  a  purchaser  would  have  in  determining 
whether  there  were  any  debts  or  not:  Stroughill  v,  Anstey,  1  De  6.,  M.  & 
Gord.  685.  See  article  in  17  Jurist,  part  ii.  251 ;  Hill  on  Trustees  558,  note, 
4th  Am.  ed. 
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The  only  remaining  question  as  to  notice  is  what  degree  of  in- 
formation will  amoant  to  notice.^  It  is  not  essential  that  the 
ootioe  be  given  to  the  party  himself;  but  notice  to  his  counsel^ 
solicitor,  or  agent,  is  sufficient,  whether  given  in  the  same  or  in 
another  transaction,  provided  there  be  adequate  reason  to  conclude 
that  the  fiwts  continued  in  remembrance.'  Where,  however,  a 
solicitor  bad  obtained  for  himself  an  estate  from  a  client,  by  fraud, 
and  afterwards  on  his  selling  it  acted  as  the  purchaser's  solicitor, 
it  was  considered  by  Lord  Brougham,  in  opposition  to  Sir  John 
Leach,  that  as  the  solicitor  had  in  fact  defrauded  both  parties,  the 
purchaser  could  not,  from  the  mere  circumstance  of  his  having  em- 
ployed the  same  solicitor,  be  held  to  have  notice  of  the  fraud,  any 
more  than  the  party  on  whom  it  was  first  committed.' 

^  See  on  the  sabject  of  notice,  notes  to  Le  Neve  v,  Le  Neve,  2  Lead.  Cas. 
£q.  28. 

'  Fuller  v.  Bennett,  2  Hare  894. 

*  Kennedy  v.  Green,  8  M.  &  K.  699. 

Knowledge  acquired  by  an  agent,  in  the  conrse  of  his  agency,  is  notice  to  the 
principal:  Hough  v.  Richardson,  8  Story  660;  Bowman  v.  Wathen,  1  How. 
195 ;  Aator  v,  Welb,  4  Wheat.  466 ;  Westervelt  v.  Haff,  2  Sandf.  Ch.  98 ; 
WatBon  V.  Wella,  6  Conn.  468 ;  Brocken  v.  Miller,  4  W.  &  S.  108.  See  Hood 
V.  Fahnestock,  8  Watts  489 ;  In  re  Weir,  58  L.  T.  Rep.  792 ;  Drake  v.  Bar- 
ker,  54  Vt.  872;  Meier  v.  Blume,  80  Mo.  179 ;  Bigley  v,  Jones,  114  Pa.  St. 
510;  Boyd  o.  Terkes,  25  III.  App.  627  ;  Memphis,  etc.,  Ry.  v,  Koch,  28  Kan. 
565 ;  Merriam  v.  Calhoun,  15  Neb.  569.  The  knowledge  must  generally  be 
acquired  in  the  same  transaction :  Bracken  v.  Miller,  4  W.  &  S.  Ill ;  Henry  v. 
Morgan,  2  Binn.  497;  Martin  v.  Jackson,  27  Pa.  St.  504.  See  Smith's 
App.,  47  Id.  128;  Espin  v.  Pemberton,  8  De  G.  &  J.  547;  In  re  Cousins 
Trusts,  31  Ch.  D.  671.  The  mere  knowledge  of  an  attorney  not  derived  in 
bis  capacity  of  attorney  for  the  party  ia  not  notice  to  the  party:  Ford  v. 
French,  72  Mo.  250 ;  Templeman  v.  Hamilton,  87  La.  An.  754.  The  knowl- 
edge acquired  by  an  agent  while  acting  in  his  own  interest  and  against  the 
interest  of  the  principal,  is  not  notice  to  the  principal :  Johnston  v.  Short- 
ridge,  93  Mo.  227 ;  Davis,  etc.,  Co.  v.  Davis,  etc.,  Co.,  20  Fed.  Rep.  699 ; 
Frenkel  v,  Hudson,  82  Ala.  158 ;  DeKay  v.  Hackensack  Water  Co.,  88  N. 
J.  £q.  158.  Knowledge  of  an  agent,  not  acquired  in  the  particular  transac- 
tioo,  ia  notice  to  the  principal,  if  it  be  actually  present  in  the  agent's  mind,  or 
waa  acquired  so  shortly  before  the  agency  as  to  give  rise  to  the  presumption 
that  it  remained  in  his  memory :  Yerger  v.  Barz,  56  Iowa  77 ;  Chouteau  «• 
Allen,  70  Mo.  290;  Fairfield  Savings  Bank  o.  Chase,  72  Me.  226;  Lebanon 
Savings  Bank  v.  HoUenbeck,  29  Minn.  822 ;  Wilson  v,  Minnesota,  etc.,  Ass'n, 
86  Id.  1 1 2.  Notice  to  an  agent  after  the  termination  of  the  agency  is  not  notice 
to  the  principal :   Boardman  v.  Taylor,  66  Ga.  638.    Notice  to  an  agent  act- 
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The  ordinaiy  instances  of  notice  by  actual  information  do  not 
require  any  special  remark.  But  it  should  be  observed^  that  under 
this  head  is  included  notice  by  lis  pendens  or  an  interlocutory 
decree.^    For  it  is  presumed  that  legal  proceedings^  during  their 

ing  for  both  parties  is  notice  to  both  parties :  Sergeant  v.  Ingersoll,  7  Pa.  St 
840 ;  15  Id.  848 ;  Eldridge  v.  Conn.  Gen.  Life  Ins.  Co.,  8  MacArthur  (I).  C.) 
801.     See  on  this  subject  4  Law.  Rep.  An.  718,  note. 

1  Murray  t;.  Ballon,  1  Johns.  Ch.  566 ;  Murray  v.  Lylbom,  2  Id.  441 ; 
Zeiter  v.  Bowman,  6  Barb.  S.  C.  188 ;  Owongs  v.  Myers,  8  Bibb  279 ;  Boil- 
ing V.  Carter,  9  Ala.  921 ;  Green  v.  White,  7  Blackf.  242 ;  Tongue  o.  Morton, 
6  Hurr.  &  John.  21 ;  Walker  v.  Butz,  1  Yeates  574 ;  Diamond  v,  Lawrence 
Co.,  37  Pa.  St.  858 ;  Tilton  v.  Cofield,  98  U.  S.  168 ;  Cole  v.  Lake  Co.,  54 
N.  H.  242 ;  Walker  t;.  Douglas,  89  111.  425 ;  Darling  v.  Osborne,  51  Vt.  148. 
It  has  been  held,  however,  in  one  or  two  cases,  that  the  doctrine  of  lis  pendens 
is  inconsistent  with  the  policy  of  the  recording  or  registration  acts  in  this 
country :  Newman  v.  Chapman,  2  Rand.  98  ;  City  Council  v.  Page,  Spear's 
£q.  159.  In  King  v.  Bill,  28  Conn.  598,  it  was  doubted  whether  the  doctrine 
of  notice  by  lis  pendens  obtains  in  Connecticut.  The  principle  of  lis  pendens 
is,  that  the  specific  property  must  be  so  pointed  out  by  the  proceedings  as  to 
warn  the  whole  world  diat  they  meddle  with  it  at  their  peril :  Lewis  v.  Mew, 
1  Strobhart's  £q.  180.  See  Green  o.  Slayter,  4  Johns.  Ch.  88 ;  Britz  v,  John- 
son, 65  Ind.  561 ;  but  the  doctrine  docs  not  apply  in  a  case  where  the  court 
has  no  jurisdiction  of  the  thing  in  controversy :  Carrington  o.  Brents,  1  M<v 
Lean  167 ;  and  it  applies  only  to  rights  or  interests  acquired  from  a  party  after 
the  institution  of  a  suit,  and  not  to  the  case  of  a  right  previously  contingent  or 
conditional  becoming  perfect :  Hopkins  i;.  McLaren,  4  Cow.  667 ;  Clai^soo 
V.  Morgan,  6  B.  Mon.  441.  Where  a  suit  was  pending  against  a  mortgagor 
and  the  land  sought  to  be  charged  was  sold  under  a  mortgage  executed  prior  to 
the  suit,  and  bought  by  the  mortgagee,  it  was  held  that  the  doctrine  of  lis 
pendens  did  not  apply  as  the  title  was  derived  from  the  mortgage :  Coles  v. 
Allen,  64  Ala.  98 ;  see  also  Hammond  v,  Pazton,  58  Mich.  898. 

Lis  pendens  is  notice  only  in  relation  to  the  property  which  is  the  immediate 
subject  of  the  suit :  Edmonds  v.  Crenshaw,  1  McC.  Ch.  252 ;  and  the  property 
afiected  must  be  definitely  described :  Miller  v.  Sherry,  2  Wall.  (U.  S.)  250 ; 
Russell  V,  Kirkbride,  62  Tex.  455 ;  Sanders  v.  McDonald,  68  Md.  508.  An 
administration  suit  to  charge  certain  indicated  land  may  be  a  lis  pendens  ;  where 
debts  are  charged  on  land  by  will,  an  action  brought  by  a  creditor  is  a  /ts  pen- 
dens :  Price  v.  Price,  85  Ch.  D.  297.  Lis  pendens  can  only  affect  a  purchaser 
from  the  party  to  the  suit  of  the  subject  of  controversy :  French  v.  The  Loyal 
Company,  5  Leigh  627;  Arnold  o.  Smith,  80  Ind.  417.  Notice  to  a  pur- 
chaser, arising  from  a  bill  filed,  is  notice  of  what  the  biU  contains,  and  nothing 
more :  Griffith  v.  Griffith,  1  Hoff.  Ch.  158 ;  and  a  suit  not  prosecuted  to  decree 
or  judgment,  is  not  constructive  notice  to  a  person  who  is  not  a  pendente  lite 
purchaser :  Alexander  v.  Pendleton,  8  Cranch  462 ;  but  the  pendency  of  a 
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oontinaanoey  are  publicly  known  throughout  the  reahn.  But  no 
Us  pendenSy  of  which  a  purchaser  has  not  express  notioC;  will  now 
bind  him,  unless  it  be  duly  registered.^  On  the  other  hand,  a  final 
decree  or  judgment  is  not  notice  ;*  nor  sijiat  in  bankruptcy  f  nor  the 
Court  Bolls  of  a  manor  /  nor  the  registration  of  a  deed  ;  nor  the 
docketing  or  the  r^istration  of  a  judgment.  But  if  it  appear  that 
a  search  was  actually  made,  it  will  be  presumed  that  the  entry  was 
found,  and  the  purchaser  will  be  affected  with  notice  of  its  con- 

Boit  dniy  prosecuted,  is  notice  to  a  purchaser  of  the  subject  of  the  suit,  so  as  to 
biod  his  interest ;  and  a  lis  pendens  begins  from  the  service  of  the  subpcena, 
afler  the  bill  is  filed :  Murray  v.  Ballou,  1  Johns.  Ch.  566 ;  Goodwin  v.  Mc- 
Gehee,  15  Ala.  232 ;  Lytle  v.  Pope,  11  B.  Mon.  818  ;  Williamson  v.  Williams, 
11  Lea  (Tenn.)  855;  Grant  t;.  Bennett,  96  III.  513;  Sanders  v,  McDonald, 
63  Md.  508.  Publication  as  to  a  non-resident  defendant  is  equivalent  to  ser- 
vice of  subpcena :  Chaudron  v.  Magee,  8  Ala.  570.  Notice,  however,  by  Us 
pendens^  csLvnot  continue  after  a  final  decree  or  judgment :  Blake  v.  Hey  ward, 
1  Baile3r'8  £q.  208 ;  Turner  v.  Crebill,  1  Ohio  372 ;  Winbom  v.  Gorrell,  8 
Ired.  £^.  117.  See  Hill  on  Trustees,  4th  Am.  ed.,  794;  notes  to  I^  Neve 
r.  Le  H^eve,  2  Lead.  Gas.  Eq.  35.  In  Virginia  a  lis  pendens  must  be  docketed 
to  effect  a  purchase  without  actual  notice  of  the  impending  suit :  Easley  v. 
Barksdfde,  75  Ya.  274. 

The  doctrine  of  lis  pendens  has  been  decided  in  England  not  to  stand  on  the 
ground  of  notice  express  or  implied,  but  to  follow  from  the  general  rule  that 
pending  litigation  neither  party  can  be  permitted  to  alienate  the  contested 
property,  so  as  to  afl*ect  the  rights  of  the  other.  The  doctrine  in  question  was 
therefore  held  not  to  apply  as  between  co-defendants :  Bellamy  v.  Sabine,  8 
Jor.  N.  S.  948 ;  8.  c,  1  De  G.  &  J.  566.  The  doctrine  is  founded  upon 
public  pc^y,  its  purpose  being  to  keep  the  subject-matter  of  the  litigation 
within  the  power  of  the  court  until  decree  entered  :  Houston  v,  Timmerman, 
4  Law.  Rep.  An.  716,  and  note.  See  also  Bennett  on  Lis  Pendens  65 ; 
Davey's  App.,  97  Pa.  St.  153 ;  Green  v.  Rick,  121  Id.  180 ;  Daniel  v.  Hodges, 
87  K.  0.  95.  All  persons  dealing  with  property  are  bound  to  take  notice  of  a 
suit  pending  with  regard  to  the  title  thereto,  and  if  they  purchase  it  from  any 
of  the  parties  to  the  suit,  they  will  take  subject  to  the  decree :  Union  Trust 
Co.  V.  Soathem  Nav.  Co.,  130  U.  S.  565 ;  Gould  v.  Hendrickson,  96  111.  599 ; 
Cable  V.  Ellis,  120  Id.  136 ;  Rider  v.  Kelso,  53  Iowa  367  ;  Plumer  v.  Wausau 
Boom  Co.,  49  Wis.  449 ;  White  v.  Perry,  14  W.  Va.  66 ;  Rosenheim  v. 
Htrtsock,  90  Mo.  857 ;  Smith  v.  Hodsdon,  78  Me.  180 ;  Pickett  v,  Fei*guson, 
45  Ark.  177.  Whether  lis  pendens  is  constructive  notice  of  a  man's  mental 
condition,  qu<gre:  Moore  v.  Hershey,  90  Pa.  St.  196. 

'  8  Sng.  V.  &  P.  458;  Shallcross  v.  Dixon,  5  Jarm.  on  Conveyancing  493; 
2Fict.  c.  11,  8   7. 

«  2  Sug.  V.  &  P.  461.  •  Hithcox  v.  Sedgwick,  3  Sug.  V.  &  P.  467. 

*  3  Sng.  V.  &  P.  478. 
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r^.  5fil  ^Q^*  *I^  ^^  absence  of  anj  actual  information  of  the 
equity,  the  party  may  also  be  affected  with  notice  by  infor- 
mation of  any  fact  or  instrument  relating  to  the  subject-matter  of 
his  contract,  which  if  properly  inquired  into  would  have  led  to  its 
ascertainment.^  If,  for  instance,  he  purchases  land  which  he  knows 
to  be  in  the  occupation  of  another  than  the  vendor,  he  is  bound  by 
all  the  equities  of  the  party  in  occupation. 

If  he  knows  that  the  title  deeds  are  in  another  man's  possession, 
he  may  be  held  to  have  notice  of  their  possessor's  claim  on  the 
estate.  If  he  knows  of  any  instrument,  forming  directly  or  pre- 
sumptively a  link  in  the  title,  he  will  be  presumed  to  have  examined 
it,  and  therefore  to  have  notice  of  all  other  instruments  or  facts  to 
which  an  examination  of  the  first  could  have  led  him.  But  he  can- 
not be  presumed  to  have  examined  instruments  which  are  not 
directly  or  presumptively  connected  with  the  title,  merely  because 
he  knows  that  they  exist,  and  that  they  may  by  possibility  affect  it, 
for  that  may  be  predicated  of  almost  any  instrument ;  e.g.,  if  he  be 
informed  that  the  vendor  made  a  settlement  on  his  marriage,  but  is 
informed  at  the  same  time  that  it  does  not  relate  to  the  property, 
he  is  not  bound  by  notice  of  its  contents.  The  mere  want  of  cau- 
tion is  not  notice.  If,  indeed,  there  be  a  wilAil  abstinence  from 
inquiry,  or  any  other  act  of  gross  negligence,  it  may  be  treated  by 
the  court  as  evidence  of  fraud ;  but,  though  evidence  of  fraud,  it  is 
not  the  same  thing  as  fraud.  The  party  may  have  acted  bonafde, 
and  if  he  has  done  so,  there  is  no  equity  against  him.  The  n^lect, 
therefore,  of  a  purchaser  to  inquire  for  the  title  deeds  is  not  equiva- 
lent to  notice  that  they  are  deposited  with  the  mortgagee.  For 
though  he  may  have  acted  incautiously  in  taking  a  conveyance 
without  them,  yet  the  other  party  has  been  equally  imprudent  in 
taking  the  deeds  without  a  conveyance,  and  each,  in  the  absence  of 
&aud,  is  at  liberty  to  make  the  best  use  he  can  of  his  imperfect 
title.  In  conformity  with  the  same  principle,  it  seems  that  the 
mere  notice  of  a  fact,  which  may  or  may  not,  according  to  drcnm- 

r*15Ql   ^^^^^^^>  ^  ^^^^  *'^^  *  court  of  equity  to  amount  to  fraud, 

will  not  affect  a  purchaser  for  value  denying  actual  notice 

of  the  fraud.    But  where  a  lease  was  granted  to  a  trustee  and  agent 

at  a  rent  palpably  below  the  value,  it  was  held  that  the  fiict  of  its 

'  See  notes  to  Le  Neve  t^.  Ijq  Neve,  2  Lead.  Cas.  £q.,  ut  sup, 
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being  granted  at  sach  undervalae,  coupled  with  a  recital  that  it 
was  for  faithful  services,  was  a  sufficient  notice  to  the  purchaser  of 
Buch  lease  to  put  him  on  his  guard.^ 

We  have  now  considered  the  three  rules  of  superior  equity  orig- 
inating in  contracts  in  rem,  wilful  misrepresentation,  and  pur- 
chasers without  notice.  If  no  superior  equity  exists,  the  common 
course  of  law  is  not  interfered  with.  The  equities  are  equal,  and 
the  law,  or  the  analogy  of  law,  will  prevail. 

If  there  be  a  legal  right  in  either  party,  the  Court  of  Chancery 
remains  neutral;  as,  for  example,  if  the  purchaser  of  property 
without  notice  of  a  prior  equity  has  procured  a  conveyance  of  the 
legal  estate,  either  to  himself  or  to  an  express  trustee  for  him,  this 
legal  estate  will  secure  him  at  law,  and  his  priority  therefore  will 
be  absolute  over  all  claimants.'  A  similar  result  will  follow  if  he 
can  procure  the  assignment  of  an  outstanding  term,  or  of  an  estate 
by  elegit.  In  the  one  case  he  has  priority  during  the  continuance 
of  the  term ;  in  the  other  until  the  elegit  is  determined  at  law;  i.  6., 
until  the  judgment  has  been  satisfied  at  the  extended  value,  which 
is  always  much  below  the  real.  It  has  been  enacted  by  the  late 
statute  that  the  duration  of  an  elegit  shall  in  future  be  ascertained 
at  law  by  a  computation  at  the  real,  and  not  at  the  extended,  value ; 
but  this  enactment,  as  well  as  the  other  statutory  changes  in  respect 
to  judgment,  is  subject  to  an  exception  in  &vor  of  purchasers 
without  notice.* 

The  recent  enactment  as   to  the  cesser  of  outstanding  terms, 
when  they  become  attendant  on  the  inheritance,  has  *been 
aheady  explained.^    If  a  purchaser  without  notice  of  a  L        J 

■  Jones  V.  Smith,  1  Hare  48 ;  1  Ph.  244 ;  West  v.  Reid,  Id.  249 ;  Borell 
r.  Baim,  Id.  440 ;  Kerr  v.  Lord  Dungannon,  1  Conn.  &  L.  885 ;  8  Sug.  V. 
&  P.  468-480. 

'  See  Story,  J.,  in  Flagg  v.  Mann,  2  Sumn.  557 ;  Gibler  v.  Trimblef  14 
Ohio  828 ;  Carlisle  v.  Jumper,  81  Ky.  282.  In  Sergeant  v.  Ingersoll,  7  Pa. 
St.  840,  15  Id.  848,  however,  where  the  purchaser  of  an  equitable  title  got  the 
legal  title  from  the  trustee  at  the  same  time,  he  was  held,  nevertheless,  bound 
by  a  covenant  of  the  cestui  que  trusty  of  which  he  had  no  notice,  the  court 
l>eing  of  opinion  under  the  circumstances  that  the  separation  of  the  legal  and 
equitable  titles  was  so  suspicious  a  circumstance  that  it  ought  to  have  put  him 
on  bquiry. 

•  1  &  2  Vict.  c.  110;  2  &  8  Vict.  c.  11,  s.  5. 

*  8  &  9  Vict  c  112  ;  supra^  Attendant  Terms. 
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prior  equity,  fails  in  obtaining  the  legal  estate,  he  may  still  protect 
himself  to  some  extent  by  getting  possession  of  the  title  deeds, 
whether  of  the  fee  or  of  an  outstanding  term ;  for  the  possession 
of  the  deeds,  though  not  equivalent  to  ownership,  is  so  fiu*  avail- 
able at  law,  that  if  he  can  otherwise  get  possession  of  the  estate,  it 
may  serve  him  as  a  shield  to  protect  his  holding,  or,  at  all  events, 
may  so  far  inconvenience  his  opponent  as  to  compel  the  satisfaction 
of  his  claim.^  If  he  cannot  obtain  either  a  conveyance  or  the 
deeds,  he  may  take  his  chance  of  defects  in  his  opponent's  evidence, 
and  will  not  be  compelled  to  answer  a  bill  of  discovery.* 

If  there  be  no  l^al  right  in  either  party,  the  Court  of  Chancery 
cannot  be  neutral ;  for  it  is  the  only  tribunal  competent  to  take 
cognizance  of  the  dispute.  In  this  case,  therefore,  it  acts  on  the 
analogy  of  law,  and  gives  priority  to  that  title  which  most  nearly 
approximates  to  a  legal  one ;  viz.,  to  an  executed  and  perfect  title 
in  equity,  rather  than  to  one  which  is  executory  and  imperfect* 

The  methods  by  which  a  title  may  be  perfected  in  equity  differ 
according  to  the  subject-matter  of  conveyance.  Where  an  equity 
of  redemption,  whether  in  real  or  in  personal  estate,  is  the  subject, 
the  conveyance  will  be  perfected  by  the  joinder  of  the  mor^agee, 
and  by  his  declaration  that  the  purchaser  shall  be  entitled  to 
redeem.^  Where  a  trust  estate  in  realty  is  the  subject,  the  convey- 
ance will  be  perfected  if  the  trustee  acknowledge  a  trust  for  the 
purchaser,  either  by  executing  a  declaration  to  that  effect^  or  by 
joining  in  the  conveyance  of  his  cestui  que  trad,  though  without 
r*16n  P^^^T^rting  to  pass  his  own  estate,*  Where  a  trust  'estate 
in  personalty  or  a  cho&e  in  action  is  the  subject,  the  assign- 
ment is  perfected  by  notice  to  the  trustee  or  debtor,  which  operates 

>  Head  v.  Egcrton,  8  P.  Wms.  280,  cited  2  Vee.  &  B.  88 ;  Wallwyn  p. 
Lee,  9  Yes.  24 ;  Bernard  v»  Drought,  1  Moll.  38. 

«  8  Sug.  V.  &  P.  c.  xxiv. 

'  See  Ballaa  v,  McCarty,  10  Watts  18.  Where  a  purchaser,  the  daj  after 
the  completion  of  his  purchase,  deposited  the  title  deeds  hy  way  of  equitable 
mortgage,  the  mortgagee  was  held  to  have  a  better  equity  than  the  vendor  as 
to  his  lien  for  unpaid  purchase-money :  Rice  v.  Rice,  28  L.  J.  Ch.  289 ;  2 
Drew.  77. 

♦  8  Sug.  V.  &  P.  422. 

>  Maundrell  v.  Maundrell,  10  Yes.  246,  270 ;  Wilmont  v.  Pike,  5  Hare 
14,  22. 
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as  a  oonstractive  taunsfer  of  possession.^  If,  in  any  of  these  cases^ 
the  party  acquiring  an  equitable  interest  neglects  to  perfect  it  in  the 
manner  pointed  ont,  he  incnrs  the  risk  of  some  subsequent  pur* 
chaser  without  notice  being  more  diligent^  eaxd  thus  acquiring  a 
priority  over  him. 

It  has  been  contended,  that  on  the  conveyance  of  a  trust  estate 
in  realty,  notice  of  such  conveyance  may  be  given  to  the  trusteCi 
and  diat  the  title  will  be  thereby  perfected,  so  as  to  exclude  a  sub- 
sequent purchaser  from  obtaining  priority.  The  probability  is, 
that  a  notice  so  given  would  practically  prevent  a  priority  being 
gained,  because  few  persons  would  purchase  without  inquiring  of 
the  trustee,  and  few  trustees  would  convey  the  l^al  estate  after 
such  a  notice  had  come  to  their  hands.  But  assuming  that  the  pui*- 
chase  were  made  without  inquiry,  and  that  the  trustees  were  after- 
wards induced  to  convey  the  estate,  the  notice  seems  immaterial ; 
for  it  is  merely  a  constructive  taking  possession  of  the  estate,  and 
therefore  can  have  no  greater  effect  in  equity  than  possession  with- 
out conveyance  would  have  had  at  law.' 

It  has  been  already  stated  that  in  order  to  avoid  the  postpone- 
ment of  the  latter  equity,  freedom  from  notice  is  indispensable. 
The  notice,  however,  here  referred  to,  is  a  notice  existing  at  the 
acquirement  of  the  equity,  not  a  notice  at  the  completion  of  the 
right    The  latter  purchaser  or  encumbrancer,  on  payment  of  his 

I  Dearie  v.  Hall,  8  Rum.  1 ;  Foster  v.  Cockerell,  8  CI.  &  F.  486 ;  Timson 
p.  Ramsbottom,  2  K.  85  ;  Meux  r.  Bell,  1  Hare  78  ;  Etty  v.  Bridges,  2  N.  C. 
C.  486;  Holt  0.  Dewell,  4  Hare  446 ;  Gardner  v.  Lachlan,  4  M.  &  C.  129 ; 
Ex  parte  Arkwright,  8  M.,  D.  &  D.  129,  141 ;  Consolidated  Co.  v.  Riley,  1 
Giff.  871 ;  Barr's  Trusts,  4  K.  &  J.  219  ;  Scott  v.  Hastings,  Id.  688.  Notice 
to  the  debtor  is  not  generally  considered  necessary  in  the  United  States  to  per- 
fect the  assignment  of  a  chose  in  action.     See  ante,  58,  note. 

'  Peacock  v.  Burt,  4  L.  J.  Ch.  (N.  S.)  88 ;  Coot  on  Mortgages,  Appendix  ; 
Jones  p.  Jones,  8  Sim.  688 ;  Wilmot  v.  Pike,  5  Hare  14 ;  Wiltshire  r.  Rabbits, 
14  Id.  76 ;  Ex  parte  Knott,  11  Yes.  609, 61 2 ;  2  Sug.  Y.  &  P.  88.  A  mortgagor 
with  the  concurrence  of  the  first  mortgagees,  who  had  notice  of  a  second  equitable 
™^*'^SH^  >old  the  property.  Upon  completion  of  the  sale  the  balance  of  the 
purchase-money,  after  the  payment  of  the  first  mortgagees,  was  handed  to  the 
mortgagor.  In  an  action  by  the  second  mortgagees,  it  was  held  that  the  first 
BMirtgagees  were  liable  to  make  good  to  the  extent  of  the  balance  of  the  pur- 
chase-money ;  and  the  court  said  that  the  doctrine  of  Peacock  v.  Burt,  supra^ 
ws  not  to  be  extended :  West  London  Com.  Bank  v.  Reliance  Per.  Bldg. 
Society,  U  Cli.  D.  954. 
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money^  becomes  an  honest  claimant  in  equity^  and  is  entitled^  if  he 
can^  to  protect  his  claim.  But  he  is  not  bound  to  look  for  pro- 
r*1 821  ^^^^^^  ^ontil  he  has  ascertained  that  danger  exists ;  and 
his  right  to  obtain  it  will  continue,  notwithstanding  the 
institution  of  a  suit  to  settle  the  priorities  of  the  conflicting  claim- 
ants. A  decree,  however,  to  settle  priorities,  is  a  bar  to  any  pro* 
tection  being  afterwards  gained ;  for  it  is  in  effect  a  judgment  for 
all  the  claimants,  according  to  the  order  in  which  they  then  8tand«^ 

If  there  be  no  legal  right,  or  in  respect  of  equitable  subject- 
matter,  no  perfect  equitable  right  in  any  of  the  claimants,  as,  for 
example,  if  the  estate  be  still  outstanding  in  the  original  owner, 
or  in  some  third  person,  not  constituted  a  trustee  for  any  claimant 
individually,  the  claims  will  be  satisfied  in  order  of  date.' 

The  same  rule  seems  applicable  to  cases  where,  in  respect  of  legal 
subject-matter,  both  the  titles  are  legal,  and  the  jurisdiction  of 
chancery  is  not  to  enforce  an  equity,  but  to  give  the  same  relief  as 
at  law  by  more  convenient  means.  On  this  principle  a  plea  of 
purchase  without  notice  has  been  held  inapplicable  to  a  bill  for 
assignment  of  dower,  or  for  an  account  of  tithes,  although  the 
soundness  of  the  decision  has  been  questioned.'  And  it  would 
seem  also  that  a  bill  to  perpetuate  testimony  may  be  sustained, 
notwithstanding  that  the  defendant  is  a  purchaser  without  notice ; 
for  such  a  bill  asks  no  relief  or  discovery  from  the  defendant,  but 
merely  prays  to  secure  the  testimony,  which  might  be  had  at  the 
time  if  the  circumstances  called  for  it.^ 

>  Brace  v.  Duchess  of  Marlborough,  2  P.  Wms.  491 ;  Wortle^  v.  Birkhead, 
2  Yes.  571 ;  Belchier  v.  Butler,  1  Eden  523 :  £z  parte  Knott,  11  Yes.  609, 
619. 

'  Brace  v.  Duchess  of  Marlborough,  2  P.  Wms.  491 ;  Frere  v.  Moore,  S 
Price  475 ;  commented  on  8  Sug.  Y.  &  P.  81,  422 ;  Jones  o.  Jones,  8  Sim. 
6S3. 

>  Collins  V.  Aicher,  1  R.  &  M.  284;  S  Sug.  Y.  &  P.  495;  Hare  on  Dis- 
covery 98. 

«  Seaborne  v.  Qifton,  cited  6  Yes.  268 ;  8  Sug.  Y.  &  P.  488. 

The  prevailing  doctrine  in  the  United  States  is,  that  the  purchaser  of  an  equita- 
ble title  takes  it  subject  to  all  prior  equities :  Snelgrove  r.  Snelgrove,  4  Dessaus. 
274;  Winbom  p.  Gorrell,  8  Ired.  £q.  117;  Shirras  v.  Craig,  7  Cranch  48; 
Yattier  r.  Hinde,  7  Peters  252;  Boone  v.  Chiles,  10  Id.  177;  Hallett  v. 
Collins,  10  How.  U.  S.  185;  Chew  v,  Bamet,  11  S.  &  R.  889;  Kramers  v, 
Arthurs,  7  Pa.  St.  165;  Sergeant  v.  IngersoU,  Id.  847;  s.  o.  15  Id.  848; 
and  the  plea  of  purchase  without  notice,  would  not,  therefore,  be  mflicient  m 
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The  maxim  of  non-interferenoe  between  equal  equities  is  the  foun* 
dation  of  the  doctrine  of  Tacking  in  Equity.*  The  *cafies  rj|t-i/»o-| 
to  which  this  doctrine  applies  are  those  where  several 

such  case.  But  the  principle  just  before  stated  in  the  text  (p.  160),  that  'Mf 
there  be  no  legal  right  in  either  party,"  the  court  '^  acts  on  the  analogy  of  law, 
and  gives  priority  to  that  title  which  most  nearly  approximates  to  a  legal  one," 
was  substantially  followed  in  Bellas  v.  McCarty,  10  Watts  18,  where  the  pur- 
chaser of  the  equitable  estate  in  land  under  articles  of  agreement,  who  had 
recorded  his  deed  (such  an  interest  being  within  the  recording  acts  of  Pennsyl- 
vania), was  preferred  to  a  prior  sheriff's  vendee  of  the  same  interest,  who  had 
neglected  to  have  his  deed  registered.  And  this  was  approved  in  Rhines  v, 
Baird,  41  Pa.  St.  265,  where  the  doctrine  in  Chew  v,  Bamet,  supra,  was  said 
to  be  contrary  to  the  policy  of  the  recording  acts.  So  in  Flagg  v.  Mann,  2 
Samn.  486,  it  was  the  opinion  of  Story,  J.,  though  the  point  was  not  directly 
decided,  that  a  purchaser  of  an  equity  who  subsequently  obtains  a  conveyance 
from  the  trustee,  is  protected  against  any  antecedent  secret  trust  of  which  he 
has  DO  notice.     See  also  the  note  to  Bassett  v.  Nosworthy,  2  Lead.  Cas  £q.  1. 

It  has  been  held  in  some  cases  in  the  United  States,  following  certain  of  the 
English  decisions,  such  as  Williams  v.  Lambe,  8  Bro.  C.  C.  264,  and  Collins 
V.  Archer,  1  Buss.  &  Mylne  284,  that  a  plea  of  a  purchase  for  a  valuable  con- 
sideration 18  no  defence  in  equity  to  a  claim  under  a  legal  title :  Snelgrove  &. 
Snelgrove,  4  Dessans.  274 ;  Blake  v.  Heyward,  1  Bail.  £q.  208 ;  Larrowe  v. 
Beam,  10  Ohio  498;  Jenkins  v.  Bodley,  1  Sm.  &  M.  Ch.  888;  Wailes  v. 
Cooper,  24  Miss.  208 ;  Brown  v.  Wood,  6  Rich.  Eq.  155.  But  an  opposite 
doctrine  bas  been  held  in  a  number  of  cases,  and  principally  in  Wallyn  v, 
Lee,  9  Yes.  24 ;  Joyce  v.  De  Moleyns,  2  Jones  &  Lat.  874 ;  Stackhouse  v. 
The  Countess  of  Jersey,  1  John.  &  H.  721 ;  Att.-Qen.  v,  Wilkins,  17  Beav. 
iS5 ;  see  also  Flagg  v.  Mann,  ut  supra.  In  the  case  of  Finch  v.  Shaw,  18 
Jar.  935,  19  Beav.  500,  an  attempt  was  made  to  reconcile  the  conflicting 
anthorities  on  this  question.  '*  The  true  distinction,"  said  the  Master  of  the 
RoUs,  '*  appears  to  be  this :  where  the  suit  is  for  the  enforcement  of  a  legal 
claim,  and  the  establishment  of  a  legal  claim,  there,  although  the  court  ma>' 
have  jurisdiction  in  the  matter,  it  will  leave  the  parties  to  their  remedies  at 
law ;  but  where  the  legal  title  is  perfectly  clear  and  distinct,  and  attached  to 
that  legal  title  is  an  equitable  remedy,  or  an  equitable  right,  which  can  only  be 
enforced  in  this  court,  I  am  not  aware  of  any  case  in  which  the  legal  title  being 
deariy  established,  this  court  refuses  to  enforce  the  equitable  remedy  which  at- 
taches to  it"  It  was  accordingly  decided  that  the  plea  of  purchase  for  a 
valuable  consideration  was  no  answer  to  a  bill  by  a  legal  mortgagee  for  fore- 
closare.  This  case  was  affirmed  in  the  House  of  Lords,  under  the  name  of 
Cdyer  r.  Finch,  5  H.  L.  Cas.  905.  See  also  Carter  v.  Carter,  8  K.  &  J. 
917,  wbere  the  authorities  are  reviewed. 

*  See  Lloyd  v,  Attwood,  8  De  6.  &  J.  614.    The  English  doctrine  of  tacking 
mortgages  does  not  generally  obtain  in  the  United  States :  Bridgen  v,  Carhartt, 
Hopkins  284;  Grant  v.  U.  S.  Bank,  1  Cai,  Ca«  £.  112 ;  Siter  &  Co.  v.  Mc- 
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encumbrances  have  been  created  on  an  estate^  and  two  or  more  of 
them,  not  immediately  saccessive  to  each  other,  have  become  vested 
in  a  single  claimant. 

Under  these  circumstances  the  question  arises  whether  an  interme- 
diate claimant  may  redeem  one  of  such  encumbrances,  and  post- 
pone the  other  to  his  own  charge,  or  whether  the  party  holding  the 
two  may  tack  or  consolidate  them,  so  that  the  earlier  in  date  can- 
not be  separately  redeemed.  The  doctrine  on  this  subject  is,  that 
if  the  double  encumbrancer  is  clothed  with  a  l^al  or  superior 
equitable  right,  he  may,  as  against  the  mesne  claimants,  tack  to  his 
original  claim  a  claim  for  any  further  amount  due  to  him  in  tixe 
same  character,  which  was  advanced  expressly  or  presumptively  on 
the  credit  of  the  estate  without  notice  of  the  mesne  equity.  If,  for 
example,  a  third  mortgagee,  having  advanced  his  money  without 
notice  of  a  second  mortgage,  should  afterwards  get  a  conveyance  of 
the  legal  estate  from  the  first  mortgagee,  the  second  mortgagee 
would  not  be  permitted  to  redeem  the  first  mortgage,  after  forfeit- 
ure at  law,  without  redeeming  the  third  also. 

It  is  essential  to  the  existence  of  this  equity  that  there  shall  be  a 
legal  right  in  the  party  claiming  to  tack,  or  such  a  superior  equita- 
ble right  as  gives  him  a  preferable  claim  to  the  legal  estate  ;*  that 
both  the  claims  shall  be  vested  in  him  in  the  same  character,  and 
not  the  one  in  his  own  right,  and  the  other  as  executor  or  trustee  f 
and  that  the  advance,  in  respect  of  which  the  equity  is  claimed, 
shall  have  been  made  expressly  or  presumptively  on  the  credit  of 
the  estate  without  notice  of  the  mesne  equity.  It  seems  doubtful 
what  would  be  the  effect  of  such  notice,  where  a  mortgage  has  been 

ClaDachan,  2  Gratt.  (Ya.)  280  ;  Bracee  and  others  v.  Lancaater  Bank,  14  Ohio 
S18 ;  Osborn  v.  Carr,  12  Conn.  196  ;  Chandler  v.  Dyer,  37  Vt.  845 ;  Ander- 
son V,  Neflf,  11  S.  &  R.  228  ;  it  being  inequitable  and  unjust  in  itself,  and  the 
system  of  registration  being  adopted  throughout  the  Union ;  though  the  point 
seems  doabtful  in  Kentucky :  Nelson  v.  Boyoe,  7  J.  J.  Marsh.  401 ;  ATerill 
V.  Guthrie,  8  Dana  82.  In  some  of  the  states  further  advances  to  the  mort- 
gagee, for  which  a  bond  binding  the  heirs  has  been  given,  may  be  tacked  to 
the  mortgage  as  against  an  heir  or  devisee,  though  not  as  against  intervening 
encumbrancers.  See  note  to  Marsh  v.  Lee,  1  Lead.  Cas.  Bq.  611,  wher«  the 
cases  are  collected. 

«  Willoughby  v.  Willooghby,  1  Term  768 ;  8  Sug.  V.  &  P.  88. 

'  Bamett  v.  Weston,  12  Ves.  ISO ;  MorreU  v.  Paske,  2  Atk.  82.     See  Taa- 
sell  p.  Smith,  2  De  G.  &  J.  718. 
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made  for  a  specific  sum^  with  a  dause  extending  the  security  to 
future  advances,  and  such  future  advances  have  been  made  after 
Dotioe  of  an  intermediate  *charge.^  It  may,  however,  be  r«i  ^41 
observed  that  in  such  a  case  the  priority  of  the  fiiture 
advances,  if  sustained,  would  not  be  based  on  the  equity  of  tacking, 
but  on  the  construction  of  the  security  itself,  as  incorporating  such 
advances  with  the  original  loan«' 

The  requirement  that  the  moneys  shall  have  been  advanced  on 
the  credit  of  the  estate,  is  obviously  complied  with  in  the  instance 
already  given,  where  the  second  advance  is  made  on  mortgage. 
But  it  is  not  confined  to  mortgages ;  it  extends  also  to  advances  on 
judgment  or  statute,  where  the  creditor  was  previously  a  mort- 
gagee ;  for  it  is  presumed  in  such  a  case  that  the  prospect  of  tack- 
ing was  in  his  contemplation  at  the  ti^e.  It  does  not,  on  the 
other  hand,  include  advances  on  judgment  or  statute,  where  the 
creditor  was  not  previously  a  mortgagee,  unless  the  judgment  has 
been  matured  •under  the  statute  into  a  charge  by  contract,  for  a 
creditor  by  judgment  or  statute  does  not  lend  his  money  on  con- 
templation of  the  land;  and  cannot,  therefore,  by  getting  in  a 
prior  mortgage,  convert  a  personal  loan  into  a  real  encumbrance.' 
It  is  otherwise  if  redemption  is  asked  by  the  debtor  himself;  for 
then  the  equity  of  tacking  is  in  the  nature  of  an  equitable  degity 
and  is  the  proper  method  of  enforcing  the  creditor's  claim.^  For 
the  same  reason  a  bond-debt  may  be  tacked  as  against  the  heir  or 
devise^  unless  other  creditors  would  be 'thereby  prejudiced;  for 
the  equity  of  redemption  is  assets  in  his  hands.  And  if  a  chattel 
real  be  mortgaged,  a  simple  contract  debt  may  be  tacked  as  against 
the  personal  representative.  The  same  right  would,  perhaps,  be 
now  allowed  under  3  &  4  Wm«  4,  c.  104,  as  against  the  heir  or 
devisee,  when  there  is  not  a  devise  for  payment  of  debts.  *If  -  _ 
the  heir  or  devisee  has  alienated  the  equity  of  redemption,  ^        ^ 

'  Gordon  «.  Ghraliam,  7  Yin.  Abr.  52,  E.  pi.  S  ;  Blnnden  v.  Desart,  2  Conn. 
&L.  Ill,  181. 

'  Aa  to  the  incorporation  of  future  advances  in  a  mortgage  security,  see  ante, 
note  to  p.  110. 

'  Brace  v.  Dncheas  of  Marlborough,  2  P.  Wms.  491 ;  Baker  v.  Harris,  16 
Tea.  897;  Ex  parte  Knot,  11  Id.  609,  617. 

*  Suproy  Equitable  fieri  fadoi  and  elegit, 
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it  is  not  assets  in  the  hands  of  the  alienee^  and  the  mortgage  may 
be  redeemed  alone.^ 

It  is  also  held^  that  an  equity  in  the  nature  of  tacking  aoerues 
where  two  mortgages  of  different  estates  are  made  to  one  person, 
or  being  originally  made  to  two  become  vested  in  one^  whilst  the 
equities  of  redemption  remain  united  in  a  single  hand.  In  such  a 
case^  neither  the  mortgagor^  nor  any  person  making  title  under  him, 
can  after  forfeitui^  redeem  one  without  redeeming  both.* 

1  Coleman  v.  Wincb,  1  P.  Wms.  775 ;  Morret  v,  Paake,  2  Atk.  52 ;  Adams 
V.  Claxton,  6  Yes.  226 ;  Coote  on  Mortgages  402. 

*  Margraye  v.  Le  Hooke,  2  Vern.  207 ;  Pope  r.  Onalow,  2  Id.  286 ; 
Jones  V.  Smith,  2  Yes.  Jr.  872,  376 ;  Ireson  v,  Denn,  2  Cox  425;  Wbite  v. 
Hilacrei  S  Y.  &  C.  597 ;  Gmgeon  v.  Gkrrard,  4  Id.  119 ;  Coote  on  Mortgages 
483-491. 
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*CHAPTER   V.  [*166] 

OF  BE-EXECUnON^  OORRECTION^  REBCIBSION,   IlND 

CANCELLATION. 

The  sabjects  hitherto  considered  in  the  present  Book  are  the 
equities  of  trusty  contract,  and  mortgage,  and  the  incidental  doctrines 
of  conversion  and  priority.  In  considering  these  sabjects  we  have 
assumed,  that  the  original  transaction  and  its  evidence  are  unim- 
peached  and  dear,  and  that  the  relief  asked  is  merely  the  enforce- 
ment of  a  consequent  equity.  If  the  instrument  evidencing  a 
transaction  is  destroyed  or  lost,  if  through  mistake  or  accident  it 
has  been  incorrectly  fiamed,  or  if  the  transaction  is  vitiated  by 
ill^ality  or  fraud,  or  as  having  been  carried  on  in  ignorance  or 
mistake  of  &cts  material  to  its  operation,  a  new  equity  arises  to 
have  the  instrument  re-executed,  the  error  corrected,  or  the  vicious 
transaction  rescinded  and  set  aside.  The  equities  for  such  re- 
execution,  correction,  and  rescission,  like  the  equity  for  perfoimance 
in  specie,  are  incapable  of  enforcement  at  common  law,  and  fall^ 
therefore,  within  the  province  of  the  Court  of  Chanceiy. 

Hie  jurisdiction  for  re-execution  and  other  similar  relief  arises, 
not  only  on  a  destruction  or  concealment  by  the  defendant,  but  also 
on  an  accidental  destruction  or  loss,  where  the  missing  instrument 
is  such,  that  its  non-production  would  perpetuate  a  defect  of  title  or 
would  preclude  the  plaintiff  from  recovering  at  law.  If,  for 
instance  a  conveyance  to  a  purchaser  has  been  accidentally  burned, 
so  *that  the  purchaser  is  unable  to  show  a  title  to  the  r*i  ^71 
estate,  the  vendor  naay  be  compelled  to  reoonvey.* 

>  Bennett  v,  Ingoldsbj,  Finch  262 ;  2  Sug.  Y.  &  P.  98.  A  bill  for  the  re- 
execotion  of  a  deed  of  land,  lost  or  destroyed  while  in  the  possession  of  the 
lErantee,  cannot  be  sustained  unless  there  be  some  additional  grounds  for  relief: 
Hoddy  V.  Hoard,  2  Carter  (Ind.)  474.  The  loss  of  an  article  of  agreement 
containing  mntnal  covenants  is  sufficient  to  confer  jurisdiction  on  a  Court  of 
cbanceiy  in  favor  of  the  injured  party :  Bolware  v.  Bolware,  1  Litt.  124 ;  see 
Owen  V.  Panl,  16  Ala.  180. 

809 


167  ADAMS's  DOCTRINE  OP  EQUTIT. 

The  most  ordinaiy  instances  in  which  this  jurisdiction  is  ezerctaed, 
are  those  of  lost  bonds  and  n^otiable  secaritieSy  the  non-production 
of  which  vould  defeat  an  action.  And  in  these  cases  the  decree  is 
not  coniSned  to  re-execution,  but,  to  avoid  circuity  of  action,  ex- 
tends to  payment^  In  order,  however,  that  the  jurisdiction  may 
attach,  it  is  essential  that  an  affidavit  be  annexed  to  the  bill, 
averring  that  the  instrument  is  destroyed  or  lost,  or  that  it  is  not 
in  the  plaintiff's  custody  or  power,  and  that  he  knows  not  where  it 
is,  unless  it  is  in  the  hands  of  the  defendant'  The  same  facts  must 
be  also  admitted  or  proved  at  the  hearing ;  for  the  instrument'^  if 
in  existence,  would  be  cognizable  at  law,  and  the  alleged  loss  or 
destruction  is  the  only  grotind  for  shifting  the  jurisdiction  into 
chancery.  If  the  relief  sought  extends  merely  to  the  delivery  of 
the  instrument^  or  is  othemv'ise  such  as  can  only  be  given  in  a  court 
of  equity,  the  affidavit  is  not  required.'  We  have  already  seen 
that  a  similar  affidavit  is  requisite  where  a  bill  is  filed  for  an  ex- 
amination de  bene  esse,  as  auxiliary  to  an  action  at  law.^ 

The  jurisdiction  in  the  case  of  lost  bonds  originates  in  the  doc- 
trine of  profert  at  law.  It  was  anciently  a  rule  of  pleading  in  the 
common  law  courts  that  they  could  give  no  remedy  for  a  debt 
secured  by  bond,  unless  the  creditor  offered  to  produce  his  bond  in 
court  This  was  called  making  profert  of  the  bond.  If  the  bond 
were  lost,  profert  was  impossible;  and  the  remedy  at  law  was 
gone.  But  the  Court  of  Chancery,  on  proof  that  the  bond  was 
really  lost,  entertained  jurisdiction  to  compel  its  re-execution  and 

1  A  court  of  chancery  hus  juri«diction  of  a  bill  to  recorer  for  breaches  of  a 
bond  which  is  lost :  Goldman  v.  Page,  59  Miss.  404. 

'  In  a  suit  in  chancery  praying  relief  for  a  lost  writing,  strictly  the  party 
should  make  affidavit  of  loss :  Chewing  v.  Singleton,  2  Hill  £q.  871 ;  Hill  o. 
Lackey,  9  Dana  81 ;  Owen  o.  Paul,  16  Ala.  180;  Pennington  v.  The  Gov- 
ernor, 1  Blackf.  78 ;  yet,  if  the  proof  of  the  loss  is  clear,  the  affidavit  may  be 
dispensed  with :  Graham  v.  Hackwith,  1  A.  K.  Marsh.  424 ;  Parsons's  Adm*r 
V.  Wilson,  2  Tenn.  260 ;  Webb  t;.  Bowman's  Ex'rs,  8  J.  J.  Marsh.  78.  No 
affidavit  of  the  loss  of  a  bond  is  required  where  the  case  stated  in  the  bill  would 
give  a  court  of  equity  jurisdiction  independently  of  the  loss  of  the  bond : 
LytUe  o.  Cozad,  21  W.  Va.  188.  In  Lawrence  v.  Lawrence,  42  N.  H.  109, 
where  there  was  a  decree  for  the  re-execution  of  a  lost  mortgage^  the  defend- 
ant was  ordered  to  pay  the  costs,  because  he  had  improperly  denied  the  exist- 
ence of  the  mortgage. 

'  Mitf.  124.  ^  Supra,  Examination  de  bene  esse, 
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payment  of  the  money  secured.    The  rule  requiring  profert  is  now 
dispensed  with  at  law  in  the  event  of  loss ;  but  the  '^'change  r^.  ^^-i 
of  practioe  at  common  law  does  not  annul  the  jurisdiction 
in  equity.* 

The  jurisdiction  in  the  case  of  n^otiable  securities  originates  in 
a  different  way.  These  securities  not  being  under  seal,  are  so  far 
different  from  a  bond  that,  in  an  action  brought  on  them  at  com- 
mon law,  it  has  never  been  requisite  to  make  profert  An  action 
may  be  commenced  on  a  bill  or  note,  a  plea  called  for,  and  the 
cause  brought  on  for  trial,  without  production  being  offered  or 
made.  And  therefore,  up  to  this  point,  there  is  no  ground  for 
equitable  interference.  If,  however,  the  bill  or  note  be  n^otiable, 
it  follows  that  a  plaintiff  allying  it  to  have  been  lost,  may,  in  fact, 
have  assigned  it  to  a  third  party,  against  whose  claim  the  court  of 
law  cannot  indemnify  the  debtor.  For  this  reason  it  is  held  at  law 
that  a  plaintiff  suing  on  a  negotiable  instrument  shall  not  recover 
the  amount,  unless  he  delivers  up  the  security.  And  therefore  n 
court  of  equity,  which  can  enforce  a  proper  indemnity  from  the 
plaintiff,  will  entertain  jurisdiction  to  compel  payment  on  such  in- 
demnity being  given.  If  the  security  be  not  negotiable,  its  loss 
will  not  prevent  the  creditor  from  recovmng  at  law,  and  will  not 
there&re  create  a  jurisdiction  in  equity.' 

'  Ex  parte  Greenway,  6  Yea.  812;  East  India  Company  v.  Bodbam,  9  Id. 
464.  See  Shields  v.  Commonwealth,  4  Rand.  541.  And  the  finding  of  the 
lost  bond  or  note  after  a  snit  in  chancery  is  instituted  does  not  oust  the  chan- 
eeUor  of  his  jurisdiction :  Crawford  v.  Summers,  8  J.  J.  Marsh,  SOO ;  Miller 
0.  Wells,  5  Mo.  6 ;  Hamlin  v.  Hamlin,  8  Joneses  Eq.  191. 

*  Hansard  v.  Robinson,  7  B.  &  C.  90  (14  E.  C.  L.  R.)  ;  Macartney  v.  Gra- 
ham, 2  Sim.  285 ;  Walmsloy  «.  Child,  1  Ves.  841 ;  Glynn  v.  Bank  of  England, 
2  Id.  88 ;  Mossop  p.  Edon,  16  Id.  480.  The  loss  of  a  negotiable  note  is  a 
groand  for  equitable  relief:  Irwin  v.  The  Planters'  Bank,  1  Humph.  145 ; 
Tindall  v.  Childress,  2  St.  &  Porter,  250 ;  Smith  r.  Walker,  1  Sm.  &  Marsh. 
Ch.  482 ;  Cfaewning  v.  Singleton,  2  Hill  Eq.  871 ;  Savannah  Nat.  Bank  v, 
Haskins,  101  Mass.  870;  Adams  v.  Edmunds,  55  Yt.  852;  cf.  Mowery  v. 
Mast,  14  Neb.  510.  There  must  be  evidence  of  the  loss  before  equity  has 
jurisdicticm :  Rogers  v.  Durant,  106  U.  S.  644  ;  and  indemnity  must  be  given : 
Exchange  Bank  v.  Morrall,  16  W.  Va.  546 ;  Terkes  v.  Blodgett,  48  Mich. 
211.  If  the  note  has  not  been  negotiated  at  bank,  the  bill  must  contain  an 
allegation  of  all  the  facts  necessary  to  be  shown  to  manifest  due  diligence  in 
attempting  to  obtain  the  money  from  the  assignor :  West  v.  Patton,  Litt.  Sel. 
Cm.  405.    The  general  rule  is  the  same  as  to  bonds :  Kemey  v.  Kemey,  6 
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The  jurisdiction  to  correct  written  instraments  which  have  been 
erroneously  framed  is  obviously  appropriate  to  equity  alone.  A 
court  of  law  may  construe  and  enforce  the  instrument  as  it  stands, 
or  may  set  it  aside  altogether  if  there  be  adequate  cause.  But  it 
cannot  compel  any  alteration  to  be  made ;  and  avoidance  of  the 
entire  instrument  would,  in  the  case  which  we  are  now  oonsidaing, 
be  a  nullification,  and  not  an  affirmance,  of  what  was  really 
meant.^ 

Leigh  27S  ,  Harrison  v.  Turberille,  2  Humpb.  242  ;  Rich  v,  Catterson,  2  J.  J. 
Marsh.  1S5 ;  Goldman  i;.  Page,  59  Miss.  404.  See,  as  to  statutory  bonds, 
Webb  V,  Bowman,  9  J.  J.  Marsh.  70. 

^  The  English  rule  in  regard  to  the  reformation  of  instruments  is  well  stated 
by  the  Chancellor  in  Fowler  v.  Fowler,  4  De  G.  &  J.  265 :  '*  It  is  clear,"  he 
says,  "that  a  person  who  seeks  to  rectify  a  deed  on  the  ground  o£  mistake 
must  be  required  to  establish  in  the  clearest  and  most  satisfactory  manner  that 
the  alleged  intention  to  which  he  desires  it  to  be  made  conformable  continued 
concurrently  in  the  minds  of  all  parties  down  to  the  time  of  its  execution,  and 
also  must  be  able  to  show  exactly  and  precisely  the  form  to  which  the  deed 
ought  to  be  brought."  See  also  Malmesbury  v.  Malmesbury,  81  Beay.  417 ; 
Clark  V,  Malpas,  81  L.  J.  Ch.  (N.  S.)  696 ;  Garrard  v.  Frankel,  80  Beav. 
459 ;  Bradford  v.  Romney,  Id.  481.  Where  there  is  a  mutual  mistake  in  a 
deed  or  contract  the  remedy  is  to  rectify  by  substituting  the  terms  really  agreed 
to.  Where  the  mistake  is  unilateral  the  remedy  is  not  rectification,  but  rescis- 
sion ;  but  the  court  may  give  to  a  defendant  the  option  of  taking  what  the 
plaintiff  meant  to  give,  in  lieu  of  rescission :  Paget  v.  Marshall,  28  Ch.  D.  255. 

In  the  United  States  there  is  no  question  as  to  the  jurisdiction  o£  a  court  of 
equity  to  reform  a  written  instrument  on  the  ground  of  mistake,  upon  parol 
evidence,  where  no  statutory  provision  intervenes :  Felton  v.  Leigh,  48  Ark. 
498 ;  Griffith  v.  Sebastian  Co.,  49  Id.  24  ;  Elliott  v.  Sackett,  108  U.  S.  182; 
Houston  V.  Faul,  86  Ala.  282 ;  De  Jamatt  v.  Cooper,  59  Cal.  708 ;  Cake  v. 
Peet,  49  Conn.  501 ;  Denver  Brick,  etc.,  Co.  v.  McAllister,  6  Col.  261 ; 
Franklin  v.  Jones,  22  Fla.  526 ;  Wall  v.  Arrington,  18  Ga.  88 ;  Pool  v. 
Docker,  92  HI.  501 ;  Keister  v.  Myers,  115  Ind.  812;  Hallam  v,  Corlett,  71 
Iowa  446 ;  Critchfield  v,  Kline,  89  Kan.  721 ;  Andrews  v.  Andrews,  81  Me. 
837 ;  Willis  v.  Gattman,  53  Miss.  721 ;  Christman  v.  Colvert,  88  Minn.  509; 
Parker  v.  Starr,  21  Neb.  680 ;  Scott  r.  Provident,  etc.,  Ass'n,  68  N.  H.  556 ; 
Dod  V.  Paul,  48  N.  J.  Bq.  802 ;  Kilmer  v.  Smith,  77  N.  Y.  226 ;  Clate  p. 
Knies,  102  Id.  877 ;  Stiles  v.  Wiedner,  85  Oh.  St.  555 ;  Smith  v.  Butler,  11 
Or.  46 ;  Gump's  App.,  65  Pa.  St.  476 ;  May  v,  Adams,  58  Vt.  74 ;  Groes- 
bach  V,  Brown,  72  Wis.  458 ;  Fudge  v.  Payne,  10  Southeast.  Rep.  7 ;  notes  to 
Woollam  V.  He.am,  2  Lead.  Cas.  £q.  (4th  Am.  ed.)  979.  Equity  will  not 
reform  a  deed  by  inserting  a  condition  subsequent,  and  then  declare  a  forfeiture 
for  breach  of  the  condition :  Mills  v,  Evansville  Seminary,  47  Wis.  854.  The 
evidence  must  be  very  strong,  clear,  and  precise,  especially  where  it  is  against  the 
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'  ''^The  most  obvious  and  easy  exercise  of  this  jurisdiction   r«.  nq-i 
is  where  an  instrument  has  been  executed  in  order  to  the 

answer:  Hinton  v,  Citizexu'  Mot.  Ins.  Co.,  68  Ala.  4SS;  Cox  v.  Woods,  67 
Cal.  81 7  ;  MuUer  v.  Rhuman,  62  6a.  882 ;  Reynolds  v.  Campbell,  46  Mich. 
529 ;  German  Am.  Ins.  Co.  v.  Davis,  181  Mass.  816 ;  Stiles  v.  Willis,  66  Md. 
552;  Turner  v.  Shaw,  96  Mo.  22;  Brohammer  v.  Hoss,  17  Mo.  App.  1; 
Cummins  v.  Bulgin,  87  N.  J.  Eq.  476  ;  Ford  v.  Joyce,  78  N.  Y.  618 ;  Remil- 
Isrd  V.  Prescott,  8.  Or.  87  ;  McCoy  v.  Bay  ley,  Id.  196  ;  Foster  v.  Schmur,  15 
Id.  368 ;  HoUenback's  App.,  121  Fa.  St.  822;  East  Line  R.  R.  Co.  v.  Gar- 
rett,  52  Tex.  188  ;  Sable  v.  Maloney,  48  Wis.  881 ;  Jarrell  v.  Jarrell,  27  W. 
Va.  743 ;  Griswold  v.  Hazard,  26  Fed.  Rep.  185 ;  Harrison  v.  Hartford  Fire 
Ins.  Co.,  80  Id.  682.  Equity  will  not  relieye  against  mistakes  arising  from 
negligence :  Massey  v.  Cotton  States  Life  Ins.  Co.,  70  Ga.  794 ;  Bonney  v. 
StOQghton,  122  111.  586  ;  Toops  v.  Snyder,  70  Ind.  554 ;  Leonard  v.  Wills,  24 
Kan.  231 ;  Brown  v.  Fagan,  71  Mo.  568 ;  Cannon  r.  Sanford,  20  Mo.  App.  590 ; 
Kennerty  v.  Etiwan  Fhos.  Co.,  21  S.  C.  226  ;  Fearce  v.  Soggs^  85  Tenn.  724 ; 
Bishop  V.  Allen,  55  Vt.  428 ;  c/.  Hitchins  v.  Fettingill,  58  N.  H.  8.  See  4 
Law.  Rep.  An.  488,  note.  A  misunderstanding  of  the  facts  is  not  sufficient 
ground  for  asking  a  reformation  of  a  contract ;  fraud  or  mistake  must  be  clearly 
shown :  Story  v.  Conger,  86  N.  Y.  678 ;  Baltaer  v.  Raleigh,  etc.,  Ry.  Co.,  115 
U.  S.  684.  Equity  has  no  jurisdiction  to  reform  a  deed  where  there  is  no  aver- 
ment of  fraud,  accident,  or  mistake  :  Grubb's  App.,  90  Pa.  St.  228.  The  cor- 
rection must  be  prayed  for  in  the  bill :  Gamble  v.  Dougherty,  71  Mo.  599.  On 
the  subject  of  relief  in  equity  on  the  ground  of  mistake,  see  5  Law.  Rep.  An. 
152-159,  notes,  in  which  the  subject  is  discussed,  and  the  decisions  are  col- 
lected. 

In  general  a  court  of  equity  will  not  relieye  for  ignorance  or  mistake  of  law : 
Hunt  V.  Rousmaniere,  1  Pet  S.  C.  1 ;  Shotwell  v.  Murray,  1  John.  Ch.  51 2 ; 
Lyon  V.  Richmond,  2  Id.  60 ;  Brown  v,  Armistead,  6  Rand.  594 ;  Farley  r. 
Bryant,  82  Me  474 ;  Freeman  i;.  Curtis,  51  Id.  140 ;  Peters  v.  Florence,  88 
Pa.  St.  194 ;  Wintermute  v.  Snyder,  2  Green  Ch.  498 ;  Hall  v.  Reed,  2 
Bsrb.  Ch.  508 ;  Lyon  v,  Sanders,  28  Miss.  588 ;  Mellish  v.  Robertson,  25  Vt. 
603 ;  Smith  v.  McDougal,  2  Cal.  586 ;  Bently  v.  Whittemore,  8  Green  (N.  J.) 
866 ;  Shear  v.  Robinson,  18  FUi.  879 ;  Weed  v.  Weed,  94  N.  Y.  248 ;  Kelly 
9.  Turner,  74  Ala.  518  ;  Oswald  v.  Sproehnle,  16  HI.  App.  868.  It  has  been 
said,  that  whatever  exceptions  there  may  be  to  this  rule,  they  will  be  found  to 
be  few  in  number,  and  to  have  something  peculiar  in  their  character,  and  to 
involve  other  elements  of  decision :  Hunt  v.  Rousmaniere,  tU  supra ;  Bank 
U.  S.  0.  Daniel,  12  Pet.  32.  See  Moreland  o.  Atchison,  19  Tex.  808; 
Shaffher  v.  Schilling,  6  Mo.  App,  42 ;  Snell  v,  Atlantic  Ins.  Co.,  98  U.  S. 
85;  CoUier  v.  Miller,  2  Mont.  205;  Hardigree  v.  Mitchum,  51  Ala.  151; 
Whelen'8  Appeal,  70  Pa.  St.  410;  Rogers  v.  Ingham,  8  Ch.  D.  851.  A  dis- 
tinction has  sometimes  been  drawn  between  ignorance  and  mistake  of  law,  and 
tiie  latter,  when  distinctly  proved,  has  been  held  ground  for  interference: 
Hopkiu  9.  Maxyck,  1  Hill  Eq.  242;  State  v.  Panp,  8  Eng.  (Ark.)  185; 
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performance  of  a  pre-existing  trust,  or  where  it  purports  to  have 
been  executed  in  pursuance  of  an  agreement  which  it  recites. 

Lawrence  v.  Beanbin,  2  Bailey  628 ;  bnt  see  Champlin  v.  Laytin,  18  Wend. 
407 ;  Jacobs  o.  Morange,  47  N.  Y.  57.     Under  the  Georgia  code  the  court 
has  jurisdiction  to  correct  mistakes  both  of  law  and  fact :  Allen  v.  Elder,  76 
6a.  674.    Mistake  as  to  the  legal  effect  of  a  conveyance  will  not  be  relieved 
against,  where  the  conveyance  is  such  as  the  parties  intended  at  the  time : 
Hunt  V,  Rousmaniere,  ut  aupra ;  Gilbert  t;.  Gilbert,  9  Barb.  S.  C.  582 ;  Arthur 
V,  Arthur,  10  Id.  9 ;  Mellish  v.  Robertson,  25  Vt.  608 ;  Farley  v.  Bryant,  82 
Me.  474;    Larkins  v.  Biddle,  21  Ala.  252;  Hawralty  v.  Warren,  8  Green 
(N.  J.)  124;  Burt  v.  Wilson,  28  Cal.  682;  Hoover  v.  ReiUy,  2  Abb.  U.  S. 
471;  Birkhauser  v.  Schmitt,  45  Wis.  816;  Rector  o.  Collins,  46  Ark.  167; 
Hicks  V.  Coody,  49  Id.  425 ;  Williamson  v,  Hitner,  79  Ind.  288.    Though  see 
Ckyton  t;.  Freet,  10  Oh.  St.  544 ;  Kennard  v.  George,  44  N.  H.  440 ;  Green 
V.  The  Morris  and  Essex  R.  R.  Co.,  1  Beas.  165 ;  Canedy  v.  Marcy,  18  Gny 
873  ;  King  v,  Doolittle,  1  Head  77 ;  Gross  v.  Leber,  47  Pa.  St.  520 ;  Clayton 
V,  Bussey,  80  Ga.  946 ;  Lister  v,  Hodgson,  L.  R.  4  Eq.  80.     If  after  making 
an  agreement,  in  reducing  it  to  writing,  by  a  mistake  of  the  legal  effect  of  the 
language  used,  the  writing  fails  to  express  the  contract  which  the  parties  actu- 
ally made,  equity  will  reform  it :  Reed  v.  Root,  59  Iowa  859.     Where,  how- 
ever, one  of  the  parties  to  a  contract  knows  that  the  other  is  ignorant  of  some 
matter  of  law  involved  in  it,  and  takes  advantage  of  that  ignorance,  relief  will 
be  granted  on  the  ground  of  fraud:  Cooke  v.  Nathan,  16  Barb.  842;  Dill  v, 
Shahan,  25  Ala.  694 ;  Bales  v.  Hunt,  77  Ind.  855 ;  Tabor  v.  Michigan  Mut. 
Life  Ins.  Co.,  44  Mich.  824 ;  Sandlin  t;.  Ward,  94  N.  C.  490 ;  Kom^;ay  r. 
Everett,  99  Id.  80.     And  where  it  appears  that  the  defendant  by  availing  him- 
self of  the  mistake  of  law  will  take  an  unconscionable  advantage,  equity  will 
interfere:  Benson  v.  Markoe,  87  Minn.  80.     Where  a  covenant  was  stricken 
from  a  deed  upon  the  assurance  of  the  party  that  he  would  perform  it,  and 
under  the  impression  that  it  made  no  legal  difference,  the  deed  was  reformed : 
Martin  t;.  N.  Y.  Sus.,  etc.,  Ry,  86  K*.  J.  Eq.  109.    Where  a  guardian,  by  a 
mistake  of  law,  includes  in  a  conveyance  an  interest  of  the  ward,  of  which 
both  he  and  the  grantee  were  ignorant,  equity  will  relieve :  Baker  v.  Masaey, 
50  Iowa  899.     If  an  applicant  for  insurance  correctly  states  his  interest  and 
distinctly  asks  for  an  insurance  thereon,  and  the  agent  of  the  insurer  agrees  to 
comply  with  his  request,  and  assumes  to  decide  on  the  form  of  the  policy  to  be 
written  for  that  purpose,  and  by  mistake  of  law  adopts  the  wrong  form,  equity 
will  reform  the  instrument :  Bailey  v.  Am.  Cent.  Ins.  Co.,  4  McCrary  C.  Ct. 
221.     This  subject  has  been  much  discussed  in  the  United  States,  and  there  is 
no  little  diversity  of  opinion  upon  it.     See  Story's  Eq.,  §  186,  teq.j  where  it 
is  treated  of  at  large;  also  5  Law.  Rep.  An.  154,  155  note. 

As  to  cases  within  the  Statute  of  Frauds,  the  authorities  in  the  United 

States  are  somewhat  conflicting  where  parol  evidence  is  resorted  to,  not  for 

the  purpose  of  rescinding  or  resisting  execution  of  a  contract,  but  in  order  to 

compel  a  specific  performance  with  a  variation,  though  the  prevailing  opinion 
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In  the  former  case  the  parties  bound  by  the  trust  have  no  au- 
thority to  vary  it^  or  to  execute  any  instrument  inconsistent  with 
its  terms ;  and  if  they  do  so,  whether  intentionaUy  or  not,  there  is 
a  manifest  equity  to  correct  their  error.  For  example,  if  a  con- 
vqranoe  is  improperly  made  in  supposed  pursuance  of  an  executory 

tppean  to  be  that  it  is  admissible.  See  ante^  note  to  page  S5,  and  the  Ameri- 
can note  to  Wollam  v.  Hearn,  2  Lead.  Cas.  £q.  (4th  Am.  ed.)  998 ;  also 
ThompsonviUe  v.  Osgood,  26  Conn.  16 ;  Ring  v.  Ashworth,  8  Clarke  (la.) 
458 ;  White  r.  Port  Huron,  etc.,  R.  R.  Co.,  18  Mich.  S56 ;  Glass  o.  Hulbert, 
102  Mass.  24;  Blackburn  9.  Randolph,  88  Ark.  119;  Conaway  v.  Gore,  24 
Kan.  889 ;  Kelley  v.  McKinney,  6  Lea-  (Tenn.)  1 64 ;  Fetesch  v.  Hambach, 
48  Wis.  448 ;  Popplein  v.  Foley,  61  Md.  881 ;  Cubberly  t;.  Chibberly,  89  N. 
J.  £q.  514;  Noel  v.  Gill,  84  Ky.  241. 

In  the  absence  of  mistake  or  fraud,  a  provision  or  stipulation  omitted  from  a 
contract  by  the  express  agreement  of  the  parties,  cannot  be  made,  in  general, 
the  ground  of  a  reformation  upon  parol  evidence :  Danham  v.  New  Britain, 
55  Conn.  S78 ;  Ligon's  Adm'r  v.  Rogers,  12  Ga.  281 ;  Chamness  v.  Crutchfield, 
2  Ired.  £q.  148;  Dwight  v.  Pomeroy,  17  Mass.  808;  Andrew  v.  Spurr,  8 
Allen  417;  Whitehead  v.  Brown,  18  Ala.  682;  Betts  v.  Gunn,  81  Id.  219. 
But  in  Pennsylvania,  it  has  been  constantly  held,  that  contemporaneous  verbal 
Btipulatiofiis  or  provisions,  on  the  faith  of  which  a  contract  has  been  entered 
into,  will  control  its  operation :  Christ  v.  Diifenbach,  1  S.  &  R.  464  ;  Rearich 
V.  Swinehartf  11  Pa.  St.  288;  Chalfant  r.  Williams,  85  Id.  212.  See  ante, 
106,  note. 

As  to  the  parties  against  whom  equity  will  afford  this  relie.,  they  consist  not 
only  of  the  original  parties,  but  also  of  all  those  claiming  under  them  in  privity, 
as  heirs,  legatees,  devisees,  assignees,  voluntary  grantees,  judgment  creditors, 
and  porchaaers  with  notice  of  the  facts:  Simmons  v.  North,  8  S.  &  M.  67; 
Whitehead  v.  Brown,  18  Ala.  682;  Godwin  v.  Yonge,  22  Id.  558 ;  Stone  v. 
Hale,  17  Id.  557 ;  Davis  v.  Rogers,  88  Me.  222 ;  Adams  r.  Stevens,  49  Id. 
365;  Foster  r.  Eingsley,  67  Jd.  152;  Cross  v.  Bean,  81  Id.  525;  Wall  v. 
Arrington,  18  Ga.  88;  Cady  v.  Potter,  55  Barb.  (N.  Y.)  468;  Blackburn  ». 
Randolph,  93  Ark.  119;  Lowe  v.  Allen,  68  Ga.  225;  Morris  v.  Stern,  80 
Ind.  227 :  though  see  Dennis  v.  Dennis,  4  Rich.  £q.  807  ;  Quirk  0.  Thomas, 
€  Mich.  76,  Relief  will  not  be  granted  against  bona  fide  purchasers  or  other 
innocent  third  persons  who  have  acquired  vested  rights:  Berry  v.  Sowell,  72 
Ala.  14;  Davidson  v.  Davidson,  42  Ark.  862;  Eirkpatrick  v.  Strozier,  67 
Ga.  247;  Hewitt  ».  Powers,  84  Ind.  295;  Pence  ».  Armstrong,  95  Id.  191  ; 
Caai  Co.  r.  Oldham,  75  Mo.  50 ;  Tabor  r.  Cilley,  58  Vt.  487 ;  Carver  v, 
LasBsUette,  57  Wis.  282 ;  Bush  v.  Bush,  88  Ran.  556 ;  Ruppert  v.  Haske,  5 
Uackey  (D.  C.)  262.  Equity  will  correct  as  against  sureties :  Butler  v.  Durham, 
8  Ired.  £q.  589i  Where  a  mistake  in  the  description  occurs  in  a  series  of  con- 
vejances  the  last  vendee  may  seek  reformation  against  the  original  vendor : 
Biackbura  v.  Randolph,  88  Ark.  119. 
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trust  by  following  its  precise  language^  instead  of  working  out  by 
a  set  of  formal  limitations  what  it  was  intended  to  effect,  the  error 
will  be  rectified  by  decree.* 

In  the  second  case  where  the  instrument  purports  to  carry  into 
execution  an  agreement  which  it  recites,  and  exceeds  or  falls  short 
of  that  agreement,  there  is  no  difSculty  in  rectifying  the  mistake ; 
for  then  there  is  dear  evidence  in  the  instrument  itself  that  it  ope- 
rates beyond  its  real  intent.*  If,  however,  there  is  no  recital  of 
any  agreement,  but  ^  mistake  is  alleged,  and  extrinsic  evidence  ten- 
dered in  proof  that  it  was  made,  the  limits  of  the  equity  for  correc- 
tion are  more  difficult  to  define.  The  prima  facie  presumption  of 
law  is,  that  the  written  contract  shows  the  ultimate  intention,  and 

^  Supra^  Ezecatory  Trasts. 

Equity  will  not  reform  a  volnntarj  deed  as  against  the  grantor :  Broon  r. 
Kennedy,  S8  Beay.  147;  Phillipeon  v.  Kerry,  82  Id.  637;  Henderson  v. 
Dicskey,  85  Mo.  126.  See  Thompson  v.  Whitmore,  1  Johns.  &  H.  268 ; 
Mitchell  V.  Mitchell,  40  Ga.  11;  Stover  v.  Poole,  67  Me.  217;  Mulock  v. 
Mulock,  4  Stewart  694  ;  Else  v.  Kennedy,  67  Iowa  876 ;  FoweU  v.  Morisey, 
98  N.  C.  426.  A  deed  from  a  father  to  his  son  in  consideration  of  serrices 
rendered  will  be  reformed :  Baker  v.  Pyatt,  108  Ind.  61. 

'  Where  there  is  an  express  agreement  for  a  policy  of  insnrance  in  a  par. 
ticular  form,  and  the  policy  is  drawn  in  a  different  form  by  the  insnrer,  equity 
will  reform,  on  the  face  of  the  instmments :  Collett  v.  Morrison,  9  Hare  162 ; 
Powell  V.  Fireman's  Ins.  Co.,  18  B.  Mon.  811 ;  Eilenbei|;er  r.  Protecttve  Ins. 
Co.,  89  Pa.  St.  464 ;  Home  Ins.  Co.  v.  Lewis,  48  Tex.  622;  Heam  o.  Eqnit. 
Safety  Ins.  Co.,  4  Cliff.  C.  Ct.  192 ;  Brugger  v.  State  Inyest  Ins.  Co.,  5  Saw- 
yer C.  Ct.  804 ;  Fink  p.  Queen  Ins.  Co.,  24  Fed.  Rep.  318 ;  Palmer  v.  Hart- 
ford Fire  Ins.  Co.,  54  Conn.  488 ;  Ben  Franklin  Ins.  Co.  v.  Gillett,  54  Md. 
212 ;  Knox  v.  Lycoming  Fire  Ins.  Co.,  50  Wis.  671.  A  settlement  of  mntual 
accounts  will  be  reformed  when  the  statement  on  which  it  is  based  shows  an 
erroneous  addition:  McMuUen  v.  Lockwood,  4  Del.  Ch.  568.  Where  the 
words  *' grant,  bargain,  and  sell"  and  also  the  seal,  were  omitted  from  a  deed, 
the  court  corrected  the  mistake  without  parol  evidence :  Michel  v.  Tinsley,  69 
Mo.  442 ;  cf.  Probate  Court  v.  May,  52  Vt.  182.  Where  two  deeds  are  exe- 
cuted by  the  same  grantor  to  the  same  grantee,  and  the  second  shows  that  the 
first  conveys  more  than  was  intended,  if  the  grantee  claims  under  the  second 
deed,  equity  will  direct  a  reconveyance  of  what  was  conveyed  by  mistake  by 
the  first  deed :  Sepulveda  v.  Sepulveda,  77  Cal.  605.  In  Whitney  v.  Smith, 
88  Minn.  124,  it  was  said  that  where  a  deed,  executed  in  pursuance  of  an  ex- 
ecutory contract  to  convey,  differs  from  the  contract  as  to  the  amount  of  land 
conveyed,  the  deed  is  prima  facie  evidence  that  the  change  was  mutnaUy 
agreed  upon,  and  will  not  be  corrected  without  proof  that  the  discrepancy  arose 
through  fraud  or  mistake. 
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that;  all  previous  proposals  and  arrangements^  so  far  as  tJiey  may  be 
inconsistent  with  that  contract,  have  been  deliberately  abandoned. 
It  seems,  however,  that  the  instrument  may  be  corrected,  if  it  is 
admitted  or  proved  to  have  been  made  in  pursuance  of  a  prior 
i^reement,  by  the  terms  of  which  both  parties  meant  to  abide,  but 
with  which  it  is  in  &ixst  inconsistent ;  or  if  it  is  admitted  or  proved 
that  an  instrument  intended  by  both  parties  to  be  prepared  in  one 
form,  has,  by  reason  of  some  undesigned  insertion  or  omission,  been 
prepared  and  executed  in  another.  If,  for  instance,  a  contract  were 
made  '*'for  the  purchase  of  certain  hereditaments,  and  the  r^-.  y^n 
conveyance  were  to  omit  a  portion,  or  were  to  pass  more 
than  was  intended,  there  would  be  an  equity  to  correct  the  defi- 
ciency or  excess.  So  again,  where  a  solicitor,  being  instructed  to 
prepare  a  settlement  of  a  particular  sum,  inserted  by  mistake 
doable  the  amount,  and  the  settlement  was  executed  without  dis- 
covery of  the  mistake,  a  bill  was  sustained  to  rectify  it ;  and  the 
fiame  course  was  pursued  where  the  solicitor,  being  directed  to 
strike  out  a  particular  clause,  had  by  mistake  extended  his  erasure 
to  the  one  which  followed  it.^  But  it  is  not  sufficient  that  there  is 
a  mistake  as  to  the  legal  consequences  of  the  instrument ;  for  to  ad- 
mit correction  on  this  ground  would  be  indirectly  to  construe  by 
extrinsic  evidence,  and  the  proper  question  is  not  what  the  docu- 
ment was  intended  to  mean,  or  how  it  was  intended  to  operate,  but 
what  it  was  intended  to  be.'  For  example,  where  an  annuity  had 
been  sold  by  the  plaintiff,  and  was  intended  to  be  redeemable,  but 
it  was  agreed  that  a  clause  of  redemption  should  not  be  inserted  in 
the  grant,  because  both  parties  erroneously  supposed  that  its  in- 
sertion would  make  the  transaction  usurious,  it  was  held  that  the 
omission  could  not  be  supplied  in  equity  ;  for  the  court  was  not 
asked  to  make  the  deed  what  the  parties  intended,  but  to  make  it 
that  which  they  did  not  intend,  but  which  they  would  have  in- 
tended if  they  had  been  better  informed.  So  also  it  has  been  de- 
cided, that  where  a  party  making  a  voluntary  deed  supposes  that 
he  will  have  a  power  of  subsequent  revocation,  though  no  such 

'  Beaumont  r.  Bramley,  T.  &  R.  41 ;  Breadalbane  v.  Chandoe,  2  M.  &  0. 
711;  Young  v.  Toang,  1  Dick.  295;  Rogers  v.  Earl,  Id.  294;  Wilson  v. 
Wilm,  14  Sim.  40& ;  1  Sug.  Y.  &  P.  c.  iu.  s.  11 ;  Okill  v.  Whittaker,  2 
Ph.  938. 

*  See  note,  ante^  168. 
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power  is  reserved^  the  deed  cannot  afterwardfi  be  altered  to  give 
him  the  power,  for  the  evidence  is  not  that  its  insertion  was  pre- 
vented by  mistake,  but  that  it  was  never  intended  to  be  made.^ 
F'^'lTll  *^  order  to  sustain  a  bill  for  relief  under  this  equity, 
it  is  essential  that  the  error  be  on  both  sides,  and  that  it 
be  admitted  by  the  defendant  or  distinctly  proved.'  It  must  be  a 
mistake  on  both  sides,  for  if  it  be  by  one  party  only,  the  altered 
instrument  is  still  not  the  real  agreement  of  both.'  A  mistake  on 
one  side  may  be  a  ground  for  rescinding  a  contract,  or  for  refusing 
to  enforce  its  specific  performance ;  but  it  cannot  be  a  ground  for 
altering  its  terms/  And  the  mistake  must  be  admitted  or  dis- 
tinctly proved.  In  determining  whether  such  proof  has  been 
given,  great  weight  will  be  allowed  to  what  is  reasonably  and 
properly  sworn  by  the  defendant ;  but  his  oath  is  not  conclusive, 

*  Irnham  v.  Child,  1  B.  C.  C.  92 ;  Townshend  v.  Staogroom,  6  Yes.  32S, 
832;  Worall  v.  Jacob,  3  Meriv.  267,  271 ;  FinucaD  v.  Kendig,  109  111.  198. 
See,  however,  Rusaell's  Appeal,  75  Fa.  St.  269 ;  and  see  as  to  rectification  of 
a  settlement  where  tne  solicitor  preparing  it  has  exceeded  his  instroctions : 
Walker  v.  Armstrong,  25  L.  J.  Ch.  688. 

«  Lanier  v.  Wyman,  6  Rob.  (N.  Y.)  147 ;  Mills  v.  Lewis,  65  Barb.  (N. 
Y.)  179;  Kevins  v,  Dunbp,  83  N.  Y.  676. 

*  The  mistake  mast  be  mutual :  Ramsey  v.  Smith,  82  N.  J.  £q.  28 ;  Mor- 
ris V.  Penrose,  88  Id.  629 ;  Schoonover  v.  Dougherty,  65  Ind  468 ;  Durham 
V.  Fire  &  Marine  Ins.  Co.,  22  Fed.  Rep.  468;  Elliott  v.  Sackett,  108  U.  S. 
182;  Andrews  v,  Andrews,  81  Me.  887;  Hamlon  v.  SuUivant,  11  111.  App. 
423  ;  Bates  r.  Bates,  56  Mich.  405 ;  and  the  proof  must  show  what  the  agree- 
ment of  the  parties  really  was:  St.  Anthony,  etc.,  Co.  r.  Merriman,  35  Minn. 
42 ;  Guilmartin  o.  Urquhart,  82  Ala.  570.  The  grantor  in  a  voluntary  con- 
veyance may  have  the  deed  reformed  on  the  ground  of  mistake,  although  the 
grantee  was  ignorant  of  the  mistake :  Crockett  v,  Crockett,  73  Ga.  647.  Where 
one  party  has  made  a  mistake  and  the  other,  by  fraud,  has  taken  advantage  of 
it,  equity  wiU  relieve :  Higgins  v.  Parsons,  65  Cal.  280 ;  James  v.  Cutler,  54 
Wis.  172 ;  Day  v.  Day,  84  N.  C.  408 ;  Hitchins  v.  Fettingill,  58  N.  H.  8 ; 
Winans  v.  Hnyck,  71  Iowa  459 ;  Paine  v,  Jones,  75  N.  Y.  593.  When  the 
duty  of  preparing  a  policy  is  assumed  by  the  insurers,  they  cannot  take  advantage 
of  the  failure  of  the  instrument  to  express  any  fact  or  circumstance  that  has 
been  duly  communicated  by  the  insured  and  omitted,  through  negligence  or 
design,  by  their  officers  or  agents :  Hay  9.  Star  Fire  Ins.  Co.,  77  N.  Y.  235; 
Clem  V,  Grerman  Ins.  Co.,  29  Mo.  App.  666 ;  Hill  v.  MilviUe  Mut.  Ins.  Co., 
39  N.  J.  £q.  66 ;  Williams  v.  North  German  Ins.  Co.,  24  Fed.  Rep.  625. 

*  Dulaney  v,  Rogers,  50  Md.  524 ;  Paget  v,  Manhall,   28  Ch.  D.   255. 
Where  there  is  a  mistake  and  the  party  has  offered  to  rectiiy  it,  equity  will 
not  rescind :  Laver  v,  Dennett,  109  U.  S.  90. 
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and  may  be  oonnterbalanced  by  evidence.  It  has  been  suggested 
that  in  all  cases  where  the  cx>urt  has  reformed  a  settlement^  there 
has  been  something  beyond  mere  parol  evidence ;  such,  for  instance, 
83  the  instructions  for  preparing  the  conveyance,  or  a  note  by  the 
attorney,  and  the  mistake  properly  accounted  for.  But  it  does  not 
seem  that  evidence  would  be  absolutely  inadmissible  even  though 
there  were  nothing  in  writing  to  which  it  might  attach.  It  would, 
however,  be  difficult  to  support  the  allegation  of  mistake,  if  the 
defendant  positively  denied  it,  and  there  were  nothing  to  depend 
on  but  the  recollection  of  witnesses.^ 

Where  land  is  the  subject  of  the  erroneous  instrument,  the 
reformation  of  an  executed  conveyance  on  parol  evidence  is  not 
precluded  by  the  Statute  of  Frauds,  for  otherwise  it  would  be  im- 
possible to  give  relief.  And  where  a  mistake  in  an  executory 
agreement  relating  to  land  is  alleged,  parol  evidence  may  be  ad- 
mitted in  opposition  to  the  equity  for  specific  performance.  But  it 
does  not  appear,  that  where  the  defendant  has  insisted  on  the 
benefit  of  the  statute,  the  court  has  ever  reformed  such  an  executory 
agreement  on  parol  evidence,  and  specifically  enforced  *it 
with  the  variation.*  A  will  cannot  be  corrected  by  evi-  L  ^ 
dence  of  mistake,  so  as  to  supply  a  clause  or  word  inadvertently 
omitted  by  the  drawer  or  copier ;  for  there  can  be  no  will  without 
the  statutory  forms,  and  the  disappointed  intention  has  not  those 
forms.*  But  it  seems  that  if  a  clause  be  inadvertently  introduced, 
there  may  be  an  issue  to  try  whether  it  is  part  of  the  testator's 
wiU.* 

In  addition  to  the  cases  of  correction  on  direct  evidence  of  mis- 
take, there  are  others  where  it  has  been  decreed  on  a  presumption 
of  equity ;  as,  for  example,  where  bonds  given  for  payment  of  a 
joint  and  several  debt,  but  drawn  up  as  merely  joint,  have  been 

>  Townsbend  v.  Stangroom,  6  Ves.  828 ;  Beaumont  v.  Bnimley,  T.  &  R. 
41;  Alexander  o.  Croebie,  L.  &  G.  145;  Mortimore  v.  Shortall,  1  Conn.  & 
L.  417. 

'  Attomey-Oeneral  v.  Sitwell,  1  Y.  &  C.  559  ;  Townsbend  v.  Stangroom,  € 
Vea.  828 ;  Higginaon  v.  Clowes,  15  Yes.  516 ;  1  V.  &  B.  524 ;  OkiU  v.  Whit- 
taker,  8  Pb.  888.     See  ante^  85,  168,  notes. 

*  See  Jackson  v.  Payne,  2  Met.  567 ;  Hant  v.  Wbite,  24  Tex.  648  ;  Cham- 
ben  V.  Watson,  56  Iowa  676. 

<  8  Yin.  Abr.  188,  G.  a,  pi.  1  ;  Newbux^b  v.  Newburgb,  5  Madd.  S64 ;  1 
Jam.  on  Wills,  858  ;  Wigram  on  Wills,  s.  121. 
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reformed  in  equity  and  made  joint  and  several,  so  as  to  charge  the 
estate  of  a  deceased  obligor.^  The  principle  on  which  this  pre- 
sumption depends  is,  that  if  the  debt  itself  were  joint  and  several, 
and  a  bond  were  given  to  secure  that  debt,  it  must  be  supposed  that 
the  liability  on  the  bond  was  to  be  coextensive  with  the  liability 
for  the  debt.  On  the  same  principle  it  is  held  that  where  a  loan 
has  been  made  to  several  persons  jointly,  it  must  be  presumed  that 
every  debtor  was  to  be  permanently  liable,  until  the  money  should 
be  paid ;  and  that,  therefore,  a  debt  so  arising,  though  at  law  it  is 
the  joint  debt  of  all  the  co-debtors,  shall  be  treated  in  equity  as  the 
several  debt  of  each.'  If,  however,  there  be  no  independent  lia- 
bility, as  for  example,  if  the  bond  be  of  indemnity  or  of  suretyship, 
there  is  no  presumption  that  the  instrument  is  erroneous,  and  no 
jurisdiction  to  vary  its  effect  If,  therefore,  it  be  a  joint  obligation 
in  form,  it  can  have  only  the  effect  of  a  joint  obligation,  for  its 
construction  is  the  same  in  equity  and  at  law ;  and  unless  there  be 
r«i  7«n  ®^^^^^  direct  or  ^presumptive,  that  its  form  is  oontraiy 
^  -I  to  what  was  meant,  it  cannot  be  altered  on  mere  conjecture.' 
An  important  instance  of  the  equity  in  respect  to  co-debtors 
occurs  in  the  case  of  debts  owing  by  a  partnership.  On  the  death 
of  a  partner,  the  liability  survives  at  law,  and  the  debt  is  charge- 
able on  the  surviving  partners  alone.  But  the  deceased  partner's 
assets  remain  liable  in  equity;  and  the  liabilities  may  be  enforced 
either  by  the  creditor  or  by  the  surviving  partners.    The  duration 

I  Story's  Eq.  §  162 ;  Weayer  v.  Shryock,  6  S.  &  R.  262;  Stilei  v.  Brock, 
1  Pa.  St.  215. 

'  Simpson  v.  Vaughn,  2  Atk.  31 ;  Bishop  v.  Church,  2  Yes.  100;  Thorpe  p. 
Jackson,  2  Y.  &  C.  658;  Clarke  v.  Bickers,  14  Sim.  639.  The  proposition 
that  a  joint  loan  creates  a  joint  and  seyeral  debt  in  equity,  for  which  Thorp  v. 
Jackson  is  cited,  was  doubted  in  Jones  v.  Beach,  2  De  6.,  M.  &.  6.  S86,  by 
L.  J.  Knight-Bruce. 

*  Sumner  v.  Powell,  2  Meriy.  80 ;  Underbill  v.  Horwood,  10  Yes.  209,  227 ; 
Rawston  v.  Parr,  8  Buss.  589.  Jones  v.  Beach,  2  De  6.,  M.  &  6.  886 ;  U. 
S.  V.  Price,  9  How.  U.  S.  88 ;  Moser  v.  Libenguth,  2  Bawle,  428.  Such 
eyidence  must  be  of  mistake  of  fact,  as  by  the  draftsman  of  his  instructions, 
but  not  of  law,  as  of  the  legal  effect  of  the  words  used :  Moser  «.  Libenguth, 
ut  sup.  The  rule  has  been  also  applied  to  the  case  of  a  joint  judgment, 
entered  on  a  joint  and  seyeral  bond,  and  the  estate  of  the  surety  held  dis- 
chaiged  by  his  death  after  the  rendering  of  the  judgment :  U.  8.  v.  Price, 
utsup. 
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of  the  liability  is  sometimes  doubtful ;  and  so  also  is  the  duration 
of  a  partner's  liability  who  has  retired  from  the  firm^  and  is  after- 
wards sued  by  an  anterior  creditor.  The  doubt^  however,  is  not 
of  law,  but  of  &ct.  The  principle  of  decision  is  dear ;  viz.,  that 
the  deceased  or  retiring  partner's  estate  must  remain  liable  until 
the  debts  which  affected  him  are  discharged.  But  the  discharge 
may  take  place  in  various  ways ;  e.  g.^  by  actual  payment  on  account 
of  such  debts ;  by  the  regular  application  of  unappropriated  pay- 
ments to  their  reduction,  as  the  earliest  items  on  the  account ;  by 
the  express  or  implied  agreement  of  the  creditor  to  substitute  the 
oontmuing  partners  as  his  debtors ;  or  by  the  effect  of  the  Statute 
of  lamitations  in  barring  the  claim ;  and  the  question  in  each  case 
is,  whether,  as  against  the  particular  partner,  the  debt  has  been  in 
fiust  discharged.^ 

The  equity  for  correction  on  presumptive  evidence  is  applied 
also  to  mortgages  by  husband  and  wife,  of  the  wife's  estate,  which 
have  limited  the  equity  of  redemption  to  the  husband.  If  the 
instroment  does  not  recite  an  intention  to  do  more  than  make  a 
mortgage,  the  presumption  is  that  nothing  more  was  intended  f  and 

'  Wilkinson  v.  Henderson,  1  M.  &  E.  582 ;  Winter  v.  Innes,  4  M.  &  C. 
101;  Brown  v.  W^eatherby,  12  Sim.  6;  Tatam  p.  Williams,  8  Hare  847 ; 
Way  V.  Bassett,  5  Id.  65 ;  Thompson  v.  Percival,  5  B.  &  Ad.  925 ;  Hart  v. 
Alexander,  2  M.  &  W.  484 ;  Blair  v.  Bromley,  5  Hare  542,  555 ;  Smith's 
Merc.  Law  55. 

'  It  is  not  necessary,  however,  as  was  decided  in  Innes  v.  Jackson,  cited 
tn/ra,  that  snch  intention  should  appear  in  the  recitals  in  the  deed ;  it  is  suffi- 
cient if  it  appear  from  the  whole  transaction ;  and  see  Demarest  v.  Wynkoop, 
9  Johns.  Ch.  129.  In  Whitbread  v.  Smith,  8  De  G.,  M.  &  G.  787,  it  was 
held  that  the  court  wonld  not  on  slight  expressions  in  the  proviso  for  redemp- 
tion, infer  an  intenticm  to  exclude  the  wife.  Where  there  has  been  a  different 
coDstraction,  it  was  said,  there  were  special  circumstances  independently  of  the 
limitations  of  the  equity  of  redemption.  Where  a  wife  mortgages  her  property 
for  her  husband's  debt,  she  stands  in  the  position  of  surety,  and  is  entitled  to 
exoneration  out  of  his  estate:  Sheidle  v.  Weishlee,  16  Pa.  St.  184  ;  Neimce- 
wicz  0.  Gahn,  8  Paige  614 ;  and  if  her  estate  is  joined  with  her  husband's  in 
one  mortgage  under  such  circumstances,  the  latter  must  be  first  sold :  Loomer 
V.  Wheelwright,  8  Sandf.  Ch.  135  ;  Johns  v.  Reardon,  11  Md.  465  ;  or  if  her 
estate  has  been  sold,  she  is  entitled  to  subrogation  to  the  mortgage,  as  against 
her  husband:  Sheidle  v,  Weishlee,  nupra.  On  the  other  hand,  where  the 
nrartgage  by  the  husband  and  wife  is  of  the  wife's  separate  estate,  parol  evi- 
dence is  admissible  to  show  that  the  money  was  really  advanced  to  the  wife, 
And  that  the  husband  was  the  surety :  Gray  v.  Downman,  27  L.  J.  Ch.  702. 
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the  instrument  will  be  *reformed  by  restoring  the  equity 
I-  -J  of  redemption  to  the  wife.^  And  in  like  manner  it  is  held 
that  if  a  lease  be  made  by  tenant  for  life^  under  a  power  created  by 
a  settlement,  and  a  rent  reserved  to  the  lessor  and  his  heirs,  these 
words  shall  be  interpreted  by  the  prior  title,  and  applied  to  the 
remainderman  under  the  settlement,  and  not  to  the  heir  of  the 
lessor." 

The  jurisdiction  for  Rescission  and  Cancellation  ariaea  wh^re  a 
transaction  is  vitiated  by  illegality  or  fraud,  or  by  reason  of  its 
Jhaving  been  carried  on  in  ignorance  or  mistake  of  fusts  materal 
to  its  operation.'    And  it  is  exercised  for  a  double  purpose,  firSb, 

'<  Equity,  however,  will  not  reliere  afirainst  a  deed  of  a  married  woman  which 
M  defective  through  non-compliance  with  statutory  regulations :  Dickinson  r. 
'Glenney,  27  Conn.  104 ;  Leonis  v.  Lazzarovich,  55  Cal.  52.  It  has,  however, 
been  held,  that  where  a  married  woman's  deed  has  been  properly  acknowU 
<edged,  but  the  certificate  is  defective,  a  court  of  equity  will  reform :  Wedt^l 
V,  Herman,  59  Cal.  507.  In  other  cases  it  has  been  held  that  the  court  has 
AO  power  to  correct  a  defective  certificate :  Gardner  v.  Moore,  75  Ala.  894 ; 
Williams  v.  Cudd,  26  S.  C.  21S ;  a  mistake  in  the  description  in  a  married 
'woman's  deed  may  be  reformed:  Styers  v.  Bobbins,  76  Ind.  547 ;  Bradshaw 
^.  Atkins,  110  111.  328;  contra:  Holland  v.  Moon,  89  Ark.  120;  M(wtana 
Bank  v.  Schmidt,  6  Mont.  609 ;  cf.  Connor  v,  Armstrong,  86  Ala.  262. 

*  Innes  o.  Jackson,  1  Bl.  O.  S.  104,  114;  Clark  v.  Burgh,  2  ColL  221; 
see  also  Plowden  v,  Hyde,  2  De  G.,  M.  &  G.  684. 

*  To  justify  the  rescission  of  an  executed  contract,  there  must  be  some  objec- 
tion affecting  the  substance  of  the  contract ;  and  a  contract  can  nevw  be  re- 
scinded, except  in  case  of  fraud  or  palpable  mistake :  Thompson  v.  Jackson, 
8  Rand.  504 ;  Geddes*s  Appeal,  80  Pa.  St.  442 ;  Rowland  v,  Finney,  96  Id. 
192;  Means  u.  Rees,  26  Fed.  Bep.  210;  Holmes  v.  Hill,  22  Neb.  425;  Day 
V.  Davis,  64  Miss.  258.  Where  a  contract  is  executed  through  negligence 
and  folly,  equity  will  not  interfere:  Hardy  v.  Brier,  91  Ind.  91.  The  evi. 
dence  'Of  fraud  or  mistake  must  be  clear:  Richard's  App.,  100  Pa.  St.  51 ; 
Sylvius  V,  Kosek,  117  Id.  67;  Bradford  o.  Bradford,  60  Iowa  201;  WatMO 
V.  Watson,  118  111.  56 ;  Jackson  v.  Wood,  88  Mo.  76. 

Inadequacy  of  price  by  itself  is  no  ground  of  rescission,  as  has  been  hM  in 
a  great  number  of  cases ;  Osgood  v.  Franklin,  2  Johns.  Ch.  1 ;  HUl  on  Trus- 
tees 286,  287  (4th  Am.  ed.),  and  cases  cited ;  Potter  v,  Everett,  7  Ired.  £q. 
152 ;  Robinson  v.  Robinson,  4  Md.  Ch.  188 ;  Harrison  v.  Guest,  8  H.  L.  Cas. 
481 ;  Cummings's  Appeal,  67  Pa.  St.  404 ;  Matthews  v.  Crockett,  82  Va. 
894;  Herron  v.  Henron,  71  Iowa  428;  Williams  p.  Powell,  66  Ala.  20;  Wood 
V.  Craft,  85  Id.  260 ;  Wiest  v.  Garman,  8  Del.  Ch.  422 ;  Boyd  v.  Wyly,  1 24 
U.  S.  98 ;  Hemingway  v.  Coleman,  49  Conn.  890.  Yet  it  may,  in  connection 
with  suspicious  circumstances,  be  evidence  of  fraud:  Wormack  v,  Rogers,  9 
4)22 


OF  BESGIB8IOK  AND  CANCELLATION.  174 

£>r  cancelling  ezecntory  contracts^  where  such  contracts  are  invalid^ 
but  their  invalidity  is  not  apparent  on  the  instrument  itself^  so  that 

Gft.  60;  McArtee  v.  Engart,  18  HI.  242;  Coffee  v.  Ruffin,  4  Cold.  (Tenn.) 
487 ;  Allore  v.  Jewell,  94  U.  S.  $06 ;  Parkhurst  v.  Hoeford,  %l  Fed.  Rep. 
827 ;  Fergnson  v.  Dent,  24  Id.  412;  particularly  in  Tiew  of  the  mental  capa^ 
city  of  the  seller,  or  the  relation  of  the  parties :  see  infray  182,  and  notes.  And 
it  has  been  often  said,  though  not  often  acted  on,  that  where  the  inadequacy  is 
reiy  gross  indeed,  so  as  to  shock  the  conscience  and  understanding  of  any  man, 
the  court  from  that  alone  will  infer  fraud  or  imposture :  Wright  o.  Wilson, 
2  Tej)!^.  294 ;  Butler  o.  Haskell,  4  Dessaus.  662 ;  Gist  v,  Frazier,  2  Litt.  118 ; 
Bamett  v.  Spratt,  4  L^d.  Eq.  171  ;  Deaderrick  v.  Watkins,  8  Humph.  520; 
Juzan  V.  Toulmin,  9  Ala.  662 ;  Eye  v.  Potter,  15  How.  U.  S.  60 ;  Gifibrd  v. 
Thorn,  1  Stockt.  702;  Surget  v.  Byers,  1  Hempst.  C.  C.  715;  Marlatt  9.  War- 
wick, 3  Green  (K.  J.)  108 ;  Wiest  r.  Garman,  8  Del.  Ch.  422 ;  but  see  Erwin 
V.  Parham,  12  How.  197.  WheroTer  gross  inadequacy  exists  it  suggests  a 
strong  probability  of  fraud,  and  courts  wiU  seize  upon  the  slightest  circum- 
stance of  unfairness  to  grant  relief:  Brown  v.  Hall,  14  R.  I.  249. 

On  the  other  hand,  a  purchase  of  land  at  an  exorbitant  price,  made  on  con- 
dition of  a  loan  of  money,  by  a  party  whose  necessities  compel  him  to  borrow, 
will  be  set  aside:  Cockell  v.  Taylor,  15  Beav.  147. 

The  cancellation  of  an  instrument  may  be  decreed,  though  it  has  become  a 
Dnltity,  on  the  ground  of  its  creating  a  cloud  on  the  title,  or  because  it  may  sub- 
ject the  party  to  litigation  when  the  facts  are  foo^tten :  Cook  v.  Cole,  2  Halst. 
Ch.  522,  627 ;  Buxton  o.  Broadway,  45  Conn.  540 ;  Breath  wit  v.  Rogers,  32 
Ark.  758;  Hanal  v.  Gray,  10  Neb.  186;  Foley  v.  Kirk,  83  N.  J.  Eq.  170; 
Wiard  v.  Brown,  59  Cal.  194 ;  Day  Land  and  Cattle  Co.  v.  State,  68  Tex. 
626 ;  bat  see  De  Hoghton  v.  Money,  L.  R.  1  £q.  154,  where  it  was  held  that 
a  porefaaaer  for  Tslne  could  not  require  a  voluntary  agreement  affecting  the  land 
to  be  delivered  up.  In  Sharon  v.  HiU,  20  Fed.  Rep.  1,  it  was  held  that  courts 
of  equity  may  inquire  into  and  annul  a  forged  or  fraudulent  mstrument  of  writing 
claimed  to  be  a  contract  of  marriage  before  it  is  sought  to  be  put  into  effect,  in 
Older  to  disarm  the  fraudulent  beneficiary  of  a  dangerous  power  that  might 
be  exerted  to  the  detriment  of  innocent  parties. 

A  ooort  of  chancery  may  refuse  to  rescind  a  contract,  where  it  would  refuse 
to  enforce  a  specific  performance  of  it  at  the  suit  of  the  other  party :  Beck  v» 
Simmons,  7  Ala.  71 ;  Watkins  v.  Collins,  11  Ohio  81 ;  Kirby  v.  Harrison,  2 
Oh.  St.  826 ;  Stewart's  Appeal,  78  Fa.  St.  88. 

Application  for  a  rescission  must  usually  be  made  as  soon  as  the  cause  for 
rescission  is  discovered :  Ayres  v.  MitcheU,  8  S.  Ac  M.  683  ;  see  also  Marston 
V.  Simpson,  54  Cal.  189  ;  Knight  v.  Houghtalling,  85  N.  0. 17 ;  Estes  p.  Rey- 
Bolda.  75  Mo.  568  ;  Davis  r.  Stuart,  99  Pa.  St.  295 ;  Schiffer  v.  Dietz,  83  N. 
Y.  800 ;  and  the  court  will  not  rescind  a  contract  unless  it  can  put  the  parties 
in  gtata  cuo :  Pintard  1^.  Martin,  1  S.  ft  M.  Oh.  126;  Garland  v.  Bowling,  1 
Hemp.  C.  C.  170 ;  Coppedge  v.  Threadgill,  3  Sneed  877 ;  Grymes  v.  Sanders, 
98  U.  S.  55 ;  Watson  Cod,  etc.,  Co.  v.  Casteel,  68  Ind.  476 ;  ef.  Myrick  v. 
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the  defence  may  be  nullified  by  delaying  to  sue  until  tLe  cvidenoe 
is  loet;^  and  secondly,  for  setting  aside  executed  conveyances  or 
other  impeachable  transactions,  where  it  is  necessary  to  replace  the 
parties  in  daJbu,  quo.  And  in  such  cases,  though  pecuniary  damages 
might  be  in  some  sense  a  remedy,  yet,  if  &aud  be  complained  of> 
there  is  jurisdiction  in  the  Court  of  Chancery.*  The  mode  of  re- 
lief under  this  equity  may  be  by  cancellation  of  the  instrument,  or 
reconveyance  of  the  property  which  has  been  unduly  obtuned, 
or  by  an  injunction  against  suing  at  law  on  a  vitiated  contract, 
or  against  taking  other  steps  to  complete  an  incipient  wrong.' 

We  will  first  consider  the  case  of  Rescission  and  Cancellation  for 
illegality. 

It  is  a  maxim  of  law,  that  ^^ex  turpi  causa  non  oritur  actio,'^ 
and,  therefore,  if  a  contract  of  such  a  character  be  made,  its  inval* 

r*175l  ^^^^  ^^  ^  ^  defence  at  law  whilst  it  ^remains  unexe- 
cuted; and  pari  raHonCy  if  its  illegal  character  be  not 
apparent  on  the  face  of  it,  will  be  a  ground  for  cancellation  in 
equity.^  Such,  for  instance,  are  contracts  entered  into  for  the  pur- 
poses of  gaming*  or  smu^ling,  for  inducing  or  aiding  prostitu- 
tion,' for  compromising  a  criminal  prosecution,  for  giving  usurious 
interest  on  a  loan ;  or  even  for  purposes  which,  though  not  strictly 
ill^al,  are  against  the  policy  of  the  law;^  e.  g.j  for  any  unreason- 
able restraint  of  trade. 

If  the  contract  be  already  executed,  it  cannot  be  set  aside  as 
ill^al  or  immoral ;  for  it  is  a  maxim  that  ^Hnpari  ddido  meUor 

Jacks,  88  Ark.  425.  The  c<mrt  will  refuse  to  rescind  where  the  plaintiff  has 
acted  in  a  manner  inconsistent  with  the  repudiation  of  the  contract :  £x  parte 
Briggs,  L.  R.  1  Eq.  488 ;  as  where  a  party  has  recognised  the  validity  of  the 
contract  after  the  discover}-  of  the  fraud :  Evans  o.  Montgomery,  50  Iowa  825. 
Equity  will  also,  upon  a  proper  case  being  made,  rescind  contracts  in  relation 
to  personal  as  well  as  real  estate :  Bradbury  v.  Keas,  5  J.  J.  Marsh.  446.  A 
deed  procured  by  fraud  will  not  be  set  aside  against  a  banajlde  purchaser  for 
value:  Gray  r.  Turley,  110  Ind.  254. 

'  Peake  v.  Highfield,  1  Russ.  559 ;  Jones  v.  Lane,  8  Y.  &  C.  281,  294 ; 
Simpson  v»  Lord  Howden,  8  M.  &  C.  97. 

«  Evans  v,  Bicknell,  6  Ves.  174 ;  Blair  v.  Bromley,  2  Ph.  854. 

'  Infra^  Injunction. 

*  W V.  B .  82  Beav.  574. 

*  Rucker  v.  Wynne,  2  Head  617 ;  Petillon  v.  Hippie,  90  HI.  420. 

*  Walker  v.  Gregory,  86  Ala.  180;  Shipman  r.  Fumiss,  69  Id.  555. 
^  See  Brown  v.  Speyers,  20  Gratt.  296. 
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ed  conditio  defenderUisJ*^  But  it  is  otherwise  where  a  law  is  made 
to  prevent  oppression^  and  the  oppressed  party  is  asking  relief;  e.  g,y 
on  a  breach  of  the  statutes  against  usury ;  for  in  such  a  case,  al- 
though the  complainant  has  joined  in  violating  the  law^  he  is  not 
considered  in  pari  deUdOy  but  may  defeat  the  contract  after  com- 
pletion.' 

So  long  as  ihe  contract  continues  executory,  the  maxim  of  ''in 
pari  ddidUf^  does  not  apply ;  for  the  nature  of  the  contract  would 
be  a  defence  at  law,  and  the  decree  of  cancellation  is  only  an  equit- 

^  Blystone  v.  Blystone,  51  Pa.  St.  873;  Schenck  v.  Hart,  5  Stewart  774; 
York  t;.  Merritt,  80  N.  C.  285. 

'  A  debtor  may  always  obtain  relief  in  equity  against  a  usurious  contract ; 
but  he  is  obliged  to  tender  by  his  bill  the  principal  of  the  debt  and  legal 
interest,  except  in  New  York,  where  this  is  dispensed  with  by  statute :  Story 
£q.,  §  SOI ;  see  Vilas  v.  Jones,  1  Comst.  274 ;  Rexford  v.  Widger,  2  Id.  131 ; 
West  o.  Beanes,  3  Uarr.  &  Johns.  568 ;  Anon.,  2  Dessaus.  383 ;  c/*.  Wann 
V.  Coe,  81  Feb.  Rep.  369. 

Courts  of  equity  will  not  set  aside  an  executed  conveyance  to  compound  a 
felony :  Swartzer  v.  Gillett,  1  Chand«  (Wis.)  207 ;  Smith  v.  Smith,  5  Lea 
(Tenn.)  250 ;  nor  a  conveyance  of  a  slave  upon  a  secret  trust  for  his  emancipa^- 
t&on,  when  it  is  against  the  law :  Grimes  v.  Hoyt,  2  Jones  Eq.  271.  Equity  will 
not  interfere  between  parties  to  the  relief  of  one  against  the  other  in  a  fraudu- 
lent transaction:  Carrothers  t7.  Harris,  23  W.  Va.  177.  The  grantor  in  a 
fraudulent  conveyance  will  not  be  relieved:  Lott  v.  Kaiser,  61  Tex.  665. 
The  widow  of  a  grantor  cannot  maintain  a  bill  to  set  aside  a  conveyance  jn 
which  she  joined  for  the  purpose  of  defrauding  creditors :  Barnes  v.  GilU  21 
BL  App.  129. '  In  a  suit  to  recover  a  certificate  of  stock  which  had  been  de- 
livered for  the  purpose  of  improperly  influencing  government  officials,  relief 
was  denied :  Jones  v.  Warden,  1  Mackey  (D.  G.)  476.  Where  one  has  been 
induced  by  fraud  or  undue  influence  to  attempt  the  perpetration  of  a  fraud,  the 
parties  are  not  in  pari  delicto,  and  the  party  imposed  upon  may  obtain  relief 
in  equity:  Posten  v,  Baleh,  69  Mo.  115 ;  Anderson  v.  Merideth,  82  Ky.  564 ; 
Harrington  v.  Grant,  54  Vt.  286 ;  W^illiams  v.  Collins,  67  Iowa  41 ;  O' Conner 
o.  Ward,  60  Miss.  1025;  see  also  7  Am.  St.  587,  note. 

So,  where  parties  to  a  contract  contrary  to  public  policy,  or  ill^al,  are  not 
in  pari  fUlicto,  and  where  public  policy  is  considered  as  advanced  in  allowing 
either,  or  at  least  the  more  excusable  of  the  two,  to  sue  for  relief,  as  in  the 
ease  of  bargains  ''savoring  of  champerty,"  equity  will  relieve,  though  against 
an  executed  conveyance :  Reyneil  v.  Sprye,  1  De  G.,  M.  &  G.  660 ;  21  L.  J. 
Cb.  68S ;  affirming  8.  c.  8  Hare  222.  Where  a  party  is  injured  by  an  act  which 
is  a  felony  at  common  law,  or  by  statute,  there  is  no  remedy  at  law  or  in  equity 
till  aiW  a  conviction  or  acquittal  on  the  criminal  charge ;  but  this  does  not 
apply  where  the  injury  is  not  discovered  till  after  the  criminal's  death :  Wick- 
ham  V.  Gattrell,  18  Jur.  768. 
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able  mode  of  rendering  that  defence  effectual.  The  prayer,  how- 
ever, must  be  confined  to  cancellation  of  the  contract,  and  must  not 
couple  relief  in  affirmance  of  it,  such  as  specific  performance  or 
reformation  of  error.^ 

Next,  of  Eescission  and  Cancellation  by  reason  of  fraud.* 
The  avoidance  of  transactions  on  the  ground  of  fraud  is  a  copious 
source  of  jurisdiction  in  equity.  With  respect  to  fraud  used  in 
obtaining  a  will,  this  jurisdiction  does  not  exist  If  the  will  be  of 
real  estate,  it  is  exclusively  cognizable  at  law ;  if  of  personal  estate, 
in  the  Ecclesiastical  Court*  In  other  cases  of  fi^ud,  the  Court  of 
Chancery  has  concurrent  jurisdiction  with  the  courts  of  law  f  and 
T*^  781  *^^  jurisdiction  will  be  exercised  against  any  one  who 
has  abetted  or  profited  by  the  fraud,  and  after  any  length 
of  time.  The  infancy  of  the  defrauding  party  will  not  exonerate 
him,  for  though  the  law  protects  him  from  binding  himself  by 
contract,  it  gives  him  no  authorityto  cheat  othera.*  The  absence 
x>f  personal  benefit  is  no  excuse ;  for  if  a  man  has  aided  or  abetted 
a  fraud,  he  may  be  justly  made  responsible  for  its  result,  and  even 
if  no  other  relief  be  asked  against  him,  may  be  compelled  to  pay 
le  costs  of  suit*  The  lapse  of  time  is  no  bar  to  relief,  for  so  long 
as  the  fraud  remains  unknown,  it  is  a  daily  aggravation  of  the 
original  wrong  ;^  and  even  the  innocence  of  a  party  who  has  prof- 

'  Batty  0.  Chester,  5  Beav.  108. 

'  In  equity  nothing  can  be  called  fraud,  or  treated  as  fraud,  except  an  act 
which  inyolves  grave  moral  guilt :   Smallcomb's  Case,  L.  R.  8  £q.  769. 

*  Infra,  248,  Establishment  of  Wills.     But  see  note,  Id . 

«  See  Relf  o.  Eberly,  28  Iowa  467 ;  McHenry  v.  Hazard,  45  N.  T.  680. 

'  Overton  v.  Banister,  8  Hare  508 ;  Stikeman  o.  Dawson,  1  De  6.  &  Sm. 
90;  Wright  v.  Snowe,  2  Id.  821;  Stoolfoos  v.  Jenkins,  12  8.  &  R.  399. 
So  of  a  feme  covert:  Jones  v.  Kearney,  I  Dr.  &  Warr.  184:  see  Davis  v. 
Tingle,  8  B.  Mon.  589 ;  Hobday  v.  Peters,  28  Beav.  608.  In  Yanghan  v. 
Vanderstegan,  2  Drew.  868,  it  was  held  that  a  married  woman,  fraudulently 
representing  herself  as  sole,  made  her  separate  estate  liable  for  debts  so  coi^ 
tracted,  and  that  where  she  had  a  general  power  of  appointment  and  exercised 
it,  equity  would  treat  the  property  as  assets  on  her  death :  see  Hobday  r* 
Peters,  28  Beav.  608;  Patterson  v.  Lawrence,  90  111.  174;  Hill  on  Trustees 
$68,  4th  Am.  ed;  In  re  Mclntyre's  Trustees'  Est.,  21  L.  R.  Ir.  421. 

*  Supra,  Priority  of  Equity  on  the  ground  of  Fraud :  Beadless  p.  Burch, 
10  Sim.  882 ;  Attwood  v.  Small,  6  C.  &  F   282. 

7  Alden  v.  Gregory,  2  Eden  280 ;  South  Sea  Company  v,  Wymondaell,  8  P/ 
Wms.  148 ;  Hovenden  v.  Lord  Annesley,  2  Sch.  8c  L.  607,  689. 
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ited  by  the  firaad^  will  not  entitle  him  to  retain  the  fruit  of  another 
man's  misconduct^  or  exempt  him  from  the  duty  of  restitution.^ 
On  the  other  hand,  all  unfounded  allegations  of  fraud  are  dis- 
couraged by  the  court ;  and  if  such  allegations  are  made^  and  not 
established,  the  plaintiff  will  not  in  general  be  allowed  to  resort  to 
any  secondary  ground  of  relief.* 

With  respect  to  what  will  constitute  fraud,  it  is  impossible  to  lay 
down  a  specific  rule ;  but  the  most  ordinary  instances  of  its  occur- 
rence, and  those  to  which  our  attention  will  be  now  directed,  are  the 
procuring  contracts  to  be  made  or  acts  to  be  done  by  means  of  j^i]^ 
ful  misrepresentation,  either  express  or  implied,  and  the  procuring 
them  to  be  made  or  done  by  persons  under  duress  or  incapacity.' 

In  order  to  constitute  a  fitiud  of  the  first  class,  there  must  be  a 
representation,  express  or  implied,  false  within  the  knowledge  of 
the  party  making  it,  reasonably  relied  on  by  the  other  party,  and 
constitutiDg  a  material  inducement  '''to  his  conti*act  or  act.^  r"*"!??! 
If  the  &ct  concerning  which  the  representation  is  made  is 

1  Haguenin  v.  Baselej,  14  Yes.  278,  289. 

•  Glascott  V.  Lang,  2  Fh.  810;  Price  v,  Berrington,  8  Macn.  &  G.  486; 
Ejre  V,  Potter,  15  How.  U.  S.  56 ;  Fisher  v.  Boody,  I  Curtis  211 ;  see  Waters 
9.  Mynn,  14  Jar.  841.  It  is  not  sufficient  to  allege  fraud,  in  order  to  the  re- 
sciasion  of  a  transaction ;  it  must  also  be  made  to  appear  that  the  complainant 
has  suffered  some  injury  thereby :  Cunningham  v,  Ashley,  7  Eng.  (Ark. )  296 ; 
Cook  V.  Cook,  Id.  881 ;  Jewett  v.  Davis,  10  Allen  68 ;  Dunn  v.  Remington, 
9  Neb.  82 ;  Morse  v.  Beale,  68  Iowa  468.  In  general,  an  allegation  of  fraud 
is  necessary :  Gouvemeur  v,  Elmendorff,  5  Johns.  Ch.  79  ;  Thompson  v.  Jack- 
ton,  8  Rand.  504 ;  Booth  v.  Booth,  8  Lit.  57 ;  Miller  v.  Cotten,  5  Ga.  846 ; 
Conway  r.  Ellison,  14  Ark.  860 ;  McLane  v.  Manning,  1  Wins.  (N.  C.)  No. 
2  (£q.),  60.  The  facts,  which  constitute  the  fraud,  must  be  set  out :  Smith 
V.  Wood,  42  N.  J.  Eq.  568.  Where  the  facts  are  stated  with  distinctness  and 
precision,  an  allegation  of  fraud  totidem  verbis  is  not  required :  McCalmont  v, 
Rankin,  8  Hare  1 ;  Skrine  v.  Simmons,  11  Ga.  401 ;  Kennedy  v.  Kennedy, 
t  Ala.  571. 

'  In  Chesterfield  v,  Janssen,  2  Yes.  125,  Lord  Hardwicke  made  the  cele- 
brated diyision  of  fraud,  since  so  oilen  recognized,  into  four  classes,  viz : 
l>t.  Fraud  arising  from  facts  and  circumstances  of  imposition ;  2d.  Fraud 
■rising  from  the  intrinsic  nature  and  subject-matter  of  the  bargain  itself;  8d. 
^rsQd  presumed  from  the  circumstances  and  condition  of  the  parties  contract- 
^^  i  4th.  Fraud  affecting  third  persons  not  parties  to  the  agreement.  See 
*«  notes  to  this  case  in  1  Lead.  Cas.  Eg.  541. 

A  false  and  fraudulent  representation  of  a  material  fact,  constituting  an 
^ucement  to  the  contract,  and  on  which  the  vendee  relied,  and  had  a  right 
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not  a  material  inducement  to  the  contract  or  act,  there  ifi  no  reason 
why  a  misstatement  of  it  should  vitiate  what  has  been  done  ;^  and 

to  reply,  is  a  ground  for  rescission ;  and  it  appears  to  be  generally  held  in  the 
United  States,  that  the  principle  equally  applies,  where  the  party  making  the 
representation  was  ignorant  whether  it  were  true  or  false :  Hough  v.  Richard- 
son,  S  Story  659 ;  Harding  v.  Randall,  15  Me.  SS2  ;  Pratt  v.  Phillbrook,  S3 
Id.  17;  Lewis  v.  McLemore,  10  Yerg.  206;  TurnbuU  t;.  Gadsden,  2  Strob. 
Eq.  14;  Rosevelt  v.  Fulton,  2  Cowen  129;  Smith  v.  Babcock,  2  Wood  & 
M.  246 ;  Smith  v.  Richards,  IS  Pet.  26 ;  Joice  v.  Taylor,  6  Gill  &  John. 
54 ;  Taylor  v.  Black,  IS  How.  U.  S.  2S0 ;  Smith  v.  Robertson,  2S  Ala. 
812;  Lanier  v.  Hill,  25  Id.  554;  Belknay  v.  Sealey,  2  Duer  (N.  Y.)  570; 
York  V,  Gregg,  9  Tex.  85 ;  Oswald  v,  McGehee,  28  Miss.  840 ;  see  Pulsford 
V.  Richards,  17  Jur.  865;  17  Beav.  87;  Beynell  v.  Sprye,  8  Hare  222;  1 
De  G.,  M.  &  G.  660;  Croyle  r.  Moses,  90  Pa.  St.  250;  Baker  v.  Rockabrand, 
118  111.  865;  Henschel  v.  Mamero,  120  Id.  660;  Curtis  o.  Stilson,  88  Kan. 
802;  Anderson  v.  Buck,  66  Iowa  490;  Cowles  v.  Barber,  74  Id.  71;  Gray 
V.  Bowman,  14  Atl.  Rep.  905 ;  Hull  v.  Fields,  76  Va.  594 ;  Hogan  v.  Wixted, 
188  Mass.  270 ;  Taf^s  v.  Tafts,  8  Utah  861 ;  McShane  v.  Hazlehurst,  50  Md. 
107 ;  Dunnington  v.  Hubbard,  65  Md.  87 ;  Leyden  v,  Hickman,  75  Ga.  684; 
Gibson  v.  Cunninpltfi^,  g2  ^9^^1tg^ :  Smith  v.  Land,  etc.,  Corp.,  28  Ch.  D. 
7 ;  Farr  v.  Dunsmoor,  86  Minn.  487.  The  tendency,  both  in  England  and  in 
this  country,  seems  to  be  to  make  a  party  liable  for  representations  not  knoum 
by  him  to  be  true,  as  well  as  for  those  which  he  actually  knows  to  be  false : 
Hill  on  Trustees  146  ;  Sharp  ».  Mayor,  40  Barb.  256 ;  Lowe  v.  Trundle,  78 
Va.  65 ;  Lindsey  v.  Veasy,  62  Ala.  421  ;  Mohler  v.  Carder,  78  Iowa  582; 
Stevens  v.  Moore,  78  Me.  559.  In  Davis  v.  Nuzum,  72  Wis.  489,  it  was  held 
that  a  party  was  liable  for  false  representations  which  he  honestly  believed  to 
be  true:  cf.  Southern  Development  Co.  ».  Silva,  125  U.  S.  247;  Qlaster  v. 
Rolls,  42  Ch.  D.  486 ;  and  see  1  Law.  Rep.  An.  774,  note,  in  which  the  cases 
are  collected.  Where  the  representations  were  made  on  the  information  of  a 
clerk,  and  it  was  so  stated,  they  were  held  not  to  be  fraudulent :  Hunt  v.  Hard- 
wick,  68  Ga.  100.  It  is  not  material  that  the  misrepresentation  was  merely  by 
an  agent:  Fitzsimmons  v,  Goslin,  21  Vt.  129;  Brooke  v.  Berry,  2  Gill 
88;  Wolfe  v.  Pugh,  101  Ind.  29S;  or  by  a  partner:   Blair  v.  Bromley,  2 


>  Attwood  V.  Small,  6  C.  &  F.  282,  502 ;  Phillips  v.  Duke  of  Buckingham, 
1  Vern.  227 ;  Fellowes  v.  Lord  Gwydyr,  1  R.  &  M.  88 ;  Crosbie  v.  Tooke,  1 
M.  &  K.  481 ;  Nelthorp  t;.  Holgate,  1  Coll.  208 ;  1  Sug.  V.  &  P.  848-861 ; 
Finlayson  v.  Finlayson,  17  Or.  847;  Curtiss  v.  Hurd,  80  Fed.  Rep.  729; 
Larimer  County  Land  Co.  v.  Cowan,  5  Col.  820;  Young  v.  Young,  118  111. 
480.  False  representations  of  matters  of  merely  collateral  inducement  are  not 
sufficient  to  avoid  a  contract :  Noel  v.  Horton,  50  Iowa  687.  A  representation 
that  the  defendant  intended  to  do  certain  things  material  to  the  phuntiflTmay 
be  a  basis  for  a  charge  of  fraudulent  representation :  Albits  v.  Minneapolis^ 
etc.,  Ry.  40  Minn.  476. 
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if  the  misstatement  has  not  been  relied  on^  or  not  reasonably  relied 
on,  by  the  complaining  party,  the  same  reasoning  will  apply .^ 

Phillips  425 ;  Beebe  t?.  YooDg,  14  Mich.  186 ;  May  v,  Snyder,  22  Iowa  525 ; 
Phillipe  o.  HoUiflter,  2  Cold.  269.  But  if  the  agreement  be  fair  between  the 
parties,  it  is  not  invalid  becaose  brought  about  by  a  third  person  to  benefit  him- 
self: Bellamy  v.  Sabine,  2  Phillips  425 ;  Blackie  r.  Clarke,  22  L.  J.  Ch.  877. 
Or  even  though  brought  about  by  fraudulent  misrepresentation  on  the  part  of 
such  third  person :   Fisher  v,  Boody,  1  Curtis  206. 

In  Turner  v.  Navigation  Co.,  2  Dev.  £q.  286,  it  was  held  that  in  the  case  of 
a  written  contract,  representations  made  bona  fide^  in  order  to  be  relieved 
against,  must  have  been  inserted  in  the  contract.  Where  both  parties  have 
equal  means  of  information,  so  that  by  the  exercise  of  ordinary  prudence  and 
diligence,  either  may  rely  upon  his  own  judgment,  misrepresentations,  though 
fidse,  wiU  not  be  considered  fraudulent:  Hobbs  v.  Parker,  81  Me.  143; 
Yeates  v.  Pryor,  6  £ng.  (Ark.)  68 ;  Hall  v.  Thomson,  1  S.  &  M.  443 ;  Tin- 
dall  r.  Harkinson,  19  Ga.  448;  Bockafellow  v.  Baker,  41  Pa.  St.  319; 
Slaughter's  Adm*r  v.  Grerson,  18  Wall.  879 ;  Suesscnguth  v,  Bingenheimer, 
40  Wis.  870 ;  Mamlock  v.  Fairbanks,  46  Id.  415 ;  Hathaway  9.  Noble,  55  N. 
H.  508 ;  Watson  v.  Austin,  68  Miss.  469 ;  Durkee  o.  Durkee,  59  Vt.  79 ; 
e/.  Bedgrave  v.  Hurd,  20  Ch.  D.  1.  And  so  if  a  vendee  becomes  acquainted 
with  the  fraud  before  comple^ipg  l^jg  hflrgp'^T  &i><l  chooses  to  go  on,  a  court  of 
equity  will  not  help  him :  Pratt  v,  Philbrook,  88  Me.  17;  Knuckolls  v.  Lea, 
10  Humph.  677 ;  see  Yeates  v,  Pryor,  6  £ng.  (Ark.)  68  ;  Scott  t7.  Gamble,  1 
Stockt.  218.  But  a  contract  may  be  set  aside  for  fraudulent  misrepresenta- 
tions, though  the  means  of  obtaining  information  were  fully  open  to  the  party 
deceived,  where,  from  the  circumstances,  he  was  induced  to  rely  upon  the 

^  Southern  Development  Co.  v.  Silva,  125  U.  S.  247.  To  entitle  the  per- 
ton  making  the  misrepresentation  to  defend  on  the  ground  that  the  purchase 
was  not  induced  by  it,  he  must  demonstrate  that  it  was  not  relied  on :  Linhart 
V.  Foreman,  77  Ya.  540.  The  case  of  Attwood  v.  Small,  6  C.  &  F.  282 
(cited  in  the  preceding  note),  was  considered  in  Redgrave  v,  Hurd,  20  Ch.  D. 
1,  and  it  was  there  laid  down,  that  if  a  material  representation  be  made  the 
party  must  be  taken  to  have  entered  into  the  contract  on  the  faith  of  it,  and  in 
order  to  take  away  his  right  to  have  the  contract  rescinded  if  it  be  untrue,  it 
must  be  shown  either  that  he  had  knowledge  of  the  facts  which  showed  it  to  be 
nntme,  or  that  he  stated  in  terms  or  showed  clearly  by  his  conduct  that  he  did 
not  rely  on  the  representation.  This  case  was  explained  in  Hughes  v.  Twisden, 
55  L.  J.  Ch.  481*  in  which  it  was  said  that  it  is  not  a  presumption  of  law,  but 
an  important  piece  of  evidence,  from  which,  if  there  is  nothing  else,  the  court 
may  draw  the  inference  of  fact  that  the  party  was  induced  by  the  statement  to 
enter  into  the  f'ontract.  Misrerires*"iti^^in"«  yf  l<^vfi  and  affection  and  promises 
to  marry,  by  which  a  man  was  induced  to  convey  his  land  to  a  woman  who  had 
no  intention  of  marrying  him,  were  held  to  be  fraudulent :  Douthitt  it.  Apple- 
gate,  38  Kan.  895. 
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Such^  for  example,  will  be  the  case,  if  the  party  to  whom  the  repre- 
sentation is  made  resorts  to  the  proper  means  of  verification,  so  as 
to  show  that  he  in  fact  relied  on  his  own  inquiries ;  or  if  the  means 
of  investigation  and  verification  are  at  hand,  and  his  attention  is 
drawn  to  them ;  or  if  the  representation  regards  a  mere  matter  of 
opinion  or  inference,  with  respect  to  which  both  parties  have  eqiud 

other  party's  information :  Beynell  v.  Sprye,  8  Hare  822;  1  De  6.,  M.  &  G. 
660.  Where  a  fact  is  peculiarly  within  the  knowledge  of  the  party  making  the 
representation  the  other  has  a  right  to  rely  on  it,  although  the  means  of  infotw 
mation  were  open  to  him:  Gammill  v,  Johnson,  47  Ark^^  S85.  A  party  is 
entitled  to  rely  upon  representations  made  by  one  who  stands  in  a  fiduciary  rela> 
tion  to  him :  ^^binson  v.  Gla^Sx  ^^  ^^^'  ^^^' 


Idisrepresentations  of  value,  or  of  other  matters  which  are  only  of  opinion, 
will  not  be  relieved  against :  Warner  r.  Daniels,  1  Wood.  &  Min.  90 ;  Hoagh 
V.  Richardson,  S  Story  659;  Speiglemyer  v,  Crawford,  6  Paige  Ch.  254; 
Juzan  V.  Toulmin,  9  Ala.  662 ;  Smith  v,  Richards,  13  Pet  26 ;  Glasscock  v. 
Minor,  11  Mo.  655;  Hutchinson  v,  Browne,  1  Clark  Ch.  408;  Homer  o. 
Perkins,  124  Mass.  431 ;  Coil  v.  Pittsburgh  College,  40  Pa.  St.  445 ;  Lynch'i 
App.  97  Id.  849;  Rendell  v.  Scott,  70  Cal.  514;  Hoffman  v.  Wilhelm,  68 
Iowa  510 ;  Lucas  v,  Crippen,  76  Id.  507 ;  Carlton  v.  Rockport  Ice  Co.,  78 
Me.  49 ;  Dillman  v.  Nadlehoffer,  119  lU.  567 ;  Jones  v.  St  L.,  Kansas  City, 
etc.,  Ry.,  79  Mo.  92.  Where  one  party  introduced  a  fugitive  from  justice  to 
the  other,  representing  that  he  was  competent  to  give  an  opinion  of  the  land 
in  question,  the  representations  of  opinion  were  held  sufficient  to  avoid  the  ood> 
tract:  Witherwax  v,  Ridder,  121  111.  140.  If,  however,  tiiere  is  some  fidu- 
ciary relationship  between  the  parties :  Spenee  v,  Whittaker,  3  Porter  297 ;  or 
ih  resisting  specific  performance,  misrepresentations  of  value  may  become  im- 
portant  Misrepresentations  must  be  made  in  respect  to  matters  of  fact  and 
not  of  law :  People  v.  San  Francisco,  27  Cal.  665 ;  Burt  r.  Bowles,  69  Ind. 
1 ;  Jordan  v.  Stevens,  51  Me.  78.  A  representation  of  what  the  law  will  or 
will  not  permit  to  be  done,  is  ordinarily  to  be  regarded  as  an  expression  of 
opinion :  Abbott  v.  Great,  78  Me.  121. 

As  to  false  representations  and  concealment  in  a  prospectus  or  advertisement 
of  a  projected  railway  or  similar  company,  by  which  parties  are  induced  to 
become  shareholders,  see  Jennings  v.  Broughton,  17  Jur.  905 ;  17  Beav.  234  ; 
Pulsford  V.  Richards,  17  Jur.  865  ;  17  Beav.  87  ;  Denton  v.  MacNeal,  L.  R. 
2  £q.  352 ;  Bellairs  v.  Tucker,  13  Q.  B.  D.  562 ;  Egdington  v.  Fitzmaurioe, 
29  Ch.  D.  459 ;  Smith  v.  Chadwick,  9  App.  Cas.  187  ;  Deny  v.  Peck,  14  Id. 
337.  In  Glasier  v.  Rolls,  42  Ch.  D.  436,  it  was  held  that  in  order  to  make  a 
person  liable  for  damages  for  misrepresentation,  it  is  not  enough  that  the 
statement  should  be  untrue  and  made  without  any  reasonable  groond  for  be* 
lieving  it  to  be  true,  but  it  must  be  made  dishonestly ;  the  onus  of  proving 
dishonesty  lies  on  the  plaintiff;  and  if  the  party  making  the  statement  be> 
lieved,  however  unreasonably,  that  it  was  true,  he  is  not  liable. 
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means  of  forming  a  judgment.^    Bat  it  would  be  different  if  he 
were  prevented  by  any  artifice  of  the  other  party  from  making 
such  foil  inquiry  as  he  would  otherwise  have  made.'    For  this 
reason  a  contract  is  not  vitiated  by  a  mere  fidse  assertion  of  value 
on  the  part  of  the  seller ;  nor  by  vague  and  indefinite  terms  of 
commendation  ;*  nor  by  a  mere  misstatement  by  the  buyer  of  his 
motives  in  purchasing  or  in  limiting  the  amount  of  his  offer ;  for 
these  are  not  representations  on  which  a  man  can  reasonably  rely.^ 
Nor  will  the  mere  employment  of  one  person  to  bid  at  an  auction\ 
on  the  owner^s  behalf;  though  not  notified^  be  a  fraud  in  equity,  C 
provided  he  be  bona  fide  employed  to  prevent  a  sale  at  an  unde^ 
value.*    But  it  is  otherwise  if  the  intention  is  to  take  advants^  of 
the  eagerness  of  bidders  in  screwing  up  the  price,  or*  if  there  is  an 
announcement  that  the  sale  is  without  reserve,  which  implies  that 
each  a  coarse  will  not  be  taken.' 

The  requirements  that  the  representation  shall  be  not  r^j^g-, 
only  false,  but  false  within  the  knowledge  of  the  party 
making  it,  distinguishes  a  fraudulent  representation  inducing  to  a 
contract  from  an  erroneous  affirmation  embodied  in  it  by  way  of 
warranty  or  covenant.^  Affirmations  of  this  latter  kind  bind  the 
party  making  them,  although  he  were  himself  honestly  mistaken, 
because  he  has  explicitly  agreed  that  they  shall  do  so ;  but  if  a 
warranty  or  covenant  is  not  given,  a  mere  representation  honestly 
made,  and  believed  at  the  time  to  be  true  by  the  party  making  it, 
though  not  true  in  &ct,  does  not  amount  to  fraud.* 

'  False  reasoning  npon  facts  truly  stated  is  no  ground  for  relief  in  equity  : 
Bowman  v.  Bates,  2  Bibb  47.  So  also  if  a  vendor  falsely  asserts  tbat  he 
paid  a  much  greater  price  than  be  actually  paid  for  the  land :  Best  v.  Black- 
bom,  6  Litt.'STT  NicoFTCase,  8  De  6.  &  J.  487. 

'  CUpham  v.  Shillito,  7  Beav.  146 ;  Attwood  v.  Small,  6  C.  &  F.  232, 
503. 

»  1  Sag.  V.  &  P.  8,  4 ;  White  v.  Cudden,  8  C.  &  F.  766. 

*  Vernon  v.  Keys,  12  East  682. 

*  Though  see  Pennock's  App.,  14  Pa.  St.  446 ;  Staines  v.  Shore,  16  Id.  200 ; 
see  also  Daris  v.  Petway,  8  Head  667. 

*  Smith  V.  Clarke,  12  Yes.  477 ;  Woodward  v.  Miller,  2  Coll.  279  ;  Thomett 
V.  Haines,  16  Mee.  &  W.  867 ;  15  Law.  J.  £xch.  230 ;  1  Sug.  V.  &  P.  c.  i. 
s.  2. 

*  See  Spence  v.  Duren,  8  Ala.  851. 

*  Pasley  r.  Freeman,  8  T.  R.  51  ;  Freeman  v.  Baker,  5  B.  &  Ad.  797 ; 
Ormrod  v.  Hath,  14  Mee.  &  W.  651 ;  14  Law  J.  Exch.  866. 
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Where  no  statement  has  been  expressly  made,  a  misrepresentation 
may^  nevertheless,  be  implied  Grom  conduct  But  mere  non-dis- 
closure is  generally  not  equivalent  to  fraud.  The  ordinary  maxim 
of  law  is  ^^oaoeat  emptor  ;^^  and  this  maxim  authorizes  a  contracting 
party  to  remain  silent,  and  to  avail  himself  so  &r  as  he  can  of  his 
superior  knowledge.  If,  for  example,  I  treat  for  the  purchase  of 
an  estate,  knowing  that  there  is  a  mine  under  it,  and  the  other 
party  makes  no  inquiry,  I  am  not  bound  by  law  to  inform  him  of 
the  mine.* 

There  are,  however,  cases  of  a  different  character,  where  the  con- 
tract is  necessarily  based  on  the  assumption  of  a  full  disclosure,  and 
where  for  that  reason,  any  degree  of  reticence  on  a  material  point 
is  fraud.  Such,  for  instance,  is  the  case  where  the  seller  of  real 
estate,  knowing  a  fact  material  to  the  validity  of  his  title,  delivers 
an  abstract  which  does  not  disclose  it ;  for  the  knowledge  of  his 
title  is  confined  to  himself:  and  the  purchaser  contracts  on  the 
assumption  that  the  real  title  will  be  shown.'     It  has  been  fiirther 

r*179l  ^^^^^  ^^  ^^^  ^^^^9  ^^'^^  though  an  article  be  sold  ^Mrith 
all  the  faults,  so  as  expressly  to  free  the  seller  from  respon- 
sibility, yet  if  he  falsely  represent  that  a  particular  defect  does  not 
exist,  or  if  he  use  any  artifice  to  disguise  a  defect  or  to  prevent  its 
discovery,  the  contract  may  be  set  aside.' 

1  Turner  v.  Harvey,  Jac.  169,  178 ;  Dykes  v,  Blake,  4  B.  N.  C.  468 ;  Gib- 
Bon  V.  D'Este,  2  N.  C.  C.  542 ;  q/tter,  if  there  were  artifices  uaed  to  conceal 
the  facts :  Bowman  v.  Bates,  2  Bibb  47.  In  Pennsylvania  it  has  been  held, 
following  the  dictum  of  Lord  Thurlow,  cited  above,  that  a  sale  of  land  cannot 
be  rescinded  on  the  grbund  that  the  purchaser  did  not  disclose  the  existence 
of  a  valuable  mine  on  the  property,  which  he  had  discovered,  there  being  other- 
wise  no  fraud  in  the  transaction :  Harris  v,  Tyson,  24  Pa.  St.  847.  The  United 
States  may  bring  a  bill  in  equity  to  set  aside  a  patent  for  land  npon  the  ground 
that  the  conveyance  was  obtained  by  fraud.  Where  the  party  obtaining  the 
patent  knows  that  the  land  is  valuable  for  its  lodes  of  mineral  and  sappreases 
this  fact,  and  falsely  represents  the  very  contrary  in  his  application,  and  so  de- 
frauds the  land  department,  it  will  be  set  aside :  United  States  v.  Iron-Silver 
Mining  Co.,  16  Fed.  Rep.  SIO. 

*  Edwards  v,  McLeay,  Coop.  808 ;  2  Swanst.  287. 

*  Baglehole  v,  Walters,  8  Camp.  154 ;  Schneider  o.  Heath,  Id.  506 ;  1  Sng.  V. 
&  P.  545-552.  Where  concealment  amounts  to  a  wilful  suppression  by  one  pautj 
for  his  own  benefit,  and  to  the  injury  of  the  other,  of  material  facts  which  the 
former  was  bound  not  merely  morally  but  legally  to  communicate,  it  will  amount 
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The  principle  which  treats  non-disclosure  as  equivalent  to  firaud^ 
when  the  circumstances  impose  a  duty  that  the  disclosure  should 
be  made^  is  especially  material  in  respect  to  contracts  of  insurance 
and  suretyship.  For  the  risk  which  the  insurer  undertakes^  and 
the  contract  which  the  surety  guarantees,  can  only  be  learned  &om 
the  representation  of  the  party  insured  or  guaranteed.  If,  there- 
fore, the  insured  does  not  state  to  the  insurer  truly  and  fully  all  the 
fiicts  within  his  private  knowledge,  which  would  vary  materially 
the  object  of  the  policy  and  change  the  risk  understood  to  be  run, 
the  policy  is  void.  Nor  is  it  an  excuse  that  the  concealment  was 
attributable  to  the  fraud  or  neglect  of  an  agent,  or  that  the  account 

to  a  ctse  of  fraud,  against  which  equity  will  relieve :  see  Wall  v.  Thompson,  1 
S.  &  M.  448  ;  Young  v.  Bampaas,  1  Freeman  Ch.  241 ;  Armstead  t;.  Hundley,  7 
GnUt  52 ;  Torre^  v.  Buck,  1  Green  Ch.  866 ;  White  v.  Cox,  8  Heyw.  79 ;  Jop- 
Itng  9.  Dooley,  1  Yerg.  290 ;  Napier  v.  £lam,  6  Id.  108 ;  Snelson  v.  Franklin, 
6  Manf.  210 ;  Bryant's  Ex*n  v.  Boothe,  80  Ala.  811 ;  Story  £q.  §  207 ;  Laid- 
law  V.  Organ,  2  Wheat.  178 ;  Lancaster  Co.  Bank  v.  Albright,  21  Pa.  St.  228 ; 
Harlow  v.  Cleghom,  65  Ga.  680 ;  Parrish  v.  Thurston,  87  Ind.  487.  The  limits 
beyond  which  eoocealment  becomes  fraudulent  are  very  difficult  to  determine. 
Chancellor  Kent  at  one  time  advanced  the  doctrine,  that  **  each  party  is  bound 
to  commviicate  to  the  other  his  knowledge  of  material  facts,  provided  he  knows 
him  to  be  ignorant  of  them,  and  they  be  not  open  or  naked :"  2  Kent  Com. 
482.  But  this,  in  later  editions  of  his  Commentaries,  he  considerably  modified. 
It  would  seem,  indeed,  that  in  ordinary  circumstances  the  concealment 
most  have  something  active  in  its  character  to  amount  to  fraud.  Where, 
however,  the  parties  stand  towards  each  other  in  any  relation  of  a  fiduciary  or 
quasi-fiduciary  character,  as  in  the  case  of  solicitor  and  client :  Higgins  v.  Joyce, 
2  Jones  &  Lat.  282 ;  or  of  co-partners :  Ogden  v.  Astor,  4  Sandf.  S.  C./812-, 
Famam  v.  Brooks,  9  Pick.  284 ;  or  of  principal  and  agent ;  Young  v.  Hughes, 
82  N.J.  £q.  872 ;  or  of  members  of  the  same  family  dealing  in  that  character 
as  to  their  rights :  Gordon  v.  Gordon,  8  Swans.  400 ;  the  obligation  to  disclose 
becomes  imperative.  See  Story  £q.,  §§  217-18;  Tompkins  v.  Hollister, 
SO  Mich.  470.  As  to  when  silence  constitutes  fraudulent  concealment,  and . 
when  not,  see  1  Law.  Rep.  An.  742,  note,  where  the  cases  are  collected. 

Where  it  does  not  appear  that  a  party  knew  a  fact  alleged  to  have  been  con- 
cealed, or  that  he  had  better  opportunity  to  know  it  than  the  other,  equity  will 
not  interfere  :  Perkins  v.  McGavock,  Cooke  415. 

Where  an  encumbrance  was  concealed  by  the  vendor  from  the  vendee,  but  was 
RiDoved  by  the  vendor  before  decree  in  a  bill  for  rescission  filed  by  the  vendee, 
Ae  court  refused  to  rescind  the  contract :  Davidson  v.  Moss,  5  How.  (Miss.) 
€73.  But  when  an  encumbrance  is  not  removed,  although  it  be  recorded  at 
the  time  the  contract  w^s  entered  into,  equity  will  rescind  the  contract :  Camp- 
bdlv.  Whtttingham,  5  J.  J.  Marsh*  96 ;  Napier  v.  £Iam,  6  Yerg.  J  08. 
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ooncealed  was  false^  or  in  no  way  referred  to  the  subsequent  cause 
of  loss^  or  was  not  believed  by  the  insurer  to  be  material,  or  was 
not  concealed  with  a  fraudulent  design.^  And  in  like  manner  if  a 
contract  is  guaranteed  by  a  surety,  and  a  fact  materially  affecting 
the  nature  of  that  contract  is  misrepresented  to  him  or  concealed 
from  him,  with  the  knowledge  or  consent  of  the  party  aooepting 
the  eniarantee,  the  surety  ceases  to  be  liable.' 

Aether  cak  of  the  Lne  character  occurs  in  compositions  by. 
debtor  with  his  creditor,  where  a  secret  bargain  has  been  made 
with  particular  creditor.  The  veiy  circumstance  that  some  cred- 
iters  have  already  executed^  is  an  inducement  *to  the  rest 
*-  J  to  follow  their  example.  The  reason  why  they  have  so 
executed  can  only  be  known  by  the  other  creditors  from  the  repre- 
sentation of  the  debtor ;  and  if  the  real  reason  is  the  result  of  any 
secret  arrangement,  the  influence  of  their  example  is  a  fraud  on  the 
rest.  All  such  secret  arrangements,  therefore,  are  utterly  void; 
they  cannot  be  enforced  even  against  the  debtor  himself^  and  money 
paid  under  them  may  be  recovered  back,  as  having  been  obtained 
against  the  clear  principles  of  public  policy.' 

In  like  manner  a  secret  agreement  of  marriage,  in  fraud  of  the 
relations  or  friends  of  one  of  the  parties,  will  be  relieved  against  in 
equity ;  e.  g.^  an  agreement  under  which  a  fortune  paid  is  in  part 
privately  received  back,  or  a  bond  of  indemnity  given  for  the 
amount ;  for  it  is  a  deception  practised  on  the  other  parties  to  in* 
duce  a  larger  settlement  than  they  would  otherwise  have  made.^ 
And  a  bond  given  for  assisting  a  clandestine  marriage  has  been 
set  aside,  though  given  voluntarily  after  the  marriage,  and  without 
any  previous  arrangement' 

>  Carter  v,  Boehm,  8  Burr.  1906;  Smith  Merc.  J^w,  85S-S68,  874;  De 
Costa  V,  Scandret,  2  P.  Wms.  1 70 ;  Whittingham  o.  Thomburg,  2  Vem.  206 ; 
Fenn  v.  Craig,  8  Y.  &  C.  216;  Kemp  v.  Fryor^  7  Yes.  287,  249;  Jer^  o. 
White,  Id.  418. 

'  Pidcock  V.  Bishop,  8  B.  &  C.  605;  Stone  o.  Compton,  5  B.  N.  C.  143 ; 
Hamilton  v.  Wat«on,  12  CI.  &  F.  109.  But  not  if  misrepresentation  was  of  the 
law :  Reed  v.  Sidener,  82  Ind.  878. 

*  Jackman  o.  Mitchell,  18  Yes.  681 ;  £z  parte  Sadler  and  Jackson,  15  Id. 
52 ;  Smith  Merc.  Law  702. 

^  Palmer  v,  Meave,  11  Yes.  165;  Turton  o.  Benson,  1  P.  Wms.  496; 
Thompson  v,  Harrison,  1  Cox  844. 

*  Williamson  v.  Gihon,  2  Sch.  &  L.  857. 
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Another  class  of  transactions  which  have  been  held  void,  as 
amoantiiig  to  a  fraud  on  the  marriage  contract,  are  conveyances  by 
an  unmarried  woman  of  her  property,  pending  a  treaty  of  mar- 
riage, without  the  knowledge  of  her  intended  husband.^ 

If  a  woman  entitled  to  property  enters  into  a  treaty  for  marriage, 
and  during  the  treaty  represents  to  her  intended  husband  that  she 
is  so  entitled  that  upon  the  marriage  he  will  become  entitled  jure 
mariH;  and  if,  during  the  same  treaty,  she  clandestinely  conveys 
away  the  property,  either  for  the  benefit  of  a  third  person,  or  to 
secure  to  herself  the  separate  use  of  it,  and  the  concealment  con- 
tinues till  tiie  marriage  takes  pkce,  there  can  be  no  doubt  that  a 
fraud  is  practised  on  the  husband.     If  both  the  property  and  the 
mode  of  its  conveyance,  pending  the  marriage  '^'treaty  were  r^c-i  oi-i 
concealed  from  the  intended  husband,  there  still  is,  or  may 
be,  a  firaud  practised  on  him.     It  is  true  that  the  non-acquisition 
of  the  property  is  no  disappointment,  but  still  his  l^al  right  is  de- 
feated; and  the  conveying  of  the  property  for  the  benefit  of  a  third 
person,  or  the  vesting  and  continuance  of  separate  property  in  his 
wife,  is  a  surprise  upon  him,  and  might,  if  previously  known,  have 
induced  him  to  abstain  from  the  marriage.     The  mere  fact,  how- 
ever, of  concealment  from  the  husband,  or  rather  the  non-existence 
of  communication  to  him,  is  not  necessarily  and  under  all  drcum- 
stances  equivalent  to  fraud.    In  the  absence  of  any  representation 
as  to  specific  property,  there  is  no  implied  contract  on  the  part  of 
Ae  lady  that  her  property  shall  not  be  in  any  way  diminished  be- 
fore the  marriage ;  but  it  is  for  the  court  to  determine  in  each  case 
whether,  having  regard  to  the  condition  of  the  parties,  and  the 
other  attendant  circumstances,  a  transaction  complained  of  by  the 

'  See  Linker  o.  Smith,  4  Wash*  C.  C.  834 ;  J^an  v,  Simmons,  S  Ired. 
%  487  ;  Tacker  o.  Andrews,  18  Md.  124 ;  Terry  v.  Hopkins,  1  Hill's  Ch.  1 ; 
Baixran's  Appeal,  48  Fa.  St.  67;  Robinson  v.  Buck,  71  Id.  886;  Freeman  v, 
Hartman,  45  HI.  57 ;  Manes  v.  Durant,  2  Rich.  £q.  404 ;  Wrigley  v.  Swain- 
wn,  S  De  6.  ft  Sm.  458 ;  Chambers  v,  Crabbe,  84  Beav.  457 ;  notes  to  Coun- 
te  of  Strathmore  v.  Bowes,  1  Lead.  Cas.  £q.  405.  In  Fetty  v.  Fetty,  4  B. 
KoD.  215,  the  same  role  was  applied  to  a  conveyance  by  the  intended  hus- 
^^:  see  Peek  p.  Feek,  77  Cal.  106;  and  in  Blenkinsopp  v.  Blenkinsopp, 
1  De  G.,  M.  &  G.  495,  a  disposition  by  a  husband,  pending  proceedings  for 
divorce  on  the  part  of  the  wife,  for  the  pmpose  of  evading  the  effects  of  a  de- 
cree for  alimony,  was  set  aside.  See  Krupp  v.  Scholl,  10  Pa.  St.  198  ;  Kline's 
^te,  64  Id.  122 ;  Foster  v.  Foster,  56  Yt.  540 ;  Lott  v.  Kaiser,  61  Tex.  665* 
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husband  should  be  treated  as  fraudulent.  Several  circanistanoes 
appear  to  have  been  thought  material  as  n^ativing  the  imputed 
fraud ;  such,  for  instance,  as  the  poverty  of  the  husband — ^the  fiawt 
that  he  has  made  no  settlement  upon  the  wife — ^the  fulfilment  of  a 
moral  or  legal  obligation,  as  in  the  case  of  a  settlement  upon  the 
children  of  a  former  marriage,*,  or  of  a  bond  given  to  secure  a  debt 
contracted  for  a  valuable  consideration — and  the  ignorance  of  the 
husband  that  his  wife  possessed  the  property.  There  can  be  no 
doubt  that  any  of  these  facts  would  be  a  good  ground  for  insisting 
that  the  husband  should  make  a  settlement,  and  fpr  determining 
the  marriage  contract  if  he  should  refuse  to  do  so ;  but  it  is  not  so 
easy  to  understand  why  they  should  constitute  reasons  for  prac- 
tising concealment  on  him,  or  for  treating  such  concealment  as  im- 
material. Where,  however,  in  addition  to  these  circumstances, 
there  was  this  forther  fact  in  extenuation  of  the  concealment,  that 
■the  husband  had  brought  the  intended  wife  to  his  house,  and  had 
induced  her  to  cohabit  with  him  before  the  marriage,  it  was  held 
r*i  Qoi  ^°^c^^^ve  against  relief.  For,  it  was  said  by  the  court  *that 
■-  -I  by  the  husband's  conduct  towards  her,  retirement  fit)m  the 
marriage  on  her  part  was  made  impossible.  She  must  have  sub- 
mitted to  a  marriage  with  her  seducer,  even  though  he  should  have 
insisted  on  receiving  and  spending  the  whole  of  her  fortune;  and 
the  only  method  of  protection  left  her  was  to  make  a  settlonent 
without  his  knowledge.* 

Besides  that  kind  of  fraud,  which  consists  in  misrepresentation, 
express  or  implied,  there  is  another,  not  less  odious,  which  vitiates 
contracts  made  by  persons,  who,  at  the  time  of  making  such  nomi- 
nal contracts,  are  under  duress  or  incapacity. 

If  an  act  be  done  under  actual  duress,  it  may  be  afterwards 
avoided  even  at  law ;  e.  g.,  if  a  man  is  induced  to  execute  a  deed 
through  fear  of  death  or  mayhem,  or  by  an  illegal  restraint  of  his 
liberty.  And  in  such  case,  though  its  execution  be  accompanied 
by  aU  requisite  solemnities,  yet  he  may  all^;e  the  duress  and  avoid 
the  extorted  deed.'    But  if  a  man  be  lawfully  imprisoned,  and 

I  Green  v.  Goodall,  1  Gold.  (Tenn.)  404. 

'  Goddard  o.  Snow,  1  Buss.  4S5  *  England  v.  Downs,  2  Beav.  522 ;  Taylor 
V.  Pugh,  1  Hare  608. 

*  Miller  v.  Miller,  68  Pa.  St  486;  Baker  v.  Morton,  12  Wall.  150;  DaTit 
V.  Luster,  64  Ma  42 ;  Royt  v,  Dewey ^  50  Yt.  465 ;  Beed  v.  Exam,  84  K.  C. 
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either  to  procure  his  discharge,  or  on  any  other  &ir  account,  seals  a 
deed,  this  is  not  by  duress  of  imprisonment,  and  he  is  not  at 
liberty  to  avoid  it.^ 

The  conveyances  and  contracts  of  idiots  and  lunatics  (except 
during  a  lucid  interval)  are  also,  generally  speaking,  void  at  law. 
But  the  feofiment  of  an  insane  person  is  held  not  to  be  absolutely 
void,  but  voidable  only,  owing  to  the  solemnity  of  livery  with 
which  it  is  accompanied ;  and  for  this  reason  it  is  held  that  he 
cannot  himself  set  it  aside  at  law  after  his  recovery ;  although  it 
may  be  avoided  by  the  conunittee,  during  his  lunacy,  or  by  the 
heir  after  his  death.^ 

The  prindple  on  which  a  deed  is  held  fraudulent,  on  the  ground 
of  lonacy,  is  that  it  has  been  obtained  from  *a  person  who 
at  the  time  of  execution  was  not  capable  of  apprehending  ^        ^ 
its  effect ;  but  the  mere  fact  that  the  party  was  in  a  state  of  lunacy, 
or  evai  that  he  was  under  confinement,  will  not  per  ae  induce  the 

^  480.  Where  a  woman  on  the  eve  of  her  marriage  was  induced  to  sign  an 
agreement  by  threats  of  imprisonment  of  her  intended  husband,  and  by  undue 
influence  that  her  marriage  would  otherwise  be  prevented,  the  agreement  was 
set  aside:  Ban  v.  Yon  Zedlitz,  182  Mass.  164.  A  deed  executed  under 
threats  of  imprisonment  of  the  grantor's  son  was  set  aside  in  McCormick,  etc., 
Co.  9.  Hamilton,  73  Wis.  486.  Where  a  warrant  was  obtained  charging  the 
grantor  with  crime,  for  the  purpose  of  coercion,  the  deed  was  set  aside :  Miller 
V.  Bryden,  84  Mo.  App.  602. 

'  2  Steph.  BL  181,  187;  McDaniel  v.  Moorman,  1  Harp.  Ch.  108;  Under- 
wood o.  Brockman,  4  Dana  819;  Brown  v.  Peck,  2  Wis.  261;  Thurman  v. 
Burt,  58  m.  129 ;  Jones  v.  Bridge,  2  Sweeny  (N.  Y.)  481. 

'  1  StepL  BL  440 ;  2  Sug.  on  Pow.  179 ;  1  Story  on  £q.  ss.  228-229.  A 
present  interest  passes  by  the  deed  of  a  lunatic,  which  is  not  void,  but  void- 
able :  Breckenridge  o.  Ormsby,  1  J.  J.  Marsh.  245 ;  AUis  v.  Billings,  6  Mete. 
415;  Price  o.  Berrington,  8  Macn.  &  G.  486;  Ballard  v.  McKenna,  4  Rich. 
^.  358;  Ingraham  v.  Baldwin,  5  Selden  45;  see  Molton  v.  Camroux,  2 
Exch.  487;  4  Id.  17 ;  Desilver's  Est.,  5  Rawle  111 ;  Beals  v.  See,  10  Pa.  St. 
60;  Moore  v.  Hershey,  90  Id.  196.  As  to  contracts  of  lunatics  and  intoxi- 
cated penons  see  article  by  J.  M.  Kerr,  21  Ch.  Leg.  News,  228. 

As  to  the  parties  who  may  void  the  deed  of  a  lunatic,  see  Breckenridge  v, 
Ormsby,  1  J.  J.  Marsh.  248-250,  254 ;  Gates  v.  Woodson,  2  Dana  454 ; 
Ingraham  v.  Baldwin,  5  Selden  45.  As  to  cancelling  deeds  of  lunatics  see 
Penington  v.  Thompson,  5  Del.  Ch.  828. 

A  deed  made  by  the  grantor,  while  a  lunatic,  would  require  a  re-execution 
when  he  was  of  sound  mind,  to  give  it  validity :  Jones  et  al.  r.  Evans,  7 
Dana  96. 
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court  to  interfere,  if  it  be  distinctly  shown  that  the  act  was  bene- 
ficial to  him,  that  no  coercion  or  imposition  was  used|  and  that  he 
knew  clearly  what  he  was  doing.' 

It  has  been  held  also  that,  independently  of  that  ntter  imbecility 
which  will  render  a  man  legally  non  compos  a  conveyance  may  be 
impeached  for  mere  weakness  of  intellect,  provided  it  be  coupled 
with  other  circumstances  to  show  that  the  weakness,  such  as  it  was, 
has  been  taken  advantage  of  by  the  other  party.  But  the  mere 
&ct  that  a  person  is  of  weak  understanding,  if  there  be  no  fraud 
or  surprise,  is  not  an  adequate  cause  for  relief.' 

I  Selby  V,  Jackson,  6  Bear.  192 ;  IS  L.  J.  249.  There  is  a  distiiiction  be- 
tween cases  of  rescission  and  a  defence  in  equity  to  the  enforcement  of  an  in- 
cidental equitable  remedy  on  a  deed  prima  fade  good,  upon  similar  grounds. 
Thus,  though  insanity  would  be  a  sufficient  ground  for  the  rescission  of  a  morU 
gage,  yet  on  a  bill  for  foreclosure^  such  a  defence  cannot  be  set  up  where  the 
deed  has  been  duly  proved,  but  the  mortgagor  or  his  representatives  must  es- 
tablish the  invalidity  of  the  security  at  law,  or  by  an  issue :  Jacobs  v.  Richards, 
5  DeG.,  M.  &  6.  55. 

*  Blachford  v.  Christian,  1  Knapp  78 ;  Ball  v.  Mannin,  8  Bligh.  K.  S.  I ; 
1  Story  on  Eq.,  ss.  284-287 ;  Whipple  t;.  McClure,  2  Root  216 ;  Whitehom 
r.  Hines,  1  Munf.  557 ;  Buffalow  v.  BuiTalow,  2  Dev.  &  Bat.  Ch.  241  ;  Ruth- 
erford V.  RufT,  4  Dessaus.  850;  Deatley  o.  Murphy,  8  A.  K.  Marsh.  472; 
McCormick  v.  Malin,  5  Blackf.  509 ;  Hunt  v.  Moore,  2  Pa.  St.  105 ;  £z  parte 
Allen,  15  Mass.  58  ;  Rippey  v.  Gant,  4  Ired.  £q.  447 ;  Mann  p.  Betterly,  21 
Vt.  826;  Mason  v.  Williams,  8  Munf.  126;  Harding  v.  Handy,  11  Wheats 
108  ;  Brogden  v.  Walker,  2  Har.  &  Johns.  285  ;  Wlielan  v,  Whelan,  8  Cowen 
587 ;  Rumph  v.  Abercrombe,  12  Ala.  64 ;  Gratz  v.  Cohen,  11  How.  U.  S.  1 ; 
Brice  V,  Brice,  5  Barb.  S.  C.  538 ;  Brooke  p.  Berry,  2  Gill  88 ;  Craddock  r. 
Cabiness,  1  Swan.  (Tenn.)  474;  Lansing  v.  Russell,  18  Bard.  8.  C.  511; 
Long  0.  Long,  9  Md.  848 ;  Cain  r.  Warford,  Z^  Id.  28 ;  Hill  v,  Mcljaunn,  28 
Miss.  288 ;  Marshall  v.  Billingsly,  7  Ind.  250 ;  Smith  v.  Elliott,  1  Patt.  & 
Heath  807 ;  Graham  v,  Pancoast,  80  Pa.  St.  89 ;  Nace  o.  Boyer,  Id.  99 ; 
Aiman  9.  Stout,  42  Id.  114.;  Pridean  v.  Lonsdale,  1  DeO.,  J.  &  Sm.  443; 
Clarke  v.  Malpus,  81  Beav.  80 ;  Prewett  v.  Coopwood,  80  Miss.  869 ;  Gass  r. 
Mason,  4  Sneed497 ;  Graham  v.  Little,  8  Jones  Eq.  152;  Oldham  p.  Oldham, 
5  Id.  89 ;  Futrill  v.  Futrill,  Id.  62 ;  Hunt  v.  Hunt,  2  Beas.  161 ;  Maddoz  t*. 
Simmons,  81  Ga.  512 ;  Tally's  Ex'rs  v.  Smith,  1  Cold.  (Tenn.)  291 ;  Seller 
v.  Jones,  22  Ark.  92;  Allore  v.  Jewell,   94  U.  S.  506;  Carroll  v.  People,  13 

^m.  App.  206;  Guild  v,  Hull,  127  Bl.  528;  McKinney  v.  Hensley,  74  Mo. 

'  826  ;  West  v.  Russell,  48  Mich.  74. 

Monomania,  not  connected  with  the  subject  of  the  contract,  has  been  held 

not  to  be  a  cause  of  invalidity:  Boyce  v.  Smith,  9  Gratt.  704.     Bat  where  a 

party  was  subject  to  delusions  upon  the  subject  of  the  contract,  although  sane 

in  otlier  respects,  it  was  set  aside :  Riggs  v.  Am.  Tract  Society,  95  N.  Y.  503* 
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A  person  drnnk  to  the  extent  of  complete  intoxication^  so  as  to  j 
be  no  longer  under  the  gaidanoe  of  reason^  appears  to  be  absolutely/  h  t 

incapable  of  making  a  contract^  so  that  his  deed  is  void  at  law>  h^UamJj^ 
If  the  d^ree  of  intoxication  &lls  short  of  this,  a  court  of  equitjV 
will  generally  not  assist  the  other  party  in  enforcing  his  claim.  \ 
But  it  seems  that  it  will  confine  itself  to  standing  neuter,  and  will   ) 
not  retieve  against  the  instrument,  unless  the  contracting  party  wasy 
drawn  into  drink  by  the  contrivance  of  the  other.^ 

A  contract  will  not  be  set  aside  on  the  ground  of  greater  superioritj  of  intellect 
in  one  of  the  parties,  if  the  other  party  was  of  legal  capacity  to  contract : 
Thomas  t7.  Sfaeppard,  2  McG.  Ch.  86.  Something  must  be  done  by  the  stronger 
mind  to  influence  the  weaker:  Gardner  v.  Lightfoot,  71  Iowa  577.  Undue 
influence  must  be  shown :  Biglow  o.  Leabo,  8  Or.  147 ;  Wise  v,  Schwartz- 
welder,  54  Md.  292 ;  Pressley  v.  Kemp,  16  S.  C.  834.  Equity  will  interfere 
where  the  nature  of  the  transaction  shows  imposition :  Oakey  v.  Ritchie,  69 
Iowa  69;  Clough  v.  Adams,  71  Id.  17;  Roberts  v.  Barker,  63  N.  H.  832; 
Gaston  o.  "Bennett,  80  S.  C.  467.  Where  there  is  great  weakness  of  mind  and 
the  consideration  given  is  grossly  inadequate,  undue  influence  will  be  inferred : 
Griffith  V.  Godey,  118  U.  S.  89 ;  Kelly  v.  Smith,  78  Wis.  191 ;  Richards  v. 
Bonnor,  72  Cal.  207;  Storrs  v.  Scougale,  48  Mich.  887;  Moore  v.  Moore,  56 
Cal.  89 ;  Cleere  v.  Clee^e,  82  Ala.  581 ;  Vamer  r.  Carson,  59  Tex.  808 ; 
Worndl's  App.,  110  Pa.  St.  849;  Nelson  v.  Betts,  21  Mo.  App.  219;  Banker 
9.  Hendricks,  24  S.  C.  1 ;  Cole  v.  Cole,  21  Neb.  84.  WheneTer  there  is  great 
mental  weakness  on  one  side  equity  will  closely  scrutinize  the  transaction,  and 
if  it  appears  that  any  undue  influence  has  been  used,  will  set  it  aside :  Rider 
V.  Miller,  86  N.  Y.  507 ;  Menrer's  App.,  119  Pa.  St.  115 ;  Ralston  v.  Turpin, 
25  Fed.  Rep.  7  ;  McRae  o.  Malloy,  98  N.  C.  154 ;  Vamer  v.  Carson,  59  Tex. 
808 ;  Obert  v.  Landa,  Id.  475 ;  Cherbonnier  v.  Evitts,  56  Md.  276 ;  Hojliway 
r.  HoHiway^  77  Mo.  892;  Coflman  v.  Lookout  Bank,  5  Lea  (Tenn.)  232 ; 
Wood  V.  Isom,  68  Ga.  417 ;  Frizzell  v.  Reed,  77  Id.  724.  Whatever  destroys 
free  agency  and  constrains  a  person  to  do  what  is  against  his  will  and  what  he 
would  not  do  if  left  to  himself,  is  undue  influence,  whether  the  control  be  ex- 
ercised by  physical  force,  threats,  importunity,  or  any  other  species  of  physical 
or  mental  coercion ;  nndnft  influo^pce  is  not  mefl^flred  by  degree  or  extent,  but 
byitaeffegt:  Earle  v.  Norfolk,  etc.,  Co.,  86  N.  J.  £q.  188.  See  also  Sturte- 
▼ant  V.  Storteyant,  116  III.  840;  Kelly's  App.,  108  Pa.  St.  29.  As  to  con- 
tracts by  illiterate  persons,  see  Price  v.  Price,  1  DeG.,  M.  &  6.  808 ;  Wilkin- 
aoo  r.  Fawkes,  9  Hare  592.  The  mere  fact  that  an  agreement  is  improvi- 
dent, is  no  ground  for  setting  it  aside :  Schields^r;^H[ckej^26^Mo.  App.  194  j 
Green  o.  Thompson,  2  Ired.  £q.  865. 

'  2  Sag.  on  Pow.  178;  Cooke  v.  Clayworth,  18  Ves.  12;  Lightfoot  v. 
Heron,  8  Y.  &  C  586 ;  1  Story  on  Eq.,  ss.  280-238.  And  see  to  the  same 
effect  Morrison  v.  McLeod,  2  Dev.  &  Bat.  Eq.  221 ;  Hotchkiss  r.  Fortson, 
7  Terg.  67 ;   Hutchinson  v.  Brown,  1  Clarke  Ch.  408 ;  Harbison  v.  Lemon, 
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The  same  prindple  which  vitiates  a  contract  with  an  incapaci- 
tated person  is  extended  in  eqaity  to  avoid  benefits  obtained  by 
trustees  from  their  ceetaia  que  irustent,  or  by  other  persons  sustain- 
ing a  fiduciary  character  irom  those  in  r^ard  to  whom  that  char- 
acter exists.* 

The  most  obvious  instance  of  this  doctrine  is  in  the  case  of  actual 
trustees.  If  a  trustee  be  appointed  for  the  sale  or  purchase  of  pro- 
r*l  M^  P®^>  ^®  cannot  sell  to  or  purchase  firom  ^himself,  however 
honest,  in  the  particular  case,  the  transaction  may  be.  For 
if  he  were  permitted  to  buy  or  sell  in  an  honest  case,  he  might  do 
so  in  one  having  that  appearance,  but  which  firom  the  infirmity  of 
human  testimony,  might  be  grossly  otherwise.  It  is  not,  therefi>re, 
necessary  to  show  that  an  improper  advantage  has  been  made ;  but 
the  cestui  que  trust,  if  he  has  not  confirmed  the  transaction  with  full 
knowledge  of  the  facts,  may,  at  his  option,  set  it  aside.  The  rule, 
however,  which  imposes  this  absolute  incapacity,  applies  to  those 
cases  only  where  a  trustee  attempts  to  purchase  fix)m  or  sell  to  him- 
self. There  is  no  positive  rule  that  he  cannot  deal  with  his  cedai 
que  trust ;  but  in  order  to  do  so,  he  must  fiiUy  divest  himself  of  all 
advantage  which  his  character  as  trustee  might  confer,  and  must 
Vprove,  if  the  transaction  be  afterwards  impugned,  that  it  was  in  all 

3  Blackf.  51 ;  Maxwell  v.  Fittenger,  2  Green  Ch.  156 ;  Whitesides  v.  Green- 
lee, 2  Dey.  £q.  152;  Crane  v,  Conklin,  Saxt.  846;  Calloway  o.  Wither- 
gpoon,  5  Ired.  Eq.  12S ;  Phillipa  v,  Moore^  11  Mo.  600;  Marshall  ». 
Billingsly,  7  Ind.  250.  As  to  specific  performance,  however,  see  ^ntte,  84, 
note.  But  when  from  continued  habits  of  intoxication,  or  from  excessive 
drunkenness  at  the  time,  the  party  is  deprived  of  the  use  of  reason  and  ao- 
derstanding,  this  is  sufficient,  by  itself,  to  invalidate  a  contract :  Thackrah  v. 
Haas,  119  U.  S.  499  ;  Hewitt's  App.,  55  Md.  509.  As  to  contracts  of  intoxi- 
cated persons,  see  21  Ch.  Leg.  News,  228 ;  Gore  o.  Gibson,  18  Mees.  &  Welsbj 
626 ;  Clifton  v.  Davis,  1  Pars.  Eq.  81 ;  French  v.  French,  8  Hamm.  (Ohio) 
214 ;  Harbison  v.  Lemon,  8  Black.  57 ;  See  also  Lavette  v.  Sage,  29  Connu 
577 ;  Futrill  v.  Futrill,  5  Jones  £q.  61 ;  Dunn  v.  Amos,  14  Wis.  106. 

'  Spencer's  App.,  80  Pa.  St.  817.  See  Statham  v.  Ferguson,  25  Gratt.  28; 
Coursin's  Appeal,  79  Pa.  St.  220;  Earle  v.  Chace,  12  R.  I.  874  ;  Leonard  v* 
Bamum,  84  Wis.  105 ;  Gilman  v,  Rulroad  Co.,  77  111.  426 ;  Ehodes  r.  Bate, 
L.  R.  1  Ch.  257 ;  Smith  t7.  Kay,  7  H.  L.  Cas.  750 ;  arUe^  61,  note.  The 
rule  extends  also  to  tenants  in  common,  one  of  whom  cannot  bujr  in  an  out- 
standing title  or  deal  with  the  common  property  to  the  prejudice  of  hia  co- 
tenants  :  Dufi*  V.  Wilson,  72  Pa.  St.  442  ;  Jackson  o.  Ludeling,  21  WalL  616; 
Harrison  v.  Harrison,  56  Miss.  174. 
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respects  fair  and  honest^    In  like  manner  an  agent,  who  is  em- 
ployed to  sell,  cannot  himself  become  secretly  the  purchaser ;  nor  \ 
can  an  agent,  who  is  employed  to  buy,  buy  firom  himself  or  from    1 
his  own  trustee,  or  for  his  own  benefit.'    And  where  even  any  / 
person  stands  in  a  relation  of  special  confidence  towards  another,  I 
80  as  to  acquire  an  habitual  influence  over  him,  he  cannot  accept  \ 
&OBi  him  a  personal  benefit  without  exposing  himself  to  the  risk,   | 
in  a  degree  proportioned  to  the  nature  of  their  connection,  of  having  J 
it  set  aside  as  unduly  obtained.'  ^^ 

'  Supra,  Prohibition  of  personal  benefit  to  a  trustee. 

*  Gillett  r.  Peppercome,  8  Beav.  78 ;  Taylor  v.  Salmon,  4  Myl.  &  Cr.  134. 

*  See  notes  to  pages  57  and  61,  ante, 

A  court  of  equity  looks  with  extreme  jealousy  on  transactions  between  par- 
ties who  stand  in  any  fiduciary  relations,  or  relations  of  a  similar  character,  by 
which  an  undue  influence  may  be  obtained  by  one  over  the  other,  and  unless 
he  who  receares  the  benefit  can  show  that  it  was  conferred  understandingly,  and 
with  (uU  knowledge  of  the  circumstances,  and  apart  from  the  bias  of  that  con- 
nection, will  set  them  aside.  This  rule  applies  to  attorney  and  client :  Leisen- 
riog  V.  Black,  5  Watts  803 ;  Hockenbury  v.  Carlisle,  5  W.  &  S.  850 ;  Stock- 
ton 0.  Foid,  11  How.  U.  S.  282 ;  Poillon  v.  Martin,  1  Sandf.  Ch.  669 ;  Salmon 
r.  Cntts,  4  De  O.  &  Sm.  181 ;  Robinson  v.  Briggs,  1  Sm.  &  6.  184 ;  Merritt 
V.  Lambert,  10  Paige  857  ;  2  Denio  607 ;  Howell  v.  Ransom,  11  Paige  588 ; 
Hott  V.  Harrington,  12  Yt.  199;  Brock  o.  Barnes,  40  Barb.  521;  Tyrrell  v. 
The  Bank,  10  H.  L.  Cas.  26;  Spring  o.  Pride,  10  Jur.  N.  S.  646 ;  Wall  v. 
Cockerell,  10  H.  L.  Cas.  229 :  Gresley  v.  Mousley,  4  De  G.  &  J.  78 ;  Eger- 
tOD  9.  Logan,  81  N.  C.  172 ;  Thatcher  v.  St.  Andrew's  Church,  87  Mich.  264 ; 
Wills  0.  Wood,  28  Kan.  400 ;  Cleine  v.  Englebrecht,  41  N.  J.  £q.  498 ; 
where  a  dient,  indebted  to  a  solicitor,  made  an  absolute  conveyance,  it  was 
held  to  stand  as  a  mortgage  merely :  Pearson  v.  Benson,  28  Bear.  598 ; 
Morgan  o.  Higgins,  5  Jur.  N.  S.  286.  But  the  rule  is  difierent  when  the  soli- 
citor has  assumed  the  hostile  attitude  of  a  pressing  creditor :  Johnson  v.  Fese* 
meyer,  8  De  G.  &  J.  18.  And  agreements  between  attorney  and  client  were, 
onder  the  circnmstanoes,  upheld  in  Moss  v.  Bainbrigge,  6  De  G.,  M.  &  G. 
292 ;  Blagrave  o.  Routh,  2  K.  &  J.  509 ;  Clanricarde  o.  Henning,  80  Beav. 
175;  and  a  gift  was  held  valid  in  Nesbit  r.  Lockman,  84  K.  Y.  167.  It  has 
been  held,  however,  that  a  provision  in  a  will  in  favor  of  the  solicitor  by 
whom  the  will  be  drawn,  will  not  be  held  void  in  equity,  unless  where  it  would 
be  so  held  at  law,  or  in  the  ecclesiastical  courts :  Hindson  v.  Wetherell,  5  De 
G.,  M.  &  6.  801.     See  Greenfield's  Estate,  14  Pa.  St.  489. 

The  rale  applies  to  parent  and  child :  Slocum  v.  Marshall,  2  Wash.  C.  C. 
897;  Taylor  r.  Taylor,  8  How.  U.  S.  188;  Jenkens  r.  Pye,  12  Pet.  249; 
Houghton  V.  Houghton,  15  Beav.  278 ;  Baker  v.  Bradley,  7  De  G.,  M.  &  G. 
597 ;  King  o.  Saverj,  1  Sm.  &  G.  271 ;  5  H.  L.  Cas.  627 ;  ^jlley  «.  Simonda^ 
SJIiLApp.  88 j  Norton  v,  Norton,  74  Iowa  161;  Green  o.  Roworih,   118 
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An  attorney^  therefore^  purchasing  or  taking  a  benefit  from  his 
client,  whilst  the  relationship  of  attorney  and  client  exists,  and  in 
respect  of  that  matter  wherein  it  exists,  must  show  that  he  took  no 
advantage  of  his  influence  or  knowledge,  but  gave  his  client  all 
that  reasonable  advice  against  himself  which  it  was  his  duty  to 
have  given  him  against  a  third  person.^  A  guardian,  taking  from 
his  ward,  is  bound  by  the  same  rule;  a  minister  of  religion, 
r*1ft^1  *^^°S  ^^^  those  under  his  spiritual  charge,  may  be 
"^  bound  by  it  with  even  greater  stringency.^  The  same 
general  principle  applies  to  all  the  variety  of  relations  in  whidi 
dominion  may  be  exercised  by  one  person  over  another ;  but  in 
proportion  as  the  relationship  is  less  known  and  definite,  the  pre- 

N.  Y.  462 ;  Knox  v,  Singmiuter,  75  Iowa  64 ;  Spargur  v.  Hall,  62  Id.  498 ; 
Thorn  v.  Thorn,  51  Mich.  167;  Miskey'B  App.,  107  Pa.  St.  611;  Kleeman 
V,  Peltzer,  17  Keb.  88;  Ashtonp.  Thompson,  82  Minn.  25;  Sands  p.  Sands, 
112  HI.  225;  Bowe  v,  Bowe,  42  Mich.  195;  Dnncombe  v.  Richards,  46  Id. 
166 ;  Crawford  v.  Holft,  58  Id.  1 ;  Munsen  v.  Carter,  19  Neb.  298;  Koble 
V,  Moses,  81  Ala.  580 ;  Baldock  v,  Johnson,  14  Or.  542;  Davis  v.  Dean,  66 
Wis.  100;  Million  v.  Taylor,  88  Ark.  428;  Gillespie  v.  Holland,  40  Id.  28; 
Brown  v.  Burbank,  64  Cal.  99 ;  Miller  v,  Simonds,  72  Mo.  669 ;  thoogh  the 
transaction  may  be  validated  by  lapse  of  time :  Wright  v.  Yanderplank,  2  K. 
&  J.  1 ;  8  De  G.,  M.  &  G.  188;  guardian  and  ward:  Johnson  v.  Johnson,  5 
Ala.  90 ;  Caplinger  v.  Stokes,  Meigs  175;  Bostwick  r.  Atkins,  8  Const.  53 ; 
Jacox  9.  Jacox,  40  Mich.  478 ;  Williams  v,  Powell,  1  Ired.  £q.  460 ;  Scott 
V.  Freeland,  7  S.  &  M.  410 ;  SuUiyan  v.  Blackwell,  28  Miss.  787 ;  Wright 
V.  Arnold,  14  B.  Mon.  638 ;  Witman*s  Appeal,  28  Pa.  St.  378 ;  Hawkins's 
Appeal,  82  Id.  268;  Carter  v.  Tice,  120  111.  277;  physician  and  pati^it: 
Billage  v,  Southee,  9  Hare  584 ;  Aheme  v.  Hogan,  1  Drury  810 ;  Whitehom 
V.  Hines,  1  Munf.  559 ;  see,  however,  Dapyett  v.  Lane.  12  Mo.  215 ;  clergy- 
men :  Greenfield's  Estate,  24  Pa.  St.  232 ;  Kachtrieb  v.  Harmony  Settlement, 
8  WalL  Jr.  66  ;  Caspari  v.  Grerman  Chnrch^  82  Mo.  649*  And  the  rale  holds 
good  wherever  fiduciary  relations  exist,  and  there  has  been  a  confidence  reposed 
which  invests  the  person  trusted  with  an  advantage  in  treating  with  the  penon 
so  confiding:  Fisher  v.  Bishop,  108  N.  Y.  25;  Worrall's  App.,  110  Pa.  St. 
349 ;  Haydoek  r.  Hay  dock,  34  N.  J.  £q.  570 ;  Ikerd  v.  Beavers,  106  Ind. 
483 ;  Leach  v.  Leach,  65  Wis.  284 ;  June  v.  Willis,  SO  Fed.  Rep.  11 ;  McClnre 
j^^  Lewis,  72  Mo.  814 ;  Eerby  t;.  Kerby,  57  Md.  845.  In  Atkins  v.  Withers, 
94  N.  C.  581,  it  was  held  that  the  relations  subsisting  between  parties  who 
have  agreed  to  marry  are  not  such  as  to  raise  a  presumption  of  fraud  in  dealings 
between  them. 

>  Edwards  v,  Meyrick,  2  Hare  60. 

*  Huguenin  v.  Basely,  14  Yes.  273 ;  Thompson  v.  Hefferman,  4  Dni.  &  W. 
285. 
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sumption  of  firaud  is  less  strong.  Where  the  known  and  delBnite 
relationship  exists  of  trustee  and  oedui  que  trust,  attorney  and 
client,  or  guardian  and  ward,  the  conduct  of  the  party  benefited 
must  be  such  as  to  sever  the  connection,  and  to  place  him  in  the 
same  circumstances  in  which  a  mere  stranger  would  have  stood, 
giving  bim  no  advantage  beyond  the  kindly  feeling  which  the  con- 
nection may  have  caused.  Where  the  only  relation  is  that  of 
friendly  habits  and  habitual  reliance  on  advice  and  assistance,  ac- 
compaaied  by  partial  employment  in  business,  care  must  be  taken 
that  no  undue  advantage  shall  be  made.^  But  no  rigorous  defini- 
tion can  be  laid  down,  so  as  to  distinguish  precisely  between  the 
effect  of  natural  and  often  unavoidable  kindness,  and  those  of  un- 
due influence  or  undue  advantage.' 

Another  instance  of  fraud  where  there  is  a  fiduciary  relation  is 
when  a  person  having  a  power  of  appointment  for  the  benefit  of 
others,  uses  it  by  contrivance  for  his  own  benefit.  Thus,  if  a 
parent  has  a  power  to  appoint  to  such  of  his  children  as  he  may 
choose,  he  cannot  appoint  it  to  one  of  the  children  upon  a  bargain 
beforehand  fi>r  his  own  benefit.'  It  was  also  formerly  held,  that 
illusory  appointments  under  a  power  were  void  in  equity;  i.  €.,  ap- 
pointmaits  of  a  nominal  instead  of  a  substantial  share  to  one  of  the 
members  of  a  class,  where  power  was  given  to  appoint  amongst 
them  all.  An  appointment  of  this  kind  was  clearly  valid  at  law ; 
and  it  would  perhaps  be  difiScult  *to  reconcile  with  prin- 
ciple its  avoidance  in  equity.  The  doctrine  is  now  abolished  ^  ^ 
by  statute.^ 

>  See  Mnier  v.  Welles,  23  Conn.  21. 

'  Honter  r.  Atkins,  8  M.  &  K.  113  ;  Dent  v.  Bennett,  4  M.  &  C.  269. 

*  Danbeny  v.  Cockbum,  1  Meriv.  626  ;  2  Sag.  on  Powers,  c.  xi.  s.  2 ;  or 
for  the  benefit  of  a  husband :  19  Jur.  50.  The  fraudulent  exercise  of  a  power 
upon  a  cormpt  bargain  as  to  one  portion,  may  be  sustained  as  to  a  distinct  part 
uninfluenced  by  such  bargain,  though  both  by  the  same  deed:  Rowley  v. 
Rowley,  18  Jur.  806 ;  1  Kay  242 ;  28  L.  J.  Ch.  275.  A  benefit  to  the  ap- 
points IS  a  corrupt  motive,  though  such  benefit  does  not  come  out  of  the  fund 
appointed,  sembU:  Rowley  v.  Rowley,  ut  supra;  see  also  Agassiz  v.  Squire, 
19  Jur.  (1  Id.  N.  S.)  50. 

*  Butcher  v.  Butcher,  9  Ves.  382 ;  1  Sug.  on  Powers,  c.  vii.  s.  6 ;  11  Geo, 
4  &  1  Wm.  4,  c.  46;  Stolworthy  ».  Bancroft,  10  Jur.  N.  S.  762;  Ward  v. 
Tyrrell,  25  Bear.  568.     This  doctrine  has  been  disapproved  of  in  the  United 
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On  the  same  principle  it  is  held^  that  where  a  marriage  is  re- 
quired to  be  by  consent  of  trustees^  and  the  tnistees  withhold  con- 
sent from  a  corrupt  motive,  the  Court  of  Chancery  may  interfere. 
And  it  has  been  contended,  that  if  the  person  whose  consent  is  re- 
quired is  interested  in  refusing  it,  he  must  show  a  reason  for  his 
dissent.  If,  however,  the  creator  of  a  trust  chooses  to  require  the 
consent  of  a  person,  whom  he  knows  at  the  time  to  have  an  interest 
in  refusing  it,  it  is  diiBcult  to  conceive  an  equity  for  interfering 
with  his  choice.  And  at  all  events  no  equity  will  arise  if  the 
trustee  has  meant  to  act  honestly,  though  his  decision  may  not  be 
the  same  at  which  the  court  would  have  arrived.^ 

The  acts  which  have  been  hitherto  the  subject  of  inquiry  are 
either  directly  fraudulent  at  law,  or  are  held  fraudulent  in  equity 
by  analogy  to  law.  There  is  another  class  of  equitable  fraud  in 
which  the  l^al  analogy  is  less  perceptible.  The  fraudulent  trans- 
actions here  referred  to  are  bargains  made  with  expectant  heirs  or 
remaindermen,  during  the  lifetime  and  without  the  knowledge  of 
the  parent  or  other  ancestor.'    Bargains  of  this  kind  are  not  neccs- 

States :  see  Fronty  v,  Fronty,  1  Bail.  £q.  529 ;  Cowlea  v.  Brown,  4  Call  477; 
Graeif  v.  De  Turk,  44  Pa.  St.  527 ;  note  to  Aleyn  p.  Belchier,  1  Lead  Cas. 
Eq.  877. 

*  Clarke  r.  Parker,  19  Ves.  1. 

'  The  law  relating  to  sales  of  reversionary  interests  was  altered  in  England 
by  Stat.  81  &  S2  Yict.  c.  4,  which  provides  that  no  purchase  made  bonajide 
and  without  fraud  or  unfair  dealing,  shall  be  set  aside  merely  on  the  groond  of 
undervalue.  The  act  refers  to  sales  only,  and  bai^ins  in  which  reversions  are 
pledged  as  security  for  loans  of  money  are  not  within  its  meaning,  and  will  be 
set  aside  if  unfair  or  an  unconscionable  rate  of  interest  is  stipulated  for,  not- 
withstanding the  repeal  of  the  usury  laws :  Miller  v.  Cook,  L.  R.  10  £q.  639 ; 
Earl  of  Aylesford  v,  Morris,  L.  R.  8  Ch.  484;  Benyon  v.  Cook,  10  Id.  391. 
In  sales  also  the  question  of  undervalue  is  still  material,  where  it  is  not  the  sole 
ground  for  equitable  relief:  Earl  of  Aylesford  v.  Morris,  $upra» 

In  the  United  States  it  has  been  held  that  sales  by  expectant  heirs  in  the 
lifetime  of  the  ancestor  are  contrary  to  public  policy  and  void.  See  Jenkins 
r.  Pye,  12  Pet.  241 ;  Boynton  v.  Hubbard,  7  Mass.  112;  Lowry  v.  Spear,  7 
Bush  451 ;  The  Poor  v.  Hazlcton,  15  N.  H.  564 ;  but  they  will  be  sustained, 
if  assented  to  by  the  parent  or  ancestor  and  supported  by  an  adequate  conside- 
ration :  Fitch  v.  Fitch,  8  Pick.  480 ;  Nimmo  v.  Davis,  7  Tex.  266 ;  Trull  v. 
Eastman,  8  Mete.  121;  Yarick  v.  Edwards,  1  HofT.  Cb.  883;  Fitzgerald  r. 
Vistal,  4  Sneed  258.  See  Power's  Appeal,  68  Pa.  St.  443 ;  Mastin  o.  Mar- 
low,  65  K.  C.  695.  A  distinction  is  made  between  bargains  by  expectant 
heirs  for  what  they  may  receive  from  the  ancestor  and  sales  by  reversioners 
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Barily  and  absolutely  void.    They  may  be  sustained  ab  iniiioy  if 
they  are  proved  free  of  unfairness  and  inadequacy ;  or  they  may  be 
made  good  afterwards  by  the  bargainer,  either  by  express  confirma- 
tion or  by  continued  acquiescence,  after  the  original  pressure  of  his 
neoesdties  has  ceased.^    But,  unless  they  can  be  sustained  on  one 
of  these  grounds,  they  may  be  set  aside  at  the  suit  of  the  bargainer, 
partly  as  having  been  made  under  the  pressure  of  necessity,  but 
principally  as  being  a  fraud  on  the  parent  or  ancestor,  who  is  mis- 
led into  leaving  his  '^'estate  not  to  his  heir  or  family,  but   r^ci  07-1 
to  a  set  of  artftd  persons,  who  have  divided  the  spoil  be- 
forehand.    The  decree  in  such  a  case  will  be  that  the  conveyance 
shall  be  set  aside  as  an  absolute  sale,  but  shall  stand  as  a  security 
for  the  principal  and  interest  of  the  money  advanced,  and  gener- 
ally, though  not  necessarily,  for  the  costs  of  suit  as  on  a  common 
decree  to  redeem.'    The  soundness  of  this  equity,  when  applied  to 
reversioners,  even  assuming  it  to  be  well  founded  with  regard  to 
expectant  heirs,  seems  open  to  much  doubt.     For  a  reversioner 
deals  with  property  which  is.  already  his  own,  although  its  enjoy- 
ment is  postponed.    There  is,  therefore,  no  fraud  on  any  third 
party ;  and  an  equity  to  set  aside  a  sale,  in  the  absence  of  fraud  or 
trust  as  between  the  immediate  parties,  can  rest  on  little  more  than 
mere  improvidence  in  the  bargain.'    It  may  be  doubted,  too,  whether 
the  rule  has  been  productive  of  much  good,  even  to  the  parties  whom 
it  was  meant  to  protect,  and  whether  it  has  not  prevented  them  from 
Belling  their  interest  at  the  fair  value,  and  compelled  them  to  accept 
leas  fiivorable  terms  oh  account  of  the  attendant  risk. 

and  remaindermen ;  in  the  latter  case  there  is  no  fraud  committed  upon  the 
ancestor,  and  if  the  vendor  possess  ordinary  intelligence  and  the  transaction  is 
&ee  from  unfairness  or  concealment,  it  will  be  sustained :  Cribbins  v.  Mark- 
irood,  18  Gratt.  496:  Jaeschke  v.  Reinders^,  2_Mo.  App.  212:  Davidson  v. 
Little,  22  Pa.  St.  245.  In  England,  however,  this  is  otherwise,  and  rever- 
noDen  and  remaindermen,  in  bargaining  for  their  interests,  stand  on  the  same 
footing  with  expectant  heirs :  Bcnyon  v.  Cook,  L.  R.  10  Ch.  891. 

>  King  r.  Hamlet,  2  M.  &  K.  456 ;  8  CI.  &  Fin.  218 ;  Roberts  v,  TunstuU, 
4  Hare  257. 

»  Earl  of  Chesterfield  v.  Janssen,  1  Atk.  801;  2  Ves.  125;  Peacock  v, 
Evans,  16  Id.  512;  King  r.  Hamlet,  2  M.  &  K.  456;  8  CI.  &  Fin.  218; 
Newton  v.  Hunt,  5  Sim.  511 ;  Edwards  v.  Browne,  2  Coll.  100;  1  Sag.  V. 
&  P.  444-464  ;  1  Story  on  Equity,  ss.  834-848. 

•  Wood  V.  Abrey,  8  Mad.  417 ;  Davis  v.  Duke  of  Marlborough,  2  Sw.  140, 
note. 
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On  the  same  principle  a  bond  by  a  young  woman^  secretly  given 
to  a  man^  conditioned  to  pay  him  a  sum  of  money  if  she  did  not 
marry  him  on  her  father's  death^  he  giving  a  bond  to  the  same 
efiect,  has  been  set  aside ;  and  chiefly  on  the  ground  that  it  was  a 
fraud  on  the  parent^  who  disapproved  of  the  marriage^  and  who 
would  be  misled  into  making  a  provision  for  his  daughter,  which, 
had  he  known  of  the  bond,  he  might  not  have  done,  or  might 
have  done  in  such  a  manner  as  would  have  prevented  the  mar- 
riage.^ 

r*188l       *The  third  ground  on  which  a  transaction  may  be  re- 
scinded, though  not  vitiated  by  illegality  or  fraud,  is  that 
it  has  been  carried  on  in  ignorance  or  mistake  of  &cts  material  to 
its  operation.* 

The  most  direct  illustration  of  this  principle  occurs  in  the  doc- 
trine of  the  common  law,  that  money  paid  voluntarily  under  a 
mistake  of  fact  may  be  recovered  back  as  money  had  and  received.' 
On  the  same  principle,  acts  which  have  been  done  voluntarily 
under  a  like  mistake  may  be  recalled  or  annulled  by  a  suit  in 
equity ;  as,  for  example,  where  a  deed  of  covenant,  stipulating  that 
any  moneys  which  might  be  received  by  the  defendant  under  cer- 
tain circumstances  should  be  held  for  the  use  of  the  plaintifis,  had 
been  delivered  up  under  a  mistaken  belief  that  no  such  moneys 

>  Woodhouse  v.  Shepley,  2  Atk.  585 ;  Cock  t;.  Richards,  10  Yes.  429. 

'  Horbach  v.  Gray,  8  Watts  492 ;  Mason  r.  Pelletier,  82  N.  C.  40.  A  partj 
relying  on  ignorance  must  show  that  he  could  not  have  obtained  the  necessary 
information  with  due  diligence :  Wason  v.  Wareing,  15  Beav.  151.  Ignorance 
of  a  fact  not  essential  to  a  contract  but  which,  if  known,  might  have  influenced 
the  action  of  a  party,  is  not  such  a  mistake  as  will  authorize  equitable  relief: 
Dambmann  v.  Schulting,  75  N.  T.  55.  Where  a  vendor  by  mistake  couTevs 
a  lot  of  a  different  number  from  that  sold  equity  has  jurisdiction  to  relieve : 
Johnson  v.  Johnson,  8  Baxter  (Tenn.)  261. 

'  Chambers  v.  Union  Bank,  78  Pa.  St.  205 ;  Thomas  v.  Brady,  10  Id.  164 ; 
Johnson  v.  Rutherford,  Id.  455 ;  Omaha  Bank  r.  Mastin  Bank,  2  McCrary 
C.  Ct.  488.  The  court  will  open  settlements  made  by  mistake,  although  re- 
ceipts in  full  have  passed:  McCrae  v,  Hollis,  4  Dessaus.  122;  Russell  v. 
Church,  65  Pa.  St.  9 ;  or  notes  given :  Bamett  v.  Bamett,  6  J.  J.  Marsh.  499. 
Equity  has  jurisdiction  to  cancel  a  patent  for  land  granted  by  the  United  States 
under  mistake  or  ignorance :  United  States  v.  Stone,  2  Wall.  525 ;  Hughes  r. 
United  States,  4  Id.  282.  A  court  of  equity  cannot  correct  mistakes  in  the 
order  of  a  military  commander :  Thomas  v,  Raymond,  4  S.  C.  847. 
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had  been  reoeived.^  In  accordance  with  the  eame  doctrine  a  con- 
tract may  be  set  aside  if  made  for  a  consideration  which  is  ideally 
non-existent,  bnt  which  both  parties  mistakenly  suppose  to  exist. 
Suchy  for  example,  would  be  the  case  where  the  subject  of  sale  is  a 
remainder  after  an  estate  tail ;  and  the  estate  tail,  without  the 
knowledge  of  either  party,  has  been  previously  barred.* 

The  most  ordinary  applications  for  this  ckss  of  relief  occur 
where  releases  or  compromises  have  been  made  affecting  rights,  of 
which  the  existence  was  unknown  or  the  character  mistaken  by  the 
party  executing  the  release  or  compromise ;  and  there  are  three 
forms  in  which  such  ignorance  or  mistake  may  exist,  viz:  1. 
Where  the  release  or  compromise  refers  to  other  matters,  and  the 
Acts  originating  the  particular  rights  are  unknown  to  the  parties, 
or  are  mistaken  by  them ;  2.  Where  the  uncertainty  either  of  the 
&cts  or  of  the  law  is  present  to  the  parties'  minds,  and  they  intend 
to  compromise  their  rights;  and  3.  Where  the  facts  are  known, 
but  the  law  is  mistaken. 

In  the  first  class  of  cases,  where  the  instrument  is  executed,  not 
by  the  vray  of  releoaing  or  compromising  a  *particalar  j-^jgg, 
right,  but  in  ignorance  or  mistake  as  to  the  facts  which 
originate  that  right,  such  instrument  would  be  set  aside  in  equity.' 
There  appears,  however,  to  be  an  exception  in  the  case  of  fiimily 
arrangements,  which  are  governed  by  a  special  equity  of  their  own, 
and  may  be  enforced,  if  honestly  made,  although  they  have  not 
been  meant  as  a  compromise  of  doubts,  but  have  proceeded  on  an 
error  of  all  parties,  originating  in  mistake  or  ignorance  of  &cts  as 
to  what  their  rights  actually  are.^ 

I  East  India  Company  v,  Donald,  9  Ves.  275. 

*  Hitchcock  V.  Giddings,  4  Price  135 ;  1  Y.  &  P.  8S9 ;  Colyer  v.  Clay,  7 
Beav.  18S. 

In  Cochrane  v.  Willis,  84  Beav.  859,  the  court  relieved  against  a  sale  of 
timber  to  a  remainderman  which  had  been  made  under  the  mistaken  impres- 
sion, common  to  both  parties,  that  a  tenant  for  life  was  alive,  when  in  fact  he 
was  dead,  and  the  remainderman  was  therefore  entitled  to  the  timber. 

*  Farewell  v.  Coker,  cited  2  Men  v.  853 ;  Naylor  v.  Winch,  1  S.  &  S.  555, 
562;  Pritt  0.  Clay,  6  Beav.  503.  See  note  to  pp.  168,  169;  Broughton  r. 
Hutt,  8  De  6.  &  J.  501. 

^  Stockley  v,  Stockley,  1  Yes.  &  B.  23,  80 ;  Dunnage  v.  White,  1  Swanst. 
137  ;  Neale  v.  Neale,  1  K.  672  ;  Westby  v.  Westby,  1  Conn.  &  L.  587  ;  Gor- 
don V.  Gordon,  8  Swanst.  400 ;  Lies  v.  Stub,  6  W^atts,  48. 
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In  the  second  class  of  cases^  where  the  uncertainty  either  of  the 
facts  or  of  the  law  is  present  to  the  parties'  minds,  and  they  intend 
to  compromise  their  rights,  whatever  they  may  be,  {•  e.,  knowing 
the  &cts,  to  compromise  the  law,  or  being  doubtfol  of  the  facts,  to 
compromise  both  fact  and  law,  there  is  no  reason  to  set  aside  the 
transaction ;  for  it  is  based  on  the  existence  of  a  doubt ;  there  is  no 
mistake  in  what  is  doue,  and  the  mere  fact  that  one  of  the  parties 
was  in  error  as  to  the  amount  of  benefit  which  he  relinquished, 
cannot  create  an  equity.^ 

The  third  dass  of  cases,  where  the  facts  are  known  but  the  law 
is  mistaken,  have  been  to  some  extent  the  subject  of  conflicting 
authorities.  The  rule  at  law  is  dear  that  ^^  money  paid  by  a  man 
with  full  knowledge  of  all  the  drcumstances,  or  with  the  means  of 
such  knowledge  in  his  hands,  cannot  be  recovered  back  again  on 
account  of  such  payment  having  been  made  in  ignorance  of  the 
law.'^  The  principle  ought  to  be  the  same  in  equity.  The 
authorities  which  appear  most  opposed  to  it  are  those  of  Bingham 
r^c^QQ-i  v«  Bingham,^  and  Lansdown  v.  Lansdown.^  In  the  ^first 
case  the  defendant  had  sold  to  the  plaintiff  an  estate, 

'  Attwood  V. ,  1  Ru88.  858  ;  5  Id.  149 ;  Leynard  r.  Keonard,  2  Ball. 

&  B.  171 :  Stewart  v.  Stewart,  6  CI.  &  F.  911.     See  Ray  and  Thornton  9. 
Bank  of  Kentucky,  8  B.  Mon.  510. 

'  Bilbie  v.  Lumley,  2  East  469.  See  note  to  p.  170.  See  also  the  case  of 
Underwood  v.  Brock  man,  4  Dana  809 ;  and  toI.  28  of  the  American  Jurist, 
pp.  148-871,  where  the  authorities  are  collected  and  compared  upon  this  point. 
Where  there  is  a  mistake  all  round  as  to  the  legal  effect  of  a  marriage  settle- 
ment, and  a  family  arrangement  is  effected,  not  as  to  the  right  thus  mistaken, 
but  as  to  a  collateral  matter  arising  therefrom,  such  arrangement  will  be  set  aside : 
Lawton  v.  Campion,  18  Jur.  818 ;  28  L.  J.  Ch.  505 ;  18  BeaT.  87. 

So  if  a  party,  in  ignorance  of  a  plain  and  settled  principle  of  law,  is  induced 
to  give  up  his  property,  that  ignorance  is  a  ground  for  equitable  relief.  But  if 
the  question  be  one  which  is  in  any  way  doubtful,  and  the  doubtfulness  of  that 
question  is  made  the  basis  of  any  arrangement  or  agreement,  especially  a  family 
one,  the  court  will  gire  no  relief:  Stone  v,  Godfrey,  18  Jur.  165 ;  affiroied  Id. 
524 ;  5  De  G.,  M.  &  G.  76. 

A  compromise  effected  in  a  suit  where  the  complainant  untruly  alleged  him* 
self  tenant  in  tail,  but  set  forth  documents  which  showed  him  only  tenant  for 
life,  will  not  be  set  aside  on  the  ground  of  mistake  arising  from  such  eiToneoos 
allegation  :  Richardson  v.  Eyton,  2  De  G.,  M.  &  G.  79.  See  abo  as  i^i  setting 
aside  family  arrangements  on  mistake  of  law,  Ashhurst  v.  Mill,  7  H  re  50%  i 
affirmed  12  Jur.  1085. 

»  1  Ves.  Sr.  126.  *  Moeley  864 ;  2  Jac.  k  \^    Wd. 
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\7hich  in  &Gt  belonged  to  him  already,  but  which  both  parties  be- 
lieved, under  a  mistake  of  law,  to  belong  to  the  defendant.  The 
Master  of  the  Rolls  decreed  repayment  of  the  purchase-money, 
saying  there  was  a  plain  mistake.  It  has  been  said  by  Lord  Cot- 
tenham  that  if  it  were  necessary  to  consider  the  principle  of  that 
decree  it  might  not  be  easy  to  distinguish  the  case  firom  any  other 
purchase  in  which  the  vendor  turns  out  to  have  no  title.  In  both 
there  is  a  mistake,  and  the  effect  in  both  is  that  the  vendor  receives 
and  the  purchaser  payB  money  without  the  intended  equivalent^ 
In  the  second  case  one  of  four  brothers  died,  his  next  brother  and 
the  son  of  his  elder  brother  had  a  controversy  which  was  heir,  and 
were  advised  by  the  village  schoolmaster  that  the  former  had  the 
right,  because  lands  could  not  ascend.  He  recommended  them, 
however,  to  take  further  advice,  but  the  nephew  afterwards  told 
him  that  he  would  agree  to  share  the  land  with  his  uncle,  let  it  be 
whose  right  it  would,  and  thereby  prevent  all  disputes  and  law- 
suits. The  land  was  accordingly  divided,  and  a  conveyance  made. 
But  the  arrangement  was  afterwards  set  aside  at  the  nephew's  suit, 
the  court  saying  that  the  maxim  ^^ignorantla  juris  neminem  excvsat/' 
meant  only  that  ignorance  cannot  be  pleaded  in  excuse  of  crimes, 
and  did  not  hold  in  civil  cases.  Lord  Cottenham  has  observed  of 
this  case  that  it  was  a  very  strong  one  of  setting  aside  a  compro- 
mise, but  that  it  is  impossible  to  ascertain  the  real  &ctB,  and  that 
the  restriction  of  the  maxim  to  criminal  cases  is  not  recognized  by 
modem  decisions.'  It  is  said,  too,  that  if  a  party  acting  in  igno- 
rance of  a  plain  and  settled  principle  of  law  is  induced  to  give  up 
a  portion  of  his  undisputable  property  to  another,  under  the  name 
of  a  compromise,  he  shall  be  relieved  from  the  effect  of  his  mis-i 
take.^  Subject,  however,  to  any  exception  which  may  exist  on  this 
ground,  it  seems  now  to  be  clearly  established  that  in  ^equity  r^ci  qi  i 
as  well  as  at  law,  a  mere  mistake  of  law,  where  there  is  no 
fraud  or  trust,  and  no  mistake  of  fact,  is  inmiaterial.^ 

>  6  CI.  &  F.  968.  *  Stewart  v.  dtewart,  6  CI.  &  F.  968. 

•  Najlor  V.  Winch,  1  S.  &  S.  555,  564 ;  see  also  Stockley  v.  Stocklcy,  1 
Yes.  &  B.  81 ;  Saunders  v.  Lord  Annesley,  2  Sch.  &  L.  78,  101. 

Equity  will  relieye  against  a  mistake  of  law  acted  upon  and  brought  about 
bj  undue  influence :  Jordan  v,  Stevens,  51  Me.  78 ;  Freeman  r.  Curtis,  Id.  140. 

*  Cholmondelej  V.  Clinton,  2  Meriy.  171,  288,  328;  Stewart  v.  Stewart,  6 
CI.  &  F.  911 ;  Denys  v.  Shuckburg,  4  Y.  &  C.  42 ;  1  Story  on  Equity,  88. 
116-182. 
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The  remedy  which  the  oonrt  affords  on  a  void  transaction  is  the 
replacement  of  the  parties  in jgfarfu  quo}  If,  for  example,  a  bill  be 
filed  by  the  obligor  of  a  nsurious  bonci  to  be  relieved  against  it,  the 
court,  in  a  proper  case,  will  cancel  the  bond,  but  only  on  his  refund- 
ing the  money  advanced.  The  equity  is  to  have  the  entire  trans- 
action rescinded,  and  if  the  obligor  will  have  equity,  he  must  also 
do  equity.'  The  court  will  remit  both  parties  to  their  original 
positions,  and  will  not  relieve  the  obligor  from  his  liability,  leav- 
ing him  the  fruits  of  the  transaction  of  which  he  complains.'  If, 
again,  a  decree  be  asked  for  the  cancellation  of  an  invalid  annuity 

^  Brown  v,  Lamphear,  85  Vt.  252,  is  a  good  illustration  of  the  relief  afibrded. 
In  that  case  the  complainant  had  conveyed  a  lot  to  the  defendant,  intending  to 
reserve  the  use  of  a  spring  therein  situated  by  which  other  property  of  the 
complainant  was  supplied  with  water ;  but,  owing  to  a  mistake  of  the  acrivener, 
the  reservation  was  not  made.  The  purchaser  was,  at  the  time  of  the  convey- 
ance, ignorant  of  the  existence  of  the  spring,  but  subsequently  discovered  it, 
and  attempted  to  stop  the  vendor's  nse  thereof.  Upon  a  bill  filed  by  the  ven- 
dor, it  was  held  that  the  mistake  was  one  against  which  equity  would  relieve, 
and  that  the  defendant  must  either  execute  a  conveyance  of  the  right  to  the 
spring,  or  reconvey  the  lot  upon  repayment  of  his  purchase-money :  see  Col. 
&  Tol.  Ry.  V.  Steinfeld,  42  Oh.  St.  449. 

'  Daniell  v,  Mitchell,  1  Story  178;  Harding  r.  Handy,  11  Wheat.  108; 
Dower  t;.  Fortner,  5  Port.  9 ;  Brogden  v.  Walker,  2  Har.  &  Johns.  285 ; 
Waters  v.  Lemon,  4  Hamm.  229 ;  Lowry  v.  Cox,  2  Dana  469 ;  White  v. 
Trotter,  14  Sm.  &  Marsh.  80 ;  Bmen  o.  Home,  2  Barb.  8.  C.  586 ;  Dqggett 
V.  Emerson,  1  Wood.  &  M.  195;  ShaefTer  v.  Slade,  7  Blackf.  128;  Mill  v. 
Hill,  8  H.  L.  Cas.  828 ;  Johnson  v.  Walker,  25  Ark.  196 ;  Van  Trott  o. 
Wiese,  86  Wis.  489.  This  obligation  of  **  doing  equity"  in  such  cases  does 
not  extend  to  transactions  unconnected  with  the  one  in  suit:  Wilkinson  v. 
Fowkes,  9  Hare  592. 

*  Hanson  v.  Keating,  4  Hare  1-6.  See  Skilbeck  v.  Hilton,  L.  R.  2  £q. 
587 ;  Stewart  v.  Ludwick,  29  Ind.  280.  A  party  seeking  to  rescind  a  contract 
on  the  ground  of  fraud  ^rt  rMt**?  T  ^^^  ^9  y^tore^what  he  has  received 
under  it :   Gould  v.  Cayuga  County  Nat.  Bank,  99  N.  T.  388 ;  Francis  v.  N. 

Y.  &  B.  £1.  Ry.,  108  Id.  98 ;  ^|\nl»'  Ti  P^^^'^^ITl  fi  ^^  Apfti  W '  B"^'* 
App.,  91  Pa.  St.  68 ;  Smith  v,  Brittenham,  98  111.  188 ;  Vance  9.  Schroyer, 
79  Ind.  880;  Chase  v,  Hinckley,  74  Me.  181 ;  Stewart  o.  Houston,  etc.,  Ry., 
62  Tex.  246 ;  Hart  v.  Kimball,  72  Cal.  288 ;  Schneider  v.  Foote,  27  Fed. 
Rep.  581 ;  cf,  Hendrickson  v.  Hendrickson,  51  Iowa  68.  Where  a  person 
obtains  by  bribery  a  contract  for  the  purchase  of  lands  of  the  State  Normal 
School,  the  contract  is  a  fraud  upon  the  state,  and  the  state  may  have  it  can- 
celled without  returning  or  offering  to  return  the  money  paid  by  the  briber  upon 
the  contract :  State  v.  Cross,  88  Kan.  696. 
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deed,  it  mast  be  on  the  terms  of  having  an  aooount  taken  of  all 
receipts  and  payments  on  either  side,  and  payment  made  of  the 
balance.^     It  has  been  already  stated,  in  aocordance  with  the  same 
principle,  that  a  purchase  from  an  expectant  heir  or  reversioner 
will  not  be  set  aside  absolately,  but  will  be  ordered  to  stand  as  a 
security  for  the  amount  paid.     And  therefore,  if  the  party  com- 
plaining- has  done  any  act,  when  relieved  from  his  necessities,  by 
which  the  rights  of  the  other  are  affected,  so  that  he  cannot  be 
replaced  in  dabi  quo,  he  cannot  afterwards  repudiate  the  contract.' 
In  addition  to  the  jurisdiction  for  setting  aside  contracts  on  the 
ground  of  a  mistake  by  the  parties,  there  is  a  jurisdiction  to  set 
mde  awards  on  the  ground  of  miscarriage  in  the  arbitrators,  where 
the  &ct  of  such  miscarriage  does  not  appear  on  the  award,  and  can- 
not, therefore,  be  made  a  ground  for  impeaching  it  at  law. 

A  dispute  may  be  referred  to  arbitration  in  three  ways.'  1 .  The 
reference  may  be  by  mere  agreement  of  the  parties,  unaided  by  the 
direction  *of  any  court.  2.  It  may  be  by  a  rule  of  court,  r*iQoi 
made  by  consent  in  an  action  actually  depending ;  and  3. 
It  may  be  by  agreement  to  refer  existing  disputes,  which  might  be 
the  subject  of  a  personal  action  or  suit  in  equity,  but  with  respect 
to  which  no  proceedings  are  actually  depending.  In  those  cases 
where  the  submission  is  b^  mere  flg^'pptnPTifj  it  is  ^yp^^l^  by 
either  party  until  the  award  is  made  ,gt  ijje  ppril  af  an  action  for 
breach  of  contract  ;^  but  where  the  agreement  has  been  made  a  rule 
of  court,  nnder  the  provisions  of  9  and  10  Wm.  3,  c.  15,  it  is  now 
by  statute  declared  irrevocable,  unless  by  leave  of  the  court  or  one 
of  its  judges." 

After  the  award  has  been  made,  the  power  of  revocation  is  at  an 
end  f  and  the  award  may  be  enforced  by  either  party,  either  by 

*  Byne  v,  Vivian,  5  Ves.  604. 

*  King  p.  Hamlet,  2  M.  &  K.  456;  8  CI.  &  F.  218. 

'  By  the  Supreme  Court  of  Judicature  Act,  Stat.  86  &  87  Vict.  c.  66,  s.  57, 
in  eaufles  requiring  prolonged  examination  of  documents  or  accounts,  or  any 
scieotific  or  local  investigation,  the  court  may,  without  the  consent  of  the  par- 
ties, direct  a  trial  before  a  referee:  see  Knight  n,  Coales,  19  Q.  B.  D.  296. 
In  most  of  the  United  States  the  subject  of  arbitration  is  regulated  by  statute. 

*  S«e  People  v.  Nash,  11 1  N.  Y.  .810. 

*  3  &  4  Wm.  4,  c.  42,  s.  89. 

*  See  Tobey  v.  County  of  Bristol,  8  Story  800. 
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action  on  the  award  or  on  the  contract  to  refer/  or  in  a  proper  case 
by  suit  in  equity  for  spedlic  performance/  or,  if  it  has  been  made 
a  rule  of  oourt^  by  an  attachment  for  contempt. 

In  order  to  resist  the  enforcement  of  the  award,  it  is  necessaiy 
that  its  validity  be  impeached.  It  is  not  sufficient  for  this  purpose 
to  contend,  or  even  to  prove,  that  it  is  unreasonable  or  unjust ;  for 
the  reason  and  justice  of  the  case  are  the  veiy  points  referred  to 
the  arbitrators,  and  on  which  their  decision  must  be  conclusive. 
But  if  any  fraud  or  partiality  be  shown,  it  will  palpably  vitiate 
the  award.'  And  even  in  the  absence  of  actual  miscondnct,  the 
same  result  may  follow,  if  the  arbitrators  have  fiiiled  in  perform- 
ance of  their  duty ;  e,  g.,  if  they  have  not  declared  their  decision 
with  certainty ;  if  their  award  be  not  final  on  all  points  referred ; 
if  it  exceed  the  authority  given ;  if  they  have  acted  on  a  mistake  of 
law,  when  the  law  itself  is  not  referred,  but  the  reference  was  to 
decide  on  &ct8  according  to  law  /  or  if  they  have  acted  on  a 


»  Warburton  v.  Storr;  4  B.  &  C.  108  (10  E.  C.  L.  R.). 

*  Hall  V.  Hardy,  8  P.  Wms.  187 ;  Wood  v.  Griffith,  1  Sw.  48-54;  Smith 
v.  Smith,  4  Rand.  95 ;  McNear  v.  Bailey,  18  Me.  251 ;  Pawling  o.  Jackman, 
6  Litt.  1 ;  McNeil  v.  Magee,  5  Mason  244 ;  Jones  v.  Boston  Mill  Corp.,  4 
Pick.  507  ;  Cook  v.  Tick,  2  How.  (Miss.)  882 ;  Kirksey  v.  Fike,  27  Ak.  883 ; 
Wood  V.  Shepherd,  2  Patt.  &  H.  452;  Story  v.  Norwich  &  Worcester  Ry.,  24 
Conn.  94.  An  agreement  to  refer  will  not,  however,  he  specifically  enforced : 
Connor  p.  Drake,  1  Oh.  St.  166.  An  agreement  in  a  poliqLnot  to  sae  until 
after  submission  to  arbitration  is  void,  as  it  ousts  the  courts  of  their  jurisdic- 
tion :   German  Am.  Ins.  Co.  v,  Etherton,  25  Nfeb.  505. 

*  See  Schenck's  Adm'r  v.  Cuttrell,  1  Green  Ch.  297 ;  Herrick  v.  Blair,  1 
Johns.  Ch.  101 ;  Shermer  v.  Beale,  1  Wash.  11 ;  Pleasant  et  al.  p.  Ross, 
Id.  156;  Van  Cortlandt  v.  Underbill,  17  John.  405;  Head  v.  Muir,  8 
Rand.  122;  Hardeman  v.  Burge,  10  Terg.  202;  Bispham  v.  Price,  15  How. 
U.  S.  162 ;  Tracy  v.  Herrick,  8  Foster  881 ;  Brown  v.  Harper,  54  Iowa  546; 
Port  Huron,  etc.,  Rj.  v,  Callahan,  61  Mich.  22 ;  Fluhartj  v.  Beatty,  22  W. 
Va.  698 ;  Morse  v.  Bishop,  55  Vt.  281 ;  Lxverpod  &  London,  etc.,  Ins.  Ca  v. 
Goehring,  99  Pa.  St.  18. 

*  Young  V.  Walter,  9  Yes.  864 ;  Steff  v.  Andrews,  2  Mad.  6. 

In  England  it  is  held  that  the  court  has  power  to  revoke  the  submission  when 
there  is  reason  to  believe  that  the  arbitrators  are  going  wrong  in  law,  even 
when  it  is  a  matter  within  their  jurisdiction ;  but  the  power  is  discretionarj,  to 
be  exercised  according  to  the  circumstances  of  each  case:  East  &  West 
India  Dock  Co.  o.  Kirk,  12  App.  Cos.  788 ;  James  v.  James,  28  Q.  B.  D.  12. 
In  some  cases  it  has  been  held  tiiat  an  award  will  not  be  set  aside  for  mistakes 
of  law :  Bobbins  v.  Killebrew,  95  N.  C.  19 ;  Kirten  t;.  Spears,  44  Ark.  166 ; 
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mistake  as  to  a  material  fact^  admitted  by  themselves  to  have 
been  made  and  to  have  influenced  their  judgment^    But  unless 

in  oihen  that  when  there  ia  a  plain  mistake  of  law  npon  a  material  point  the 
award  will  be  set  aside :  Schenck'a  Adm'r  v.  Cattrell,  1  Green  Ch.  297 ; 
Portsmouth  o.  Norfolk  Co.,  81  Gratt.  (Ya.)  727.  An  award  will  be  set  aside 
when  it  is  not  final  and  is  indefinite:  Uattier  v.  Etinaud,  2  Dessaus.  670; 
Hamilton  v.  Hart,  125  Pa.  St.  142 ;  and  abo  where  it  exceeds  the  submission, 
either  the  excess  will  be  set  aside,  or  the  award  in  toto :  Taylor's  Adm*r  v. 
Nicholson,  1  Hen.  &  Munf.  66 ;  McDaniell  v.  Bell,  8  Heywood  264 ;  Gibson 
et  al.  V.  Broadfoot,  8  Dessaus.  11 ;  Dodds  v.  Hakes,  114  N.  Y.  260.  As  to 
where  the  decision  is  given  intentionally  against  the  law,  see  West  Jersey  R. 
K.  p.  Thomas,  21  N.  J.  Eq.  205. 

Mere  errors  of  judgment  in  arbitrators,  as  to  law  or  facts,  are  not  sufficient 
to  justify  the  setting  aside  of  their  award :  Roloson  v.  Carson,  8  Md.  208 ; 
Bridgman  v,  Bridgman,  28  Mo.  272;  Masury  v,  Whiton,  111  N.  Y.  679; 
Morgan's  App.,  110  Pai.  St.  271 ;  Lester  v,  Callaway,  78  Ga.  780;  Goddard 
V,  King,  40  Minn.  164.  When,  however,  the  arbitrators  heard  evidence, 
without  giving  the  opposite  party  an  opportunity  to  cros^-examine  or  of  being 
heard,  the  award  was  set  aside :  Shinnie  v.  Coil,  1  McC.  Ch.  478.  So  also 
when  they  refused  to  hear  evidence  pertinent  and  material  to  the  controversy  : 
Van  Cortlandt  v.  Underbill,  17  John.  405;  see  Severances.  Hilton,  82  N. 
H.  289;  McGnire  v.  O'Halloran,  Hill  &  Denio  85. 

^  And  where  tiie  award  does  not  carry  out  the  intention  of  the  arbitrators, 
chancery  will  rectify  it :  Williams  v.  Warren,  21  111.  541.  The  more  recent 
authorities  in  England  have  thrown  very  considerable  doubt  upon  the  question 
of  the  admissibility  of  evidence  of  arbitrators,  to  show  that  they  made  their 
award  under  a  mistake  as  to  some  material  fact.  In  the  case  of  Hall  v.  Hinds, 
2  M.  &  G.  847,  evidence  of  this  nature  was  admitted ;  but  this  decision  was 
severely  criticised  in  Phillips  v,  Evans,  12  M.  &  W.  809,  and  though  not  over- 
nled  dffectly,  yet  it  was  considered  as  hardly  to  be  supported.  So  in  Re 
Stroud,  8  C.  B.  501,  the  question  was  considered  very  doubtful.  In  Hutchin- 
son 9.  Shepperton,  18  Q.  B.  955,  however,  the  admission  of  the  evidence 
wu  hdd  to  be  a  matter  of  discretion,  rarely  to  be  exercised,  but  not  to  be  re- 
fused in  a  case  of  gross  injustice,  as  in  that,  which  was  one  of  account,  where 
the  parties  agreed  upon  the  amount  due,  on  a  particular  claim,  but  the  arbri- 
trator  misunderstanding  them,  and  supposing  that  it  was  no  longer  a  matter  of 
difference,  omitted  it  from  his  award.  It  seems,  however,  clear  on  the 
English  authorities  that  no  mistake  upon  the  evidence  itself,  however  gross, 
will  be  ground  for  relief.  In  the  United  States,  there  has  been  a  number  of 
decisions  on  the  subject,  from  which  no  certain  rule  can  be  drawn,  except 
that  such  evidence  would  not  be  received  except  in  peculiar  cases.  Thus  in 
Boston  Water  Power  Co.  v.  Gray,  6  Mete.  169,  it  was  held  that  mistake  as  to 
a  conclusion  of  fact,  or  of  scientific  principles  applied  in  an  award,  could  not 
be  cured  by  the  after  admission  of  the  arbitrators;  but  it  was  said  that  it  was 
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['''lOS]   '^'thej  voluntarily  make  the  admission^  they  cannot  be 
compelled  to  disclose  the  grounds  of  their  judgment.^ 

If  any  of  these  objections  appear  on  the  &oe  of  the  award,  they 
invalidate  it,  and  preclude  its  enforcement  at  law ;  and  if  there  be 
actual  fraud,  it  may  be  pleaded  in  avoidance  at  law.  If  there 
be  mere  miscarrii^,  not  apparent  on  the  face  of  the  award,  it  can- 
not be  pleaded  in  avoidance  at  law,  but  must  be  made  available  by 
an  independent  application  to  set  aside  the  award.'  And  where 
the  submission  rests  on  mere  agreement,  and  is  not  a  rule  of  any 
court,  the  jurisdiction  for  this  purpose  is  exclusive  in  equity.'  If 
the  submission  is  by  rule  at  nisi  prius,  the  jurisdiction  is  concur- 
rent in  law  and  equity.  For  the  court  of  law  which  directed  the 
reference  retains  a  superintending  power,  and  the  Court  of  Chancery 
has  its  ancient  jurisdiction  over  the  parties  to  the  action,  of  which 
the  reference  is  merely  a  modified  continuance.^  In  the  third  class, 
where  a  submission  by  agreement,  not  made  in  any  cause,  has  been 
made  a  rule^  of  court  under  the  statute,  the  jurisdiction  is  exclusive 

different  where  the  mistake  was  in  some  preliminary  fact,  inadvertently  assumed 
and  believed,  as  in  the  use  of  false  measures  or  weights :  see  Roloson  o.  Car* 
son,  8  Md.  208.  In  Am.  Screw  Co.  v.  Sheldon,  12  R.  I.  824,  it  was  said  that 
the  mistake  of  fact  must  be  *  ^">"g  f"""ptiP'^i  not  a  wrong  conchiaion.  And 
in  Eaton  v.  Eaton,  8  Ired.  £q.  102,  the  rule  of  the  inadmissibility  of  such  evi- 
dence was  stated,  on  the  authority  of  Phillips  v.  Evans,  to  be  without  excep- 
tion. Rufiin,  C.  J.,  dissented,  however,  in  a  forcible  opinion ;  and  certainly 
it  is  not  difficult  to  imagine  cases  in  which  such  an  extreme  doctrine  would  be 
productive  of  most  absurd  injustice.  In  Bairows  v.  Sweet,  143  Mass.  316, 
it  was  held  that  an  award  may  be  impeached  for  mistake  of  fact  not  appearing 
on  its  face,  but  proved  by  extrinsic  evidence.  It  has  been  held  in  other  cases, 
however,  that  extrinsic  evidence  is  not  admissible :  ^^nn^raw  p^  ffflfttftt  ^^  Mft 
636;  May  v.  Miller,  59  Yt.  577 ;  Schmidt  v.  Glade,  126  HI.  485.  See,  fur- 
ther,  Bell  v.  Price,  2  Zabriskie  591;  Bigelow  v.  Maynard,  4  Cush.  816; 
Hartshome  v.  Cuttrell,  1  Green  Ch.  297 ;  Bumpass  v.  Webb,  4  Port.  (Ala.) 
71 ;  Graham  o.  Millard,  50  Iowa  554.  The  rules  on  this  subject  are  the  same 
in  equity  as  at  law.  See  Russell  on  Arbitrators,  801,  etc. ;  Eaton  o.  Eaton,  ui 
supra. 
^  Knox  V.  Simmons,  1  Yes.  Jr.  869 ;  Anon.,  8  Atk.  644. 

*  Braddick  v.  Thompson,  8  East  844 ;  Pedley  v.  Goddard,  7  T.  R.  78. 

*  Goodman  o.  Sayers,  2  J.  &  W.  249. 

^  Nichols  V.  Chalie,  14  Yes.  265 ;  Elliott  v.  Adams,  8  Black.  108 ;  but  see 
Waples  V.  Waples,  1  Harring.  892. 

'  Or  has  been  agreed  to  be  made  such :  Homing  v,  Swinnertouy  1  Coop.  C* 
C.  886 ;  Nichols  v.  Roe,  8  M.  &  K.  481. 
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in  the  court  of  which  the  submission  has  been  made  a  role.  For 
it  is  expressly  enacted  that  the  court  of  which  it  is  made  a  rule 
may  set  adde  the  award^  if  procured  hj  corruption  or  any  undue 
means  (which  has  been  held  to  include  mistake),  if  complaint  be 
made  before  the  last  day  of  the  next  term  after  its  publication, 
and  that  no  other  court,  either  of  law  or  equity,  shall  interfere. 
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[♦194]  *CHAPTEE  VL 

OP     INJUNCTION    AGAINST    PB0CEEDING8    AT     LAW — ^BILLS     OP 
PEACE — ^INTERPLEADEB — ^INJUNCrnON  AGAINST  TOBT. 

It  has  been  already  observed,  in  treating  of  the  equity  for  res- 
cission, that  it  IB  effectuated  not  only  by  cancellation  of  an  instru- 
ment or  by  reconveyance  of  property,  but  by  injunction  against 
suing  at  law  on  a  vitiated  contract,  or  against  taking  other  steps  to 
complete  an  incipient  wrong.  The  right  to  injunctive  relief  is  not 
confined  to  the  equity  for  rescission,  but  extends  to  all  cases  where 
dvil  proceedings  have  been  commenced  before  the  ordinary  tribu- 
nals in  respect  of  a  dispute  which  involves  an  equitable  element,  or 
where  an  act  is  commenced  or  threatened,  by  which  an  equity  would 
be  infringed.^  The  restraint  may  be  imposed  either  by  a  final 
decree,  forbidding  the  act  in  perpetaum  on  establishment  of  the 
adverse  right,  or  by  interlocutory  writ,  forbidding  it  pro  tempore 
whilst  the  right  is  in  litigation. 

The  injunction  against  proceedings  in  another  court  is  an  auxil- 
iary decree  or  writ,  made  or  issued  to  restrain  parties  from  litiga- 
tion before  the  ordinary  tribunals  where  equitable  elements  are 
involved  in  the  dispute ;  as,  for  example,  to  restrain  an  ejectment 
by  a  trustee  against  his  cestui  que  irudy  or  by  a  vendor,  bound  to 
specific  performance,  against  the  purchaser.'    The  ground  for  im- 

'  The  common  injunctioii  no  longer  eziBts  in  New  Yoik,  the  coorts  of  that 
state  being  competent  to  administer  relief  on  equitable  as  well  as  legal  grounds : 
Grant  v,  Qnick,  5  Sand.  S.  C.  612.  In  Wisconsin  injanctions  have  been 
abolished,  and  relief  is  forded  under  express  statutory  provinons :  Tnutees 
r.  Hoessli,  18  Wis.  848. 

*  The  subject  of  the  power  of  courts  of  equity  to  enjoin  proceedings  at  law 
will  be  found  discussed  in  the  notes  to  the  Earl  of  Oxford's  Case,  9  Lead.  Caa. 
Eq.  504.  As  a  general  rule,  whenever,  through  fraud,  mistake,  accident,  or 
want  of  discovery,  one  of  the  parties  in  a  suit  at  law  obtains,  or  is  likely  to  ob> 
tain,  an  unfair  advantage  over  the  other,  so  as  to  make  the  legal  proceedings 
an  instniment  of  injustice,  a  court  of  equity  will  interfere  by  injunction : 
Story's  Equity,  §  885  ;  Daniel's  Chan.  Prac.  1614  el  $eq, ;  and  see  Pierson  v. 
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pofflDg  this  reetraint  is,  that  the  ordinary  tribunals  cannot  adjudi- 
cate on  an  equity ;  and  they  would  decide,  therefore,  on  a  part  only, 

Ryeraatky  1  McCart  181 ;  Ferguson  v.  Fisk,  28  Conn,  fill ;  Weed  v.  Grant, 
SO  Id.  74 ;  Dehon  v,  Foster,  4  Allen  546 ;  Atlantic  DeLaine  Co.  v,  Tredick, 
5  R.  I.  171 ;  Davis  v,  Hoopes,  8S  Miss.  178;  Hine  v.  Handy,  1  Johns.  Ch. 
6 ;  Beatty  v.  Beatty,  2  Id.  480 ;  Dale  v.  Roosevelt,  5  Id.  1 74 ;  Matter  of 
Merritt,  5  Paige  125  ;  Miller  v.  McCan,  7  Id.  457  ;  Dealafield  v.  State  of  Illi- 
nois, 26  Wend.  192;  Coshman  v.  Leland,  98  N.  Y.  652;  Denton  v.  Graves, 
Hopkins  806 ;  Bnlows  v.  Committee  of  O'Neall,  4  Dessaus.  894 ;  How  v. 
Mortell,  28  HL  478  ;  Vennnm  v.  Davis,  85  Id.  568;  Wyckoff  v.  Victor,  etc., 
Co.,  48  Mich.  809;  McKihhin  v.  Bristol,  50  Id.  819 ;  Ferrin  v.  Errol,  59  N. 
H.  284;  Maps  v.  Cooper,  89  N.  J.  £q.  816 ;  Thompson's  App.,  107  Pa.  St. 
559 ;  Deans  v,  Bowden,  20  Fla.  905 ;  Penn  o.  Ingles,  82  Va.  65. 

Bot  equity  will  not  interfere  to  restrain  criminal  proceedings :  Holderstafie 
0.  Sannders,  6  Mod.  16 ;  The  Mayor,  etc.,  of  York  v.  Pilkington,  2  Atk.  802 ; 
Montague  v.  Dndman,  2  Ves.  896  ;  see  Turner  v.  Turner,  15  Jur.  218 ;  Kerr 
9.  Corporation  of  Preston,  6  Ch.  D.  468 ;  Portis  v.  Fall,  84  Ark.  875 ;  Waters, 
etc.,  Oil  Co.  9.  Little  Rock,  89  Id.  412 ;  New  Home  Sewing  Mac.  Co.  v. 
Fletchor,  44  Id.  189 ;  Phillips  v.  Stone  Mountain,  etc.,  Co.,  61  Ga.  886 ;  Garri- 
son p.  Atlanta,  68  Id.  64 ;  Washington,  etc.,  Ry.  v,  Dist.  of  Col.,  6  Mackey 
(D.  C.)  570 ;  Suess  v.  Noble,  81  Fed.  Rep.  855 ;  cf.  Spink  v.  Francis,  20  Id. 
567.  Equity  will  not  enjoin  an  illegal  arrest ;  the  party  has  a  legal  remedy  by 
habeas  earpuSf  and  an  action  for  damages :  Murphy  v.  N.  Y.  Police  Board,  1 1 
Abb.  N.  Cas.  (N.  Y.)  887 ;  Fincke  v.  N.  Y.  Police  Comm'rs,  66  How.  Pr. 
(N.  Y.)  818 ;  Kramer  v.  N.  Y.  Police  Board,  58  N.  Y.  Super.  Ct.  492.  Nor 
where  the  ground  for  relief  is  equally  available  at  law :  Harrison  v.  Nettleship, 
2  Myl.  &  K.  428 ;  Philhower  c;.  Todd,  8  Stockton  54 ;  Brown's  App.,  66  Pa. 
8l  155;  Minnig's  Appeal,  82  Id.  878 ;  Miller  v.  Palmer,  55  Miss.  828  ;  Nor. 
West.  Ry.  v,  Barrett,  65  Ga.  601 ;  Pay  son  v,  Lamson,  184  Mass.  598 ;  Mat- 
thews o.  Dodd,  8  Del.  Ch.  159 ;  Martin  v.  Orr,  96  Ind.  27 ;  Roemer  v,  Con- 
Ion,  45  N.  J.  £q.  284;  Drexel  v.  Bemey,  16  Fed.  Rep.  522;  Bostwick  v. 
Covell,  24  Id.  402 ;  Pullman  P.  C.  Co.  v.  Cent.  Transf.  Co.,  84  Id.  857.  In 
England  equitable  pleas  and  replications  in  proceedings  at  law  were  made 
allowable  by  the  Procedure  Act  of  1854,  but  the  statute  was  narrowly  con- 
strued, and  it  was  still  often  necessary  to  come  into  Chancery  for  relief.  See 
Gompertz  v.  Pooley,  4  Drew.  448 ;  Waterlow  v.  Bacon,  L.  R.  2  Eq.  514. 
Under  the  Supreme  Court  of  Judicature  Act,  1878,  stat.  86  &  87  Vict.  c.  66, 
however,  all  proceedings  in  the  courts  are  now  moulded  by  the  doctrines  of 
equity,  and  where  there  is  any  conflict  or  variance  between  the  rules  of  equity 
and  common  law  with  reference  to  the  same  matter,  the  rules  of  equity  prevail. 
See  ofUe,  Izix.,  not«.  The  Judicature  Act  fnrther  provides  that  no  cause  pend- 
ing in  the  High  Court  of  Justice  or  Court  of  Appeals  shall  be  restrained  by 
prohibition  or  injunction,  but  every  matter  of  equity  on  which  an  injunction 
against  the  prosecution  of  the  cause  might  have  theretofore  been  obtained,  may 
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r*l  Q51  ^^^  ^^*  ^^  *^^  whole  of  the  dispute.  The  *exi8tenoe,  how- 
ever^ of  such  an  equitable  element,  or  the  pendency  of  a 
suit  respecting  it,  is  not  recognized  by  those  tribunals  as  a  bar  to 
their  own  procedure ;  but  the  bar  must  be  made  effectual  by  an  in- 
junction out  of  Chancery,  which  does  not  operate  as  a  prohibition 
to  the  ordinary  court,  but  restrains  the  plaintiff  personally  from 
further  steps.* 

The  proceedings  to  which  this  injunction  most  commonly  applies 
are  those  before  the  common  law  courts.  The  interlocutory  writ  is 
attainable  as  of  course  withm  a  very  limited  period  after  the  com- 
mencement  of  a  suit,  so  as  to  restrain  proceedings  at  law,  until  the 
defendant  in  equity  has  answered  the  bill,  and  has  thus  enabled  the 
court  to  judge  of  their  propriety.  In  order  to  prevent  its  issue,  he 
must  appear  within  four  days  after  the  mihpoma  has  been  served, 
and  answer  within  eight  days  after  his  appearance.  This  writ  is 
termed  the  common  injunction.*  The  extent  of  its  operation  de- 
be  replied  on  hj  way  of  defence.  Provided,  that  nothing  in  the  act  shall  dis- 
able the  courts  from  directing  a  stay  of  proceedings,  if  they  see  fit. 

The  jurisdiction  of  equity  to  restrain  proceedings  at  law  is  not  exercised 
over  the  courts  of  law,  but  only  over  the  parties  litigant,  to  prevent  them  from 
using  the  law  courts  for  an  inequitable  purpose :  Stanton  v,  £mbry,  46  Conn. 
65 ;  High  on  Injunctions,  §  46. 

No  injunction  to  stay  proceedings  at  law  can  be  had  against  the  United 
States :  Hill  o.  The  United  States,  9  How.  886.  In  The  State  of  Mississippi 
p.  Johnson,  President,  4  Wall.  475,  the  court  refused  to  allow  a  bill  to  be  filed, 
the  object  of  which  was  to  enjoin  the  President  of  the  United  States  from  car- 
rying out  the  provisions  of  the  Acts  of  Congress  of  March  2d  and  28d,  1867, 
commonly  known  as  the  Reconstruction  Acts.  This  decision  was  made  upon 
the  ground  that  a  court  of  equity  had  no  right  to  interfere  with  the  exercise  of 
executive  discretion.  No  act  done  or  threatened  to  be  done  by  any  member  of 
the  executive  department  of  the  state  government  in  his  executive  capacity  can  be 
controlled  by  injunction :  West.  R.  R.  Co.  t).  De  Groff,  27  Minn.  1  ;  Secombe 
V.  Kittelson,  29  Id.  555  ;  see  Sioux  City,  etc.,  Ry.  r.  U.  S.,  84  Fed.  Rep.  885. 

^  Sheffield  v.  Duchess  of  Buckinghamshire,  1  Atk.  624 ;  Lord  Portarlington 
V.  -Soulby,  8  Myl.  &  K.  104,  107. 

'  The  distinction  between  common  and  special  injunctions  was  abolished  in 
England  by  statute  15  &  16  Vict.  c.  85.  In  the  United  States,  as  a  general 
rule,  the  common  injunction  does  not  exist,  but  all  injunctions  are  granted  on 
the  merits :  see  Buckley  v.  Corse,  Saxton  504 ;  Hoffman's  Ch.  Prac.  78 ; 
Perry  v.  Parker,  1  Wood.  &  M.  280 ;  Daniel's  Ch.  Prac.  1716 ;  High  on  In- 
junctions,  §  6.  In  Pennsylvania,  injunctions  may  be  obtained  at  once,  on 
security  being  given,  without  notice  to  the  opposite  party ;  but  whenever  so 
granted,  it  shall  be  taken  to  be  dissolved,  if  the  motion  be  not  ai^ed  within 
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penda  on  tlie  stage  which  the  proceedings  at  law  have  reached.    If 
it  be  obtained  before  a  declaration  is  delivered,  it  stays  all  the  pro- 
oeedmgs  at  law.    If  afterwards,  it  only  restrains  execution,  and 
leaves  the  plaintiff  at  liberty  to  proceed  to  judgment.    But  if  the 
plaintiff  in  equity  make  affidavit  that  he  believes  the  answer  will 
afford  discovery  material  to  his  defence  at  law,  he  may  obtain  by 
another  motion  an  order  extending  it  to  stay  trial.    If  the  defen- 
dant is  diligent  enough  to  prevent  the  common  injunction  from 
issuing,  by  filing  a  sufficient  answer 'within  the  time  allowed,  the 
only  way  to  obtain  the  injunction  is  by  moving  specially  on  the 
admissions  in  the  answer.     If  the  proceedings  at  law  have  been 
commenced  under  such  circumstances  that  the  plaintiff  in  equity 
has  no  opportunity  of  obtaining  the  conunon  injunction,  a  special 
injunction  may  sometimes  be  obtained  on  affidavit  under  very 
special  circumstances  before  answer.' 

'''As  soon  as  the  defendant  has  put  in  a  full  answer,  he  r^^  q^-i 
may  move  to  dissolve  the  injunction.  And  it  is  then  a 
question  for  the  discretion  of  the  court,  whether  on  the  facts  dis- 
dosed  by  the  answer,  or  as  it  is  technically  termed,  on  the  equity 
confessed,  the  injunction  shall  be  at  once  dissolved,  or  whether  it 
shall  be  continued  to  the  hearing.  The  general  principle  of  deci- 
sion is,  that  if  the  answer  shows  the  existence  of  an  equitable  ques- 
tion, such  question  shall  be  preserved  intact  until  the  hearing. 
But  the  particular  mode  of  doing  this  is  matter  of  discretion.' 

If  the  plaintiff  is  willing  to  admit  the  demand  at  law,  and  to 
give  judgment  in  the  action,  but  is  unwilling  to  pay  money  to  the 
defendant,  which,  if  once  paid,  it  might  be  difficult  to  recover,  he 
may  have  the  injunction  continued  on  paj^ment  of  the  money  into 
coart'  If  he  is  desirous  to  try  his  liability  at  law,  the  injunction 
will  be  dissolved  with  liberty  to  apply  again  after  a  verdict ;  but 
unless  the  defendant's  right  at  law  be  admitted,  he  wiU  not  be 
restrained  fiom  trying  it,  except  where  it  is  obvious  from  his  own 

fiye  dajB  after  tbe  notice  is  giyen,  unless  otherwise  specially  ordered.     See  the 
75th  of  the  Rules  of  Equity  Practice  of  that  state. 

^  Dmmmond  v,  Pigou,  2  M.  &  K.  168 ;  Bailey  v.  Weston,  7  Sim.  666. 

'  As  to  the  practice  of  dissolving  injunctions  upon  answer,  see  tn/ra,  note  to 
page  856. 

*  See  Anderson  v.  Noble,  1  Drew.  143.  A  debtor  who  seeks  an  injunction 
against  a  Toid  judgment  is  not  obliged  to  bring  money  into  court  before  he  can 
claim  its  interposition :  Edrington  9.  Allsbrooks,  21  Texas  186. 
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answer  that  tlie  relief  sought  must  ultimately  be  decreed.  Wha:« 
the  question  has  been  already  tried  at  law^  and  judgment  obtained 
by  the  plaintiff  there,  he  will  be  restrained  from  issuing  execution, 
if  it  appear  that  there  is  an  equitable  question^  to  be  decided  before 
the  matter  can  be  safely  disposed  of.  If  at  the  hearing  the  decision 
is  with  the  plaintiff  in  equity,  the  injunction  is  made  perpetual. 

The  right  to  grant  this  injunction  after  judgment  was  at  one 
time  the  subject  of  a  violent  contest.  It  was  alleged  by  the  common 
law  judges,  that  after  judgment  there  was  no  power  in  Chancery  to 
enjoin  against  execution.*  And  it  was  said,  that  if  after  judgment, 
the  Chancellor  grant  an  injunction  and  commit  the  plaintiff  at  law 
to  the  Fleet,  the  Court  of  King's  Bench  will  discharge  him  by 
habeas  corpus.  In  the  reign  of  Henry  8,  the  assertion  of  this  juris- 
diction '*'was  one  of  the  articles  of  impeachment  against 
C  197]  Cardinal  Wolsey.  The  same  opposition  was  oontinoed 
against  Wolsey's  successor,  Sir  Thomas  More.  And  in  the  reign 
of  James  I.,  under  the  Chancellorship  of  Lord  EUesmere,  a  vehe- 
ment discussion  took  place  on  the  subject,  in  which  Lord  Coke 
came  forward  as  the  chief  opponent  of  the  jurisdiction.  The  ques- 
tion at  last  was  brought  before  the  King,  and  was  decided  by  him 
in  &vor  of  the  jurisdiction.*  The  exercise  of  the  jurisdiction  is  not 
frequent,  for  it  is  seldom  that  a  plaintiff  in  equity  delays  his  appli- 
cation until  judgment  has  been  obtained  at  law ;  and  where  such 
delay  takes  place,  it  is  itself  a  ground  for  reftising  aid,  unless  the 
reasons  for  requiring  it  were  not,  and  could  not  by  reasonable  dili- 
gence have  been  discovered  before  the  trial.  The  rule  on  this 
subject  appears  to  be  as  follows :  First :  that  if,  afiier  judgment, 
additional  circumstances  are  discovered  not  cognizable  at  law,  but 
converting  the  controversy  into  matter  of  equitable  jurisdiction,  the 
Court  of  Chancery  wiU  interpose.     Secondly :  that  even  though 

>  Playfair  v.  Thames  Junction  Railway  Company,  9  L.  J.  K.  9.  263 ;  1  Rail- 
way Cases  640 ;  Barnard  o.  Wallis,  Cr.  &  P.  85 ;  Bentinck  v.  Willink,  2  Hare  1. 

*  In  Macon,  etc.,  R.  R.  Co.  v.  Parker,  9  Ga.  894,  an  injunction  was  granted 
to  restrain  the  sale  under  seTcral  Jieri  facias  of  a  raiboad  of  a  hundred  miles 
long,  and  running  through  six  counties,  on  the  ground  of  irreparable  injury, 
and  the  court  proceeded,  instead,  to  a  decree  of  sale  of  the  whole  at  one  time. 
Where  a  sheriff  refuses  to  receive  a  good  affidavit  of  illegality  to  ezecutiQiit 
already  levied,  he  may  be  enjoined  from  proceeding  with  the  sale :  Clary  v. 
Haines,  61  Ga.  520. 

*  Note  on  Crowley's  Case,  2  Sw.  22,  note, 
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the  oiiciiiiistanoes  so  discovered  would  have  been  cognizable  at  law, 
if  known  in  time,  yet  if  their  non-diecoverj  has  been  caused  by 
fraudulent  oonoeabnent,  the  fraud  will  warrant  an  injunction.  But, 
thirdly,  that  if  the  newly-discovered  facts  would  have  been  cogni- 
zable at  law,  and  there  has  been  no  fiaudulent  concealment,  the 
mere  fiuA  of  their  late  discovery  will  not  of  itself  create  an  equity ; 
although  if  a  bill  of  discovery  has  been  filed  in  due  time,  the  pro- 
ceedings at  law  might  have  been  stayed  until  the  discovery  was ' 
obtained.  And  still  less  can  any  equity  arise,  if  the  &cts  were 
known  at  the  time  of  the  trial,  and  the  grievance  complained  of 
has  been  caused  either  by  a  mistake  in  pleading,  or  other  misman- 
agement, or  by  a  supposed  error  in  the  judgment  of  the  court.^ 

1  Bateman  v.  Willoe,  1  Sch.  &  L.  201 ;  HamBon  v.  Nettlesbip,  2  M.  &  K. 
428 ;  Taylor  v.  Sheppard,  1  Y.  &  C.  271.  Any  fact  which  clearly  proyes  it 
to  be  against  conscience  to  execute  a  judgment  at  law,  and  of  which  the  injured 
party  could  not  have  availed  himself  in  a  court  of  law,  or  of  which  he  might 
have  availed  himself,  but  was  prevented  by  fraud  or  accident,  unmixed  with 
any  fraud  or  negligence  in  himself  or  his  agents,  will  authorize  a  court  of  equity 
to  interfere  by  injunction  :  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch  S82 ;  Lee 
V.  Baird,  4  Hen.  &  Munf.  458 ;  Wierich  v.  De  Zoya,  2  Hilman  886 ;  Wingate 
V.  Haywood,  40  N.  H.  487 ;  Emerson  o.  Udoll,  18  Vt.  477  ;  Burton  v.  Wiley, 
26  Id.  480 ;  Rust  v.  Ware,  6  Gratt.  50 ;  Humphreys  o.  L^^tt,  9  How.  U* 
S.  297 ;  Hendrickson  t;.  Hinckley,  17  Id,  448;  Givens  i;.  Campbell,  20  Iowa 
79;  Hahnv.  Hart,  12  B.  Mon.  426;  Deaver  v,  Erwin,  7  Ired.  Eq.  250; 
Clute  V.  Potter,  87  Barb.  201 ;  Blakesley  v.  Johnson,  18  Wis.  580 ;  Purviance 
t.  Edwards,  17  Fla.  140 ;  Sauer  v.  Kansas,  69  Mo.  46 ;  Beveridge  v.  Hewitt, 
8  III.  App.  467  ;  McLeran  v.  McNamara,  55  Cal.  508 ;  Thompson  v,  Tilton, 
84  N.  J.  Eq.  856 ;  Simmons  v.  Camp,  65  Ga.  678 ;  Hentig  o.  Sweet,  27  Elan. 
172 ;  Fisher  v.  Green,  5  Col.  541 ;  Kelly  v.  Wiard,  49  Conn.  448 ;  Weikel  v. 
Gate,  58  Md.  105;  Bachelder  v.  Bean,  76  Me.  870;  Woodward  v.  Drom- 
goole,  71  Ga.  528 ;  Kelley  v.  Kriess,  68  Cal.  210 ;  Taylor  v.  N.  &  G.  R.  R. 
Co.  86Tenn.  228;  Givens's  App.,  121  Pa.  St.  260;  Bassett  v.  Henry,  84 
Mo.  App.  548 ;  Waldron  v,  Waldron,  76  Ala.  285 ;  Ryan  v.  Boyd,  88  Ark.  ^ 
778.  See  also  Everett  v.  Warner  Bank,  58  N.  H.  840 ;  Abbott  v.  Dutton, 
44  Vt  546 ;  Driskell  v.  Cobb,  66  Ga.  649 ;  J^evins  v.  McKee,  61  Tex.  412. 
Bat  a  court  of  equity  will  not  restrain  execution  on  a  judgment  which  is  not 
absolutely  vmd:  Gutierres  v.  Pino^  1  N.  Mex.  892 ;  Wingfield  v,  McLnre,  48 
Ark.  510.  And  see  Chapman  v.  Younger,  10  S.  E.  Rep.  1077  (S.  C).  The 
threatened  sale  under  execution  against  one  person  of  property  claimed  by 
another  will  not  be  enjoined ;  Davies  v.  Taylor,  85  N.  J.  Eq.  40 ;  Sheldon  v. 
Stokes,  84  Id.  87;  Am.  Dock,  etc.,  Co.  v.  School  Trustees,  85  Id.  181 ;  Tay- 
lor's App.,  98  Pa.  St.  21 ;  Gatewood  v.  Bums,  99  N.  C.  857 ;  cf.  Willliam- 
nn  V.  Roflsell,  18  W.  Ya.  612.     Otherwise,  where  such  sale  will  produce  an 
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The  jarisdiction  to  enjoin  against  proceedings  in  other  courts  is 

r^^l  QK1   ^^^  limited  *to  proceedings  in  the  courts  of  law,  although 

it  is  more  usually  exerted  with  reference  to  them.     But  it 

actual  clond  upon  the  title :  see  Enightstown  Bank  o.  Deitch,  S3  Ind.  131 ; 
Shalley  v,  Spillman,  1 9  Fla.  500 ;  Gatewood  o.  Burns,  99  N.  C.  357.  As  to 
the  protection  afforded  a  wife's  interest  in  her  own  or  her  husband's  lands  in 
the  case  of  an  execution  against  the  husband,  see  Thomas  o.  Wilkinson,  65  6a. 
405 ;  Fairchild  v.  Knight,  18  Fla.  770 ;  Cass  v.  Demarest,  87  N.  J.  £q.  398 ; 
Walker's  App.,  112  Pa.  St.  579;  Purinton  v.  Davis,  66  Tex.  455;  Tibbetts 
V,  Fore,  70  Cal.  242.  An  injunction  may  be  granted  against  a  judgment  on 
the  ground  of  a  subsequent  release,  though  both  a  motion  to  set  aside  and  for 
an  audita  querela  have  been  made  and  refused  in  the  court  in  which  the  judg- 
ment was  obtained :  Williams  v.  Roberts,  8  Hare  815.  As  to  injunction 
against  a  decree  in  equity  on  the  ground  of  after-discovered  evidence,  see  Bayse 
V,  Beard,  12  B.  Mon.  581.  An  injunction  may  issue  in  one  equitable  acdon 
to  restrain  proceedings  in  another  equitable  action  in  the  same  court :  Mann  v. 
Flower,  26  Minn.  479 ;  Anderson  v.  MuUeniz,  5  Lea  (Tenn.)  287 ;  Bobinsoo 
V.  Springfield  Co.,  21  Fla.  208;  Erie  By.  Co.  v.  Ramsey,  45  N.  Y.  637; 
Scriven  v.  Hursh,  89  Mich.  98.  See  Parker  v.  Bledove,  87  N.  C.  221.  In 
Ridgway  v.  Bank  of  Tennessee,  11  Humph.  528,  it  was  held  that  a  judgment 
on  which  the  sheriff,  by  coUusion,  had  falsely  returned  a  service  on  the  de- 
fendant, could  be  enjoined:  followed  in  Bell  v.  Williams,  1  Head  229;  see 
also  Owens  v.  Ranstead,  22  Bl.  167 ;  but  contra.  Walker  o.  Robbins,  14  How. 
U.  S.  584.  In  general,  however,  a  court  of  equity  will  not  enjoin  on  the  ground 
of  the  irregularity  of  a  judgment ;  Suydam  v.  Reals,  4  McLean  12 ;  Methodist 
Church  v.  Mayor,  etc.,  of  Baltimore,  6  Gill  891 ;  Boyd  v.  The  Chesapeake 
Co.,  17  Md.  195;  Saunders  v,  Albritton,  87  Ala.  716;  Burke  v.  Wheat,  2S 
Kan.  722 ;  Hastings  o.  Cropper,  8  Del.  Ch.  165 ;  Clopton  v.  Carloas,  42  Ark. 
560.  , Otherwise,  where  the  regularity  of  its  own  process  is  questioned: 
Turner  o.  Breeden,  2  Lea  (Tenn.)  718.  Nor  for  a  defect  of  jurisdiiv 
tion  merely:  Virginia  v.  Dunaway,  17  111.  App.,  68;  St.  L.,  I.  M., 
etc.,  Ry.  p.  Reynolds,  89  Mo.  146  ;  Luco  v.  Brown,  78  Cal.  8 ;  Stokes 
V.  Knarr,  11  Wis.  891;  Sanches  v.  Carriaga,  81  Cal.  170;  see  also  Cran> 
dall  V.  Bacon,  20  Wis.  629 ;  nor  for  errors  of  law  in  a  court  of  comp^ 
tent  jurisdiction:  Reeves  v.  Cooper,  1  Beas.  228.  And  no  injunction 
will  be  granted  against  a  judgment  where  there  has  been  negligence  on  the 
part  of  the  complainant  in  availing  himself  of  a  defence  at  law,  or  other 
neglect :  Truly  v.  Wanser,  5  How.  U.  S.  141 ;  Essex  v.  Beny,  %  Vt.  161 ; 
Southgate  o.  Montgomery,  1  Paige  Ch.  41 ;  Stanard  v.  Rogers,  4  Hen.  ftMonf. 
438 ;  Farmers'  Bank  v.  Yanmeter,  4  Rand.  553 ;  Haughy  v.  Strang,  %  Bert, 
177 ;  Mock  V.  Cundiff,  6  Id.  24;  Thomas  v.  Phillips,  4  S.  ft  M«  858;  Sample 
V.  Barnes,  14  How.  U.  S.  70 ;  Wamer  v.  Conant,  24  Vt  851 ;  Skinner  v. 
Deming,  2  Cart.  (Ind.)  558 ;  Prewitt  v.  Perry,  6  Tex.  260 ;  Briesch  v.  M^ 
Cauley,  7  Gill  189 ;  Wynn  v.  Wilson,  1  Hempst.  C.  C.  698 ;  Hamsberger  v. 
Kinney,  13  Qratt.  611;  Dickerson  o.  Comm'rs,  6  Ind.  128;  McCoUumv. 
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is  equally  applicable  to  prooeedicgs  in  the  Ecclesiastical  and  Ad- 
miralty ConrtS)  in  the  Colonial  Court;  and  even  in  the  courts  of 
foreign  and  independent  oountries,  where  the  parties  are  personally 
within  the  jurisdiction,  and  are  attempting  to  proceed  elsewhere  in 
respect  of  part  of  a  transaction,  the  whole  of  which  can  be  investi- 
gated by  the  Court  of  Chancery  alone.*    The  injunction,  however, 

Prewitt,  87  Ala.  578;   Franklin  Mill  Co.  v.  Schmidt,  50  111.  208;   New 
Orleans  o.  Morris,  8  Woods  C.  Ct.  108 ;   Rnppertsberger  v.  Clark,  53  Md. 
402 ;    Eirby  o.  Pascanlt,  58  Id.  581 ;  Hintrager  v,  Sumbargo,  54  Iowa  604 ; 
Carolna  o.  Koch,  72  Mo.  645;  Walker  v.  Gorley,  88  K.  C.  429;    Noble  v. 
Batler,  25  Kan.  645;  Wilson  o.  Coolidge,  42  Mich.  112 ;  Gallup  v.  Manning, 
48  Conn.  25;   Eersej  v.  Rash,  8  Del.  Ch.  821 ;  Fleming  v.  Nnnn,  61  Miss. 
608 ;  Grindol  o.  Rubj,  14  111.  App.  489 ;   Oregon  Ry.,  etc.,  Co.  v.  Gates,  10 
Or.  514 ;  Smith  o.  Phinizy,  71  Ga.  641 ;    Hanna  v.  Morrow,  48  Ark.  107 ; 
Evans  o.  Tajlor,  28  W.  Va.  184  ;  Reagan  v.  Fitzgerald,  75  Cal.  280 ;  Phillips 
V.  PuUen,  45  N.  J.  £q.  5 ;  Sayre  v.  Harpold,  11  Soatheast.  Rep.  16  (W.Va.) ; 
see  Crim  o.  Handle/,  94  U.  S.  652.     Nor  where  the  only  ground  is  discovery, 
which  might  have  been  sought  and  obtained  before  the  judgment :  Lansing  v. 
Eddy,  1  Johns.  Ch.  49 ;  Brown  o.  Swann,  10  Pet  497 ;  Thompson  v.  Berry, 
8  Johns.  Ch.  895;  Batholomew  v.  Yaw,  9  Paige  165  ;  McGrew  v,  Tombeckee 
Bank,  5  Porter  547.     An  administrator,  however,  who  must  derive  his  infor- 
mation chiefly  from  others,  is  not  bound  by  the  strict  rules  on  this  subject,  and 
may  obtain  an  injunction  for  a  pretermitted  defence,  after  permitting  a  judg- 
ment in  ignorance  thereof:  Hewlett  v.  Hewlett,  4  Edw.  Ch.  9.    Proceedings 
on  a  judgment  at  law  wiU  not  be  enjoined  in  equity  in  order  to  give  defendant 
an  opportunity  to  set  off  or  recoup  a  counter-daim,  where  such  claim  is  unliqui- 
dated and  arose  out  of  an  entirely  distinct  transaction :    Jackson  v,  Bele,  82 
N.  J.  £q.  411.     And  see  Rawson  v.  Samuel,  1  Cr«  &  Ph.  161 ;  Dade  v.  Irwin, 
2  How.  889.     But  where  equity  has  acquired' jurisdiction  of  a  case,  the  court, 
in  decreeing  the  equitable  relief  sought,  may  enjoin  the  enforcement  of  a  judg- 
ment in  a  suit  which  might  have  been  suooesafbUy  defended  at  law :  McDowell 
9.  McDowell,  114  HI.  255. 

In  Googh  V.  Pratt,  9  Md.  526,  it  was  held,  that  even  after  judgment  at  law 
upon  a  security  given  for  a  gaming  debt,  the  defendant  may  have  relief  in 
equity,  although  he  did  not  resist  the  suit  at  law  on  that  ground. 

>  Duncan  o.  McCalmont,  8  Beav.  409 ;  Glascott  v.  Lang,  8  M.  &  C.  451 ; 

Bnnbory  o.  Bunbury,  1  Beav.  818 ;  see  Hope  v.  Carnegie,  L.  R.  1  Ch.  App. 

820.    A  court  of  chancery  has  authority,  upon  a  proper  case  being  made  out, 

to  jestrain  persons  within  its  jurisdiction  from  prosecuting  suits  either  in  courts 

of  ;t^  own  state  or  of  other  states  or  foreign  countries.     In  the  exercise  of  this 

uf^^i  >(  proceeds  not  upon  any  claim  of  right  to  interfere  with  the  course  of 

^yfOceedings  in  other  tribunals,  but  on  the  authority  it  has  over  persons  within 

)t*  jutadiction  to  restrain  them  from  doing  acts  which  will  work  wrong  to  others, 

»^  tie,  therefore,  ccmtrary  to  equity :  Dehon  v.  Foster,  4  Allen  (Maw.)  545 ; 
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in  ihese  cases,  is  not  obtained  as  of  course  on  the  defendant's  default, 
but  must  be  the  subject  of  a  special  application  to  the  oourt.^  In* 
junctions  have  also  been  granted  on  special  equities,  to  restrain 
parties  &om  filing  affidavits  of  debt,  with  the  intent  of  issuing  a 

Cunningham  v.  Batler,  142  Mass.  47 ;  Engel  v.  Schenerman,  40  Ga.  206 ;  Cole 
V.  Young,  24  Kan.  4S5 ;  Dinsmore  v,  Neresheimer,  89  Hun  204 ;  Bowen  v. 
Durant,  48  Id.  848 ;  Claflin  v.  Hamlin,  62  How.  Pr.  284 ;  Kittle  v.  Kittle,  8 
Daly  72 ;  Pickett  r.  Ferguson,  45  Ark.  177 ;  Hendee  v.  Conn.  &  P.  B.  Co., 
26  Fed.  Rep.  677 ;  Wilson  v.  Joseph,  107  Ind.  490 ;  Carron  Iron  Co.  v.  Mc- 
Laren, 5  H.  L.  Cas.  416,  488;  but  see  Mead  v.  Merritt,  2  Paige  402;  WiU 
liams  V.  Ajrault,  81  Barb.  866  ;  State  v.  Rightor,  89  La.  An.  619.  But  this 
jurisdiction  wiU  not  be  exercised  unless  a  clear  equity  is  made  oat,  requiring 
the  interposition  of  the  court  to  prevent  a  manifest  wrong :  Carson  v.  Dunham, 
149  Mass.  52 ;  Bui^gess  t7.  Smith,  2  Barb.  Ch.  276 ;  see  First  Nat.  Bank  v. 
La  Due,  89  Minn.  416,  and  28  Cent.  Law  Joum.  268,  where  ihe  cases  are  col- 
lected. An  injunction  will  not  be  granted  which  can  be  enforced  onlj  by  the 
exercise  of  authority  over  property  which  lies  in  another  state :  West.  U.  TeL 
Co.  V.  W.  &  A.  R.  R.,  8  Baxter  (Tenn.)  64;  A.  &  P.  TeL  Co.  v.  B.  &  O. 
Ry.  Co.,  46  N.  Y.  Super.  Ct.  877;  but  see  Marshall  v.  TumbuU,  82  Fed. 
Rep.  1 24.  One  circuit  court  cannot  control  or  restrain  proceedings  in  another : 
Roshell  V.  Maxwell,  1  Hemp.  26.  An  injunction  issued  by  a  state  court  is  in- 
operative in  any  manner  to  afiect  proceedings  in  the  federal  courts :  U.  S.  9. 
Keokuk,  6  Wall.  (U.  S.)  614 ;  City  of  Opelika  v.  Daniel,  69  Ala.  211.  Under 
sec.  720  of  the  Rev.  Stat,  of  U.  S.,  no  injunction  can  be  granted  by  a  federal 
court  to  stay  proceedings  in  a  state  court  except  in  cases  where  such  injunction 
may  be  authorized  by  any  law  relating  to  proceedings  in  bankruptcy :  see  Law- 
rence V,  Morgan's  R.,  etc.,  Co.,  121  U.  S.  684 ;  Wagner  v.  Drake,  81  Fed. 
Rep.  849 ;  Carpenter  v.  Talbot,  88  Id.  687 ;  McWhirter  v.  Halsted,  24  Id. 
828  ;  Diggs  v.  Wolcott,  4  Cranch  179 ;  Rogers  v.  Cincinnati,  6  McLean,  887; 
Kittredge  v.  Emerson,  16  N.  H.  227 ;  Gould  &  Tucker's  Notes  to  Rev.  Stat, 
191.  The  federal  courts,  however,  may  enjoin  a  state  officer  from  carrying  out 
a  state  law  which  is  in  opposition  to  the  constitation  or  laws  of  the  United 
States :  Davis  v.  Gray,  16  Wall.  208.  In  an  action  on  the  judgment  of  an- 
other  state,  proceedings  may  be  stayed  by  injunction,  where  soch  judgment 
was  fraudalentiy  obtained,  or  has  been  since  reversed :  Sumner  9.  Marcy,  8 
Wood.  &  Min.  106 ;  McJilton  v.  Love,  18  HL  486 ;  Pearce  o.  Olney,  20 
Conn.  644 ;  which  last  case  was  affirmed  in  Dobson  v,  Pearoe,  1  Duer  148 ; 
affirmed  on  appeal ;  see  8  Am.  Law.  Reg.  206,  which  was  the  original  suit. 
Equity  will  not,  as  a  rule,  interfere  with  the  prosecution  of  a  criminal  proceed- 
ing, unless  a  suit  in  equity  with  regard  to  the  same  matter  is  already  pending, 
or  rights  of  property  are  invaded  by  such  means :  see  York  o.  Pilkington,  2 
Atk.  802;  Turner  v.  Turner,  16  Jur.  218;  Atknta  v.  Gate  City,  etc.,  Co.,  71 
Ga.  106 ;  18  Am.  L.  Rev.  699. 
1  Anon.,  1  P.  Wms.  801 ;  Macnamara  v.  Maoquire,  1  Dick.  228. 
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ftandulent  fiat  of  bankruptcy.^  And  it  ha&  been  argued,  that  there 
is  an  equity  to  restrain  assignees  fix>m  making  a  dividend,  during 
the  pendency  of  a  suit  for  an  equitable  daim.  But  it  is  decided 
that  no  such  equity  exists,  and  that  the  administration  of  a  bank- 
rupt's property,  when  once  it  is  determined  what  the  property 
is,  feUs  whoUy  within  the  province  of  the  Court  of  Bankrnptejr.» 

If  the  court  in  which  the  proceedings  complained  of  have  been 
taken,  is  itself  a  court  of  equitable  jurisdiction,  and  competent  to 
adjudicate  on  the  whole  matter,  an  injunction  cannot  be  obtained, 
unless  the  suitor  against  whom  it  is  asked,  has  been  previously 
bound  by  a  decree  of  the  Court  of  Chancery,  or  has  voluntarily 
snbmitted  to  the  jurisdiction  of  that  court.'  , 

In  addition  to  the  injunctive  jurisdiction  in  r^ular  suits,  there 
is  a  similar  authority  exercised  in  a  summary  way,  where  proceed- 
ings have  been  taken  in  another  court,  against  or  by  officers  of  the 
Court  of  *Chancery,  in  respect  of  claims  arising  out  of 
their  official  acts.  In  this  as  well  as  the  former  cases,  the  ^  ^ 
principle  on  which  the  court  proceeds  is  that  of  giving  efficacy  to 
its  own  authority  by  rejecting  foreign  interference.  If  its  pro- 
cesses are  improperly  or  irr^ularly  issued,  that  is  a  matter  to  be 
dealt  with  by  itself  alone ;  and  if  redress  be  sought  elsewhere  an 
mjunction  will  lie.  If  in  acting  under  a  regular  authority,  its 
officers  misconduct  themselves,  that  is  a  matter  which  may,  at  the 
discretion  of  the  court,  be  either  left  to  the  ordinary  tribunal,  or 
examined  by  itself.  But  the  latter  course  is  generally  adopted, 
and  the  parties  are  enjoined  from  having  recourse  to  law.^  The 
officers  of  the  court  may,  e  conversoy  be  restrained  at  law  in  respect 
of  claims  arising  to  them  in  their  official  capacity .'^ 

The  relief  by  injunction  against  proceedings  at  law  is  also  ap- 

>  AUwood  V.  Banks,  2  Beav.  192 ;  Perry  r.  Walker,  1  N.  C.  C.  672. 
'  Halford  v.  Gillow,  IS  Sim.  44 ;  Thompson  v,  Derham,  1  Hare  858. 

*  Jackson  v.  Leaf,  1  J.  &  W.  229 ;  Harrison  v.  Gumey,  2  Id.  568 ;  Boulter 
V,  Boalter,  2  Bear.  196,  n. ;  infrOj  Administration. 

^  Frowd  V.  Lawrence,  1  J.  &  W.  685 ;  Phillips  v.  Worth,  2  R.  &  M.  688 ; 
Aston  V,  Heron,  2  M.  &  E.  890 ;  Chalie  v,  Pickering,  1  K.  749 ;  Empringham 
V.  Short,  8  Hare  461 ;  Evelyn  v,  Lewis,  8  Id.  472 ;  Parley  v.  Nicholson,  1 
Conn,  k  L.  207 ;  Peek  v.  Crane,  25  Vt.  146. 

*  Re  Weaver,  2  M.  &  C.  441 ;  Blondell  v,  Gladstone,  9  Sim.  455 ;  Ambrose 
V.  Dnmnow  Union,  8  Beav.  48. 
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plied  under  a  distinct  equity  on  bills  of  peace  and  bills  of  inter- 
pleader. 

A  bill  of  peace  is  a  bill  filed  for  securing  an  established  l^al 
title  against  the  vexatious  recurrence  of  litigation,  whether  by  a 
numerous  class  insisting  on  the  same  right,  or  by  an  individual  re- 
iterating an  unsuccessful  daim.  The  equity  is,  that  if  the  right 
be  established  at  law,  it  is  entitled  to  adequate  protection.^ 

Bills  of  peace  of  the  first  dass  are  those  where  the  same  right  is 
claimed  by  or  against  a  numerous  body ;  as,  for  example,  where  a 
parson  claims  tithes  against  his  parishioners,  or  the  parishioners 

>  Sheffield  Water  Works  v.  Yeomans,  L.  R.  2  Ch.  Ap.  S.  See  Black  v. 
Shreye,  8  Halst.  Ch.  440 ;  Bond  v.  Little,  10  Ga.  895.  In  order  to  the  main- 
tenance  of  a  bill  of  peace,  the  complainant  mast  have  first  established  his  title 
at  law:  Eldridge  v.  Hill,  2  Johns.  Ch.  281;  Bond  v.  Little,  10  Ga.  895; 
Morgan  v.  Smith,  11  III.  194 ;  Gunn  v.  Harrison,  7  Ala.  585 ;  West  v.  Major, 
etc.,  10  Paige  589 ;  Lowe  v.  Lowry,  4  Hammond  78 ;  Harmer  v.  Gwjnne,  5 
McLean  818 ;  Paterson  &  Hudson  Biver  R.  R.  Co.  v.  Jersey  City,  1  StockL 
(N.  J.)  484;  Smith  v.  McConnell,  17  111.  185;  Caroo.  Pensacola  City  Co., 
19  Fla.  766 ;  Orton  v.  Smith,  18  How.  268 ;  unless  where  the  parties  to  the 
controversy  are  so  numerous  that  a  suit  in  equity  is  indispensable  to  compre- 
hend them  all,  and  to  prevent  a  multiplicity  of  suits :  Eldridge  o.  Hill,  vf 
supra;  NichoU  v.  Trustees,  etc.,  1  Johns.  Ch.  166;  Lapeer  Co.  v.  Hart, 
Barring.  Ch.  157;  Nevitt  v.  Gillespie,  1  How.  (Miss.)  108;  Lehigh  VaL  R. 
R.  Co.  V.  McFarlan,  4  Stewart  780 ;  Third  Ave.  R.  R.  Co.  v.  Mayor  of  N.  Y., 
54  N.  Y.  159;  Guess  v.  Stone  Mountain,  etc.,  Co.,  67  Ga.  215;  Fox  River 
F.  &  P.  Co.  V.  Kelley,  70  Wis.  287 ;  De  Forest  v.  Thompson,  40  Fed.  Rep. 
875.  But  where  repeated  suits  have  already  been  brought  and  judgments  ren- 
dered therein,  a  bill  in  equity  will  not  lie :  Mt.  Zion  v.  Gillman,  14  Fed.  Rep. 
128. 

Where  a  bill  is  filed  for  the  purpose  of  preventing  a  multiplicity  of  suits  at 
law,  and  to  have  the  title  to  land  finally  settled  in  one  suit,  under  the  direction 
of  the  chancellor,  it  seems  that  the  bill  will  be  sustained,  though  there  has 
been  but  one  trial  at  law :  Trustees  of  Huntington  v.  NicoU,  8  John.  566. 
Bills  to  enjoin  the  defendant  from  repeated  acts  of  trespass  resemble  bills  of 
peace :  Livingston  v.  Livingston,  6  Johns.  Ch.  497 ;  Chadboume  v.  Zilsdorf, 
84  Minn.  48 ;  Ellis  v.  Wren,  84  Ky.  254 ;  Stone  v.  Roscommon  Lumber  Co., 
59  Mich.  24.  But  see  Ellsworth  v.  Hale,  88  Ark.  688.  Such  are  biHs  to  re. 
strain  the  interference  with  or  obstraction  of  a  watercourse :  Coming  v.  The 
Troy  Iron  Factory,  89  Barb.  827 ;  B.  c.  40  N.  Y.  206 ;  Higgin  v.  Flemington 
Water  Co.,  86  N.  J.  Eq.  538 ;  Graham  v.  Dahlonega,  etc.,  Co.,  71  Ga.  296 ; 
Holsman  v.  The  Boiling  Spring  Co.,  1  McCart.  885 ;  Lyon  v.  McLaughlin,  82 
Vt.  428 ;  Angell  on  Watercourses,  §  444 ;  Scheetc's  Appeal,  85  Pa.  St  88. 
Courts  of  equity  will  also  interfere  by  injunction  to  restrain  the  back  flowage 
of  water :  Sheldon  o.  Rockwell,  9  Wis.  166.  See  tn/ro,  211,  Nuisance. 
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all^  a  modus  against  the  parson;  where  the  lord  of  a  manor 
claims  a  right  against  the  tenants,  or  the  tenants  claim  a  common 
right  against  the  lord  ;^  or  where  the  owner  of  an  ancient  mill  claims 
service  to  his  mill  from  all  the  tenants  of  a  '''particular 
district  In  all  these  cases  the  only  form  of  procedure  at  L  -I 
common  law  would  be  that  of  a  separate  action  by  or  against  each 
parishioner  or  tenant,  which  would  only  be  binding  as  between  the 
immediate  parties,  and  would  leave  the  general  right  still  open  to 
litigation.  In  order  to  remedy  this  evil,  a  suit  may  be  sustained  in 
the  Court  of  Chancery,  in  which  all  parties  may  be  joined,  either 
individually,  or  as  represented  by  an  adequate  number.  If  any 
question  of  right  be  really  in  dispute  it  will  be  referred  to  the  de- 
cision of  a  court  of  law;  and  when  the  general  right  has  been 
&irly  ascertained,  an  injunction  will  be  granted  against  further 
litigation.'  If  particular  individuals  have  special  grounds  of  claim, 
those  claims  will  be  left  untouched. 

In  order  to  originate  this  jurisdiction,  it  is  essential  that  there 
be  a  single  claim  of  right  in  all  arising  out  of  some  privity  or  rela- 
tionship with  the  plaintiff. 

A  bill  of  peace,  therefore,  will  not  lie  against  independent  tres- 
passers, having  no  common  claim,  and  no  appearance  of  a  common 
claim,  to  distinguish  them  from  the  rest  of  the  community ;  as,  for 
example,  against  several  booksellers  who  have  infringed  a  copy- 
right, or  against  several  persons  who,  at  different  times,  have 
obstructed  a  ferry.  For  if  a  bill  of  peace  could  be  sustained  in 
snch  a  case,  the  injunction  would  be  against  all  the  people  of  the 
kingdom.' 

'  A  bill  of  peace  will  not  lie  to  establish  the  rights  of  one  commoner  alone  ; 
it  must  be  filed  for  himself  and  others :  Phillips  v.  Hudson,  L.  R.  2  Ch. 
App,  242. 

'  Mitf.  145,  146 ;  How  v.  Bromsgrove,  1  Vern.  22 ;  Tenham  v.  Herbert,  2 
Atk.  4S8. 

*  Mitf.  147,  148;  Dilly  v.  Doig,  2  Yes.  Jr.  486.  No  bill  of  peace  will  lie 
where  the  rights  and  responsibilities  of  the  defendants  neither  arise  from,  nor 
depend  npon,  nor  are  in  any  way  connected  with  each  other :  Randolph  v. 
Kinney,  8  Band.  894.  See  Miller  v.  Grandy,  IS  Mich.  540;  Wilkerson  v. 
Walters,  1  Idaho  N.  S.  564.  An  allegation  that  the  defendants  haye  fraudu- 
lently confederated  to  harass  the  plaintiff  with  suits  will  not  uphold  an  itrjuno- 
tion  when  the  defendants  claim  adversely  to  each  other :  McHenry  v.  Hazard, 
45  Barb.  (N.  Y.)  657.     An  injunction  to  restrain  a  multiplicity  of  suits  will 
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There  are  two  cases  which  constitute  apparent  exceptions  to  this 
rule,  which  are  known  respectively  as  the  "  Case  of  the  Duties," 
and  the  ''  Case  of  the  Fisheries."^ 

In  the  first  of  these  cases  the  daim  was  for  a  duty  on  all  im- 
ported cheese.  And  the  case  has  been  sometimes  treated  as  if  the 
City  of  London  had  filed  a  bill,  in  the  nature  of  a  bill  of  peace, 
r*oni  1  ®S*^^®*  several  importers,  claiming  to  have  the  *dutie8  per- 
I-  -J  manently  established.  From  the  report,  however,  that 
does  not  appear  to  have  been  the  case.  It  appears  that  the  cor- 
poration filed  distinct  bills  against  several  importers ;  first  against 
A.,  then  against  B.,  and  then  the  bill  in  question  against  C.  De- 
crees being  obtained  against  A.  and  B.,  they  claimed  a  right  not  to 
enforce  those  decrees  against  C,  but  to  give  in  evidence  the  deposi- 
tions on  which  they  had  been  founded ;  allying,  however,  at  the 
same  time,  that  even  without  those  depositions,  they  had,  in  the 
suit  against  C.  himself,  given  other  proof  sufficient  to  establish 
their  right.  The  decree  decides  that  the  right  was  established 
against  C. ;  but  the  reasons  for  the  decision  are  not  reported ; 
and  it  does  not  appear  whether  any  weight  was  in  &ci  given  to 
the  previous  suits.  The  case,  therefore,  appears  to  be  no  authority 
for  the  doctrine  that  a  number  of  defendants,  who  were  severally 
liable  to  the  duties,  might  have  been  united  in  a  bill  of  peace. 

In  the  second  case,  the  plaintiff  claimed  a  fishery  in  the  river 
Ouse,  and  filed  a  bill  of  peace  against  several  trespassers.  Lord 
Hardwicke's  first  impression  was  against  the  bill;  but  he  ulti- 
mately allowed  it,  partly  on  the  authority  of  the  City  of  London  r. 
Perkins,  and  partly  because  the  defendants  were  in  &ct  distin- 
guished fix)m  the  community  at  large,  as  being  owners  of  adjacent 
grounds,  and  as  claiming  fisheries  in  that  character.  The  first  of 
these  grounds,  as  I  have  already  suggested,  is  hardly  warranted  by 
the  report  of  that  case.  The  second  ground  appears  to  be  that  on 
which  Jjord  Hardwicke  mainly  relied,  and  is  consistent  with  the 
terms  in  which  the  case  was  spoken  of  by  Lord  Eldon.' 

not  lie  when  tbe  court  of  law  is  competent  to  give  relief  by  ooDSolidating  them : 
High  on  Injunctions,  §  62 ;  Washburn's  App.  105  Pa.  St.  4S0. 

>  City  of  London  v.  Perkins,  8  B.  P.  C.  by  Toml.  602 ;  Mayor  of  Toork  o. 
Pilkington,  1  Atk.  282 ;  Story  on  Pleading,  ss.  124,  125. 

'  City  of  London  v.  Perkins,  8  B.  P.  C.  602 ;  Mayor  of  York  v.  Pilkington, 
1  Atk.  283 ;  Weale  v.  West  Middlesex  Waterworks,  IJ.  &  W.  866,  869. 
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Bills  of  peace  of  the  seoond  class  are  those  where  a  right,  claimed 
by  an  individual,  is  indefinitely  litigated  by  him  without  success. 
The  necessity  for  bills  of  this  class  originates  *in  the  na-  r^coAoi 
tore  of  the  action  of  ejectment,  which  is  based  on  a  ficti- 
tious dispate  between  fictitious  parties,  so  that  the  rights  of  the 
real  litigants  are  only  indirectly  tried.  The  consequence  of  this  is 
that  the  result  of  the  action  is  not  conclusive,  but  that  iresh  actions 
may  be  repeatedly  brought,  and  the  successful  party  harassed  by 
indefinite  litigation.  In  order  to  remedy  this  oppression  a  juris- 
diction has  been  assumed  by  the  Court  of  Chancery ;  and  a  bill 
will  lie,  after  repeated  trials  at  law  and  satisfactory  verdicts,  to 
have  an  injunction  against  further  litigation.^  The  right  to  this 
jurisdiction  was  formerly  much  questioned.  Lord  Cowper,  in  a 
celebrated  case,  where  the  title  to  land  had  been  five  times  tried  in 
ejectment)  and  five  uniform  verdicts  giveu,  refused  to  exercise  it; 
but  his  decision  was  overruled  by  the  House  of  Lords.' 

*  See  Marsh  v.  Reed,  10  Ohio  847.  By  statutory  provisions  in  Pennsyl- 
▼ania,  and  perhaps  in  other  states,  two  yerdicts  in  ejectment,  for  either  party^ 
are  an  abaolnte  bar  to  any  fhture  suit.  Such  provision  will  not  interfere  with 
the  right  of  a  court  of  the  United  States  to  entertain  a  bill  of  peace  as  to  eject- 
ment in  its  own  jurisdiction,  and  the  bill  may  be  maintained  in  a  proper  case, 
though  the  technical  bar  of  the  statute  does  not  apply :  Craft  v.  Lathrop,  2 
Wall.  Jr,  108. 

«  Earl  of  Bath  v.  Sherwin,  Prec.  Ch.  261 ;  s.  c.  4  B.  P.  C.  by  Toml.  878; 
Mitf.  148,  144.  On  a  principle  similar  to  that  which  governs  bills  of  peace  of 
the  second  class,  courts  of  equity  will  interfere  to  quiet  the  enjoyment  of  a 
right,  or  to  establish  it  by  a  decree,  or  to  remove  a  cloud  from  a  title.  See 
Crews  o.  Burcham,  1  Black  852 ;  Cross  v,  De  Valle,  1  Wall.  1 ;  Kennedy  v. 
Kennedy,  48  Pa.  St.  417 ;  Bean  v.  Coleman,  44  N.  H.  589.  As  to  bills  to 
remove  a  cloud  from  a  title,  see  Doe  v.  Doe,  87  N.  H.  268;  Kimberly  tr. 
Fox,  27  Conn.  807 ;  Munson  v.  Munson,  28  Id.  582 ;  Eldridge  v.  Smith,  84 
Tt.  484 ;  Watts  v.  Gnnn,  58  Miss.  502 ;  Brown  v.  Stewart,  56  Md.  421 ; 
Busbee  v.  Macy,  85  K.  C.  829 ;  Busbee  v,  Lewb,  Id.  882 ;  Murray  p«  Hazell, 
99  Id.  168;  Aiken  v.  Suttle,  4  Lea  (Tenn.)  108  ;  Keens  v.  Gasling,  24  Neb. 
810;  Coolidge  v.  Forward,  11  Or.  118;  Parker  v.  Stevens,  59  N.  H.  208; 
Heynolds  v.  Crawfordsville  Bk.,  112  U.  S.  405;  U.  S.  v.  Wilson,  118  Id. 
86;  Frost  v.  Spitley,  121  Id.  552;  Mellen  v.  Udime  Iron  Works,  181  Id. 
852;  Preston  v.  Smith,  26  Fed.  Rep.  884 ;  Leary  v.  DufT,  187  Mass.  147; 
Russell  V.  Barstow,  144  Id.  189;  Mathews  v.  Marks,  44  Ark.  486;  Stewart 
».  Crysler,  100  N.  Y.  878 ;  Moores  v.  Townshend,  102  Id.  887 ;  Culver  ». 
Phelps,  22  N.  E.  Rep.  809  (lU.) ;  Pratt  v,  Kendig,  128  111.  298;  Steams  o. 
Htrman,  80  Ya.  48 ;  De  Camp  9.  Camahan,  26  W.  Va.  889 ;  Gamage  v. 
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A  bill  of  interpleader  is  a  bill  filed  for  the  protection  of  a  person, 
from  whom  several  persons  claim  legally  or  equitably  the  same 
thing,  debt,  or  duty ;  but  who  has  incurred  no  independent  liability 
to  any  of  them,  and  does  not  himself  daim  an  interest  in  the  matter. 
The  equity  is  that  the  conflicting  claimants  should  litigate  the  matter 
amongst  themselves,  without  involving  the  stakeholder  in  their 
dispute.^ 

The  principle  on  which  the  jurisdiction  is  based,  that  of  protect- 
ing a  mere  stakeholder  between  conflicting  claimants,  was  always 
recognized  at  common  law,  and  was  applied  where  a  chattel  had 
come  to  a  man's  possession  by  accident,  or  by  bailment  from  both 
claimants  jointly,  or  from  those  under  whom  both  made  title. 

The  technical  forms  of  pleading  at  law  excluded  the  application 
of  this  principle,  except  where  the  possession  had  arisen  fix>m  bail- 
ment or  accident ;  but  the  principle  itself  was  acknowledged ;  and 

Harris,  79  Me.  581 ;  Weaver  v.  Arnold,  15  R.  I.  58;  Armstrong  v.  Connor, 
86  Ala.  850;  Fender  v.  Powers,  62  Mich.  824;  Davis  v.  Sloan,  95  Mo.  553^ 
Swayze  v.  Bride,  84  Mo.  App.  414 ;  Herron  r.  Knapp.  etc.,  Co.,  72  Wis. 
558;  Jellison  v.  Halloran,  40  Minn.  485;  Quinn  v.  Qoinn,  76  Ll  565; 
Sheppard  v.  Nixon,  48  N.  J.  £q.  627;  Benner  v.  Kendall,  21  Fla.  584; 
Thomas  v.  Simmons,  108  Ind.  588;  Amdt  o.  Griggs,  184  U.  8.  816;  High 
on  Injunctions,  §  872  ;  Story's  £q.,  §  700 ;  ante,  Chapter  on  Beacissioo  and 
Cancellation. 

1  Strange  v.  Belle,  11  6a.  108 ;  Fariev  v.  Blood,  10  Foster  (N.  H.)  854. 
See  on  this  subject,  generally,  Cabab6  on  Interpleader  (Ix>ndoii,  1889).  A 
bill  of  interpleader,  strictly  so  called,  is  where  the  complainant  claims  no  relief 
against  either  of  the  defendants,  but  only  asks  for  leave  to  pay  the  money,  or 
deliver  the  property,  to  the  one  to  whom  it  of  right  belongs,  and  that  he  may 
thereafter  be  protected  from  the  claims  of  both :  Bedell  v.  Hofiinan,  2  Paige 
Ch.  199;  Lincoln  v.  Rutland,  etc.,  R.  R.  Co.,  24  Vt.  689;  Mount  Holly 
Turnpike  Co.  v.  Ferree,  2  Green  (N.  J.)  117;  Burton  v.  Black,  82  Ga.  58; 
Hathaway  v.  Foy,  40  Mo.  540;  La.  State  Lottery  Co.  v.  Clark,  16  Fed.  Rep. 
20 ;  Wells,  Fat^  &  Co.  v.  Minor,  25  Id.  588 ;  Schlnter  v.  Harvey,  65  Cal. 
158;  Hastings  v.  Cropper,  8  Del.  Ch.  165;  Ketcham  v.  Brazil  Block  Coal 
Co.,  88  Ind.  515;  Moore  v.  Bamheisel,  45  Mich.  500;  Kortjohn  v.  Seimcrs, 
29  Mo.  App.  271 ;  Orr  Water  Ditch  Co.  v.  Larcombe,  14  Nev.  58 ;  B.  &  O. 
R.  R.  Co.  V,  Arthur,  90  N.  Y.  284 ;  Fahie  t^.  Lindsay,  8  Or.  474.  The  right 
of  interpleader  is  given  now  by  statute,  in  England  and  many  of  the  United 
States,  to  defendants  at  law  in  most  cases.  In  Missouri  such  a  bill  may  be 
maintained  against  non-residents  in  certain  cases :  Freeland  o.  Wilson,  18  Mo. 
880.  The  defendants  to  a  bill  of  interpleader  may  compromise  the  dispute ; 
and  the  complainant  has  no  right  to  prevent  this :  Horton  v»  The  Churdk,  84 
Vt.  809. 
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in  equity,  where  thoee  forms  did  not  exist^  its  operation  was 
extended  to  all  cases  where  *the  same  things  debt,  or  duty  r^consi 
was  the  sabject  of  both  claims.^  The  equity  originates  in 
the  double  claim  made  on  the  complainant  and  the  inadequate  pror 
tection  afforded  him  at  law.  The  £icty  therefore,  that  both  the 
daims  are  l^al,  does  not  preclude  the  party  sued  from  resorting  to 
equity ;  as,  for  example,  when  tiie  assignees  of  a  bankrupt  and  the 
bankrupt  himself,  being  unable  to  i^ree  on  the  validity  of  the^^, 
threaten  separate  actions  against  a  debtor.'  The  necessity,  how- 
ever, for  bills  of  interpleader,  where  both  the  claims  are  legal,  is 
much  diminished,  although  the  jurisdiction  is  unaffected,  by  a  late 
statute,  enacting  that  on  the  application  of  the  defendant  in  any 
action  of  assumpsit,  debt,  detinue,  or  trover,  showing  that  he  claims 
no  interest  and  that  the  right  is  claimed  by,  or  supposed  to  belong 
to,  some  third  party,  who  has  sued  or  is  expected  to  sue,  and  that 
the  defendant  does  not  collude  with  such  third  party,  but  is  ready 
to  bring  into  court  or  otherwise  dispose  of  the  subject-matter  as  the 
court  shall  direct,  such  third  party  may  be  ruled  to  appear,  the  pro- 
ceedings in  the  action  may  be  stayed,  and  directions  may  be  given 

for  trying  the  right  between  the  real  claimants.' 

If  one  of  the  claims  be  equitable,  the  statute  does  not  apply, 

and  the  jurisdiction  is  in  equity  alone.^ 

I  Mitf.  141 ;  Crawshay  v.  Thornton,  2  M.  &  C.  1,  21. 

'  Lowndes  v.  Coroford,  IS  Yes.  299. 

M  &  2  Wm.  4,  c.  58. 

*  Ltngton  p.  Horton,  8  Beay.  464.  A  bill  of  interpleader  may  be  filed, 
althoDgfa  the  claim  of  one  of  the  claimants  is  actionable  at  law,  and  that  of 
Ae  other  in  equity :  Lozier's  £x'rB  v.  Van  Saun's  Adm'rs,  2  Green  Ch.  825  ; 
Newhall  o.  Kastans,  70  Bl.  156;  Richards  v.  Salter,  6  Johns.  Ch.  445;  Oil 
Ron  Co.  o.  Gale,  6  W.  Va.  525 ;  Yates  v.  Tisdale,  8  £dw.  Ch.  71 ;  Hamil- 
ton V.  Blaiksy  3  De  G.  &  Sm.  688.  But  see  Hurst  v.  Sheldon,  18  C.  B.  N. 
8.750. 

And  where  a  person  is  in  danger  of  being  doubly  vexed  by  adverse  claim- 
•ntB,  whether  by  suit  commenced  or  only  threatened,  he  may  file  a  bill  of  inter- 
pleader:  Gibson  v.  Groldthwaite,  7  Ala.  281 ;  Yates  v.  Tisdale,  tupra;  Rich- 
nds  «.  Salter,  6  Johns.  Ch.  445;  McWhirter  v.  Halsted,  24  Fed.  Rep.  828. 
Bot  it  seems  that  where  the  double  claim  has  been  occasioned  by  the  act  of  the 
stakeholder,  he  has  no  right  to  file  a  bill  of  interpleader :  Desborough  v.  Har- 
ris, 4  De  G.,  M.  &  G.  489 ;  Conley  9.  Ala.,  etc.,  Ins.  Co.,  67  Ala.  472.  And 
where  the  claim  of  one  party  is  frivolous  or  invalid,  the  application  will  be 
denied:  Pnstet  o.  FlanneUy,  60  How.  Pr.  (N.  Y.)  67. 
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It  is  apparent  fi^m  the  definition  already  given  that^  in  order  to 
originate  the  equity  of  interpleader,  three  things  are  essential,  viz : 
1.  That  the  same  thing,  debt,  or  duty  be  claimed  by  both  the  par- 
ties against  whom  relief  is  asked ;  2.  That  the  party  seeking  relief 
have  incurred  no  independent  liability  to  either  claimant ;  and  3. 
That  he  chum  no  interest  in  the  matter. 

1.  The  same  thing,  debt,  or  duty  must  be  claimed  by  both.' 
r*904l  *^^  ^^  subject  in  dispute  has  a  bodily  existence,  as  in 
the  original  cases  of  interpleader  at  law,  no  difficolly  can 
arise  on  the  ground  of  identity ;  but  where  it  is  a  chose  in  action^ 
it  becomes  necessary  to  determine  what  constitutes  identity.  And 
this  is  a  question  attended  occasionally  with  much  difficulty,  and 
which,  in  each  case,  must  be  determined  by  the  original  nature  and 
constitution  of  the  debt.  Where,  for  example,  an  auctioneer,  by 
direction  of  the  owner,  had  sold  to  two  persons  successively,  and 
had  received  a  deposit  fix)m  each,  it  was  held  that  the  auctioneer 
could  not  support  a  bill  of  interpleader  agmnst  the  owner  and  the 
two  purchasers ;  because,  although  there  was  one  question  in  com- 
mon between  the  purchasers,  viz.,  which  was  to  be  the  purdiaser 
of  the  estate,  their  claims  as  against  the  auctioneer  were  for  two 
different  things,  viz.,  by  each  for  his  own  deposit.  The  Ull,  there- 
fore, was  dismissed  as  against  a  second  purchaser  with  costs,  and  it 
was  decreed  that  the  seller  and  the  first  purchaser  should  interplead 
as  to  the  first  deposit.  And  again  at  law,  where  a  purchaser  of 
tea  was  sued  by  the  seller  for  the  price,  and  was  also  sued  in  trover 
by  a  person  who  alleged  himself  to  be  the  real  owner,  it  was  held 
not  to  be  a  case  of  interpleader ;  for  the  parties  were  not  seeking 
the  same  thing.  The  one  was  endeavoring  to  obtain  the  price  of 
the  goods,  the  other  damages  for  thdr  conversion.' 

^  See  City  Bank  v.  Bangs,  2  Paige  Ch.  570 ;  Hajes  v.  Johnson,  4  Ala.  267 ; 
Briant  v.  Reed,  1  McCart.  271 ;  Wilkinson  v.  Searcej,  74  AUl  248 ;  Fulton 
Bank  v.  Cbase,  25  N.  Y.  St  Rep'r  711.  If  the  bill  shows  affinnativelj  that 
neither  of  the  defendants  has  a  right  to  the  fund,  it  will  be  dismissed  on  de- 
murrer: Barker  v.  Swain,  4  Jon.  Eq.  220.  See  Gilmore  v.  Devlin,  4  Mac 
Arthur  (D.  C.)  806.  Where  there  are  two  claimants  to  a  part  of  a  fund,  a 
bill  wiU  lie  to  make  them  ascertain  their  shares :  Van  Zandt  p.  Van  Zandt,  7 
N.  r.  Super.  Ct.  706. 

'  Glyn  V.  Duesbury,  11  Sim.  189 ;  Hoggart  v.  Cutts,  Or.  &  P.  197 ;  Slaney 
r.  Sidney,  14  Mee.  &  W.  800 ;  15  L.  J.  Ezch.  72. 
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2.  The  party  seeking  relief  must  have  incurred  no  independent 
liability  to  either  claimant.^ 

In  the  case,  therefore,  of  a  tenant  sued  by  his  landlord,  or  an 
agent  by  his  principal,  a  claim  adverse  to  the  landlord  or  principal 
will  not  warrant  a  bill  of  interpleader,  unless  it  originate  in  his 
own  act,  done  after  the  commencement  of  the  tenancy  or  agency, 
and  creating  a  doubt  who  is  the  true  landlord  or  principal,  to 
whom  the  tenancy  or  agency  refers.'  In  like  manner  a  bill  of  in- 
terpleader will  not  lie,  if  the  party  seeking  relief  has  acknowledged 
a  title  *in  one  of  the  claimants,  and  has  thus  incurred  an  r«oo*1 
independent  liability  to  him.  If  misrepresentation  was 
used  to  obtain  that  acknowledgment,  it  may  create  an  equity  to  be 

'  See  Nat.  Life  Ids.  Co.  v.  Pingrey,  141  Mass.  411 ;  nor  stand  to  either 
ptrty  in  the  rehiticm  of  a  wrong-doer:  Conlay  v.  Ala.,  etc.,  Ins.  Co.,  67  Ala. 
472. 

*  Whitewater,  etc.,  Co.  0.  Comegys,  2  Cart.  (Ind.)  469 ;  Crane  v.  Bum- 
tnger,  1  Cart.  165;  Cook  o.  Rosslyn,  1  Giff.  167.  A  strict  bill  of  inter- 
pleader cannot  be  maintained  by  a  bailee  or  agent,  to  settle  the  conflicting 
claims  of  bailor  or  principal,  and  a  stranger  who  claims  the  property  by  a  dis- 
tinct and  independent  title :  Bartlett  v.  Sultan,  28  Fed.  Bep.  257.  And  see 
Bobinsoo  v.  Jenkins,  24  Q.  B.  D.  275 ;  Boston  Nat.  Bk.  v.  SkiUings,  etc.,  Co., 
132  Mass.  410.  Tet  the  mere  fact  that  a  contract  relation  existed  with  one  of 
tiie  parties  will  not  necessarily  deprive  the  claimant  of  his  right  to  such  relief: 
Bechtel  v.  Sheafer,  117  Pa.  St.  555.  Neither  can  an  attorney  maintain  such 
a  hill  to  settle  the  claim  for  money  which  he  has  collected  for  hia^  client :  Mar- 
vin v.  Elwood,  11  Paige  Ch.  865;  otherwise,  when  the  money  is  claimed  by 
two  creditors  of  the  client,  the  latter  himself  disclaiming  any  interest :  Sammis 
V,  L'Engle,  19  FUl  800.  But,  it  seems,  a  bill  of  interpleader,  as  between 
principal  and  agent,  is  admissible,  where  the  claim  is  under  a  deriTative  and 
not  under  an  adverse  tide.  And  hence,  an  attorney  who  has  collected  money 
may  file  a  bill  of  interpleader  in  respect  of  the  same  against  defendants  who 
set  np  a  derivative  claim  from  the  person  for  whom  the  attorney  undertook  the 
coOection ;  and  this,  although  he  may  be  entitled  to  retain  a  part  of  it  to  com- 
peaiate  his  services:  Gibson  v.  Goldthwaite,  7  Ala.  281.  So,  an  executor, 
standing  between  two  claimants,  one  of  whom  clums  by  title  paramount  to  the 
testator's,  and  the  other  as  a  legatee  under  the  will,  is  not  entitled  to  an  inter- 
pleader; his  daty  being  clearly  to  protect  the  legatees:  Adams  v.  Dixon,  19 
Ga.  513 ;  though,  of  course,  where  the  dispute  is  between  legatees  they  may 
be  eompdled  to  interplead  :  Morse  v.  Steams,  181  Mass.  389.  He  may,  how- 
ever, file  a  bill  in  the  nature  of  an  interpleader  to  determine  whether,  under  a 
propor  construction  of  a  will,  slaves  in  his  possession  are  entitled  to  their  free- 
don,  making  the  legatees  and  next  of  kin  of  the  testator  parties :  Osborne  v, 
Taylor,  12  Gratt  (Ya.)  17.    See  Crosby  v.  Mason,  32  Conn.  482. 
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released  from  the  liability ;  but  the  right  of  the  party  deceived  to 
insist  on  such  release  is  not  matter  of  interpleader  between  the  real 
and  apparent  owners.^ 

3.  He  must  daim  no  interest.' 

It  has  been  held,  therefore,  that  if  a  deposit  is  made  by  a  pur- 
chaser at  an  auction,  and  the  auctioneer  is  afterwards  sued  for  the 
deposit  by  the  purchaser  and  vendor,  he  cannot  sustain  a  bill  of 
interpleader  against  them,  if  he  claims  to  deduct  from  his  deposit 
his  commission  and  the  duty.' 

If  the  circumstances  be  such  as  to  sustain  the  jurisdiction,  the 
party  against  whom  the  double  claim  is  made  may,  for  his  own 
protection,  file  a  bill  praying  that  the  claimants  may  interplead 
together,  and  that  he  may  be  indenmified  ;*  and  on  payment  into 
court  of  the  amount  due  may  obtain  an  injunction  against  any  pro- 
ceeding commenced  or  threatened  at  law  or  in  equity.  The  injunc- 
tion may  be  obtained  ex  parte  immediately  on  the  bill  being  filed, 
and  stays  proceedings  both  at  law  and  in  equity,  but  it  stays  them 
until  further  order  only,  and  not,  like  the  common  injunction,  till 
answer  and  further  order.^    It  is  granted  only  on  the  terms  of  pay* 

>  Crawshay  v.  Thornton,  2  M.  &  C.  1 ;  Stoart  v,  Welch,  4  Id.  805 ;  Jew 
V,  Wood,  Cp.  &  P.  186. 

'  Anderson  v.  Wilkinson,  10  S.  &  M.  601 ;  Snodgrass  v,  Butler,  54  Miaa. 
45 ;  Long  v.  Barker,  85  lU.  481 ;  Bridesburg  Mfg.  Co.'8  App.,  106  Pa.  St. 
275;  Killian  v.  Ebbinghans,  110  U.  S.  568  ;  Spragoe  v.  West,  127  Mass.  471. 
Tet  it  is  no  objection  to  a  bill  of  interpleader,  that  the  complainant  has  an 
interest  in  respect  of  other  property  not  in  the  suit,  but  which  might  be  liti- 
gated, that  one  party,  rather  than  the  other,  should  succeed  in  the  interpleader^ 
so  as  to  increase  his  own  chance  of  success,  in  respect  of  such  other  property. 
This  is  only  an  interest  in  the  question,  not  in  the  particular  suit :  Oppenheim 
V.  Leo  Wolf,  8  Sandf.  Ch.  571 ;  see  also  Gibson  v.  Goldthwaite,  7  Ala.  281 ; 
McHenry  v.  Hazard,  45  Barb.  (N.  Y.)  657. 

*  Mitchell  V,  Hayne,  2  S.  &  S.  68  ;  Moore  v.  Usher,  7  Sim.  884 ;  Bignold 
r.  Audland,  11  Sm.  24.  But,  although  he  claims  a  lien  he  may  subsequently 
withdraw  his  claim  and  file  a  bill  of  interpleader :  Jacobeon  v.  Blackhursti  S 
John.  &  H.  486. 

^  The  bill  must  in  general  be  filed  before  or  immediately  after  the  Gommeno»- 
ment  of  the  action,  and  not  delayed  till  after  verdict  or  judgment :  Unioa 
Bank  v.  Kerr,  2  Md.  Ch.  460 ;  French  v.  Bobschard,  50  Vt.  48.  But  where 
the  suit  is  allowed  to  go  to  Terdict  for  the  purpose  of  ascertaining  the  amoant, 
it  is  no  objection :   Hamilton  v.  Marks,  5  De  6.  &  Sm.  688. 

*  Crawford  v.  Fisher,  10  Sim.  479 :  Moore  v.  Usher,  7  Id.  888.  See  Nel* 
son  V.  Barter,  2  Hem.  &  M.  884. 

874 


OF  BILUS  OF  INTERPLEADEB.  205 

ment  into  oourt^  in  order  that  it  may  not  be  abused  to  delay 
payment  of  a  debt  under  a  pretence  of  doubting  to  whom  it  is  due. 
And  the  order  must  be  so  drawn  as  to  make  the  payment  a  condi- 
tion precedent.  But  the  mere  absence  of  an  offer  to  that  effect  in 
the  bill  is  not  a  ground  of  demurrer.^  When  an  answer  has  been 
pat  in  by  the  enjoined  defendant,  he  may  move  to  dissolve 
*the  injunction,  on  notice  to  the  plaintiff  and  his  co-defend-  r^coAf^-i 
ant;  and  if  such  co-defendant  has  also  answered,  an  order 
may  be  made  for  inquiry  as  to  the  respective  titles.  But  such  in- 
quiry cannot  be  directed  whilst  either  answer  is  outstanding,  because 
the  court  cannot  know  what  claim  such  answer  will  make.'  If  the 
cause  is  carried  to  a  hearing,  a  like  inquiry  or  an  action  will  be 
directed  by  the  decree ;  but  the  more  usual  practice  is  to  obtain 
the  direction  at  an  earlier  stage.'  The  decree,  when  made,  may 
terminate  the  suit  as  to  the  plaintiff,  though  the  litigation  may  con- 
tinue between  the  co-defendants ;  and  in  that  case  it  may  proceed 
without  reviver,  notwithstanding  the  plaintiff^s  death.* 

The  only  equity  on  which  the  jurisdiction  of  interpleader  rests, 
is  the  danger  of  injury  to  the  plaintiff  from  the  doubtful  titles  of 
the  defendants.'  He  is  required,  therefore,  to  satisfy  the  court 
that  this  equity  exists  by  annexing  to  his  bill  an  affidavit  that  he 
does  not  collude  with  either  claimant ;  and  the  want  of  that  affi- 
davit is  a  ground  of  demurrer.^     For  the  same  reason  he  should  so 

■  SicTckifig  0.  Bebrens,  2  M.  &  C.  581 ;  Paiili  v.  Von  Melle,  8  Sim.  S27 ; 
Mem  p.  Bell,  6  Id.  1 75  ;  Nash  v.  Smith,  6  Conn.  421 ;  Blue  v.  Watson,  59 
Mi§8.  61 9.  And  yet  the  plaintiflT  ought  to  offer  to  bring  the  money  into  court ; 
and  an  injunction  will  be  allowed  only  upon  compliance  with  such  offer :  Shaw 
V.  Chester,  2  £dw.  Ch.  405 ;  see  also  Biggs  v.  Kouns,  7  Dana  411. 

'  Mastennan  o.  Lewin,  2  Ph.  182. 

*  Townley  v.  Deare,  8  Bear.  218,  216;  Crawford  v,  Fisher,  1  Hare  486, 
441. 

*  Mltf.  60.     See  Lyne  v.  Pennell,  1  Sim.  N.  S.  118. 

'  Accordingly,  where  a  suit  is  pending  to  recover  a  debt,  and  the  debtor  is 
summoned  as  a  garnishee  of  the  creditor  for  the  same  debt,  so  long  as  judg- 
ment in  the  attachment  may  be  reached  before  the  creditor  can  prosecute  his 
suit  to  judgment,  a  bill  of  interpleader  will  not  lie ;  otherwise  if  the  debt  is 
attached  after  judgment  recovered  for  it :  Hastings  v.  Cropper,  8  Del.  Ch. 
165. 

'  Mitf.  49,  148;  Bignold  v,  Audland,  11  Sim.  28;  Gibson  v.  Goldthwaite, 
7  Ala.  281  ;  Atkinson  v,  Manks,  1  Cowen  691 ;  Shaw  v.  Coster,  8  Paige  Ch. 
899*    See  also  Marvin  v,  Elwood,  11  Paige  Ch.  865 ;  Fahie  v,  Lindnay,  8  Or, 
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conduct  bis  proceedings  as  not  to  cause  hardship  and  expense  to 
the  litigant  parties,  beyond  what  his  own  protection  may  require.^ 
But  he  will  be  entitled  to  have  his  own  costs  properly  incurred  out 
of  the  fund  in  dispute,  and  the  court  will  adjudicate  on  their  ulti- 
mate payment,  as  between  the  co-defendants.' 

There  is  also  another  class  of  cases,  somewhat  similar  to  those 
of  interpleader,  originating  in  the  provisions  of  53  Geo.  3,  c.  169, 
by  which  the  responsibility  of  shipowners  for  any  damage  done 
without  their  fault  to  any  other  vessel  or  her  cargo,  is  limited  to 
the  value  of  their  *ship,  and  the  freight  she  is  earning  at 
^  -I  the  time  of  the  accident  By  the  provisions  of  that  act, 
if  several  persons  suffer  such  damage,  and  the  value  of  the  ship 
and  freight  is  not  sufficient  to  pay  them  all,  any  of  the  owners  may 
file  a  bill  in  equity  against  the  claimants  to  ascertain  such  value, 
and  to  obtain  a  ratable  distribution  thereof,  annexing  to  the  bill  an 
affidavit  that  there  is  no  collusion,  that  all  claimants  are  made  par- 
ties, that  the  value  does  not  exceed  an  amount  specified  in  the  affi- 
davit, and  that  the  claims  exceed  such  value.  And  on  sudi  bill 
and  affidavit  being  filed,  and  payment  made  into  court  of  the 
specified  amount,  he  may  obtain  an  injunction  agamst  proceedings 
at  law.' 

The  injunction  against  an  act  commenced  or  threatened,  by 
which  an  equity  would  be  infringed,  like  that  against  suing  in  the 
courts  of  law,  is  oflen  used  as  an  auxiliary  process  in  respect  of 
ordinary  equities ;  e.  g.y  where  a  trustee  is  enjoined  from  oommit- 

474.  An  objection  to  the  form  of  the  affidavit  ahonld  not  be  made  at  the  time 
of  the  motion,  but  on  demurrer :  Hamilton  p.  Marks,  5  De  G.  &  Sm.  68S. 

■  Sieveking  v,  Behrens,  2  M.  &  C.  581 ;  Crawford  v,  Fisher,  1  Hare  486. 

'  Cowtan  V,  Williams,  9  Yes.  107 ;  Campbell  r.  Solomans,  1  S.  &  S.  462 ; 
Jones  V.  Gilham,  Coop.  49 ;  Fenn  v.  Edmonds,  5  Hare  514.  The  stakeholder 
18  entitled  to  costs  out  of  the  fund :  Canfield  v.  Mor^rtn,  1  Hopkins  224 ; 
Aymer  v.  Gault,  2  Paige  Ch.  284.  The  costs  are  to  be  paid,  in  the  first  in- 
stance, out  of  the  fund,  but  eventually  by  the  losing  party :  Thomson  v. 
Ebbets,  1  Hopkins  272;  Farley  r.  Blood,  10  Forster  854.  The  pUiintiff  is  a 
necessary  party  until  he  has  fully  rendered  the  debt  or  duty  required  of  him : 
George  v.  Pilcher,  28  Gratt.  299.  After  he  has  paid  the  money  into  court, 
and  the  defendants  have  interpleaded,  he  cannot  interfere  further  with  the 
suit:  St  Louis  L.  Ins.  Co.  v.  Alliance,  etc.,  Ins.  Co.,  28  Minn.  7. 

*  58  Geo.  8,  c.  159;  Walker  v.  Fletcher,  12  Sim.  420;  1  Ph.  115.     See 
Act  Cong.  1851,  ch.  xliii.  §  4 ;  9  Stat,  at  L.  685. 
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ting  a  breach  of  trast,  a  covenantor  from  infiringing  his  covenant/ 
or  a  fraudulent  holder  of  a  n^otiable  security  fiom  indorsing  it  to 
a  stranger.  But  there  is  one  class  of  cases  in  which  the  necessity 
for  injanctive  relief  constitutes  per  se  an  independent  equity ;  viz., 
that  of  torts  as  a  class  of  civil  wrongs  distinct  from  cases  of  trust, 
of  contract,  and  of  fraud. 

The  principle  of  injunctive  relief  against  a  tort  is,  that  whenever 
damage  is  caused  or  threatened  to  property,  adnutted  or  legally 
adjudged  to  be  the  plaintiff's,  by  an  act  of  the  defendant,  admitted 
or  I^ally  adjudged  to  be  a  civil  wrong,  and  such  damage  is  not 
adequately  remediable  at  law,  the  inadequacy  of  the  remedy  at  law 
is  a  su£Scient  equity,  and  will  warrant  an  injunction  against  the 
oonmiission  or  continuance  of  the  wrong.'  And  though  damages 
cannot  be  given  in  equity  for  the  plaintiff's  loss,  yet  if  the  defen- 
dant has  made  a  profit,  he  will  be  decreed  to  account' 

The  equity  is  not  confined  in  principle  to  any  particular  acts,  but 
those  in  respect  of  which  it  is  most  commonly  '''enforced,  r^onoi 
are  five  in  nmnber,  viz.,  waste,  destructive  trespass,  nui-  ^  ^^^ 
aance,  infnngement  of  patent  right,  and  infringement  of  copyright. 
And  therefore  the  first  point  which  requires  notice  is  the  nature  of 
these  wrongs,  and  the  remedy  given  at  law  to  the  party  injured. 

Waste  is  substantial  damage  to  the  reversion,  done  by  one  having 
an  estate  of  freehold  or  for  years,  during  the  continuance  of  the 
estate.  The  principal  acts  of  waste  are  cutting  timber,  opening 
new  mines^  converting  arable  land  into  pasture,  or  pasture  into 


'  An  injunction  may  be  granted  against  a  distinct  breach  of  coTenant, 
tboQgh  no  damage  be  shown,  or  even,  indeed,  if  such  be  shown  to  be  positively 
barmlesB,  or  perhaps  beneficial :  Steward  v.  Winters,  4  Sandf.  Ch.  587 ; 
Dickenson  p.  Grand.  Junction  Canal  Co.,  15  Beav.  260.  A  court  has  jurisdic- 
tion to  restrain  by  injunction  acts  which  the  defendant  is  bound  by  duty  or 
contract  to  abstain  from :  Dietrichsen  v.  Cabbum,  2  Phillips  52 ;  Beck  with  v. 
Howard,  6  R.  I.  1 ;  St.  Andrew's  Church's  Appeal,  67  Pa.  St.  512.  But  not 
where  there  is  a  complete  remedy  at  law :  Pusey  v.  Wright,  81  Pa.  St.  887 ; 
Gallagher  9.  Fayette  Co.  R.  R.,  88  Id.  102.  Covenants  not  to  do  a  particular 
act  can  be  enforced  by  injunction,  although  accompanied  by  a  clause  providing 
for  stipukted  damages :  Gillis  v.  Hall,  2  Brewst.  (Pa.)  842.  Upon  this  sub- 
ject see  anU^  page  82,  note. 

'  See,  in  Pennsylvania,  Denny  r.  Branson,  29  Pa.  St.  882. 

*  See  Duval  v.  Waters,  1  Bland  576. 
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arable,  and  Femoving  articles  affixed   to  the   freehold.^     With 
respect,  however^  to  waste  of  this  latter  kind,  there  is  a  special 

>  Eyerything  is  waste  which  occasions  a  permanent  injurj  to  the  inheritance^ 
but  the  situation  of  this  country  requires  an  application  of  the  rule  different 
from  that  which  might  be  proper  in  England :  Williams  on  Real  Prop.  23, 
note ;  Hill  on  Trustees  590,  4th  Am.  ed. ;  Drown  v.  Smith,  52  Me.  143 ; 
Keeler  v.  Eastman,  11  Vt.  29S.  Where  a  tenant  for  life  cuts  down  more  tim* 
ber  than  is  necessary  for  the  enjoyment  of  his  estate,  and  has  injured  the 
remainder,  he  is  guilty  of  waste,  and  will  be  restrained  from  a  continuance : 
see  Johnson  v.  Johnson,  2  Hill  Gh.  277;  Livingston  v,  Reynolds,  26  Wend, 
115;  Smith  v.  Foyas,  2  Dessaus.  65;  Lester  v.  Young,  14  R.  L  579;  Dorse/ 
V.  Moore,  100  N.  C.  41 ;  Ashby  v.  Hincks,  58  L.  T.  Rep.  557.  Not  so,  if 
it  does  not  produce  a  lasting  injury  to  the  inheritance :  Shine  v.  Wilcox,  1  Dct. 
&  Batt.  £q.  681 ;  Wilkinson  t;.  Wilkinson,  59  Wb.  557.  Or  if  the  clearing 
is  not  unreasonable,  according  to  the  usage  of  the  country  :  Crawley  v.  Tim- 
berlake,  2  Ired.  £q.  460 ;  McNichol  v.  Eaton,  77  Me.  246 ;  King  o.  Miller, 
99  N.  C.  588.  And  although  it  amounts  to  a  considerable  change  of  woodland 
into  arable :  Alexander  v.  Fisher,  7  Ala.  514 ;  McDuniel  v.  Callan,  75  Ala. 
827.  Firewood  for  the  houses  of  the  tenant  and  servants  may  be  taken : 
Gardiner  v.  Dering,  1  Paige  573 ;  and  see  McCulIough  v.  Irrine,  13  Pa.  St. 
488 ;  Morehouse  v.  Cotheal,  2  Zabriskie  521. 

Where  a  farm  is  occupied  and  used  for  mining  purposes,  any  proper  use  of 
it  in  mining  operations  is  not  waste :  Capner  v.  Flemington  Mining  Ca,  S 
Green  Ch.  467 ;  Findlay  v.  Smith,  6  Munf.  184 ;  Crouch  v.  Purrear,  1  Rand. 
258.  Working  a  gold  mine  so  as  to  produce  irreparable  damage  may  be 
restrained :  McBrayer  v.  Hardin,  7  Ired.  £q.  1 ;  and  so  of  opening  a  new 
mine  of  any  kind :  Owings  v.  Emery,  1  Gill  260 ;  Gaines  v.  Grreen  Pond,  etc., 
Co.,  32  N.  J.  £q.  86 ;  and  see  Chambers  v.  Ala.  Iron  Co.,  67  Ala.  853.  But 
one,  not  a  tenant  in  possession,  who  possesses  a  right  to  dig  ore,  does  not  com- 
mit waste  when  he  takes  out  more  ore  than  he  is  entitled  to:  Grubb's  App., 
90  Pa.  St.  228:  see  Scully  v.  Rose,  61  Md.  408.  A  tenant  for  life  has  no 
right  to  take  clay  or  wood  from  the  premises  for  the  manufacture  of  bricks,  and 
such  acts  are  waste :  Livingston  v.  Reynolds,  2  Hill  157.  And  so  is  it  for  an 
outgoing  tenant  to  plough  up  all  the  meadow  land  on  a  farm :  Chapel  v.  Hull, 
60  Mich.  167.  An  injunction  will  issue  to  prevent  the  commission  of  waste  hj 
one  who  has  but  a  limited  interest  in  or  possession  of  the  property,  when  the 
acts  about  to  be  done  will  work  a  lasting  injury  to  the  inheritance :  Jones  v. 
Whitehead,  1  Pars.  £q.  304.  Contingent  remaindermen  cannot  maintain  a 
bill  against  the  life-tenant  in  possession  to  recover  damage  for  past  waste,  but 
they  may  enjoin  him  from  future  waste :  Cannon  v.  Barry,  59  Miss.  289. 

An  injunction  will  be  granted  to  prevent  the  lessee  from  making  material 
alterations  in  a  dwelling-house,  by  changing  it  into  a  warehouse  or  store,  which 
would  produce  permanent  injur}-  to  the  building :  Douglass  v.  Wiggins,  1  Johns. 
Ch.  485 ;  and  see  Brock  v.  Dole,  66  Wis.  142 ;  Davenport  v,  Magoon,  13  Or. 
8 ;  or  which  he  u  bound  not  to  make  by  covenant  running  with  the  premiseSy 
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exception  in  favor  of  a  tenant  who  has  put  up  ornamental  fixtures, 
or  erections  for  the  purposes  of  his  trade.^ 

The  essential  character  of  waste  is,  that  the  party  committing  it 
is  in  rightful  possession.  And,  therefore,  the  remedy  at  law  is  by 
trespass  on  the  case  for  the  injury  done  to  the  reversion.  Under 
the  old  law  the  place  wasted  might  also  have  been  recovered  in 
the  now  abolished  action  of  waste.  There  are,  however,  no  means 
at  law  of  stopping  the  waste  itself  whilst  the  tenancy  continues ; 
and  for  that  purpose,  if  the  reversioner's  title  be  admitted  or  proved 
at  law,  the  prohibitive  jurisdiction  of  equity  has  been  always  exer- 
cised.' 

or  bj  agreement  of  which  he  has  notice :  Parker  v.  Nightingale,  6  Allen  844 ; 
Piggott  V.  Stratton,  1  De  6.,  F.  &  J.  SS,  But  it  is  not  waste  by  the  tenant 
to  make  erections  upon  the  demised  premises,  which  may  be  remoTed,  leaving 
the  property  in  the  state  in  which  it  was  at  the  commencement  of  the  tenancy, 
and  the  materials  of  which,  if  left  on  the  premises,  would  more  than  compen- 
sate the  lessor  for  the  expense  of  their  removal :  Winship  v.  Pitts,  8  Paige 
Ch.  259. 

An  injunction  may  be  granted  not  only  against  a  tenant  who  commits  waste, 
but  also  against  one  who  colludes  with  him :  Rodgers  v.  Rodgers,  11  Barb.  S. 
€.  595 ;  see  Earl  Talbot  v.  Scott,  27  L.  J.  Ch.  278 ;  4  K.  &  J.  96.  A  court 
of  equity,  howerer,  has  no  means  of  interfering  in  the  case  of  permissiye  waste 
by  a  tenant  for  life :  Powjrs  v.  Blagrave,  1  Kay  495. 

■  2  Steph.  Bl.  261 ;  8  Id.  598 ;  1  Cruise,  tit.  iii.  c.  2.  In  a  case  of  equit- 
able waste  the  court  may,  in  addition  to  injunction,  direct  an  account  and  satis- 
faction :  Rodgers  v.  Rodgers,  11  Barb.  S.  C.  895.  ' 

*  In  order  to  the  injunction  there  must  be  no  dispute  as  to  the  title ;  see 
Zinc  Ca  v.  Franklenite  Co.,  2  Beaa.  850 :  Rogey  v.  Shute,  4  Jones  £q.  174 ; 
Preston  V.  Smith,  26  Fed.  Rep.  S84;  Cox  v.  Douglass,  20  W.  Va.  175; 
Netheiy  v.  Payne,  71  Ga.  874.  But  see  Basore  v.  Henkel,  82  Ya.  474.  In 
Neritt  V.  Gillespie,  1  How.  (Miss.)  108,  it  was  held  that  an  injunction  should 
nerer  be  granted  to  stay  waste  where  it  appears  that  the  defendant  to  the  bill 
is  in  possession,  claiming  and  holding  adversely.  See  also  Storm  v,  Mann,  4 
Johns.  Ch.  21 ;  and  Davenport  v,  Davenport,  7  Hare  21 7 ;  United  States  v. 
Parrott,  1  McAll.  Ch.  271.  But  pending  an  action  to  try  the  title  to  land  an 
injunction  will  sometimes  be  granted  to  restrain  the  defendant  from  waste, 
especially  where  it  appears  that  he  will  not  be  able  to  respond  in  damages  in 
case  of  a  recovery  by  the  plaintiff:  Kinsler  v.  Clarke,  2  Hill  Ch.  61 7 ;  Shubrick 
r.  Guerard,  2  Dessaus.  616  ;  Duvall  v.  Waters,  1  Bland  569 ;  Erhardt  v.  Boaro, 
118  U.  S.  587 ;  Lanier  v.  Alison,  81  Fed.  Rep.  100;  Newall  v.  Staffordville 
Gravel  Co.,  11  Atl.  Rep.  495  (N.  J.)  ;  U.  S.  v.  Cleveland,  etc.,  Co.,  83  Fed. 
Bep.  828;  Snyder  v.  Hopkins,  81  Kan.  557;  Camp  v.  Bates,  11  Conn.  51  ; 
Hawley  v,  Clowes,  2  Johns.  Ch.  122.     It  need  not  be  shown  that  defendant 
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In  addition  to  waste,  strictlj  so  called,  and  cognizable  as  such 
in  the  courts  of  law,  there  is  also  a  kind  of  waste  cognizable  in 
equity  alone,  and  called  equitable  waste,  where  the  owner  of  a 

is  insolvent:  Taylor  o.  Collins,  51  Wis.  12$;  Wharf  and  Lighter  Co.  v.  Simp- 
son, 77  Cal.  286 ;  contra,  MeCormick  o.  Kixon,  88  N.  C.  118.  In  Earl  Tal- 
bot V,  Hope  Scott,  4  J.  &  K.  96,  there  will  be  found  a  full  diacnssion  of  the 
EngUsh  cases  on  this  subject.  The  court  will  not  appoint  a  receiver  of  the 
rents  when  a  plaintiff  claims  onlj  on  legal  title  which  is  denied  by  a  defendant 
in  possession  ;  nor,  as  a  general  rule,  will  waste  under  such  circumstances  be 
restrained,  unless  it  is  of  a  very  malicious  and  destructiye  cha^cter.  See  the 
notes  to  Garth  v.  Cotton,  1  Lead.  Cas.  £q.  697. 

The  injunction  will  not  be  granted  where  there  is  an  adequate  remedy  at 
law:  Cutting  v.  Carter,  4  Hen.  8t  Munf.  124;  Poindexter  v.  Henderson, 
Walker  176.  Yet  in  some  cases  it  may  be  granted,  notwithstanding  a  statute 
giving  a  remedy  at  law :  Harris  v.  Thomas,  1  Hen.  &  Munf.  18.  See,  how- 
ever. Brown's  Appeal,  66  Pa.  St.  155. 

The  writ  will  not  be  granted  unless  the  injury  will  probably  be  irreparable 
or  not  capable  of  compensation  by  damages  in  a  suit  at  law :  Atkins  v.  Chil- 
son,  7  Meto.  898 ;  Poindexter  v.  Henderson,  supra ;  Spooner  9.  McConnell, 
1  McLean  888;  Works  v.  June.  R.  R.,  5  Id.  425;  Clark's  Appeal,  62  Pa. 
St.  447. 

The  court  will  not,  unless  under  very  special  circumstances,  grant  an  injunc- 
tion to  prevent  the  removal  of  timber  already  cut,  but  only  to  prevent  future 
waste:  Watson  o.  Hunter,  5  Johns.  Ch.  169;  Bank  of  Chenango  tf.  Cox,  11 
C.  £.  Green  452.  Yet  a  threat  to  commit  waste  is  sufficient:  Loudon  v. 
Warfield,  5  J.  J.  Marsh  196 ;  Livingston  v.  Beynolds,  26  Wend.  115,  128. 

The  appropriate  remedy  for  a  mortgagee  against  a  mortgagor  in  possession, 
who  is  impairing  the  security  by  committing  waste,  is  by  bill  in  chancery  for 
an  injunction:  Cooper  v.  Davis,  15  Conn.  556;  Malone  v.  Marriott,  64  Ala. 
486 ;  Mitchell  9.  Amador  Canal,  etc.,  Co.,  75  Cal.  464 ;  Moriarty  v.  Ash- 
worth,  44  N.  W.  Bep.  581  (Minn.);  Brady  v.  Waldron,  2  Johns.  Ch.  148; 
Salmon  o.  Clagett,  3  Bland  125;  Capner  o.  Flemington  Mining  Co.,  2  Green 
Ch.  467.  See  Sarles  v.  Sarles,  8  Sandf.  Ch.  601 ;  Brashear  o.  Macey,  8  J.  J. 
Marsh.  98 ;  Hen*  o.  Bierbower,  8  Md.  Ch.  456 ;  Carlisle  v.  Stephenson,  Id. 
499 ;  Burden  o.  Stein,  27  Ala.  104 ;  Bunker  o.  Locke,  15  Wis.  685 ;  Kelson 
V.  Pinegar,  80  111.  481 ;  Fairbank  v.  Cudworth,  88  Wis.  858.  So  also  for  a 
vendor  who  retains  title  as  a  security  for  the  purchase-money :  Core  v.  Bell, 
20  W.  Va.  169. 

The  prindple  upon  which  equity  proceeds  in  preventing  corporate  bodies 
from  taking  land  without  compensation,  etc.,  differs  from  the  principle  upon 
which  it  proceeds  in  preventing  waste,  nuisance,  trespass,  etc.,  to  private 
rights ;  the  court  intervening  rather  on  account  of  the  necessity  of  keeping 
such  bodies  under  control  than  on  the  theory  that  they  are  trespassers  or  that 
the  damage  is  irraparable :  E.  &  W.  B.  B.  Co.  v.  £.  T.,  etc.,  B.  R.  Co.,  75 
Ala.  275. 
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particalar  estate,  made  unimpeachable  of  waste  at  law,  is  commit- 
ting waste  nulla  fde,  or  in  a  manner  not  contemplated  by  the 
donor. 

Where  an  estate  for  life  is  comprised  among  the  limitations  of  a 
settlement  it  is  not  unusual  to  make  it  ^^  unimpeachable  of  waste/' 
and  the  object  of  this  is  that  the  owner  may  be  enabled  to  cut  tim- 
ber,  open  mines,  and  avail  himself  of  other  modes  of  profit  which 
are  derived  out  *of  the  corpus  of  the  estate,  and  not  firom  r»onQl 
the  annual  produce^  and  are  therefore,  in  law,  considered  "^ 

waste.  So  long  as  he  is  bona  fide  acting  on  this  authority,  and 
endeavoring  to  make  a  profit  by  its  exercise,  the  Court  of  Chancery 
cannot  interfere  with  his  discretion.  If,  however,  he  is  not  acting 
bona  fidey  but  is  maliciously  attempting  to  destroy  the  property, 
liis  conduct  is  a  fraud  on  the  power,  and  will  be  restrained  by  in- 
junction.' The  same  restriction  will  be  imposed  if  he  is  attempt- 
ing to  cut  down  timber  which  was  planted  for  ornament,  or  which 
is  evidently  unfit  to  be  cut,  and  which  was,  therefore,  not  meant  to 
be  included  in  his  authority.' 

Destructive  trespass  is  damage,  amounting  to  the  destruction  of 
the  estate,  done  by  a  stranger,  whose  possession  or  entry  is  unlaw- 
ful. In  this  case  the  remedy  at  law,  if  the  trespass  amount  to  an 
actual  ouster^  is  by  ejectment  to  recover  the  land ;  or  if  it  fall  short 
of  ouster,  by  trespass  qo/are  daumim  jregity  to  recover  satis&ction 
in  damages  for  the  wrong. 

The  equitable  jurisdiction  over  this  class  of  injuries,  where  the 
damage  is  by  a  mere  wrongdoer  without  color  of  right,  and  not  by 
a  person  having  a  limited  interest,  was  at  first  doubtful.  The 
point  arose  in  a  case  before  Lord  Thurlow,  where  a  man  having  a 
parcel  of  land  on  lease  began  to  get  coal  there,  and  then  proceeded 
to  get  more  coal  out  of  the  adjoining  parcel,  which  belonged  to  a 
different  person.  It  was  held  that  the  former  act,  being  waste, 
would  be  restrained;  but  that  the  latter,  being  a  bare  trespass, 
could  not  be  interfered  with  by  the  Court  of  Chancery.  It  was 
said,  however,  by  Lord  Eldon,  that  Lord  Thurlow  had  afterwards 
changed  his  mind ;  and  it  is  now  settled  that  an  injunction  will  lie 

*  Vane  v.  Barnard,  2  Yem.  788. 

'  Maxqais  of  Downahire  v.  Sandys,  6  Yea.  107;  Day  v.  Merry,  16  Id.  375; 
Wellealey  o.  Wellealey,  6  Sim.  497 ;  Brydgea  v.  Stephena,  6  Mad.  279  ;  Leeda 
V.  Amherst,  2  Ph.  117 ;  Clement  v.  Wheeler,  5  Foster  861. 
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for  protectioii  of  a  title^  admitted  or  proved  at  law^  whenever  the 
act  complained  of  is  not  a  mere  ouster  or  temporary  trespafis,  but 
r^icoinl  ^®  attended  '^'with  permanent  results,  destroying  or  mate- 
rially altering  the  estate ;  as,  for  example,  if  a  man  be 
pulling  down  his  neighbor's  house,  felling  his  timber,  working  his 
quarries,  or  the  like.^    If  it  be  a  mere  ouster  of  temporary  tres- 

^  See  Davis  v.  Reed,  14  Md.  152;  Merced  Mining  Co.  v,  Fremont,  7  CaL 
821.  There  must  be  something  particular  in  the  case  so  as  to  bring  the  injunc- 
tion under  the  head  of  quieting  possession,  or  preventing  irreparable  injury  * 
Livingston  v.  Livingston,  6  Johns.  Ch.  497;  Thorn  o.  Sweenj,  12  Nev.  251 ; 
Owens  V,  Crossett,  105  111.  854;  Thornton  v.  Roll,  118  Id.  850;  Long  o. 
Kasebeer,  28  Kan.  226 ;  Westbrook  etc.  Co.  v,  Warren,  77  Me.  437 ;  Muhy  v. 
Norton,  100  N.  Y.  424;  Mapes  v.  Charles,  8  N.  T.  Super.  Ct.  665;  Frink  r. 
Stewart,  94  K.  C.  484 ;  Mechanics'  Foundry  v.  Ryall,  75  CaL  601 ;  Roeblings' 
Sons  V.  Richmond  Bk.,  30  Fed.  Rep.  744 ;  Wetherell  p.  Newington,  64  Conn. 
67 ;  Smith  v.  Rock,  59  Vt.  232 ;  Powell  v.  Cheshire,  70  6a.  857 ;  Leininger's 
App.,  106  Pa.  St.  898 ;  Diffendale  v.  Ya.  M.  Ry.  Co.,  10  S.  £.  Rep.  536 
(Va.).  See  Erwin  v.  Fulk,  94  Ind.  235 ;  Harris  o.  Township  Road,  22  Ma 
App.  462.  The  injury  threatened  or  begun  must  not  be  susceptible  of  com- 
pensation in  damages  at  law :  McPike  v.  West,  71  Mo.  199 ;  Boeckler  v.  Mo. 
Pac.  Ry.  Co.,  10  Mo.  App.  448 ;  Dcrry  v.  Ross,  5  Col.  295 ;  Poogh- 
keepsie  Gas  Co.  v.  Cit.  Ins.  Co.,  89  N.  T.  493 ;  Whalen  v.  Dalashmutt,  59 
Md.  250 ;  Sapp  r.  Roberts,  18  Neb.  299 ;  Wheeler  v.  Bedford,  54  Conn.  244 ; 
Ellis  V.  Wren,  84  Ky.  254 ;  Smith  v.  Gardner,  12  Or.  221 ;  Dunkart  v.  Rine- 
hart,  87  N.  C.  224 ;  Piper  v.  Piper,  38  N.  J.  £q.  81 ;  P.  R.  R.  Co.'8  App., 
125  Pa.  St.  189;  Smith  o.  Pettingill,  15  Vt.  82;  Bethnne  v.  Wilkins,  8  Ga. 
118;  Justices  of  Pike  Co.  v.  Griffin  &  West  Point  Plank  Road  Co.,  11  Ga. 
246 ;  Cherry  o.  Stem,  11  Md.  1 ;  Earl  Talbot  v.  Scott,  4  K.  &  J.  96.  That 
the  trespasser  is  insolvent  is  not  by  itself  sufficient :  Turnpike,  etc.,  r.  But^ 
net,  2  Carter  586.  See,  however,  fiawley  r.  Clowes,  2  Johns.  Ch.  122;  Hart 
r.  Mayor  of  Albany,  3  Paige  214 ;  Winnipiseogee  Lake  Co.  v.  Worster,  9 
Foster  449  ;  James  t*.  Dixon,  20  Mo.  79.  The  facts  which  show  the  irrepa- 
rable nature  of  the  injury  must  be  set  out  in  the  bill,  a  mere  general  averment 
is  not  enough :  Cresap  v.  Ecmble,  26  W.  Va.  603  ;  Schoonover  v.  Bright,  24 
Id.  698  ;  Chesapeake  &  Ohio  Co.  v.  Toung,  8  Md.  480.  "Where  the  aUeged 
trespass  was  committed  more  than  a  year  before  the  application  for  an  injunc- 
tion, and  there  was  no  allegation  of  a  threatened  renewal  of  the  trespass,  held, 
the  injunction  could  not  be  granted :  Southard  v.  Morris  Canal,  Sazton  518. 
See  also  Duval  o.  Waters,  1  Bland  569 ;  Amelung  v.  Seekamp,  9  Gill  h  J. 

468. 

Equity  will  not  restrain,  by  injunction,  the  working  of  a  mine,  or  other  tres- 
pass, until  the  title,  if  disputed,  has  been  settled  at  law,  except  in  extreme 
ettses.     As  where  the  mischief  will  be  irreparable,  or,  fVom  the  irresponsibility 
of  the  defendant,  or  otherwise,  the  pLuntiff  cannot  obtain  relief  mt  law :  Spear 
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pass,  the  reoovery  of  the  land  bj  an  action  of  ejectment,  or  of 
pecuniary  damages  by  an  action  of  trespass,  are  sufficient  reme- 
dies, and  an  injunction  will  not  lie.* 

Nuisances  are  of  two  kinds:  Public  and  Private.  A  public 
nuisance  consists  in  the  doing  anything  to  the  annoyance  of  all  the 
King's  subjects,  e,  g.y  the  obstructing  a  highway  or  public  river,  or 
the  carrying  on  of  offensive  or  dangerous  trades,  or  the  neglecting 
to  do  anything  which  the  common  good  requires,  e>  g.,  the  omission 
to  zepair  a  highway  or  public  bridge.  A  private  nuisance  is  an 
act  done  unaccompanied  by  ui  act  of  trespass,  which  causes  a  sub- 
stantial prejudice  of  the  hereditaments,  corporeal  or  incorporeal,  of 
another^  e.  g.,  diverting  a  watercourse,  so  as  to  interrupt  the  right 
of  another  person,  that  it  should  run  undisturbed  to  his  meadow  or 
miU ;  obstructing  ancient  windows,  so  that  the  owner  cannot  enjoy 
the  light  so  freely  as  before  ;*  or  disturbing  a  franchise,  by  setting 
up,  without  license  from  the  crown,  a  fidr,  market,  or  ferry,  so 
near  to  a  more  ancient  one,  as  to  diminish  its  custom.    And  a 

V.  Cutter,  5  Barb.  486  ;  Irrin  v.  Davidflon,  8  Ired.  Eq.  811 ;  Lining  v.  Geddes, 
1  McCord  Ch.  804 ;  Powers  v.  Heery,  Charl.  R.  M.  528 ;  West  v.  Walker,  2 
Green  Ch.  279.  See  Elliott  v.  North  Eastern  R.  R.  Co.,  10  H.  L.  Cas.  838 ; 
Harper  v.  McElroj,  42  N.  J.  Eq.  280 ;  Wheelock  v.  Noonan,  108  N.  Y.  179 ; 
Kariej'8  App.,  121  Pa.  St.  496. 

So  on  a  qnestion  between  two  bodies,  each  claiming  to  be  the  trustees  of  a 
religious  society,  a  refusal  by  one  to  permit  the  other  to  use  the  burying-ground, 
and  a  forcible  entry  by  the  latter  for  that  purpose  on  sereral  occasions,  was 
held  not  to  be  ground  for  injunction:  Miller  v,  English,  2  Halst.  Ch.  804. 
See  Hackney  v.  Vawter,  89  Kan.  615. 

1  Thomas  p.  Oakley,  18  Ves.  184 ;  Goulson  v.  White,  8  Atk.  21 ;  Ridge- 
way  V.  Roberts,  4  Hare  106,  116.  See  a  full  discussion  of  this  subject  in  Earl 
Talbot  V.  Scott,  27  L.  J.  Ch.  278 ;  4  E.  &  J.  96. 

An  injunction  may  bo  granted  in  favor  of  a  married  woman  to  restrain  a 
party  from  cutting  down  trees  under  an  authority  from  her  husband  as  trustee 
of  her  separate  estate :  Thomas  v,  James,  82  Ala.  726  ;  and  see  Smith  v.  The 
Bank,  4  Jon.  Eq.  808. 

'  In  this  country,  generally,  the  doctrine  of  ancient  lights  is  not  recognized, 
the  right  to  light  and  air  over  the  land  of  another  being  treated  as  a  negative 
easement,  to  be  acquired  only  by  actual  grant ;  and  since  it  is  impossible  for 
the  claimant  of  a  negative  easement  to  do  any  adverse  act  in  the  enjoyment  of 
his  own  property,  the  presumption  of  a  grant  does  not  arise  by  lapse  of  time : 
See  Hazlett  v.  Powell,  80  Pa.  St.  296 ;  Haverstick  r.  Sipe,  88  Id.  871 ;  Keats 
r.  Hugo,  115  Mass.  208 ;  Rennyson's  Appeal,  8  W.  N.  C.  (Pa.)  883 ;  Turner 
p.  Thompson,  58  Ga.  268. 
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public  nuisance  may  also  be  a  private  one,  if  there  be  special 
damage  to  an  individual ;  as  where^  hj  reason  of  an  obstruction  to 
the  highway^  he  meets  with  an  accident,  or  is  compelled  to  travel 
by  a  longer  or  more  difficult  way ;  or  where  an  offensive  or  dan- 
gerous trade  is  carried  on  so  near  bis  premises  as  to  do  them 
special  prejudice.* 

The  remedy  at  law  for  nuisance  is  by  indictment  in  respect  of 
public  nuisances,  and  by  action  in  respect  of  private  nuisances  or 
of  the  private  injuries  resulting  from  public  ones.  And  the  party 
aggrieved  may  also  abate  or  remove  the  nuisance  by  his  own  act,  so 
as  he  commit  no  riot  in  doing  it,  nor  occasion,  in  the  case  of 

r*2in  **  P"''**®  nuisance,  any  unneceasaiy  damage."  The  reme- 
^  -J  dies,  however,  at  law  can  at  the  utmost  only  abate  or 
afford  compensation  for  an  existing  nuisance,  but  are  inefifectual  to 
restrain  or  prevent  such  as  are  threatened  or  in  progress ;  and  for 
this  reason  there  is  a  jurisdiction  in  equity  to  enjoin,  if  the  &ct  of 
nuisance  be  admitted  or  established  at  law,  whenever  the  nature  of 
the  injury  is  such  that  it  cannot  be  adequately  compensated  by 
damages,  or  will  occasion  a  constantly  recurring  grievance.* 

>  2  Steph.  Bl.  10-16 ;  8  Id.  499-502  ;  4  Id.  295.  See  Hepburn  v.  Lordan, 
2  Hem.  &  M.  845.  An  excellent  summary  of  the  rules  regulating  the  relief 
afforded  by  equity  in  cases  of  private  nuisances  will  be  found  in  the  opinion  of 
Mr.  Justice  Swayne  in  Parker  v,  Winnipiseogee  Lake  Cotton  and  Woollen  Co.^ 
2  Black.  545.  The  term  '*  public  nuisance"  applies  only  to  something  occa> 
sioned  by  acts  done  in  violation  of  law :  Hinchman  v.  Paterson,  etc.,  R.  R., 
2  Green  (N.  J.)  75.  A  work  which  is  authorized  by  law  cannot  be  a  nui- 
sance: Ibid. 

*  8  Steph.  Bl.  861,  508. 

*  Mitf.  144;  Attorney-General  v.  Nichol,  16  Ves.  888;  Attorney-General 
V.  Cleaver,  18  Id.  211 ;  Attomey-Ghsneral  v.  Forbes,  2  M.  &  C.  128 ;  Crowder 
17.  Tinkler,  19  Yes.  617 ;  Earl  of  Ripon  v.  Hobart,  8  M.  &  K.  169 ;  Hudson 
V.  Maddison,  12  Sim.  416;  Blakemore  v.  Glamorgan  Canal,  1  M.  &  K.  154, 
181.  In  England  by  Stat.  21  &  22  Vict.  c.  27,  damages  may  be  assessed  in 
cases  of  nuisance  in  such  manner  as  the  court  may  think  proper.  This  power, 
by  sect.  16,  of  the  Judicature  Act,  1878,  was  vested  in  the  High  Court,  and 
was  not  affected  by  the  subsequent  repeal  of  the  earlier  statute :  Drefns  v. 
Peruvian  Guano  Co.,  42  Ch.  D.  66,  78;  48  Id.  816.  See  Bowen  v.  Hall,  6 
Q.  B.  J).  888  ;  Chapman,  etc.,  Co.  v.  Auckland  Guardians,  28  Id.  294.  The 
right  of  the  complainant  ought  generally  to  be  admitted  or  established  at  law, 
before  the  ^(ranting  of  an  injunction :  White  v.  Booth,  7  Vt.  131 ;  Shield  v. 
Amdt,  8  Green  Ch.  284 ;  Caldwell  v.  Knott,  10  Yerg.  209 ;  Hart  v.  Mayor 
of  Albany,  8  Paige  218 ;  Reid  v.  Gifibrd,  6  Johns.  Ch.  19 ;  Biddle  v.  Ash,  t 
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InjoncfcioiiB  for  the  restraint  of  trespass  and  nuisance  are  often 
issued  against  railway  companies,  and  other  bodies  of  a  similar 

Aflhmead  211 ;  Porter  v.  Witham,  17  Me.  292;  Arnold  v.  Klepper,  24  Mo. 
278 ;  Coe  v.  The  Winnipiseogee  Manaf.  Co.,  87  N.  H.  254 ;  Rhea  v.  Forsyth, 
87  Pa.  St.  607 ;  Fizzle  v.  Patrick,  6  Jones  £q.  (N.  C.)  854 ;  Eastman  v. 
Amoskeag  Co.,  47  N.  H.  71 ;  McCUiin  v.  Newcastle,  18  Atl.  Rep.  1066  (Pa.). 
But  when  the  right  has  once  been  established,  an  alteration  in  the  nuisance 
complained  of  will  not  render  a  fresh  action  necessary ;  chancery  can  judge 
whether  the  nuisance  has  been  increased  or  diminished:  Gas  Company  p. 
Broadbent,  7  H.  L.  Cas.  600.  And  in  Holsman  v.  Boiling  Spring  Co.,  1 
McCart.  835,  and  Lockwood  Co.  v.  Lawrence,  77  Me.  297,  perpetual  injunc- 
tions were  granted  without  any  trial  at  law.  Yet  the  complainant  will  not  be 
first  required  to  establish  his  right  at  law,  unless  it  is  doubtful  and  in  dispute : 
White  V.  Forbes,  Walk.  Ch.  112 ;  Duncan  v.  Hays,  22  N.  J.  £q.  25.  In  the 
caie  of  great  injury  to  a  prescriptive  right,  the  injunction  may  be  granted 
without  first  sending  the  plaintiff  to  law  to  establish  his  title :  Switzer  v. 
McCuUoch,  76  Va.  777;  Gardner  v,  Newburgh,  2  Johns.  Ch.  162;  Robeson 
r.  Pittenger,  1  Green  Ch.  57.  The  fact  that  the  complainant  has  not  estab- 
lished his  title  at  law  is  no  ground  for  demurrer  to  the  bill :  Soltau  v,  De  Held, 
2  Sim.  N.  S.  188.  It  is  sufficient  if  damages  have  been  once  recovered  at 
law,  no  matter  how  small,  if  the  legal  title  has  been  thereby  clearly  established : 
Boehdale  Canal  Co.  v.  King,  2  Sim.  N.  S.  7S ;  though  this  decision  was  ex- 
plained in  Cooper  v.  Crabtree,  20  Ch.  D.  589,  as  being  on  the  ground  that 
there  might  be  enormous  injury  to  the  property,  though  the  actual  damage 
done  by  the  trespass  were  nothing.  And  the  right  to  an  injunction  does  not 
depend  necessarily  upon  the  extent  of  the  damage  measured  by  a  money 
standard.  The  fact  that  a  continuance  of  the  nuisance  might  ripen  into  a 
right  in  the  nature  of  an  easement,  is  sufficient  to  justify  the  injunction,  irre- 
spective of  damages:  Learned  v.  Castle,  78  Cal.  454.  The  court  is  not 
slwlys  bound  by  the  mere  fact  that  damages,  even  if  substantial,  have  been 
recovered,  and  the  legal  title  is  established.  It  will  consider  whether 
the  complainant  be  entitled  to  the  equitable  relief;  and,  moreover,  will  not 
grant  it  where  an  injunction  could  not  restore  the  party  to  his  former  position. 
Thus  an  injunction  will  be  refused  against  a  manufacturer  for  polluting  the 
water  of  a  stream  by  dye-stuffs,  etc.,  in  favor  of  another  manufacturer,  when 
the  resi  damage  to  the  stream  and  to  its  use  by  the  latter  is  produced  by  causes 
over  which  the  court  has  no  control,  as  by  the  growth  of  population  on  the 
banks  of  the  stream,  so  that  the  granting  the  injunction  would  not  be  of  real 
benefit;  though  the  complainant  has  recovered  damages  at  law:  Wood  v, 
Sotdiffe,  2  Sim.  N.  S.  168. 

The  fact  of  nuisance  ought  to  be  clear,  for  the  court  will  not  interfere  by 
injonction  to  restnun  an  erection  not  in  itself  noxious,  though  it  may,  accord- 
ing to  drcumstanoes,  prove  so,  until  a  trial  of  the  right  at  law ;  except  where 
vn  action  could  not  be  framed  to  meet  the  question,  when  the  court  may  direct 
sn  issue.  But  if  the  injury  apprehended  is  great,  and  the  danger  imminent,  an 
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nature,  where  the  act  complained  of  is  done  in  allied  pursuance 
of  a  Parliamentary  power.     In  these  cases^  if  the  company  are 

injanction  will  not  be  refused  on  the  ground  that  there  is  a  possibilitj  that  the 
injury  anticipated  may  not  result  from  the  erection  complained  of:  Mohawk 
Bridge  Co.  v,  Utica  and  Schenectady  Railroad  Co.,  €  Paige  Ch.  554 ;  Cris- 
man  v.  Heiderer,  5  Col.  589.  On  the  other  hand,  the  mere  tendency  of  an 
erection  to  produce  the  result  complained  of,  is  not  sufficient  to  warrant  the 
restraining  influence  of  a  court  of  equity :  Gwin  v.  Melmoth,  1  Freem.  Ch. 
505 ;  Ellison  v.  The  Commissioners,  5  Jones  Eq.  57 ;  Ross  o.  Butler,  4  Green 
(N.  J.)  294;  Rhodes  t;.  Dunbar,  57  Pa.  St.  274;  Duncan  v.  Hayes,  7  C.  E. 
Green  25 ;  Dorsey  v.  Allen,  85  N.  C.  858 ;  N.  Pac.  R.  R.  Co.  v.  Bamesville, 
etc.,  R.  R.  Co.,  2  McCrary  224. 

To  authorize  the  court's  inteiference  by  injunction,  there  should  appear 
imminent  danger  of  great  and  irreparable  damage,  and  not  of  that  for  which 
an  action  at  law  would  fumbh  full  indemnity :  Wingfield  v.  Crenshaw,  4  Hen. 
&  Munf.  474  ;  City  of  Rochester  v.  Curtiss,  1  Clarke  886  ;  Bradsher  v.  Lea,  3 
Ired.  Eq.  801;  Spooner  v,  McConnell,  1  McLean  887;  Webb  v.  Portland 
Manuf.  Co.,  8  Sumner  189;  Croton  Turnpike  v.  Ryder,  1  Johns.  Ch.  611; 
Wall  V,  Cloud,  8  Humph.  181 ;  Vaughn  r.  Law,  1  Id.  128 ;  Bemis  o.  Upham, 
18  Pick.  169  ;  Vanwinkle  v.  Curtis,  2  Green  Ch.  422;  Smith  v,  Cummings,  3 
Pars.  Eq.  92;  Wallace  v.  McVey,  6  Ind.  540;  Clark  v.  White,  2  Swan.  540; 
Webber  v.  Gage,  89  N.  H.  186 ;  Thebaut  v.  Canova,  1  Florida,  143 ;  Rich- 
ards's  Appeal,  57  Pa.  St.  105 ;  Blaine  o.  Brady,  64  Md.  878  ;  Outcalt  v.  G. 
W.  &  Helme  Co.,  42  N.  J.  Eq.  665.  An  injunction  to  restrain  a  public 
nuisance  at  the  suit  of  private  persons  will  not  be  granted  unless  some  injury 
peculiar  to  themselves  is  shown :  Higbee  v.  Camden,  etc.,  Co.,  4  C.  E.  Green 
276;  Williams  v.  Smith,  22  Wis.  454;  Ewell  v.  Greenwood,  26  Iowa  877; 
Bigelow  V.  Hartford  Bridge  Co.,  14  Conn.  565;  Frink  v.  I^awrence,  20  Id. 
117;  Green  v.  Lake,  54  Miss.  540;  Coast  Line  Co.  v,  Cohen,  50  Gra.  451 ; 
Engs  V,  Peckham,  11  R.  I.  210;  Sparhawk  v.  Union  Pass.  R.  Co.,  54  Pa. 
St.  401 ;  (xore  t;.  Brubaker,  55  Md.  87 ;  Palmer  r.  L.  &  R.  C.  O.  R.  Co.  108 
In4.  187;  Doolittle  r.  Broome  Co.,  18  N.  Y.  155.  A  chime  of  church  bells, 
the  ringing  of  which  disturbs  the  residents  in  the  neighborhood,  may  amount 
to  a  nuisance  and  be  enjoined :  Harrison  v.  St.  Mark's  Church,  8  W.  K.  C. 
(Pa.)  884. 

In  Cantlin  r.  Valentine,  9  Paige,  575,  and  Brady  v.  Weeks,  8  Barb.  S.  C. 
157,  it  was  held  that  to  constitute  a  nuisance,  it  is  not  necessary  that  the  trade 
or  business  complained  of  should  endanger  the  health  of  the  neighborhood.  It 
is  sufficient  if  it  produces  that  which  is  offensive  to  the  senses  and  which  renders 
the  enjoyment  of  life  and  property  uncomfortable.  See  also  Peck  p.  Elder,  8 
Sandf.  S.  C.  126;  Howard  v.  Lee,  Id.  181;  Smith  v,  Cummings,  2  Pars. 
Eq.  92 ;  Cleveland  v.  Citizens'  Gas  Light  Co.,  20  N.  J.  Eq.  201 ;  Medford  r. 
Levy,  81  W.  Va.  649.  The  rule  on  this  subject  was  laid  down  with  great 
886 
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acdng  towa  fide  within  their  authority,  there  is  no  equity  to  inter- 
fere, although  tiie  court  may  think  that  the  power  was  unadvisedly 
conferred,  or  that  the  company  are  not  exercising  a  wise  discretion. 
If,  however,  their  conduct  is  nol  b(ma  fide^  there  is  jurisdiction  to 
enjoin ;  as^  for  example,  if  having  autiioiity  to  take  land  for  a  par- 
ticular purpose,  they  pretend  to  take  it  for  that  purpose,  but  want 
it  for  another.'  And  if  they  are  acting  beyond  their  authority, 
there  is  die  same  jurisdiction  as  in  ordinary  cases ;  as,  lor  example, 
if  having  authority  to  do  a  certain  thing,  upon  certain  terms^  and 
in  a  certain  manner,  they  are  attempting  to  do  some  other  thing,  or 
to  do  it  on  some  other  terms,  or  in  some  other  manner.  Such,  for 
instance,  would  be  the  case,  if  their  authority  were  to  cross  a  man's 
land  coming  to  it  in  a  particular  direction,  and  they  claimed  to 
alter  the  direction,  and,  nevertheless,  to  take  the  land.  And  per- 
haps the  same  result  would  follow,  if  they  were  to  make  an  im- 
portant alteration  in  the  termim  of  their  line,  or  if  the  sum  which 
♦they  had  power  to  raise  were  palpably  insufficient  to  com- 
plete  their  works ;  for,  in  both  these  cases,  they  would  not  be  '-  ^ 
using  their  powers  for  the  purpose  for  which  they  were  conferred.' 
The  same  principles  are  equally  applicable  to  aU  other  persons 
who  have  been  authorized  by  the  legislature  to  do  specified  acts 
which,  without  such  authority,  they  would  be  incompetent  to  do. 
So  long  as  they  are  acting  within  the  prescribed  limits,  the  Court 
of  Chancery  has  no  control ;  but  if  they  exceed  those  limits,  if 
thqr  are  asRuming  to  do  that  which  the  legislature  has  not  said  they 

deameas  in  Walker  v,  Selfe,  4  De  6.  &  Sm.  815 ;  and  see  Wolcott  v.  Melick, 
8  Stock.  204 ;  Cnimp  v.  Lambert,  L.  R.  8  £q.  409. 

A  state  may  obtain  an  injunction  in  the  Supreme  Court  of  the  United  States 
to  restrain  a  company  incorporated  by  another  state  from  bridging  a  navigable 
iiTer,  within  the  limits  of  the  latter  state,  which  runs  through  the  former,  so 
as  to  obstruct  the  navigation:  Pennsylvania  v.  Wheeling  Bridge  Co.,  18  How. 
U.  8.  518 ;  see  Mississippi  &  Missouri  R  R.  Co.  v.  Ward,  2  Black  485. 

A  corporation  owning  a  toll  bridge  may  maintain  a  bill  in  equity  as  for  a 
nniaance,  to  restrain  a  city  from  unlawfully  laying  it  out  as  a  highway :  Cen- 
tral Bridge  9.  LoweU,  4  Gray  (Mass.)  474.  See  also  Green  v.  Oakes,  17  111. 
249 ;  Walker  v.  Shepardson,  2  Wis.  884. 

>  Webb  9.  Manchester  &  Leeds  Railway,  4  M.  &  C.  116.  See  Com.  v.  Pitts- 
burgh k  Conn.  R.  R.,  24  Pa.  St.  189. 

'  Aj^ar  V.  Regent's  Canal  Company,  Coop.  77 ;  Salmon  v,  Randall,  8  M.  & 
C.  439;  Blakemore  v.  Glamorgan  Canal,  1  M.  &  K.  154;  Lee  v.  Milner,  2 

Y.  Sc  C.  611. 
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may  do,  then,  in  so  &r  as  the  excess  is  concerned,  they  have  no 
authority ;  and,  if  their  acts  be  of  a  nature  to  warrant  an  injuno- 
tion,  it  Mrill  be  granted  against  them.^ 

Patent  right  is  the  exclusive  liberty  conferred  by  letters-patent 
from  the  crown  on  an  inventor,  or  his  alienee,  of  making  articles 
according  to  his  invention.^ 

The  powers  of  the  crown  to  grant  such  letters-^patent,  both  as 
regards  the  parties  to  whom  they  may  be  granted,  and  the  periods 
to  which  they  must  be  limited,  are  regulated  by  statute  f  and  the 
qualities  essential  to  sustain  a  patent  are  foreign  to  this  Treatise. 
But  the  patent  right  of  an  inventor  is  personal  property,  and 
assignable  by  writing  under  hand  and  seal ;  and  if  it  be  infringed, 
the  inventor  or  his  alienee  has  a  remedy  at  law  by  an  action  for 
damages.  And  in  consideration  of  the  inefficiency  of  that  remedy, 
he  may  also,  if  the  validity  of  his  patent  and  the  fact  of  infringe- 
ment are  admitted  or  established  at  law,  have  a  remedy  in  equity 
by  injunction  and  account.  The  right  originates  in  the  character 
r*21  '^l  ^^  ^^^  patent  as  private  ^property,  and  not  in  the  mere 
exclusive  privil^e.    And  therefore  a  patent  to  keep  a 

I  Attorney-General  v.  Forkes,  2  M.  &  C.  123 ;  Frerin  v.  Lewis,  4  M.  &  C. 
249;  Birley  v.  Chorlton,  8  Beay.  499;  Dawson  v.  Payer,  6  Hare  415; 
Winch  V,  Birkenhead,  etc.,  R.  R.  Co.,  16  Jiir.  1085;  Beman  v.  Rofibrd,  1 
Sim.  N.  S.  550. 

'  2  Steph.  Bl.  86 ;  5  Jarm.  Byth.,  tit.  Patent ;  Godson  on  Patent  and  Copy- 
right, bk.  ii.  The  American  cases  and  statutes  on  this  subject  will  be  found 
in  Curtis  on  Patents,  and  Walker  on  Patents  (1889). 

The  patent,  of  itself,  and  in  the  absence  of  treaty  stipulation,  creates  no 
exclusiye  right  in  a  foreign  country ;  yet  it  has  been  held  that  an  fin^ish  pat- 
ent would  be  enforced  by  injunction  against  a  foreigner  bringing  a  patented 
article  into  England,  to  the  same  extent  as  against  English  subjects :  CaldweQ 
V.  Van  Ylissengen,  16  Jur.  115 ;  9  Hare  429.  This  was  the  case  of  a  Dutch 
steam  yessel  using  an  English  patented  screw  propeller  without  license,  coming 
into  England.  The  same  point  arose  in  Brown  v.  Duchosne,  2  Curtis  C.  C. 
871,  affirmed  19  How.  188,  and  reoeiyed  a  contrary  decision  under  the  Patent 
Laws  of  the  United  States.  As  a  general  rule,  it  is  not  necessary  to  estaWish 
title  to  the  patent  in  a  court  of  law,  before  applying  for  an  injunction  to  restraiik 
infringement.  It  is  in  the  discretion  of  the  court,  howeyer,  to  require  a  trial 
at  law  if  the  question  of  title  is  in  doubt :  High  on  Injunctions,  §  936. 

*  21  Ja.  1,  c.  8,  s.  1 ;  5  &  6  Wm.  4,  c.  88 ;  2  &  8  Vict.  c.  67.    The  two  latter 
statutes  were  repealed  by  46  &  47  Vict.  c.  57,  which  consolidates  and  amends 
the  law  touching  patents  for  inyentions.     This  act  has  also  been  amended  hy 
48  &  49  Vict.  c.  63,  49  &  50  Vict.  c.  37,  and  51  &  52  Vict.  c.  50. 
388 
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theatre,  which  is  a  mere  privil^e  granted  to  the  party^  will  give 
no  right  to  enjoin  other  parties  who  are  infringing  the  law  bj  keep- 
ing theatres  without  license.^' 

The  validity  of  the  patent  itself^  and  the  &ct  of  infringement, 
are  matters  which,  if  doubtful,  must  be  determined  at  law. 

Copyright  is  the  exclusive  liberty  conferred,  either  by  common 
law  or  by  statute,  on  an  author  or  his  alienee,  of  printing  or  other- 
wise multiplying  copies  of  his  work.* 

The  property  of  an  author  in  his  work  before  publication  is 
absolute  and  perpetual  f  nor  is  it  lost  by  sending  the  manuscript 
as  a  letter  to  a  cori^pondent  ;^  nor  by  reading  it  orally  as  a  public 
lecture.  But  where  the  lecture  has  not  been  first  committed  to 
writing,  it  has  been  doubted  whether  there  can  be  property  in  the 
sentiments  and  language ;  although  a  pupil  may  be  restrained,  on 
the  basis  of  an  implied  contract,  from  publishing  it  for  profit.^ 

Lectures  are  now  protected  by  5  &  6  Wm.  4,  c.  66,  giving  to  the 
author  and  his  alienee  the  sole  right  of  first  printing  and  publish- 
ing, and,  after  publication,  the  ordinary  term-  of  copyright.  But 
this  statute  gives  no  exclusive  right  of  oral  delivery ;  it  requires 

>  Calcraft  V.  West,  2  Jones  &  I^t  128. 

-  2  Stepb.  Bl.  94;  5  Jarm.  Byth.,  tit.  Copyright;  Godson  on  Patent  and 
Copyright,  bk.  iii.  By  46  &  47  Vict.  c.  57  (Patents,  Designs,  and  Trade 
Marks  Act,  188S),  the  Liw  relating  to  copyrights  is  amended  and  consolidated. 
See  Curtis  on  Copyright;  Drone  on  Copyright ;  Lawson's  Rights,  Bemedies, 
and  Practice,  yol.  iv.  (1890). 

The  power  given  to  Congress  to  pass  cop^Tight  laws  extends  only  to  such  as 
''promote  the  progress  of  science  and  useful  arts:"  Martinette  v.  Maguire,  1 
Abb.  (U.  8.)  856. 

*  Miner  v.  Taylor^  4  Burr.  2308 ;  Donaldson  o.  Becket,  2  B.  F.  C.  129 ; 
ToiHon  V.  Walker,  8  Sw.  672,  680 ;  Paige  v.  Banks,  18  Wall.  608.  This 
subject  will  be  found  very  fully  considered  in  the  case  of  Prince  Albert  v. 
Strange,  2  De  G.  &  Sm.  652;  aff'd  1  Macn.  &  6.  25.  There  a  workman, 
who  had  been  intrusted  with  some  etchings  on  copper,  for  the  purpose  of  work- 
ing off  the  engrmyings,  which  were  not  intended  for  publication,  was  restrained 
from  publishing  a  descriptive  catalogue  of  the  etchings,  and  compelled  to  de- 
stroy certain  impressions  which  he  had  taken  for  himself. 

*  Gee  V.  Fritchard,  2  Sw.  402 ;  Palin  v.  Gathercole,  1  Coll.  565.  See 
Wodsey  v.  Jndd,  4  Duer  879 ;  Wetmore  v,  Scovill,  8  £dw.  Ch.  515  ;  Hoyt 
V.  Mackenxie,  8  Barb.  Ch.  820;  Bartlett  v.  Crittenden,  5  McLean  82. 

'  Abemethy  o.  Hutchinson,  8  Law  J.  O.  S.  Ch.  209 ;  Miller  v.  Taylor,  4 
Burr.  2808;  Donaldson  o.  Beckett,  2  B.  P.  C.  129.  See  Nicols  v.  Pitman, 
26  Ch.  D.  874,  in  which  Abemethy  v.  llutchinson  is  discussed. 
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that  notice  of  the  intended  lectures  shall  have  been  given  to  two 
justices  before  delivery ;  it  does  not  extend  to  lectures  delivered  in 
a  university,  public  school,  or  college,  or  under  any  gift,  endow- 
ment, or  foundation ;  and  it  contains  a  saving  of  the  common  law 
in  respect  to  all  lectures  which  it  does  not  include. 
_  *The  property  of  an  author  in  his  work  after  publication 

L  J  is  also  r^ulated  by  statute  ;*  and  of  late  years  the  rights 
of  authors  have  been  considerably  amended,  improved,  and  ex- 
tended.' Protection  is  not  only  afforded  to  printed  books,  but  also 
to  engravings,'  sculptures,^  dramatic  compositions,'  and  registered 
designs,'  and  also,  under  certain  limitations,  to  works  published 
abroad.^ 

In  addition  to  the  copyright  conferred  by  statute  there  is  also  a 
prerogative  copyright  in  the  Crown  of  printing  at  the  royal  press 
all  Acts  of  Parliament,  Proclamations,  and  Orders  in  Coundl,  and 
Liturgies,  and  Service  Books  of  the  Church,  and  the  authorized 
translation  of  the  Bible.  The  same  privil^es  extend  to  the 
grantees  of  the  Crown,  viz.,  to  the  Queen's  printer,  and  to  the 
Universities  of  Oxford  and  Cambridge.  A  similar  privilege  of 
printing  almanacs  was  formerly  claimed,  but  was  adjudged  to  be 
void.  The  Universities  of  Oxford  and  Cambridge,  and  the  Col- 
lies of  Eaton,  Westminster,  and  Winchester  also  enjoy,  by  Act  of 
Parliament,  a  perpetual  copyright  in  all  books  given  or  bequeathed 
to  them,  so  long  as  such  books  shall  be  published  at  their  own 
presses  and  for  their  own  benefit.' 

The  question  as  to  what  will  constitute  an  infringement  of  copy- 
right is  sometimes  attended  with  considerable  doubt.  It  is  declared 
by  the  late  statute  that  it  is  equally  piracy  either  to  print  ibe  copy- 

"  64  Geo.  3,  c.  166.  •  6  &  6  Vict.  c.  45. 

*  8  Geo.  2,  c.  18 ;  7  Geo.  8,  c.  88,  67 ;  6  &  7  Wm.  4,  c.  69.  Tbe  copy- 
right  in  a  photograph  belongs  to  the  person  photographed,  and  a  photographer 
who  has  taken  a  negative  likeness  will  be  restrained  from  selling  or  exhibiting 
copies :  Pollard  v.  Photographic  Co.,  40  Ch.  D.  846 ;  and  see  83  Solic.  Jour. 
163  ;  68  J.  P.  267. 

^  38  Geo.  3,  c.  71  ;  64  Geo.  8,  c.  66. 
»  8  &  4  Wm.  4,  c.  16 ;  6  &  6  Vict.  c.  46. 

*  6  &  6  Vict.  c.  100 ;  6  &  7  Yict.  c.  66,  repealed  by  46  k  47  Vict  c.  67. 

^  7  &  8  Vict.  c.  12.  As  to  cop/right  in  musical  compositions  see  stat  45  & 
46,  Vict  c.  40. 

*  2  Steph.  Bl.  p.  98. 

390 


OF  INJUNCTION  AGAINST  TOBT.  214 

right  work  within  the  British  dominions  for  sale  or  exportation,  or 
to  import  for  sale  or  hire  copies  so  printed,  or  copies  printed  abroad, 
or  to  sell  or  publish,  or  expose  or  possess  for  sale  or  hire,  copies 
known  to  have  been  so  printed  or  imported,  or  to  cause  any  such 
"""printing,  importation,  sale,  publication,  or  exposure  for  r^^i  51 
sale  or  hire.^  But  in  the  case  of  partial  imitation  or 
copying,  and  of  piracy  from  compilations  of  pre-existing  matter, 
it  is  sometimes  difficult  to  determine  whether  the  latter  work  is  or  is 
not  a  copy  of  its  predecessor.  The  doctrine  on  these  points  appears 
to  be :  1.  That  in  regard  to  original  works,  it  is  no  piracy  to  ex- 
tract passages  for  the  purpose  of  bona  fide  criticism  or  quotation, 
or  for  that  of  combining  them  with  new  matter  so  as  to  constitute 
a  new  original  work,  or  even  to  make  a  fair  abridgment  of  the 
work  itself.  But  it  is  otherwise  if  the  criticism,  eta,  be  merely 
colorable.*  2.  That  in  r^ard  to  compilations  of  pre-existing  mat- 
ter, such  as  maps  and  road-books,  the  true  subject  of  copyright  is 
the  selection  and  arrangement.  The  materials  for  the  work  are 
open  to  all ;  any  man  may  avail  himself  of  them,  and  may  com- 
pile a  work  which  will  probably  be  similar  to  the  first,  and  may 
perhaps  be  identical  with  it.  But  he  must  create  the  work  by  his 
own  labor  and  skill,  and  must  not  copy  the  result  of  his  predeces- 
sor's. And  if,  on  comparison  of  the  two  works,  he  appears  to  have 
done  so,  his  own  work  will  be  declared  a  piracy.^ 

'  5  &  6  Yict.  c.  45,  88. 15  and  17.  After  much  discussion  in  England,  it  has 
been  held  in  the  House  of  Lords  that  a  foreigner,  not  residing  there,  can  have 
no  cop3rright  under  the  statutes,  nor  does  his  English  assignee  before  publica- 
tion stand  in  any  better  position :  Jefieryes  v.  Purday,  L.  J.  Exch.  S50. 

«  Campbell  v.  Scott,  11  Sim.  81;  BcU  v.  Whitehead,  8  L.  J.  Ch.  HI ; 
Wilkins  V.  Aikin,  17  Yes.  427  ;  Saunders  v.  Smith,  3  Myl.  &  Cr.  711 ;  Bram- 
well  9.  Halcomb,  Id.  797 ;  D'Almaine  v.  Boosey,  1  Y.  &  C.  288. 

'  Longman  v.  Winchester,  16  Yes.  269 ;  Lewis  r.  Fullarton,  2  Beav.  6.  A 
work  in  part  a  bona  fide  abridgment  of  another,  and  in  part  mere  compilation 
without  original  labor  may  be  restrained  as  to  the  latter :  Story's  Ex'rs  v.  Hol- 
combe,  4  McLean  806.  A  translation  is  not  a  violation  of  a  copyright :  Stowe 
V.  Thomas,  2  Am.  Law.  Reg.  210 ;  2  Wall.  Jr.  547.  See  Kelly  v.  Morris,  L. 
R.  1  £q.  697 ;  Hotten  v.  Arthur,  1  Hem.  &  M.  608.  It  is  no  infringement  of 
a  copyright  to  represent  a  play  dramatized  from  a  norel  written  by  another 
author,  but  it  is  an  infringement  to  print  and  publish  a  play  so  constructed : 
Tindey  o.  Lacy,  1  Hem.  &  M.  747.  See  also  Read  v.  Lacy,  1  Johns.  &  Hem. 
524.  In  Wame  &  Co.  v.  Seebohm,  89  Ch.  D.  73,  the  defendant  dramatized 
the  story,  ''Little  Lord  Fauntleroy,"  and  caused  hb  play  to  be  performed. 
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The  copyright  of  an  author,  like  the  patent  right  of  an  inventor, 
is  personal  property,  and  transferable  by  assignment.^  Sach  assign- 
ment may  be  made,  in  eases  falling  within  the  Copyright  Amend- 
ment Act,  by  entry  in  the  registry  at  Stationer^s  Hall ;  bat  if  not 
so  made,  it  must  be  by  an  instrument  in  writing,  though  not  neces- 
sarily under  seal.* 

If  the  right  be  infringed,  the  remedy  of  the  author  or  his  alienee 
at  law  is  by  an  action  of  trespass  on  the  case  for  damages ;  and  by 
r*91  ^1  ^^  action  of  detinue  or  trover  for  the  *pirated  copies,  or 
their  value.'  He  may  also  sue  in  equity  for  an  injunction 
and  account  if  the  right  and  infringement  are  admitted  or  estab- 
lished at  law.  It  will  be  observed  that  the  jurisdiction  to  enjoin 
in  equity  is  expressly  for  the  protection  of  copyright  as  property, 
and  not  for  the  prevention  of  improper  publications.  There  is, 
therefore,  no  jurisdiction  to  enjoin  against  a  wicked  or  libellous 
work,  merely  on  the  ground  of  its  mischievous  character ;  and  on 
the  other  hand,  if  a  work  alleged  to  be'  copyright  be  tainted  by 
immorality,  libel,  or  fraud,  it  is  not  acknowledged  as  property  at 
law ;  and  in  that  case,  or  even  if  it  be  of  a  doubtful  tenden<7,  the 
Court  of  Chancery  will  not  interfere.* 

In  order  to  produce  it  he  made  four  copies  of  it,  in  which  many  passages 
were  extracted  almost  verbatim  from  the  book.  He  was  restrained  bjr  injnms 
tion  from  printing  or  otherwise  multiplying  such  copies,  and  all  passages  from 
the  book  in  the  four  copies  were  ordered  to  be  cancelled. 

'  But  property  in  a  work  is  distinct  from  property  in  the  means  of  its  repro- 
duction. Thus  a  sale  on  execution  of  the  engraTed  plate  of  a  map  does  not 
pass  the  copyright  in  the  map,  and  the  purchaser  may  be  restrained  by  injunc- 
tion from  the  multiplication  of  copies  thereof:  Stephens  o.  Cady,  14  How.  U. 
S.  528. 

*  Power  V.  Walker,  8  M.  &  S.  7  ;  Rund^ll  v.  Murray,  Jac.  311,  815 ;  5  &  6 
Yict.  c.  45,  s.  13.  Where  an  author  is  employed  by  the  proprietor  of  a  peri- 
odical to  write  for  it  articles  for  a  certain  compensation,  but  without  any  men- 
tion of  the  copyright,  it  is  to  be  inferred  that  the  copyright  was  to  belong  to 
such  proprietor:  Sweet  v.  Benning,  16  C.  B.  459. 

So  it  was  held  to  be  piracy  for  the  proprietor  of  an  analytical  digest  of  equity, 
common  law,  and  other  cases,  to  copy  verbatim  the  head  notes  of  cases  from 
reports,  the  copyright  of  which  was  in  the  plaintiffs,  without  their  consent :  Id. 

*  5  &  6  Vict.  c.  45,  s.  23. 

^  Gee  V.  Prichard,  2  Sw.  402 ;  Du  Bost  v.  Beresford,  2  Camp.  K.  P.  C. 
511 ;  Wright  v.  Tallis,  1  Man.,  Gr.  &  Sc.  893  ;  4  Law  J.  C.  P.  283 ;  Soathey 
V.  Sherwood,  2  Meriv.  438 ;  Lawrence  v.  Smith,  Jac.  471.    There  are  many 
892 


OP  INJUNCTION  AGAINST  TORT.  216 

The  existence  of  the  right  itself,  and  the  fact  of  the  infiinge- 
meat,  are  matters  which,  if  doabtful,  must  be  detennined  at  law. 

The  jurisdiction  to  restrain  infringement  of  patent  and  copyright 
is  based  on  the  exdusive  property  which  the  complainant  has. 
There  is  also  jurisdiction,  of  a  not  very  dissimilar  character,  to 
enjoin  against  the  use  of  a  secret  of  trade  which  has  been  fraudu- 
lently obtained,^  and  to  enjoin,  against  damaging  the  plaintiff's 
business  by  representing  a  spurious  article  to  be  his. 

If  a  person,  having  made  a  discovery,  does  not  choose  to  pro- 
tect it  by  a  patent,  and  thus  to  limit  his  enjoyment  of  it  within  the 
statutory  period,  he  has  no  exclusive  right  to  the  invention ;  and  if 
another  person  can  discover  the  secret,  there  is  no  equity  to  restrain 
him  from  using  it.  It  must,  however,  be  discovered  by  Intimate 
means ;  and  therefore  if  the  party  acquiring  it  has  resorted  to  a 
breach  of  trust  or  a  fraud,  he  will  be  restrained  from  availing 
himself  of  what  he  has  learnt.' 

*If,  again,  a  person  has'  adopted  a  particular  device,  with  r^oi  7-1 
a  view  to  denoting  a  particular  article  or  manufacture  as 
his  own,  he  does  not  necessarily  acquire  a  copyright  in  such  device, 
and  cannot  restrain  on  that  ground  its  user  by  another  man.  But 
he  is  entitled,  on  the  ordinary  principles  of  law,  to  insist  that  no 
other  person  shall  injure  his  business  by  representing  a  spurious 
article  to  be  his,  although  the  genuine  article  may  be  the  one  to 


that  rapport  the  doctrine  in  the  text,  in  a  more  qualified  form,  viz.,  that 
where  circumstancefl  show  neither  fraud  nor  breach  of  contract,  a  court  of 
equity  has  no  power  to  enjoin  the  publication  of  a  libel :  see  Kidd  v.  Horry, 
2S  Fed.  Rep.  778;  Boston  Diatite  Co.  v.  Florence  Mfg  Co.,  114  Mass.  69; 
Whitehead  r.  Kitson,  119  Mass.  484  ;  Manger  v.  Dick,  55  How.  Pr.  182;  N. 
Y.  JuTenile  Guardian  Society  v.  Rooseyelt,  7  Daly  188 ;  Brandreth  v.  Lance, 
8  Paige  24 ;  Life  Ass'n  of  America  v.  Boogher,  8  Mo.  App.  178 ;  Singer  MPg 
Co.  9.  Dom.  Sewing  Machine  Co.,  49  6a.  70 ;  Prudential  Assurance  Co.  v. 
Knott,  10  Ch.  App.  142 ;  and  see  also  Raymond  v.  Russell,  148  Mass.  295 ; 
Francis  9.  Flinn,  118  U.  S.  885.  But,  on  the  other  hand,  there  are  a  number 
of  cases  in  which  rach  a  power  is  sustained :  Bell  &  Co.  v.  Singer  MPg  Co., 
C5  Ga.  452  ;  Croft  v,  Richardson,  59  How.  Pr.  856  ;  Saxby  v.  Easterbrook, 
8  C.  P.  D.  889 ;  Thorley's  Cattle  Food  Co.  v.  Massam,  14  Ch.  D.  768 ; 
Quartz  Hill,  etc.,  Co.  v.  Beall,  20  Ch.  D.  501 ;  Loog  v.  Bean,  26  Ch.  D.  806. 
The  English  cases  seem  to  have  been  somewhat  governed  by  the  later  statutes. 

>  See  Tabor  o.  Hofiman,  41  Hun  (N.  Y.)  5. 

*  Williams  v.  Williams,  8  Meriv.  157 ;  Youatt  r.  Winyard,  IJ.  &  W.  894; 
Morrison  v.  Moat,  9  Hare  266 ;  affirmed  16  Jur.  821 ;  21  L.  J.  Ch.  248. 
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which  he  has  no  exclusive  right.  And  therefore  if  such  a  repre- 
sentation be  made^  either  by  dii^ect  misstatement  or  by  imitation  of 
his  device^  he  may  recover  damages  at  law  for  the  injury  to  his 
business^  and  pari  raUone  may  have  an  injunction  in  equity.* 

Having  now  examined  the  chief  objects  of  the  injunctive  equity, 
we  must^  in  conclusion,  notice  the  chief  incidents  of  the  equify 
itself.  These  incidents  are  three  in  number.  The  equity  attaches 
only  on  an  admitted  or  legally  adjudged  right  in  the  plaintiff,  ad- 
mitted or  legally  adjudged  to  be  infringed  by  the  defendant;  it 
prohibits  continuance  as  well  as  commission  of  a  wrong;  and  it 
extends  to  an  account  of  the  defendant's  profit. 

First,  it  attaches  only  on  an  admitted  or  legally  adjudged  ri^t 
in  the  plaintiff,  admitted  or  legally  adjudged  to  be  infringed  by 
the  defendant    The  existence  of  the  right,  and  the  £su^  of  its 

>  Sykes  r.  Sykes,  3  B.  &  C.  541 ;  Bloefield  v.  Payne,  4  B.  &  Ad.  410; 
Crutwell  V.  Lye,  17  Yes.  886;  Motley  r.  Downman,  8  M.  &  C.  1 ;  Milling, 
ton  V.  Fox,  8  M.  &  C.  888;  Perry  v.  Truefitt,  6  Beav.  66;  Croft  v.  Day,  7 
Id.  84;  Spottiswoode  v.  Clark,  2  Ph.  154;  Clark  v.  Freeman,  17  L.  J.  Ch. 
142;  11  Beav.  112.  Trade- marks  are  recognized  as  property,  and  the  protec- 
tion extended  to  them  rests  upon  this  ground  and  not  necessarily  upon  the  fraud 
committed  by  the  person  who  imitates:  Leather  Cloth  Co.  v.  American 
Leather  Cloth  Co.,  4  De  G.,  J.  &  Sm.  187 ;  Singer  Mnfg.  Co.  v.  Wilson,  47 
L.  J.  Ch.  481 ;  U.  S.  V.  Steifens,  100  U.  S.  82.  It  has  been  said  that  the 
essential  ingredients  for  constituting  an  infringement  are :  (1)  That  the  mark 
has  been  applied  properly  by  the  persons  seeking  to  restrain  infringement,  that 
is  to  say,  that  they  have  not  copied  any  other  person's  mark,  and  that  the  marie 
does  not  involye  any  false  representation:  Hoxie  v.  Chaney,  148  Mass.  592; 
Palmer  v.  Harris,  60  Pa.  St.  156;  Parlett  v.  Guggenheimer,  67  Md.  542; 
Blackwell  v.  Wright,  78  N.  C.  810.  (2)  That  the  article  so  marked  is  ao- 
tually  a  vendible  article  in  the  market ;  and  (8)  that  the  defendants,  knoiring 
that  to  be  so,  have  imitated  the  mark  for  the  purpose  of  passing  in  the  market 
other  articles  of  a  similar  description :  Mc Andrew  v.  Bassett,  4  De  G.,  J.  & 
Sm.  480,  484 ;  McCartney  v.  Garnhart,  45  Mo.  598.  See  also  Cheavin  v. 
Walker,  5  Ch.  D.  850.  But  see  Davis  v,  Kendall,  2  R.  I.  566 ;  Cofieen  v. 
Brunton,  5  McLean,  256.  To  warrant  relief  by  injunction,  the  imitation 
should  be  such  that  purchasers  using  ordinary  care  would  be  likely  to  be  d^ 
ceived:  Seixo  v.  Provezende,  L.  R.  1  Ch.  192;  McLean  v.  Fleming,  96  U. 
S.  245.  The  use  of  a  trade-name  may  be  protected  in  the  same  manner: 
Merchants'  Det.  Assn.  v.  Det.  Mercantile  Agency,  25  III.  App.  250 ;  Rogers 
Mfg.  Co.  v.  Simpson,  etc.,  Co.«  54  Conn.  527 ;  and  see  England  v.  N.  Y. 
Pub'g  Co.,  8  Daly  875;  Carmichel  v.  Latimer,  11  R.  I.  895;  Devlin  v. 
DevHn,  69  N.  Y.  214. 
894 


OF  INJUNCTION  AGAINST  TORT.  217 

infriiigement,  must  be  tried,  if  disputed,  in  a  court  of  law.  And 
therefore,  if  the  plaintiff  resorts  to  equity  in  the  first  instance,  he 
should  forthwith  move  for  an  interlocutory  injunction  to  protect 
his  allied  right  until  decree,  and  thus  give  an  opportunity  of 
directing  a  trial  at  law,  so  that  when  the  cause  comes  on  for  hear- 
ing it  may  be  ready  for  inmiediate  adjudication.  When  the  mo- 
tion for  an  interlocutory  injunction  is  made,  the  court,  having 
regard  to  the  extent  of  prima  fade  title  shown,  the  probability 
*of  mischief  to  the  property,  and  the  balance  of  inconve-  r*oi  qi 
nienoe  on  either  side,  will  either  grant  the  injunction,  ac- 
companied by  a  provision  for  putting  the  legal  right  into  an  imme- 
diate course  of  trial ;  or  will  send  the  parties  to  law,  directing  the 
defendant  to  keep  an  account ;  or  will  merely  retain  the  bill,  with 
liberty  for  the  plaintiff  to  proceed  at  law.^ 

Secondly,  the  equity  extends  to  prohibit  continuance,  as  well  as 
commission.  Where  an  interlocutory  injunction  is  granted  against 
the  continuance  of  a  nuisance,  the  abatement  of  which  cannot  be 
ordered  on  motion  in  direct  terms,  it  becomes  what  is  called  a 
mandatory  injunction,  i.  e.,  an  injunction  so  framed  that  it  re- 
strains the  defendant  from  permitting  his  previous  act  to  operate, 
and,  therefore,  virtually  compels  him  to  undo  it  Injunctions  of 
this  class  have  been  granted  in  various  instances,  e.  g,,  against  con- 
tinuing the  removal  of  the  stop-gate  of  a  canal ;  against  permitting 
stables  to  remain  which  had  been  improperly  built  in  an  orna- 
mental garden ;  and  against  permitting  a  railway  tunnel  to  con- 
tinue, which  had  the  effect  of  completely  destroying  the  road.' 

'  Hill  V,  Thompson,  8  Meriv.  622 ;  Kay  v.  Marshall,  1  M.  &  C.  878 ;  Ans- 
dell  V.  Ansdell,  4  Id.  449 ;  Bacon  v.  Jones,  1  Beav.  882 ;  4  M.  &  C.  488 ; 
Collard  v.  Allison,  Id.  487 ;  Hilton  v.  Granville,  Cr.  &  P.  288  ;  Harman  o. 
Jones,  Id.  299 ;  Steyens  v.  Keating,  2  Ph.  888. 

*  Robinson  v.  Byron,  1  B.  C.  C.  558 ;  Lane  v,  Newdigate,  10  Yes.  1 94 ; 
Blakemore  v,  Glamorgan  Canal,  1  M.  &  K.  154,  188 ;  Rankin  v.  Huskisson, 
4  Sim.  18  ;  Spencer  v.  Birmingham  Ry.,  8  Id.  198, 198 ;  1  Railway  Cas.  159 ; 
Attorney-General  v.  Manchester  and  I^eeds  Ry.,  Id.  436 ;  Hooper  v.  Brod- 
rick,  11  Sim.  48;  Earl  of  Mexborongh  v.  Bower,  7  Beav.  127,  188;  Great 
North  of  England  Junction  Ry.  v.  Clarence,  1  Coll.  507 ;  Wheelock  o.  Noo- 
nan,  108  N.  Y.  179.  But  such  an  injunction  is  not  granted  except  in  rare 
and  peculiar  cases:  Bradbury  v.  Manchester,  etc.,  R.  R.  Co.,  5  De  G.  &  Sm. 
624  ;  Washington  University  v.  Green,  1  Md.  Ch.  97  ;  Audenried  v.  Phila.  & 
Reading  R.  R.  Co.,  68  Pa.  St.  870;  Bailey  v.  Schnitzins,  45  N.  J.  £q.  178. 
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Thirdly^  the  equity  extends  to  an  account  of  the  defendant's 
profits.  The  grant  of  an  injunction  necessarily  presupposes  that 
the  plaintiff  has  sustained  a  loss  by  the  defendant's  act,  and  that 
the  defendant  has  probably  derived  a  profit,  which  may  or  may 
not,  according  to  drcumstances,  be  coextensive  with  the  plaintiff's 
loss.  The  strict  right  of  the  plaintiff,  so  fiu*  as  the  past  wrong  is 
r*219l  ^°^^*^^  is  to  *a  recompense  in  damages  for  his  own 
loss,  irrespectively  of  the  defendant's  profit 

A  claim,  however,  for  such  damages  would  involve  the  necessity 
of  proceedings  in  two  courts  at  once,  in  equify  for  an  injunction, 
and  at  law  for  damages;  and  therefore  the  Court  of  Chancery, 
having  jurisdiction  for  the  purpose  of  the  injunction,  will  prevent 
that  circuity  and  expense ;  and  although  it  cannot  decroe  damages 
for  the  plaintiff's  loss,  it  will  substitute  an  account  of  tiie  defend- 
ant's profits.^  The  equity  for  the  account  is  strictiy  an  incident  to 
the  injunction,  and  therefore,  if  an  injunction  is  refused,  an  account 
cannot  be  given  ;  but  the  plaintiff  must  resort  to  a  court  of  law.* 

See  Norfolk  Trust  Co.  v.  Maiye,  25  Fed.  Bep.  664 ;  IS  Cent.  L.  Jour.  823, 
848.  On  final  hearing,  however,  the  decree  may,  of  coarse,  reqnire  the  abate- 
ment of  a  nuisance :  Lambom  v.  The  Covington  Co.,  2  Md.  Ch.  409.  In 
Dureli  9.  Pritchard,  18  W.  R.  981,  the  Master  of  the  Rolls,  relying  on  Deere 
t?.  Guest,  1  Myl.  &  Cr.  516,  laid  down  the  role  that  a  mandatoiy  injunctioa 
would  not  be  granted  where  the  act  complained  of  was  completed  before  the 
filing  of  the  bill.  But  this  ruling  was  reversed  by  the  Court  of  Appeals :  L. 
R.  1  Ch.  Ap.  249.  See  United  N.  J.  R.  R.,  etc.,  Co.  v.  Standard  Oil  Co., 
88  N.  J.  £q.  128  ;  Cole  o.  Duke,  79  Ind.  107 ;  Johnson  v.  Tulare  Co.  Super. 
Ct.,  65  Cal.  567 ;  6a.  Pac.  Rv.  v.  Douglasville,  75  6a.  828.. 

1  Croseley  v.  Derby  6as  •Company,  8  Myl.  &  Cr.  428 ;  Bacon  o.  Spotds- 
woode,  1  Beav.  882,  885 ;  Colburn  o.  Simms,  2  Hare  548,  560. 

*  Baily  v.  Taylor,  1  R.  &  M.  78. 
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♦BOOK   III.  [*220] 

OF  THE  JURISDICTION  OF  THE  COURTS  OF  EQUITY  IN  CASES 
IN  WHICH  THE  COURTS  OF  ORDINARY  JURISDICTION 
CANNOT  ADMINISTER  A  RIGHT. 


CHAPTER   I. 


OF    AOOOUNT. 


The  equities  nnder  the  second  head  of  our  division^  viz.,  where 
the  courts  of  ordinary  jurisdiction  cannot  administer  a  right, 
are  those  for  investigation  of  accounts,  for  severance  of  co-tenancies, 
and  other  analogous  relief,  for  winding  up  partnerships  and  ad- 
ministering testamentary  assets,  for  adjusting  liabilities  under  a 
common  charge,  and  for  protection  of  the  persons  and  estates  of 
injbnts  and  lunatics.^ 

'  In  matten  of  aoooont,  courts  of  eqaity  posBeas  a  concarrent  jurisdiction  in 
most,  if  not  in  all  oases,  with  courts  of  law.  See  Tillar  v.  Cook,  77  Va.  477 ; 
MiteheU  v.  Manufacturing  Co.,  2  Story  648 ;  Post  v.  Kimberly,  9  Johns.  470 ; 
Jones  9.  Bullock,  2  Dot.  Ch.  868  ;  Nelson  o.  Harris,  1  Yerg.  860 ;  Bruce  v. 
Bordet,  1  J.  J.  Marsh.  80;  Wilson  v.  Mallet,  4  Sandf.  S.  C.  112;  Seymour 
9.  Long  Dock  Co.,  20  N.  J.  £q.  896 ;  see  Sluriver  v.  Nimick,  41  Pa.  St.  80 ; 
Persch  o.  Quiggle,  67  Id.  247 ;  Seymour  v.  Long  Dock  Co.,  6  C.  £.  Green 
896 ;  Jewett  o.  Bowman,  2  Stewart  1 74.  A  bill  may  be  maintained  in  all 
cases  in  which  an  action  of  account  would  be  a  proper  remedy  at  law :  Fowls 
r.  Lawrason,  5  Pet.  495 ;  and  in  some  cases  in  which  assumpsit,  or  other  action 
at  law,  would  lie :  Bierbower's  Appeal,  107  Pa.  St.  14 ;  Hickman  o.  Stout,  2 
Leigh  6  ;  Hay  v.  Marshall,  8  Humph.  628.  EspeciaUy  where  equity  has  ac- 
quired cognisance  of  a  suit  for  the  purpose  of  discovery :  Handley  o.  Fitzhugh, 
1  A.  E*  Marsh*  24;  see  also  Pearl  o.  Nashville,  10  Terg.  179.  And  a  bill 
for  discovery  and  account  will  sometimes  lie  upon  a  purely  legal  claim :  see 
Pleasants  v.  Glasscock,  1  S.  &  M.  Ch.  28.  Though  not  where  the  claim  is 
merely  for  damages  for  breach  of  contract :  Linn  v.  Gunn,  86  Mich.  447.  So 
also  where  a  multiplicity  of  suits  will  be  avoided,  or  the  remedy  at  law  is  not 
foil  and  adequate,  or  fiwid,  or  accident,  or  mistake  u  connected  with  the  sub- 
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One  important  instance  of  the  jurisdiction  over  acoonnts  occars 
in  the  case  of  trustee  and  cestui  que  trusty  where  the  cedui  que  trust 
demands  an  account  of  moneys  received  under  the  trust'  The 
equity  of  this  particular  case  is  included  under  the  general  equity 
for  enforcement  of  trust/  but  a  corresponding  one  exists  as  against 
an  agent  or  steward^  or  a  person  employed  in  any  similar  character, 
who  is  bound  by  his  office  to  render  r^ular  accounts.  If  this  duty 
is  performed,  and  the  accounts  are  regularly  rendered,  his  employer 
can  recover  the  balance  at  law  on  the  evidence  of  the  accounts 
-  themselves,  and  a  suit  *in  equity  is  not  required.  If  it  is 
^  -*  n^lected,  he  can  recover  damages  at  law  for  the  n^lect,^ 
and  will  also  have  an  equity,  arising  out  of  the  agent's  fiulure  in 
duty,  to  have  the  accounts  taken  in  the  Court  of  Chancery,  where 

ject:  McLaren  v.  Steapp,  1  KelljSTG;  Cammins  v.  White,  4  Blackf.  856; 
though  equity  will  uot  assist  a  party  who  has  been  guilty  of  a  fraud  to  compel 
his  confederates  to  account :  Farley  v.  St.  Paul,  etc.,  Ry.,  14  Fed.  Rep.  114 ; 
see  Bateman  v,  Fargason,  2  Flip.  C.  Ct.  660.  And  between  partners  and  the 
assignees  of  their  copartners :  Pendleton  v.  Wambersie,  4  Cranch  73 ;  Collins 
V.  Dickinson,  1  Haywood  240 ;  and  persons  in  analogous  relations :  Dole  v. 
Wooldredge,  1S6  Mass.  140 ;  Hartshome  v.  Thomas,  48  N.  J.  £q.  419 ;  s.  c. 
45  Id.  215 ;  Darrah  v,  Boyce,  62  Mich.  480 ;  Shirley  v.  Goodnough,  15  Or. 
642.  For  accounts  between  partners,  see  Bates  on  Partn'p,  907,  etc.  In 
Ludlow  o.  Simond,  2  C.  C.  E.  1,  it  was  heldthatchancery  has  jurisdiction  of  all 
matter  of  account,  though  no  discovery  is  required,  and  a  bill  for  account  against 
principal  and  surety  may  be  sustained,  although  the  account  haa  been  stated  as 
to  the  principal ;  see  also  Randolph  v.  Kinney,  8  Rand.  894 ;  Ship  v.  Jameson, 
6  Litt.  190 ;  Sturtevant  v,  Goode,  5  I^eigh  38 ;  McRim  v.  Odom,  8  Fairfield 
94 ;  Reybold  v.  Dodd,  1  Harring.  402 ;  Dunwidie  v.  Kerley,  6  J.  J.  Marsh. 
501.  It  seems  that  mere  delay  of  a  defendant  at  law  coming  into  equity  in 
matters  of  account,  forms  no  reason  for  refusing  relief  where  the  natnre  of  the 
account  is  such  that  a  court  of  law  cannot  deal  with  it :  Southeast  R.  R.  Co.  v. 
Brogden,  8  Macn.  &  G.  8.  See  the  remarks  in  this  case  as  to  the  difference 
between  the  cases  where  equity  assumes  original  jurisdiction  in  a  matter  of  a^ 
count,  and  those  where  it  withdraws  a  matter  of  account  from  a  court  of  law. 
For  a  general  review  of  the  jurisdiction  of  equity,  in  matters  of  aoooont,  see 
articles  by  C.  C.  I^angdell  in  2  Hanr.  L.  Rev.  241 ;  8  Id.  287.  A  distinctioD 
is  there  made  between  bills  for  an  account,  properly  so  called,  and  bills  of 
equitable  assumpsit,  which  are  founded  upon  a  debt,  and  not  upon  an  obligation 
to  render  an  account. 

1  See  Donovan  v,  Hayme,  67  Ala.  51 ;  Cochrane  o.  Adams,  50  BGch.  16; 
Clarke  v.  Pierce,  52  Id.  157 ;  Webb  v.  Fuller,  77  Me.  568;  Sanderson  v.  Mo- 
Intosh,  65  Cal.  86 ;  Paul  v.  Land,  15  Or.  442. 

*  Supra,  Trusts.  *  SmiOiMcrc.  Law  96. 

898 


OF  ACXX)UNT.  221 

tiie  evidence  may  be  supplied  by  discovery  on  oath.*  It  will  be 
obeervedy  that  this  equity  does  not  originate  in  the  mere  want  of 
discovery,  which  will  not,  as  we  have  already  seen,  confer  a  juris- 
diction for  relief  ;*  but  in  the  additional  ingredient  that  such  want 
has  been  caused  by  the  defendant's  &ult.  It  is  otherwise  in  the 
case  of  a  mere  stranger.  He  is  compellable  to  answer  on  path  to 
the  best  c^  his  information,  but  there  is  no  original  duty  to  possess 
information,  and,  therefore,  no  equity,  on  the  ground  of  its  absence, 
to  withdraw  his  rights  from  the  court  of  ordinary  jurisdiction. 

It  obviously  follows  from  this  doctrine,  that  a  bill  for  an  account 
by  an  agent  against  his  principal  will  not  generally  lie ;  for  it  is 
the  agenfs  duty,  and  not  the  principal's,  to  keep  the  account.' 
But  this  rule  is  subject  to  a  special  exception  in  favor  of  a  steward, 
the  nature  of  whose  employment  is  such,  that  money  is  often  paid 
in  confidence  without  vouchers,  embracing  a  variety  of  accounts 
with  the  tenants,  so  that  it  would  be  impossible  to  do  him  justice 
without  an  account  in  equity/ 

*  Mackenzie  0.  Johnston,  4  Mad.  878 ;  Massey  v.  Banner,  4  Id.  418 ;  Anon., 
2  Hare  2S9,  n. ;  Bowles  v.  Orr,  1  T.  &  C.  464 ;  Walker  v.  Spencer,  45  N.  Y. 
4  8oper.  Ct.  71 ;  Schwickerath  v.  Lohen,  48  Wis.  599 ;  Manrin  v.  Brooks, 
94  N.  Y.  71 ;  Rippe  v.  StogdiU,  61  Wis.  88 ;  Blges  v.  Dexter,  78  6a.  862. 

*  SvprOt  DisooTery. 

*  An  aocoant  will  lie  on  behalf  of  an  agent  against  his  principal  who  has 
recQived  certain  soms  npon  which  the  former  was  entitled  to  a  commission : 
Smith  o.  Lereanz,  1  Hem.  &  M.  128 ;  Bael  v.  Selz,  5  BL  App.  116  ;  Channon 
V.  Stewart,  108  Bl.  541 ;  Wood  v.  Alpaugh,  48  N.  J.  Eq.  455 ;  45  Id.  158. 

*  Dinwiddle  v.  Bailey,  6  Yes.  186 ;  Allison  v.  Herring,  9  Sim.  588.  See 
Smith  V.  LcTeanx,  2  De  6.,  J.  &  Sm.  1  ;  Ludlow  v.  Simond,  2  G.  C.  £.  1, 
89,  58 ;  Kerr  v.  Steamboat  Co.,  1  Cheeves,  2d  part,  189.  See  Wilson  v,  Mal> 
lett,  4  Sandf.  S.  C.  112.  But  in  general,  a  bill  will  not  lie  by  a  factor  against 
bis  principal,  for  discovery  and  account  merely  in  aid  of  a  suit  at  law ;  nor 
will  a  bill  for  relief,  where  the  bill  is  dependent  on  the  right  to  discovery :  Wil- 
son v.  Mallett,  4  Sand.  S.  C.112.     See  Dunning  v.  Steames,  9  Barb.  S.  C.  908. 

In  Pennell  v.  Deffell,  4  De  G.,  M.  8c  6.  872,  the  following  rules  were  estab- 
lished as  governing  the  practice  of  the  Court  of  Chancery  in  the  analogous  case 
of  tmsts :  Where  a  trustee  pays  trust  money  into  a  bank  to  his  credit,  the 
aoocmnt  being  a  simple  account  with  himself,  not  marked  or  distinguished  in 
any  other  manner,  the  debt  thus  constituted  from  the  bank  to  him,  belongs,  so 
long  as  it  remains  due,  specifically  to  the  trust,  as  between  the  cestui  que  trust 
cm  the  one  side,  and  the  trustee  or  his  representatives  on  the  other ;  and  this 
state  of  things  is  not  varied  by  the  circumstance  of  the  bank  holding  also  for 
the  trustee,  or  owing  to  him  money  in  every  sense  his  own.     And  where  the 
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In  taking  the  account  against  an  agent,  he  will  be  charged  with 
the  moneys  of  his  principal  which  he  has  actually  received,  and,  if 
a  special  case  of  negligence  be  made  out^  with  such  moneys  also  as 
but  for  his  wilful  default  he  might  have  received.  In  the  absence 
of  a  special  case  an  inquiry  as  to  Mrilful  default  will  not  be  granted 
against  a  trustee  or  agent,  although  it  is  otherwise  in  the  case  of  a 
mortgagee.^  But  if  the  agent  neglect  to  account,  he  will  be  charged 
r*222l  ^^^  interest  on  moneys  improperly  '''retained ;  if  he  has 
^  "^  unduly  used  his  principal's  moneys  for  the  purpose  of 
profit  to  himself,  he  will  be  charged  with  the  profits  whidi  he  has 
made ;  and  if,  by  his  neglect,  his  own  property  has  become  mixed 
up  with  that  of  his  principal,  so  that  they  cannot  readily  be  dis- 
tinguished, the  burden  of  separation  will  be  thrown  on  him,  and 
the  whole  will  be  treated  as  belonging  to  the  principal,  until  the 
agent  shows  clearly  what  portion  is  his  own.' 

account  consists  of  a  series  of  items  in  respect  of  moneys  paid  in,  and  drawn 
out  by  general  checks  by  the  trustee,  the  mode  of  ascertaining  what  part  of  the 
balance  is  trust  property,  and  what  part  the  trustee's  own  money,  is  to  hold 
(as  in  Clayton's  Case,  1  Mer.  672),  that  each  check  drawn  out  by  the  trustee 
is  to  be  applied  in  payment  of  the  earlier  items  of  the  opposite  side  of  the 
account,  t.  «.,  in  diminution  of  the  trust  fund  pro  tonto,  if  those  items  arise 
from  trust  moneys  paid  into  the  account,  or  of  the  customer's  own  money  pro 
tantOj  if  they  arise  from  moneys  paid  in  on  his  own  private  personal  account. 
See  also  Frith  v.  Cartknd,  84  L.  J.  Ch.  801. 

Where  an  agent  is  intrusted  with  money  to  be  disbursed,  his  principal  may 
sustain  a  bill  against  him  for  an  account  of  his  agency,  and  in  some  instances 
although  no  discovery  is  sought.  See  Kerr  v.  Steamboat  Co.,  ut  supra;  Hale 
V.  Hale,  4  Humph.  188 ;  Halstead  v.  Babb,  8  Porter  68 ;  Mason  v.  Man,  8 
Dessaus.  116.  If  an  agent  does  not,  within  a  reasonable  time,  apply  money  to 
the  purposes  for  which  it  is  sent  to  him,  he  will  be  chargeable  with  interest : 
Harrisson  v.  Long,  4  Dessaus.  110.  See,  on  the  subject  of  interest,  Hill  on 
Trustees,  4th  Am.  ed.,  568,  and  notes ;  Burdick  v.  Gayrick,  L.  R.  5  Ch.  238. 
But  an  agent  having  no  authority  to  invest,  is  not  liable  for  interest,  until  a 
demand  made  by  his  principal:  Rowland  t?.  Martindale,  Bailey  £q.  226; 
Lever  v.  Lever,  2  Hill  Ch.  158.  So  an  agent  will  be  charged  with  moneys 
which,  but  for  his  default,  he  might  have  received :  Short  v,  Skipwith,  1 
Brock.  108 ;  see  also  Prentice  v.  Buxton,  8  B.  Mon.  85.  If  an  agent  mixes 
the  property  of  his  principal  with  his  own,  he  will  be  obliged  to  show  clearly 
which  part  of  the  property  belongs  to  himself;  and  so  far  as  he  is  unable  to 
do  this,  it  is  treated  as  the  property  of  his  principal :  KeUy  p.  Greenleai^  3 
Story  105,  106. 

>  Pelham  v.  Hader,  1  N.  C.  C.  8. 

'  Pearse  v.  Green,  Ij.  &  W.  135;  Lupion  v.  White,  15  Yes.  432,  441. 
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Another  instance  of  the  jarisdiction  is  in  the  case  of  mutual 
aoooonts^  where  items  exist  on  both  sides,  not  constituting  mere 
nsattera  of  set-off,  but  forming  a  connected  transaction,  and  requir- 
ing an  account  to  ascertain  the  balance,  more  complicated  than  can 
practicallj  be  taken  at  law.^  The  mere  fact  that  such  complicated 
mutual  accounts  exist  is  a  sufficient  equity  to  sustain  a  bilL  But 
it  is  otherwise  with  respect  to  mere  matters  of  setrK>ff ;  for  right  of 
set-off  can  be  effectually  tried  at  law,  and  can  only  be  transferred 
to  chancery  by  some  special  equity.' 

>  Kennington  v»  Houghton,  2  N.  C.  C.  620;  Ranger  o.  Great  Western 
Railwaj,  1  Railway  Cas.  1 ;  Taff  Yale  Company  v,  Nixon,  1  H.  L.  Rep.  111. 

'  In  matters  of  account  which  are  mutual  and  complicated,  courts  of  equity 
hare  complete  jurisdiction :  Hay  v.  Marshall,  8  Hump.  623 ;  The  Governor 
r.  McEwen,  5  Id.  241 ;  Power  v,  Reeder,  9  Dana  9 ;  Hickman  v.  Stoat,  2 
Leigh  6 ;  Long  v.  Majestre,  1  Johns.  Ch.  S05 ;  Hunter's  Ex'rs  v.  Spotswood, 
1  lYash.  146 ;  Cummins  v.  White,  4  Blackf.  866 ;  Dubourg  de  St.  Colombe's 
Heirs  v.  The  United  States,  7  Pet.  625;  Kirkman  v.  Yanlier,  7  Ala.  217; 
Crosaley  v.  New  Orleans,  20  Fed.  Rep.  852;  Gaines  v.  New  Orleans,  17 
Id.  16;  Crane  v.  Ely,  87  N.  J.  Eq.  564;  Woolley  v,  Osborne,  89  Id.  54; 
Pierce  v,  Equit  Life  Ass.  Co.,  145  Mass.  56 ;  State  v.  Churchill,  48  Ark. 
426;  Gamer  v.  Reis,  25  Minn.  475;  McMullin's  App.,  18  Atl.  Rep.  1056 
(Pa.).  So  also  in  cases  of  insolyency :  Blake  v.  Langdon,  19  Vt.  485 ;  White 
V.  Wiggins,  82  Ala.  424 ;  though  the  rule  on  this  subject,  is  not,  perhaps, 
satisfactcnrily  settled:  see  American  note  to  Rose  o.  Hart,  2  Smith's  Lead. 
Gas.  874  (6th  Am.  ed.),  where  the  cases  are  discussed.  But  to  sustain  a  bill 
for  an  account,  there  must  be  mutual  demands,  not  merely  payments  by  way 
of  set-off, — ^there  must  bo  a  series  of  transactions  on  one  side  and  of  payments 
on  the  other.  See  Bowen  r.  Johnson,  12  Ga.  9 ;  Porter  v.  Spencer,  2  Johns. 
Gh.  169;  Pearl  v.  Nashville,  10  Yerg.  179 ;  McLin  v.  McNamara,  2  Dev.  & 
Bat.  Eq.  88;  Wilson  v.  Mallett,  4  Sandf.  Ch.  112;  Pointup  v.  Mitchell,  17 
Ga.  558 ;  Phillips  v.  Phillips,  9  Hare  471 ;  Cullum  v.  Bloodgood,  15  Ala.  84 ; 
Padwick  v.  Hurst,  18  Jur.  768 ;  18  Beav.  575 ;  see  Burlingame  v.  Hobbs,  12 
Gray  (Mass.)  867,  and  Haywood  v.  Hutchins,  65  N.  C.  574.  And  where  the 
accounts  are  all  on  one  side,  and  no  discovery  is  sought,  courts  of  equity  will 
decline  to  take  jurisdiction  :  Passyunk  Building  Association's  Appeal,  88  Pa. 
St.  441 ;  Glonizer  v.  Hazzard,  42  Id.  889 ;  Graflon  v.  Reed,  26  W.  Ya.  487 ; 
Upton  9.  Pazton,  72  la.  295.  But  where  a  fiduciary  relation  exists,  the  fact 
that  there  are  no  mutual  accounts  is  immaterial:  Rippe  v.  Stogdill,  61  Wis. 
88.  Complication  of  accounts,  where  the  receipts  are  all  on  one  side,  if  it 
ever  alone  constitutes  sufficient  ground  for  intervention  of  a  court  of  equity, 
most  show  a  very  strong  case  of  entanglement :  Padwick  v,  Stanley,  9  Hare 
€27;  see  Taylor  v.  Tompkins,  2  Heisk.  (Tenn.)  89;  Chandler  r.  Hanna,  78 
Ala.  890;  Sumter  v.  Mitchell,  85  Id.  818.  But  in  State  v.  Churchill,  48 
Ark.  434,  it  is  sud  that  **  in  all  cases  where  *  mutuality  of  accounts'  is  claimed 
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The  right  of  set-off  is  that  right  which  exists  between  two 
persons,  each  of  whom,  under  an  independent  oontract,  owes  an 
ascertained  amount  to  the  other,  to  set  off  their  respective  debts  by 
way  of  mutual^  deduction,  so  that  in  any  action  brought  for  the 
larger  debt,  the  residue  only  after  such  deduction  shall  be  recov- 
•ered.  At  the  common  law  there  was  no  such  right ;  but  if  the 
party  suing  for  a  debt  were  himself  indebted  to  the  defendant,  he 
nvould  nevertheless  recover  in  his  action,  and  the  defendant  would 
be  driven  to  a  cross  action  for  his  own  claim.  To  obviate  this  in- 
convenience it  was  enacted  ^^  that  where  there  are  mutual  debts  be- 
tween the  plaintiff  and  defendant,  or  (if  either  party  sue  or  be 
sued  as  executor  or  administrator)  where  there  are  mutual  debts 
between  the  testator  or  intestate  and  either  party,  one  may  be  set 

r»oo«)i  ®g*^^^^  ^^^  other."*  And  *in  the  event  of  bankruptcy  a 
L  J  still  wider  remedy  is  given,  and  the  right  of  set-off  is  ex- 
pended to  cases  where  mutual  credit  has  been  given  by  the  bank- 
Tupt  and  any  other  person,  although,  strictly  speaking,  there  may 
not  be  actual  debts  on  both  sides.'  If  the  cross  demands  are  of 
legal  cognizance,  the  right  of  set-off  is  also  legal ;  and  unless  one 
of  the  demands  involves  an  equitable  element,  their  existence 
'Creates  no  equity  for  resorting  to  the  Chancery.  If  one  or  both  be 
matter  of  equitable  cognizance,  as,  for  example,  if  there  be  a  ques- 
tion of  trust  or  fraud,  the  set-off  may  be  enforced  in  the  Court  of 

to  be  the  basis  of  equity  jarisdiction,  '  mutaality'  is  only  an  essential  element, 
in  this,  that  it  indicates  intricacy  and  complication." 

Upon  a  demurrer,  a  general  allegation  that  accounts  are  of  a  eomplicated 
nature  is  not  sufficient,  unless  supported  by  a  specific  allegation  of  facts  showing 
their  complex  character:  Padwick  r.  Hurst,  18  Jur.  768;  18  Bear.  675. 
See  Lesley  «.  Rosson,  89  Miss.  868. 

A  bill  will  not  lie,  even  against  an  agent,  as  to  a  single  transaction  not 
tainted  by  iraud,  and  where  there  is  a  legal  remedy  :  Karulshaw  o.  Brown- 
rigg,  1  Siou  N.  S.  578  ;  2  De  G.,  M.  &  G.  441 ;  Barry  v.  Stevens,  81  Bear. 
258. 

'  The  oensideration  that  the  nominal  parties  to  a  contract  are  not  strictly 
mutual  is  no  objection  to  set-off,  if  the  real  parties  on  whom  the  burden  is 
ultimately  to  fall  are  the  same:  Smith  v.  Wainwright,  24  Vt.  97.  One 
demanding  account  must  himself  account :  Fairchild  t^.  Valentine,  7  Rob. 
(N.  Y.)  564. 

'  2  Geo.  2,  c  22 ;  8  Geo.  2,  c.  24. 

*  6  Geo.  4,  c.  16,  s.  50;  Smith's  Merc.  Law,  608 ;  Gibson  v.  Bell,  I  B.  N. 
C.  748. 
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Chanoery.^  There  are  also  some  cases  occasionallj  spoken  of  as 
dependiDg  on  an  equitable  set-off^  but  which  would  be  more  cor- 
rectlj  termed  retainers  in  the  nature  of  set-off.  As,  for  example, 
where  a  l^atee  is  indebted  to  his  testator's  estate,  and  the  executor, 
instead  of  paying  the  legacy,  is  entitled  to  balance  it  against  the 
debt  In  such  a  case  as  this  there  are  not,  in  strictness,  any 
mutual  demands  to  which  the  term  set-off  can  be  applied ;  and  the 
right  of  the  executor  is  rather  a  right  to  retain  the  debt  out  of  the 
legacy  as  a  fund  in  hand,  than  to  set  it  off  against  the  amount.' 

The  right  of  account  is  essentially  different  from  this.  It  is  not 
a  right  to  amalgamate  independent  cross  demands,  for  the  purpose 
of  enabling  one  action  or  suit  to  suffice ;  but  it  assumes  that  the 
several  demands  have  no  independent  existence,  but  have  been  so 
connected  by  the  original  contract  or  course  of  dealing,  that  the 
only  thing  which  either  party  can  daim  is  the  ultimate  balance. 
Tbe  only  right,  therefore,  is  that  of  taking  the  account ;  and  the 
forms  of  procedure,  both  at  law  and  in  equity,  are  framed  for  that 
purpose.  An  account  of  this  kind  is  not  confined  to  mere  receipts 
and  payments  of  money,  although  *it  ordinarily  occurs  in 
that  form.  But  it  is  applicable  to  any  dealings  which  have  ^  ^ 
been  treated  as  equivalent  to  receipts  and  payments.  An  account, 
for  instance,  will  lie  in  respect  of  reciprocal  deliveries  of  goods, 
provided  that  in  the  course  of  dealing  between  the  parties,  such 
deliveries  have  been  treated  as  items  in  an  account,  and  not  as 
creating  mere  cross  demands ;  or  it' will  lie  in  respect  of  a  daim  for 
work  done  and  partially  paid  for  by  advances  from  time  to  time, 
80  that  a  balance  only  of  the  price  is  ultimately  due.' 

'  Tnlliamy  v.  Noble,  8  MeriT.  593,  618 ;  Rawson  v.  Samuel,  Cr.  &  P.  161  ^ 
Bodd  9.  Lydall,  1  Hare  888.  The  equitable  right  of  set-off  was  said,  in 
Freeman  v.  Lomas,  9  Hare  116,  not  to  be  derived  from  or  dependent  upon 
any  statutory  right,  but  founded  on  the  Roman  law :  see  Meriwethen  v.  Bird, 
9  6a.  594. 

*  Cherrj  v.  Boulbee,  4  M.  &  C.  442 ;  Courtney  v.  Williams,  8  Hare  589 ; 
Jones  V.  Moooop,  8  Id.  568;  McMahon  v.  Bnrchell,  2  Ph.  127.  See  Keim  v. 
lluhlenberg,  7  Watts  79. 

*  WelKngs  v.  Cooper^  cited  6  Yes.  189,  and  9  Id.  473 ;  O'Connor  v,  Spaight, 
8ch.  &  L.  805 ;  Cottam  v.  Partridge,  4  Man.  &  Grr.  271 ;  Banger  v.  Great 
Western  Railway,  1  Railw.  Cas.  1.  Where  a  contractor  ^o  build  a  house  has 
performed  his  part  of  the  contract,  on  account  of  which  partial  payments  have 
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The  remedy  at  law  on  a  mutual  account  is  in  ordinaiy  cases  bj 
assumpsit  for  the  balance,  and,  in  the  case  of  account  between  mer- 
chants, bj  the  action  of  account. 

The  inefiBiciency  of  the  common  action  of  assumpsit  is  too  evi- 
dent to  require  explanation ;  for  in  such  an  action  the  jury  must 
investigate  the  account,  item  by  item,  so  as  to  return  the  verdict 
for  the  ultimate  balance.  And  the  practical  impossibility  of  their 
so  doing  generally  results  in  a  reference  to  arbitration. 

The  action  of  account  is  less  unsuitable  than  that  of  assumpsit, 
but  it  is  far  firom  meeting  the  exigencies  of  the  case.  In  this  ac- 
tion the  investigation  of  items  is  not  intrusted  to  a  jury  at  nisi 
prius,  but  is  referred,  under  a  judgment  ^^  that  the  defendant  do 
account,''  to  auditors  assigned  by  the  court.  After  the  auditors 
have  made  their  report,  a  final  judgment  is  given  that  the  '^  plain- 
tiff do  recover  against  the  defendant"  so  much  as  the  latter  is 
found  to  be  in  arrear.  The  tribunal,  however,  to  which  the  ao- 
count  is  subjected,  though  superior  to  a  jury,  is  attended  with 
much  delay  and  expense.  The  auditors  have  no  power  of  de- 
ciding on  controverted  items,  so  as  to  carry  on  a  continuous  in- 
quiry, but  must  from  time  to  time,  as  any  question  occurs,  inters 
rupt  their  proceedings  by  referring  it  to  the  court  or  to  the  jury, 
|-^noR-|  ^  A  distinct  issue  of  *law  or  fact,  and  must  resume  them 
again  when  a  decision  has  been  obtained.  And  even  in 
respect  to  items  not  controverted  they  had  not,  until  3  &  4  Anne, 
c.  16,  any  general  power  to  givie  effect  to  their  inquiry  by  adminis- 
tering an  oath,  or  by  examining  the  parties.  There  is  also  an  in- 
convenience in  taking  the  account  at  law,  by  reason  of  the  incapar 
city  of  the  legal  procedure  to  operate  beyond  the  immediate 
plaintiff  and  defendant,  or  to  include  rights  or  claims  which  may 
be  collaterally  involved.* 

In  addition  to  these  objections,  the  remedy  itself  is  of  very  par- 
tial operation.  It  was  originally  applicable  to  one  class  of  accounts 
only,  those  of  bailifife,  receivers,  and  guardians  in  socage,  in  respect 
of  the  trust  or  privity  of  contract  existing  therein,  and,  by  special 
extension  of  the  benefit  of  trade,  to  accounts  between  merchants. 

been  made,  that  is  not  such  matter  of  accoant  as  will  sustain  a  bill  to  recover 
the  balance :  Smith  v,  Marks,  2  Rand.  449 ;  City  Council  v.  Page,  Speer'a 
Ch.  159 ;  sed  vide  Startevant  v.  Goode,  5  Leigh  S3. 
>  1  Selw.  N.  P.  1 ;  1  Story's  Eq.,  ss.  446-449. 
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And  6o  Btrictlj  was  this  privity  of  contract  construed,  that  the 
action  did  not  lie  hj  or  against  executors  or  administrators.  The 
statute  of  18  Edw.  1,  st.  1,  c.  23,  gave  it  to  the  executors  of  a 
merchant ;  the  statute  of  26  Edw.  3,  st.  5,  c.  6,  gave  it  to  the  ex- 
ecutors of  executors ;  and  the  statute  of  31  Edw.  3,  st.  1,  c.  11,  to 
administrators.  But  it  was  not  until  the  statute  of  3  &  4  Anne, 
a  15,  that  it  lay  against  executors  and  administrators  of  guardians, 
bailiffs,  and  receivers. 

The  difficulties  thus  existing  at  law  are  effectually  obviated  by 
the  procedure  in  equity.  A  foundation  is  first  laid  for  all  neces* 
sary  inquiries  by  the  discovery  elicited  from  the  defendant's  answer. 
The  account  is  then  referred  to  a  Master/  who  is  armed  with  power 
not  only  to  examine  witnesses,  but  also  to  examine  the  parties  them- 
selves, and  to  compel  production  of  books  and  documents.  It  is 
not  liable  to  interruption  by  controversies  on  particular  items,  but 
is  carried  on  continuously  to  its  close.  The  Master  reports  the 
final  result  to  the  court.  The  report  may  be  *excepted  to  r*226l 
on  any  points  which  are  thought  objectionable,  and  all 
such  points  are  simultaneously  re-examined  by  the  court,  and 
either  at  once  determined,  or,  if  necessary,  referred  back  to  him 
ibr  review.  As  soon  as  the  report  is  finally  settled  and  confirmed 
a  decree  is  made  for  the  payment  of  the  ultimate  balance.^  If  the 
interests  of  other  persons  are  entangled  in  the  account,  the  court 
may  require  that  they  be  made  parties  to  the  suit,  or  may  direct, 
if  necessary,  the  institution  of  cross  suits ;  and  thus  having  all 
their  interests  before  it,  may  so  modify  a  single  decree  as  effectu- 
ally to  embrace  and  arrange  them  all. 

If  the  account  is  one  which  might  be  readily  investigated  by  a 
jury,  the  necessity  for  equitable  interference  does  not  exist,  and  it 
seems  that  in  that  case  no  equity  will  arise.  And  if  the  facts  stated 
in  the  bill  show  no  practical  difficulty  in  proceeding  at  law,  a  mere 
indefinite  allegation  tliat  the  accounts  are  intricate  will  not  prevent 
a  demurrer.' 

'  The  court  may  itself  state  the  account  instead  of  referring  it :  Emerj  v. 
If  asoUf  75  CaL  222. 

'  A  cross-bill  is  not  necessary  to  authorise  the  court  to  order  payment : 

Wyatt  9.  Sweet,  4S  Mich.  539.     And  as  to  the  necessity  of  an  offer  to  pay  any 

amount  found  due,  in  order  to  entitle  to  an  account,  see  Rennie  9.  Deshon,  81 

N.  J.  Bq.  87S. 

*  Foley  9.  Hill,  1  Ph.  S99 ;  Darthez  v,  Clemens,  6  Beav.  165 ;  Padwick  9* 
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The  same  result  will  follow  if  the  parties  themselves  have  dis- 
posed of  the  matter  and  have  struck  a  balance  of  their  aocount,  for 
there  is  then  no  difaculiy  in  proceeding  at  law. 

If,  therefore,  there  has  been  an  account  stated  between  the 
parties,  it  may  be  .pleaded  as  a  bar  to  both  discovery  and  leUef,  or 
may  be  set  up  by  answer  as  a  bar  to  relief.  And  in  this  latter  case^ 
if  the  allegation  in  the  answer  be  not  proved,  it  is  usual  on  refer- 
ring the  account  to  the  Master,  to  direct  that,  if  he  find  any  ac- 
count stated,  he  shall  not  disturb  it.'  The  account,  however,  may 
be  opened  on  the  ground  of  fraud,  or  if  important  errors  are  spe- 
cified and  proved ;  but  a  general  allegation  that  it  is  erroneous  will 
r*2271  ^^^  suffice.'  In  some  cases,  where  a  ^stated  account  is 
impeached,  the  court  will  reopen  the  whole  and  direct  it  to 
be  taken  de  novo.  In  others,  when  it  is  faulty  in  a  less  degree,  it 
will  allow  it  to  stand,  with  liberty  to  surcharge  and  falsify.*    This 

Hurst,  18  Jarist  768 ;  18  Beav.  575 ;  see  ante^  note,  p.  222.  Coorts  of  eqnHy 
irill  not  entertain  jurisdiction  when  there  is  no  difficulty  in  the  remedy  at  law : 
Monk  V,  Harper,  8  £d.  Ch.  109 ;  Turnpike  Co.  v.  Allen,  2  Dev.  &  Batt.  £q. 
115;  Butler  v.  Ardis,  2  McCord  Ch.  60,  71 ;  Gloninger  v.  Hazard,  42  Fa.  St. 
401 ;  Miller  v.  Kent,  16  Fed.  Rep.  18. 

'  Seton  on  Decrees  47 ;  Connop  v.  Hayward,  1  N.  C.  C.  85.  An  aocoont 
stated  may  be  set  up  by  way  of  plea,  as  a  bar  to  all  discovery  and  relief: 
Weed  V.  Smull,  7  Paige  578  ;  Bullock  v.  Boyd,  2  Ed.  Ch.  298  ;  Deil's  Ez'n 
V.  Rogers,  4  Dessaus.  175. 

<  Taylor  v.  Haylin,  2  B.  C.  C.  810;  Johnson  v.  Curtis,  8  Id.  266;  Mr. 
Belt's  notes ;  Coleman  v.  Mellersh,  2  Macn.  &  Grord.  809. 

*  The  court  may  direct  a  stated  account  to  be  opened  and  taken  de  novo  upon 
a  bill  brought  for  the  purpose,  or  where  a  sufficient  foundation  has  been  laid  in 
the  answer ;  but  only  for  fraud  or  errors  specified,  and  which  are  palpable  or 
clearly  proved :  Slee  r.  Bloom,  20  Johns.  669 ;  s.  c.  5  Johns.  Ch.  866;  Lee*s 
Adm'r  v.  Reed,  4  Dana  112 ;  Botifeur  v,  Weyman  et  al.,  1  McCord's  Ch.  156; 
Barrow  v.  Rhinelander,  1  Johns.  Ch.  550 ;  Bloodgood  o.  Zeily,  2  C.  C.  £.124; 
Gray  v.  Washington,  Cooke  821 ;  Roberts  v.  Tottan,  13  Ark.  609  ;  Lockwood 
V.  Thome,  1  Rem.  (N.  T.)  170;  McConaughy  v.  Camden,  18  W.  Va.  140; 
Eeough  V,  Foreman,  88  La.  An.  1484 ;  Farrington  v.  Harrison^  44  N.  J.  £q« 
232 ;  Powell  v.  Heisler,  16  Or.  412;  Ract  r.  Duviard-Dime,  21  N.  Y«  St.  Bep*r 
786 ;  Hendy  v,  March,  75  Cal.  566.  In  England  the  courts  have  in  some 
gone  to  the  extent  of  holding  that  the  entire  account  will  be  opened  if  an 
is  shown  in  one  item.  See  AUfrey  v.  AUfrey,  1  Macn.  &  6.  87 ;  Grething  o. 
Keighley,  9  Ch.  D.  548.  The  result  of  the  authorities  upon  the  subject  was 
stated  by  the  Master  of  the  Rolls  in  Williamson  v.  Barbour,  Id.  688,  Urns : 
'*  We  therefore  have  this  as  a  sort  of  guide,  without  laying  down  any  genenl 
rule,  because  every  case  must  depend  on  its  own  circumstances,  that  where  tte 
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leaves  it  in  foil  force  as  a  stated  account,  except  so  &r  as  it  can  be 
impugned  by  the  opposing  party.     If  he  shows  the  omission  of  a 

aoeoants  hare  been  shown  to  be  erroneous  to  a  considerable  extent,  both  in 
amount  and  in  the  number  of  items,  or  where  fiduciary  relations  exist  and  a 
less  considerable  number  of  errors  are  shown,  or  where  the  fiduciary  relation 
exists  and  one  or  more  fraudulent  omissions  or  insertions  in  the  account  are 
shown,  there  the  court  opens  the  account,  and  does  not  merely  surcharge  and 
falsify." 

In  this  country,  however,  the  court  will  not  generally  allow  the  account  to 
be  opened  and  corrected  beyond  the  items  which  the  bill  points  out  as  errone* 
ens  or  alleges  should  be  supplied :  Consequa  v.  Fanning,  8  Johns.  Ch.  587 ; 
Koorse  v.  Prime,  7  Id.  69 ;  Troup  r«  Haight,  Hopk.  289 ;  Chappedelaine  v. 
Dechenanx,  4  Cranch  806 ;  Kedman  v.  Green,  8  Ired.  £q.  54 ;  Bullock  v. 
Boyd,  1  Hofi".  Ch.  294 ;  Phillips  r.  Belden,  2  £d.  Ch.  1 ;  Grover  v.  Hall,  8 
Har.  &  J.  48 ;  Freeland  v.  Cocke,  8  Munf.  852 ;  Compton  v.  Greer,  2  Dev. 
Ch.  98 ;  Miller  v.  Womack's  Adm'rs,  Freeman's  Miss.  Ch.  486 ;  Lilly  v. 
Kroesen,  8  Md.  Ch.  88 ;  Williams  v.  Savage  Manufacturing  Co.,  1  Id.  806. 
In  cases  of  gross  fraud  the  court  will  direct  the  whole  account  to  be  opened  and 
taken  de  novo :  Bankhead  v.  Alloway,  6  Cold.  (Tenn.)  56.  Where  an  account 
stated  is  opened  a  long  time,  as  sixteen  years,  after  it  has  been  rendered,  it 
wiU  not  be  opened  generally.  It  will  be  opened  as  to  fraud  or  mistakes  charged 
in  the  bill,  and  so  far  proved  that  the  court  is  satisfied  that  they  ought  to  be 
cofrected;  and  when  some  such  errors  are  proved,  then  as  to  other  errors 
charged,  which  the  court  is  satisfied  ought  to  be  made  the  subject  of  further 
examination.  In  restating  a  stated  account  between  partners,  thus  opened, 
which  has  been  made  up  of  separate  adventures  and  transactions,  undertaken 
under  an  agreement  for  the  mutual  rendering  of  annual  accounts  of  the  whole 
business,  the  decree  directed  the  accouut  to  be  restated  in  the  form  of  a  gen- 
eral account  of  the  whole  business :  Ogden  v.  Astor,  4  Sandf.  S.  C.  811. 

A  suit  to  impeach  an  account  ought  to  be  brought  within  a  reasonable  time, 
or,  at  farthest,  within  the  statutory  period  for  commencing  an  action  at  law 
upon  matters  of  account :  Lupton  v.  Janey,  18  Pet.  881.  And  where  the  bar 
of  the  statute  is  inapplicable,  as  e,  g.,  where  the  demand  is  purely  equitable, 
the  court  is  loath  to  interfere  after  a  considerable  lapse  of  time ;  particularly 
after  the  death  of  the  parties  whose  transactions  are  involved  in  the  inquiry : 
Baker  v.  Biddle,  Baldwin  C.  C.  R.  418 ;  Ellison  v.  Moffat,  1  Johns.  Ch.  46 ; 
Bayner  v.  Pearsall,  8  Id.  578,  586 ;  Mooers  v.  White,  6  Id.  860,  870 ;  Boiling 
r.  BoUing,  5  Munf.  884 ;  Randolph  v.  Randolph,  2  Call  587 ;  Dexter  v.  Arnold, 
2  Sumner  108 ;  Wilde  v.  Jenkins,  4  Paige  481 ;  Dskin  t^.  Demming,  6  Id.  95 ; 
Bloodgood  ».  Zeily,  2  C.  C.  E.  124;  Gregory's  Ex'r  v.  Forrester,  1  McCord 
Ch.  818,  882;  Ex'rs  of  RadcliSe  v.  Weightman,  Id.  408;  Hntchins  v.  Hope, 
7  GDI  119;  Chesson  v.  Chesson,  8  Ired.  Eq.  141. 

An  agent,  however,  standing  in  a  fiduciary  relation,  cannot  set  up  the  statute 
as  a  defence  in  a  suit  for  an  account  by  his  principal :  Burdick  v,  Garrick,  L. 
H.  5  Ch.  288 ;  and  where  there  has  been  fraud  the  court  will  open  and  examine 
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credit^  that  is  a  surchai^;  if  he  shows  the  insertion  of  an  improper 
charge,  that  is  a  fiJsification.^  The  question  of  what  will  consti- 
tute a  stated  account  is  in  some  measure  dependent  on  the  drcum- 
stances  of  the  case.  The  mere  delivery  of  an  account^  without 
evidence  of  contemporaneous  or  subsequent  conduct,  will  not  prove 
it  to  be  a  stated  account ;  but  an  acceptance,  implied  from  circum- 
stances, will  suffice.  Between  merchants  at  home  an  aooonnt  which 
has  been  presented,  and  which  has  not  been  objected  to  after  the 
lapse  of  several  posts,  is  treated  under  ordinary  circumstances  as  a 
stated  account.  Between  merchants  in  different  countries  a  similar 
rule  prevails ;  and  if  an  account  is  transmitted  from  one  to  another, 
showing  a  balance  due  to  himself,  and  the  other  keeps  it  two  years 
without  objection,  the  rule  is  to  consider  it  as  allowed.' 

It  is  also  material  to  the  equity  for  an  account  that  it  be  claimed 
within  the  proper  time.  Where  the  account  is  sought  under  a 
l^al  title,  or  under  an  equitable  title  of  like  nature  with  a  I^al 
one,  that  limit  of  time  will  be  adopted  in  equity  which  is  prescribed 
by  the  Statute  of  Limitations  at  law.  When  the  bar  of  the  statute 
is  inapplicable,  there  may  nevertheless  be  a  bar  in  equity,  originating 
in  long  acquiescence  by  the  party,  and  in  the  consequent  presump- 
r*228l  ^^^  ^^^^  ^^  ^^  either  been  satisfied  in  '''his  demand,  or 
that  he  intended  to  relinquish  it.'  And  in  a  case  where 
the  account  was  carried  back  into  remote  transactions,  of  which 
accounts  had  been  regularly  kept  by  a  deceased  party  at  the  time, 

accounts  af^er  any  length  of  time,  even  though  the  peraon  who  committed  the 
fraud  be  dead:  Botifeur  v,  Weyman,  1  McCord  Ch.  156.  But  it  must  he 
shown  that  the  fraud  was  not,  and  could  not  with  reasonable  diligence  be  dis- 
coYered,  until  within  six  years  before  the  commencement  of  suit :  Ogden  o. 
Astor,  4  Sandf.  S.  C.  811.  And  so  of  fraud  apparent  on  the  face  of  the  ac- 
count, or  which  would  be  discovered  with  slight  examination :  Id. 

^  Pitt  p.  Cholmondeley,  2  Ves.  665 ;  Seton  on  Decrees  48 ;  Miller  v.  Craig, 
6  Beay.  488. 

*  Irvine  v.  Young,  1  S.  &  S.  888  ;  Willis  v.  Jemegan,  2  Atk.  251 ;  Sher- 
man V.  Sherman,  2  Vem.  276 ;  Tickel  o.  Short,  2  Ves.  289 ;  1  Dan.  C.  P. 
682. 

'  Smith  r.  Clay,  8  B.  C.  C.  689,  n. ;  Stackhouse  v,  Bamston,  10  Yes.  453, 
466;  Bond  v.  Hopkins,  1  Sch.  &  L.  418,  428;  Hovenden  v.  Lord  Annesley, 
2  Id.  607,  629 ;  8  &  4  Wm.  4,  c.  27,  s.  24-27 ;  Birch- Wolf  v  Birch,  L  R.  9 
Eq.  688 ;  Knox  v.  Gye,  L.  R.  5  H.  L.  656 ;  Noyes  v.  Crawley,  L.  R.  10 
Ch.  D.  81. 
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it  was  ordered  that  they  should  be  received  as  pnmafcuAe  evidence, 
BO  as  to  throw  on  the  other  side  the  (mus  of  impeaching  them.^ 

>  Chalmer  r.  Bradlejr,  1  J.  &  W.  61-65.  As  to  when  an  account  ought  to 
be  chiimed,  and  what  constitutes  a  stated  account,  see  Langdon  o.  Roane's 
Adm'r,  6  Ala.  518 ;  Murray  v,  ToUand,  8  Johns.  Oh.  575 ;  Burden  v,  Mc- 
Elmoyie,  1  Bailej  £q.  875 ;  Sherwood  v.  Sutton,  5  Mason  148 ;  Freeland  v. 
Heron  et  al.,  7  Cranch  147  ;  Philips  v.  Belden,  2  £d.  Ch.  1.  It  is  generally 
held  now  that  an  account  rendered,  not  objected  to  in  a  reasonable  time,  be- 
comes an  account  stated:  Thompson  v.  Fisher,  18  Pa,  St.  818;  Porter  v. 
Patterson,  15  Id.  236 ;  Sergeant's  Ex'rs  o.  Ewing,  80  Id.  75 ;  Bevan  v, 
Cullen,  7  Id.  281 ;  Beers  v,  Reynolds,  12  Barb.  288 ;  Dows  n,  Durfee,  10  Id. 
213;  Coopwood  p.  Bolton,  26  Miss.  212;  Brown  v.  Van  Dyke,  4  Halst.  Ch. 
795 ;  Hendy  v.  March,  75  Cal.  566 ;  Tuggle  v.  Minor,  76  Id.  96 ;  Aylsworth 
9.  Gallagher,  22  N.  Y.  St.  Rep'r  505 ;  Pickard  v.  Simson,  24  Id.  841 ; 
Knickerbocker  v.  Gould,  115  N.  Y.  538 ;  Talcott  v.  Chew,  27  Fed.  Rep.  278 ; 
Grundy  v,  Townsend,  86  W.  R.  581 ;  though  see  Spangler  v.  Springer,  22  Pa. 
St  460.  In  Ogden  v.  Astor,  4  Sandf.  S.  C.  811,  it  was  held  that  an  account 
by  a  smriving  partner,  rendered  to  the  representatives  of  his  deceased  co- 
partner, one  of  whom  was  a  female  unacquainted  with  accounts,  and  the  other 
a  nephew  of  the  accountant,  who  had  entire  confidence  in  him,  which  account 
was  without  Touchers,  and  showed  the  results  merely,  and  not  the  details  of 
▼arious  transactions  and  adventures,  would  become  a  stated  account  after  long 
acquiescence  without  objection  on  these  grounds,  no  fraud  or  collusion  being 
charged.  But  it  is  otherwise  where  the  party  receiving  the  account  is  so  de- 
ficient in  mental  capacity  as  to  be  unable  to  give  it  proper  examination : 
Williams  v.  Savage  Mannf.  Co.,  1  Md.  Ch.  806.  See  Rembert  v.  Brown,  17 
Ala.  667. 

Where,  in  restating  an  account  after  a  great  lapse  of  time,  there  is  to  be  a 
coTTection  of  errors  charged,  in  respect  of  which  the  account  would  not  have 
been  opened  if  they  had  stood  alone,  it  will  be  ordered  that  the  books,  papers, 
and  vouchers  in  possession  of  the  accounting  party  shall  be  taken  as  prima  facie 
carrect  and  genuine,  without  further  proof  than  his  oath,  or  that  of  his  clerk  or 
agent  having  their  management  and  custody,  that  they  are  the  original  entries, 
papers,  and  vouchers :  Ogden  v.  Astor,  4  Sandf.  S.  C.  811.  See,  on  the  sub- 
ject of  Account  Stated,  22  Cent,  L.  J.  76. 
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[*229]  *CHAPTER  II. 

OP   PARTITION — OF   AfiSIOKMENT    OF   DOWER — BUBTRACnOK   OP 
TITHES  —  ASCERTAINMENT     OP     BOUNDARY — PAYMENT     OP 

RENTS. 

The  equity  for  the  severanoe  of  co-tenancy  and  other  analogous 
relief  originates  in  the  fact^  that  the  co-tenants  have  a  rightful 
unity  of  possession^  and  that  its  severance  cannot  be  adequately 
effected  at  law.^  It  is  most  fi^uently  applied  in  effecting  parti- 
tion between  co-owners,  but  its  principle  extends  to  suits  for  assign- 
ment of  dower  and  for  relief  against  subtraction  or  non-payment 
of  tithes. 

There  is  also  an  equity  for  ascertainment  of  boundary  between 
the  estates  of  independent  proprietors^  where  the  oonfiision  has 
arisen  from  the  defendant's  act ;  and  for  compelling  payment  of 
rents,  where  by  confusion  of  boundary,  or  otiier  cause,  the  remedy 
by  distress  ib  gone  without  the  plaintiff's  de&ult 

The  manner  of  enforcing  a  partition  at  law,  until  abolished  by  a 
late  statute,  was  by  a  writ  of  partition,  issued  to  the  sheriff,  require 
ing  him  to  make  partition  by  the  veidict  of  a  jury,  and  to  assign 
to  each  co-owner  his  part  in  severalty.  In  the  case  of  coparceners, 
who  acquire  their  united  estate  by  act  of  law,  this  writ  always  lay 
as  of  common  right.  It  did  not  originally  lie  in  &vor  of  a  joint 
tenant  or  tenant  in  common,  whose  united  estate  is  conferred  by 

>  Pultenej  v.  Warren,  6  Ves.  78,  89.  The  partition  of  real  property  ia 
regulated  in  nearly  all  of  the  United  States  by  special  statutes,  and  the  effi- 
ciency and  adaptability  of  the  common  law  action  greatly  increased.  These 
statutes  will  be  found  collected  in  a  note  to  Washburn  on  Real  Prop.,  vol.  L 
p.  488.  The  flexibility  and  neatness  of  the  equitable  partition  must  neverthe-> 
less,  in  many  instances,  render  that  method  preferable  to  the  more  unyielding 
forms  of  the  common  law  action.  Upon  the  subject  of  partition  in  equity,  see 
Hall  V,  Piddock,  6  C.  £.  Green  811 ;  notes  to  Agar  v.  Fairfax,  S  Lead.  Cas. 
Eq.  447;  Knapp  on  Law  of  Partition  (1889).  Courts  in  one  state  have  no 
jurisdiction  to  partition  lands  situated  in  another :  Wimer  v,  Wimer,  82  Va. 
890. 
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gift  or  oontracty  bat  it  was  afterwards  extended  to  them  by  statute.* 
The  partition  of  oopyholds  '''was  effected  by  a  plaint  in  the  r^tooni 
Ionics  court  in  the  nature  of  a  writ  of  partition.  The  writ  ■■  •■ 
and  the  plaint  are  now  abolished.' 

The  inconvenience  of  the  remedy  by  writ  of  partition  originated 
a  concurrent  jurisdiction  in  equity,  the  exercise  of  which  may  be 
demanded  as  matter  of  right,  notwithstanding  the  difficulties  by 
which  a  division  may  be  embarrassed,  or  the  mischief  which  it  may 
entail  on  the  propeky.-    The  jurisdiction  was  originally  confined 

>  SI  Hen.  8,  c.  1 ;  82  Id.  c.  82.  >  8  &  4  Wm.  4,  c  27,  s.  86. 

*  Agarv.  Fairfax,  17  Ves.  SSS;  Warner  v,  Baynea,  Amb.  589;  Turner  r. 
Morgan,  8  Yes.  148.  Partition  between  tenants  in  common  of  real  property 
is  a  matter  of  right  in  equity  wbere  both  the  parties  cannot,  or  either  of  them 
will  not,  consent  to  hold  and  use  such  property  in  common :  see  Wright  v. 
Marsh,  2  Greene  (Iowa)  94 ;  Donncll  r.  Mateer,  7  Ired.  Eq.  94 ;  Holmes  v. 
Hohnes,  2  Jones  £q.  884 ;  Reeres  t;.  Reeves,  11  Heiak.  (Tenn.)  669 ;  HiU  t;. 
Reno,  112  111.  154 ;  Whitney  v  Kendall,  68  N.  H.  200;  Allen  v.  Libbey,  140 
Mass.  82 ;  Parker  v.  Harrison,  68  Miss.  225;  Rawle's  App.,  119  Pa«  St.  100. 
Bat  a  tenant  in  common  may  enter  into  agreements  that  estop  him  from  enforc- 
ing his  right  to  partition  :  Eberts  v.  Fisher,  54  Mich.  294  ;  and  see  Latshaw's 
App.,  122  Pa.  St.  142.  In  Greorgia,  it  appears  that  a  bill  for  equitable  parti- 
tion will  only  lie  where  there  is  some  difficulty  or  obstruction  in  the  way,  so 
that  the  remedy  at  law  is  inadequate  and  imperfect,  as  where  a  discovery  and 
account  of  rents  and  profits  is  necessary :  Boggs  v.  Chambers,  9  Ga.  1 ;  Ruther- 
ford p.  Jones,  14  Id.  521.  But  the  title  of  the  complainant  must  be  undis- 
puted, otherwise  the  bill  will  be  dismissed,  or  else  retained  until  the  title  has 
been  settled  at  law:  Hoyt  v.  Tuers,  85  N.  J.  £q.  860;  Chapin  v.  Sears,  18 
Fed.  Rep.  814 ;  London  v,  Overby,  40  Ark.  155 ;  Moore  v.  Gordon,  44  Ark. 
934;  Nugent  v.  Powell,  68  Miss.  99;  Nash  t^.  Simpson,  78  Me.  142;  Sey- 
moorv.  Ricketts,  21  Neb.  240;  Castlemanr.  Veitch,  8  Rand.  598;  Straughan 
V.  Wright,  4  Id.  498 ;  Smith  r.  Smith,  10  Paige  470  ;  Steedman  i;.  Weeks,  2 
Strob.  £q.  141 ;  Albergottie  v.  Chaplin,  10  Rich.  £q.  428 ;  Pell  v.  Ball,  1  Id. 
861 ;  Collins  v.  Dickinson,  1  Hay.  240 ;  Davis  v.  Davis,  2  Ired.  Ch.  607 ; 
Wilkin  V.  Wilkin,  1  Johns.  Ch.  Ill ;  Wisely  t?.  Findley,  8  Rand.  861 ;  Stuart 
V.  Coalter,  4  Id.  74;  Garrett  v.  White,  8  Ired.  Ch.  131 ;  Bruton  v.  Rutland, 
8  Humph.  485 ;  Hosford  v,  Merwin,  5  Barb.  S.  C.  51 ;  Burhans  r.  Burhans, 
2  Barb.  Ch.  898 ;  Traynor  v.  Brooks,  4  Hey.  295 ;  Maxwell  v.  Maxwell,  8 
Ired.  £q.  25;  Foust  v.  Moorman,  2  Carter  17;  Boone  v.  Boone,  8  Md.  Ch. 
497 ;  Whillock  v.  Hale,  10  Humph.  64 ;  Corbett  v.  Corbett,  1  Jones  Eq.  114 ; 
Walker  v,  Laflin.  26  III.  472 ;  Williams  v.  Wiggand,  58  Id.  238 ;  Gourley  v. 
Woodbury,  48  Vt.  89 ;  but  see  Cuyler  o.  Ferrill,  1  Abb.  (U.  S.)  169 ;  Moren- 
haot  V.  Higuera,  82  Cal.  289 ;  Bollo  v.  Navarro,  88  Id.  459 ;  Mt.  Hope  Iron 
Co.  V.  Dearden,  140  Mass.  480 ;  McGee  v.  Hall,  28  S.  C.  888 ;  Wistar's  App,, 
115  Pa.  St.  241 ;  Johnson  v,  Murray,  12  Lea  (Tenn.)  109.    The  bill  must  in 
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to  land  of  freehold  tenure,  but  has  been  extended  to  oopyholds  by 
statute.^ 

general  allege  seisin  in  both  complainant  and  respondent :  Maxwell  v.  Max- 
well, 8  Ired.  Eq.  25 ;  Adams  v,  Ames  Iron  Co.,  24  Conn.  230 ;  Ship  Channel 
Co.  V,  Burley,  45  Tex.  6  ;  Miller  t;.  Sharp,  48  Cal.  894 ;  Wintermule  v.  Reese, 
84  Ind.  808 ;  Eeil  v.  West,  21  Fla.  508  ;  Criscoe  v.  Hambrick,  47  Ark.  285 ; 
Russell  V.  Beasley,  72  Ala.  190 ;  though  see  Howey  r.  Goings,  18  HL  95.  But 
actual  possession  on  the  part  of  the  complainant  is  not  necessary ;  it  is  mfiicient 
if  there  be  not  a  legal  disseisin :  Foust  v,  Moorman,  2  Carter  17 ;  Denton  o. 
Woods,  19  La.  An.  856 ;  Florence  v.  Hopkins,  46  N.  Y.  182;  Wommack  v. 
Whitmore,  58  Mo.  448.  See  Martin  v.  Walker,  58  CaL  590 ;  McMath  o.  De 
Bardelaben,  75  Ala.  68.  Though  in  general  a  partition  will  not  be  decreed 
where  the  title  is  disputed,  this  applies  only  to  the  l^al  title.  In  cases  of 
equitable  estates,  or  defences,  chancery  has  of  necessity  jurisdiction  over  the 
whole  matter:  Donnell  o.  Mateer,  7  Ired.  Eq.  94;  Foust  v.  Moorman,  2 
Carter  17;  Carter  v.  Taylor,  8  Head  (Tenn.)  SO;  Leyerton  v.  Waters,  7 
Cold.  (Tenn.)  20;  Hayes's  App.,  128  Fa.  St.  110;  Dameron  v.  Jameson,  71 
Mo.  97 ;  Read  v.  Hubb,  40  N.  J.  Eq.  229 ;  Eeil  v.  West,  21  Fla.  508 ; 
Lynch  v.  Lynch,  18  Neb.  586.  And  the  court  sometimes  has  power  by  statute 
to  determine  all  questions  of  conflicting  title :  Gage  o.  Lightbum,  98  HI.  248 ; 
Gage  V.  BisseU,  119  Id.  298;  Fry  v.  Paine,  82  Va.  759.  Where  the  defen- 
dant,  in  an  action  of  partition  at  law,  has  an  equitable  defence,  he  may  go  into 
equity  and  obtain  an  injunction  to  stay  proceedings  at  law,  till  the  matter  is 
settled  in  equity,  or  if  the  suit  be  already  in  equity,  the  respondent  must  set 
up  his  defence  by  a  cross  bill ;  though  his  omission  to  do  so  will  not  prerent 
his  filing  a  separate  bill  for  relief:  Donnell  v.  Mateer,  ui  9upra,  On  this  prin- 
ciple, that  equity  does  not  determine  upon  conflicting  legal  titles  in  partition,  a 
decree  therein  is  not  conclusive  evidence  in  ejectment:  Whillock  v.  Hale,  10 
Humph.  64. 

Partition  can  be  had  of  a  mere  equitable  estate :  Hitchcock  o.  Skinner,  1 
Hofi*.  Ch.  21 ;  Owens  o.  Owens,  25  S.  C.  155;  or  of  an  incorporeal  heredita- 
ment :  Bailey  v.  Sisson,  1  R.  I.  288.  Equity  has  exclusive  jurisdiction  of 
suits  for  the  partition  of  personal  property,  even  if  plaintiff's  title  is  denied : 
Godfrey  v.  White,  60  Mich.  443. 

If  land  sought  to  be  parted  is  subject  to  a  mortgage,  the  equity  of  redemp- 
tion only  can  be  divided :  Wotton  v.  Copeland,  7  Johns.  Ch.  140. 

A  railroad  corporation  is  not  entitled  to  have  partition  of  lands  held  in  oonw 
mon  with  another  railway  company :  Pitts.  Cine,  etc.,  Ry.  Co.  v.  B.  &  O. 
Ry.,  88  Oh.  St.  614. 

A  remainderman  cannot  compel  present  partition  while  the  life-tenant  is 
living,  without  the  latter's  consent :  Hughes  v.  Hughes,  68  How.  Pr.  (N.  Y.) 

■  Horncastle  p.  Qiarlesworth,  11  Sim.  815 ;  Jope  v.  Monhead,  6  Bear*  218 ; 
4  &  5  Vict.  c.  85,  8.  85. 
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The  principal  inoonveniences  attending  partition  at  law  were, 
that  the  writ  could  only  be  issued  by  and  against  the  tenants  in 

408 ;  Smitli  v.  Gaines,  89  N.  J.  £q.  545 ;  Wood  v,  Sugg,  91  N.  C.  98 ;  Os- 
borne V.  Mully  Id.  208.     See  Bierce  o.  James,  87  Tenn.  588. 

In  a  partition  among  heirs  or  devisees,  notice  mast  be  given  to  all  the  parties 
interested,  or  they  will  not  be  bound  by  the  acts  of  the  court :  Vick  r.  The 
Mayor  of  Vicksburg,  1  How.  (Miss.)  879;  McArthur  v,  Scott,  118  U.  S. 
840 ;  Hill  V.  Den,  54  Cal.  6 ;  Childs  o.  Hayman,  72  Qa.  791  ;  Pearson  v. 
Carlton,  18  S.  C.  47.  And,  generally,  one  not  made  a  party  is  not  bound : 
Morse  v.  Stockman,  65  Wis.  86 ;  Leinen  v.  Elter,  43  Hun  (N.  Y.)  249 ; 
Vogle  V.  Brown,  120  111.  838.     See  Stark  v.  Carroll,  66  Tez.  898. 

Parties  to  proceedings  in  partition  acquire  no  new  title  thereby ;  and  where 
they  are  made  such  by  publication,  without  actual  notice,  are  not  estopped 
thereby  from  setting  up  their  legal  title :  McBain  v.  McBain,  15  Oh.  St.  887 ; 
Wade  V,  Deray,  50  Cal.  876. 

The  wife  of  a  tenant  in  common  is  not  a  necessary  party  to  a  suit  for  parti- 
tion :  Matthews  v.  Matthews,  1  £d.  Ch.  565.  But  see  Graydon  v.  Graydon, 
1  McMnUan  £q.  68. 

Judgment  creditors  and  mortgagees  of  tenants  in  common  are  not  proper 
parties:  Sebring  v,  Mersereau,  9  Cowen  844;  Harwood  v.  Eirby,  1  Paige 
469 ;  Low  V.  Holmes,  2  Green  (N.  J.)  148 ;  Speer  v.  Speer,  1  McCarter  (N. 
J.)  240;  Pendei^grass  v.  Pendergrass,  26  S.  0.  19;  Mitchell  v.  Farrish,  69 
Md.  235 ;  Stewart  v.  Allegheny  Bank,  101  Pa.  St.  842 ;  though  a  mortgagee 
may  be  joined  where  his  interests  would  otherwise  be  injured :  Whitton  v. 
WhittOD,  88  N.  H.  185.  Nor  a  widow  entitled  to  her  '*  living"  upon  a  tract 
of  land,  the  heirs  of  the  fee  seeking  a  partition:  McClintic  v.  Manns,  4  Munf. 
828.  Kor  an  administrator :  Richards  v.  Richards,  186  Mass.  126;  Whitlock 
V.  Willard,  18  Fla.  156.  But  see  Harbison  v.  Sanford,  90  Mo.  477.  Nor  a 
railro«d  corporation  which  has  laid  out  its  road  over  lands  held  by  tenants  in 
common :  Weston  v.  Foster,  7  Mete.  297.  Remaindermen  are  necessary  par- 
ties :  Moore  v.  Appleby,  86  Hun  (N.  Y.)  868.  So  is  the  purchaser  of  a 
mortgagor's  interest :  De  la  Vega  v.  League,  64  Tex.  205.  And  the  benefi- 
ciary in  a  deed  of  trust :  Harbison  v.  Sanford,  90  Mo.  477.  But  those  who 
chum  under  the  same  title  are  the  only  necessary  parties :  Mclntire  v.  Mcln- 
tire,  82  Ky.  502.  A  decree  of  partition  of  the  estate  of  an  intestate  conveys 
only  a  contingent  interest,  defeasible  in  behalf  of  the  creditors  of  the  intestate : 
Dresher  r.  Allentown,  etc,  Co.,  52  Pa.  St.  225.  See  as  to  dower,  infra, 
288.  In  New  York  a  dowress  cannot  be  sole  plaintiff  or  defendant :  Wood 
V.  dote,  1  Sandf.  Ch,  199.  In  Maryland,  by  statute,  a  widow's  dower  must 
be  set  off  to  her  in  an  action  of  partition :  see  Phelps  o.  Stewart,  1 7  Md.  240 ; 
Stalings  v.  Stalings,  22  Id.  41.  In  Pennsylvania  the  widow  alone  may  file  a 
bill :  Brown's  Appeal,  84  Pa.  St.  457 ;  Steel's  Appeal,  86  Id.  222.  And  she 
is  always  a  proper  party  to  a  proceeding  in  partition :  Barclay  «.  Kerr,  110  Pa. 
8t«  180.  In  Maine  a  widow  whose  right  of  dower  is  unassigned  is  not  a  proper 
party :  Leonard  o.  Motley,  75  Me.  418.     A  tenant  by  the  curtesy  initiate  may 
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possession,  so  that  an  estate  in  remainder  or  contingency  could  not 
be  bound ;  that  flie  judgment  was  for  partition  according  to  the 
title  proved,  so  that  the  pliuntiff  must  prove  the  defendant's  title 
as  well  as  his  own;  and  that  the  partition  being  made,  not  by  mu- 
tual conveyances,  but  by  the  sheriff's  actual  division  and  the  sub- 
sequent judgment  of  the  court,  was  often  incapable  of  being  conve- 
niently modelled.  In  the  Court  of  Chancery  these  difficulties  do 
not  exist.  Parties  having  limited  interests,  as,  for  example,  ten- 
ants for  life  or  years,  may,  if  they  please,  have  a  partition  in  equity 
as  well  as  at  law,  in  respect  of  their  own  interests  only.^  But  if  a 
complete  partition  be  desired,  all  parties  interested  may  be  brought 
before  the  court,  and  all  estates,  whether  in  possession  or  expect- 
ancy, including  those  of  infants  and  of  persons  not  in  esse,  may  be 
bound  by  the  decree.'  The  defendant's  titles  need  not  be  proved 
r^^Qoi-i  by  the  plaintiff,  but  ^may  be  ascertained  by  a  reference  to 
the  Master  f  and  the  partition  itself,  being  eflfectuated  by 
mutual  conveyances,  may  be  made  in  a  more  convenient  form.  Its 
general  principle  is  of  course  the  same  as  that  of  a  partition  at  law, 
viz.,  a  division  of  the  estate ;  but  if  the  estate  is  not  susceptible  of 
an  exact  division,  an  allotment  may  be  made  in  unequal  shares, 
with  compensation  for  the  inequality  by  creation  of  a  rent  or 
charge.  A  partition,  however,  must  be  bona  fide  made,  and  the 
pecuniary  charge  confined  to  corrections  of  inequality.  There  can- 
not, under  the  name  of  such  correction,  be  substituted  a  mere  sale 
to  one  co-tenant ;  and  therefore,  if  the  estate  consist  of  a  single 
house,  the  entire  house  must  be  divided,  however  inconvenient 
such  division  may  be.* 

be  a  party  to  a  bill  for  partition :  Rider  v,  Drake,  4  £dw.  Cb.  €6S ;  bot  tee 
Mapes  V,  Brown,  14  Abb.  N.  Oas.  (N.  Y.)  94 ;  as  may  tenants  by  curtesy 
consummate :  Bogert  v.  Bogert,  28  N.  Y.  St.  Repr.  695 ;  Tilton  v.  Vail,  42 
Hun  688.  But  see  Reed  v.  Reed,  46  Id.  212.  See  1  Roper  on  Husband 
and  Wife  86. 

'  Baring  o.  Nash,  1  Yes.  &  B.  551.  See  Sample  o.  Sample,  84  Kan.  7S; 
Shaw  o.  Beers,  S4  Ind.  528;  Glasscock  v.  Hughes,  55  Tex.  461.  And  they 
have  no  power  to  force  tbe  other  tenants  to  separate  thdr  shares  if  they  prefer 
to  hold  in  common :  Paddock  v.  Shields,  57  Miss.  840.  See  Cromwdl  r.  Hall, 
97  N.  Y.  209. 

'  Brook  V.  Lord  Hertford,  2  P.  Wms.  518 ;  Gaskell  o.  Gaskell,  6  Sim.  €43 ; 
Wills  V.  Slade,  6  Yes.  498 ;  Seton  on  Decrees  275. 

*  Jope  V.  Monheady  6  Beav.  218 ;  Agar  o.  Fairfax,  17  Yes.  588,  542. 

^  Clarrendon  v.  Hornby,  1  P.  Wms.  446;  Turner  v.  Moiigan,  8  Yes.  148; 
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The  mode  in  which  a  partition  is  effected  in  equity  is  that  after 
the  interests  of  all  parties  have  been  ascertained^  either  bj  evidence 

Stoiy  V.  Johnson,  2  Y.  &  C.  586,  611 ;  Horncastle  o.  Charleswortb,  11  Sim. 
815;  Mole  v.  Mansfield,  15  Id.  41 ;  Vin.  Ab.  Partition,  Z.,  pi.  2.  See  Gooch 
V.  Green,  102  111.  507 ;  Whitney  v.  Parker,  68  N.  H.  416.  In  case  the  estate 
cannot  be  exactly  divided,  the  court  will  decree  a  pecuniary  compensation  to 
one  or  more  of  the  parties  for  owelty  or  equality  of  partition,  or  charge  part  of 
the  land  with  a  rent,  serritade,  or  easement,  for  their  benefit.  See  Smith  v. 
Smith,  10  Paige  470;  Graydon  v.  Graydon,  1  McMullan  £q.  68;  Haywood 
o.  Jodson,  4  Barb.  S.  C.  228 ;  Warfield  o.  Warfield,  5  Har.  &  J.  459 ;  Wynne 
V.  Tonstall,  1  Dev.  Ch.  28  ;  Cox  v.  McMullin,  14  Gratt.  82 ;  Phelps  v.  Green, 
8  Johns.  Ch.  802 ;  Larkin  o.  Mann,  2  Paige  27  ;  Norwood  v.  Norwood,  4  Har. 
&  J.  112:  Field  v.  Leiter,  117  111.  841 ;  Cheatham  v.  Crews,  88  N.  C.  88; 
Lynch  v.  Lynch,  18  Neb.  586.  And  see  Huntley  v.  Cline,  98  N.  C.  458,  as 
to  setting  up  a  counter-claim  to  a  charge  for  owelty. 

The  coort  may,  before  decreeing  partition,  require  the  parties  to  account  for 
advancements,  taking  them  as  part  of  their  respective  shares :  Marshall  v.  Mar- 
shall, 86  Ala.  888 ;  Pigg  v.  Carroll,  89  111.  205. 

Owelty  is  a  lien  in  the  nature  of  a  vendor's  lien :  B.  &  O.  R.  R.  Co.  p. 
Trimble,  51  Md.  99.  It  is  prior  to  the  lien  of  a  mortgage  of  an  undivided 
interest  given  by  the  tenant  of  such  purpart  before  the  partition :  McOand- 
less's  App.,  98  Pa.  St.  489 ;  All<^heny  Bank's  Appeal,  99  Id.  148.  And 
the  lien  (Xf  a  mortgage  is  transferred  to  the  share  allotted  to  the  mortgagor, 
or  to  the  owelty,  as  the  case  may  be :  Reed  v.  Fidelity  Ins.,  etc.,  Co.,  118  Pa. 
St.  574 ;  Beltran  v.  Ganthreanx,  88  La.  An.  106 ;  Speck  v.  Pullman  P.  C. 
Co.,  121  HI.  88. 

One  party  may  have  given  to  him  a  right  of  way  over  another's  share :  Ches- 
wen  V.  Chapman,  88  N.  H.  17;  see  also  Hoffman  v.  Savage,  15  Mass,  130; 
Chandler  v.  Goodrich,  28  Me.  78 ;  Powell  v.  Riley,  15  Lea  (Tenn.)  158  ; 
Mt.  Hope  Iron  Co.  v.  Dearden,  140  Mass.  480 ;  Henrie  v.  Johnson,  28  W. 
Va.  190. 

In  most  of  the  states  chancery  has  power  to  order  a  sale  of  the  premises  in 
a  sait  for  partition.  See  Pell  v.  Ball,  1  Rich.  Ch.  861 ;  Thompson  o.  Hard- 
man,  6  Jolms.  Ch.  486 ;  Steedman  v*  Weeks,  2  Strob.  £q.  145 ;  Dunham  o. 
Minard,  4  Paige  441 ;  Reynolds  v.  Reynolds,  5  Id.  161 ;  Caldwell  v.  Boyer, 
8  Gill  &  J.  186 ;  Matter  of  Skinner,  2  Dev.  &  Batt.  £q.  68 ;  Smith  v.  Brit- 
tain,  8  Lred.  Ch.  847 ;  Royston  o.  Royston,  18  Ga.  425 ;  Cocks  v.  Simmons, 
57  Miss.  188;  Trull  o..Rice,  85  N.  C.  827;  Blakemore  v.  Blakemore,  89  La. 
An.  804;  Branscomb  v,  Gillian,  55  la.  285;  Wilson  v., Hunting,  %9  Md. 
547 ;  Johnson  v.  Olmsted,  49  Conn.  509 ;  Lorenx  v,  Jacobs,  59  Cal.  262 ; 
Brooks  V.  Davey,  109  N.  Y.  495 ;  see  Schea  o.  Lehning,  66  How.  Pr.  (N. 
Y.)  281 ;  Bragg  v.  Lyon,  98  N.  C.  151 ;  Wood  v.  Gregory,  48  Ch.  D.  82. 
So  in  Pennsylvania:  Acts  of  April  18,  1858,  s.  2,  and  April  22,  1868,  s.  1. 
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in  the  catise^  or  hj  the  Master's  report,  a  oommission  is  issaed  to 
persons  nominated  by  the  parties,  or  if  necessary  by  the  court, 
directing  them  to  enter  on  and  sur%'ey  the  estate,  to  make  a  fair 
partition  thereof,  to  allot  their  respective  shares  to  the  several  par- 
ties, and  to  make  a  return  of  their  having  done  so  to  the  court 
The  commissioners  in  making  their  division  are  guided  by  the  prin- 
ciples already  explained.  After  making  it  they  allot  to  the  several 
parties  their  respective  shares;  and  in  doing  diis  they  ought  to  look 
to  their  respective  circumstances,  and  to  assign  to  each  that  part 
of  the  property  which  will  best  accommodate  him.* 

The  return  of  the  commissioners,  when  made,  is  confirmed  by 
the  court.'  The  confirmation,  however,  does  not,  like  the  judgment 
on  a  writ  of  partition,  operate  on  the  actual  ownership  of  the  land, 
so  as  to  divest  the  parties  of  their  undivided  shares,  and  re-invest 
them  with  corresponding  '^'estates  in  their  respective  allot- 
L  J  ments,  but  it  requires  to  be  perfected  by  mutual  oonvey- 
ancesj  and  the  next  step,  therefore,  after  confirmation  of  the  return, 
is  a  decree  that  the  plaintifis  and  defendants  do  respectively  convey 
to  each  other  their  respective  shares,  and  deliver  up  the  deeds  re- 
lating thereto,  and  that  in  the  meantime  the  allotted  portions  shall 

fiut  see,  (m  the  other  hand,  Deloney  v.  Walker,  9  Porter  497 ;  Norment  v, 
Wilson,  5  Humph.  310. 

In  case  of  a  sale  the  shares  of  infant  defendants  ought  not  to  be  paid  to 
their  guardians  ad  litem^  but  should  be  brought  into  court,  and  invested  for 
the  benefit  of  such  infants :  Carpenter  v.  Schermerhom,  2  Barb.  Ch.  314.  So, 
if  such  infant  is  a  wife,  her  share  should  not  be  paid  to  the  husband :  Sears 
V.  Hyer,  7  Paige  483.  But  one  cannot  prevent  a  sale  by  convejing  his  interest 
to  an  infant :  Eean  v.  Tilford,  81  Ky.  600. 

1  Story  V.  Johnson,  1  T.  &  C.  538 ;  2  Id.  586 ;  Cochran  v.  Shrenberger, 
33  Fed.  Bep.  397.  A  less  expennve  mode  than  the  appointment  of  commis- 
sioners is  for  the  court  to  make  a  declaration  that  the  estate  ought  to  be  diyided, 
with  liberty  to  the  parties  interested  therein  to  bring  before  the  judge  at  cham- 
bers proposals  for  partition.     See  Clark  v.  Clayton,  2  Giff.  338. 

'  The  report  of  the  commissioners  is  regarded  in  the  same  light  as  a  verdict 
at  law,  and  will  only  be  set  aside  for  such  cause  as  would  induce  a  court  to 
grant  a  new  trial :  LivingsUm  v.  Clarkson,  3  £dw.  Ch.  596.  See  Wilhelm  v. 
Wilhelm,  4  Md.  Ch.  330.  For  the  practice  in  New  Jersey  on  the  commis- 
sioners' report,  see  Bentley  v.  The  Dock  Co.,  1  McCart.  480.  Commissioners 
have  no  judicial  powers  to  determine  any  question  of  the  title :  Allen  v.  Hall, 
50  Me.  253.  They  must  apply  to  the  court  for  any  instructions  they  may  need : 
McLaughlin  v.  Chambers,  57  Mich.  35 ;  and  should  return  to  the  court  the 
testimony  on  which  they  acted:  Brokaw  v.  McDougall,  20  Fla.  212. 
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respectively  be  held  in  severalty.^  If  any  of  the  oo-owners  have 
settled  or  mortgaged  their  shares^  directions  will  be  given  for 
framing  the  conveyances  so  that  all  parties  shall  have  the  same 
interests  in  the  divided  shares,  which  they  before  had  in  the  undi- 
vided shares.*  If  the  infancy  of  the  parties  or  other  circumstances 
prevent  the  immediate  execution  of  donveyances,  the  decree  can 
only  extend  to  make  partition,  give  possession,  and  order  enjoy- 
ment accordingly  until  effectual  conveyances  can  be  made.  If  the 
defect  arises  fiom  infancy,  the  infant  must  have  a  day  after  attain- 
ing twenty-one  years  to  show  cause  against  the  decree.' 

I  The  effect  of  a  decree  of  partition  is  no  more  than  that  of  any  ordinarj 
CQDTeyance  at  law,  and  does  not  create  of  itself  an  adverse  possession :  An^ 
denon  o.  Hughes,  5  Strobh.  Law  74.  And  see  Gay  v,  Parpart,  106  U.  S» 
679.  A  decree  in  partition  settles  the  right  and  title  of  all  the  owners  of  thd 
land  and  their  respective  shares :  Crane  v.  Kimmer,  77  Ind.  215 ;  Lants  o» 
Greve,  102  Id.  178;  Christy  v.  Spring  Valley  Water  Works,  68  Cal.  73  ;  Bobb 
V,  Graham,  89  Mo.  200. 

In  Maryland,  the  decree  does  not  direct  the  execution  of  conveyances,,  but  that 
the  parties  hold  in  severalty,  which  is  of  equivalent  efi*e(*t :  Young  vw  Frost,  I 
Md.  977.  In  Pennsylvania  it  is  provided  by  the  Act  of  1857,  that  the  decree 
of  a  oocirt  of  equity  shall  have  the  same  effect  in  vesting  the  titleaof  the  several 
purparts,  as  the  judgment  in  the  common  law  action  that  the  partition  remain 
firm  and  stable  forever ;  and  it  has  been  held  that  under  this  statute  con- 
veyances are  unnecessary :  Griffiths  v.  Phillips,  8  Grant's  Cas.  S81.  The  right 
of  property  passes  from  the  date  of  the  commissioners'  report :  Dixon  v.  War- 
ten,  8  Jones  L.  (N.  C.)  449. 

'  Homcastle  v.  Charlesworth,  11  Sim.  815,  817;  Story  v.  Johnson,  Y.  & 
C.  586. 

*  Brook  V.  Lord  Hertford,  2  P.  Wms.  518 ;  Seton  on  Decrees,  275.  Where 
some  of  the  owners  are  infants,  the  return  of  the  commissioners  for  a  partition 
will  not  be  confirmed  until  the  infants  have  been  brought  before  the  court  by 
bill :  House  v.  Falconer,  4  Dessaus.  86.  Independently  of  statutes,  the  court 
has  power  to  decree  a  conveyance  by  an  infant  party  in  a  suit  for  partition  to 
be  binding  on  him,  unless  he  shows  cause  within  six  months  after  becoming  of 
age :  Jackson  r.  Edwards,  7  Paige  886,  405.  See  also  Latimer  v.  Rogers,  8 
Head  (Tenn.)  692;  Long  v.  Mulford,  17  Oh.  St.  484. 

In  New  York,  where  all  the  parties  are  infants,  proceedings  in  partition  are 
invalid :  Oallatian  v.  Cunningham,  8  Cowen  861.  Nor  can  an  infant  maintain 
a  bill  alone :  Postley  v.  Kain,  4  Standf.  Ch.  508-  See  Johnson  v.  Noble,  24 
Ma  252;  Tate  v.  Bush,  62  Miss.  145;  Burks  v.  Burks,  7  Baxt  (Tenn.)  858. 
A  judgment  in  partition  directing  a  sale,  taking  no  notice  of  the  rights  of  un. 
bom  children  does  not  bar  their  future  contingent  interests:  Monai^e  v. 
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In  addition  to  the  decree  for  a  partition,  the  court  may  also,  if 
either  of  the  co-owners  have  been  in  the  exclusive  reception  of  the 
rents,  decree  an  account  of  his  receipts.*  But  the  mere  &ct  of  his 
having  occupied  the  property  will  not  of  iteelf  make  him  liable 
for  an  occupation  rent ;  for  the  effect  of  such  a  rule  would  be  that 
one  tenant  in  common,  by  keeping  out  of  the  actual  occupation  of 
the  premises,  might  convert  the  other  into  his  bailiff,  and  prevent 
him  from  occupying  them,  except  upon  the  terms  of  paying  rait> 
The  period  over  which  tlie  account  will  extend  was  originally  un- 
limited in  the  case  of  joint  tenants  and  coparceners,  on  the  ground 
that  a  mutual  trust  existed  between  them.  In  the  case  of  tenants 
in  common,  it  waa  confined  to  six  years,  by  analogy  to  the  statnte 
which  gave  them  *an  account  at  law.  It  is  now  confined 
I-        -I  in  all  cases  to  six  years.* 

Monarguc,  80  N.  Y.  820.     See  Mc Arthur  v.  Scott,  113  U.  S.  S40;  Pearson 
V.  Carlton,  18  S.  C.  47. 

For  the  law  in  New  York,  see  Field  on  Infants,  §§  821-.^27. 

1  Rust  V.  Rust,  17  W.  Ya.  901 ;  Rozier  v.  GriffiUi,  81  Mo.  171.  See  also 
Leach  v.  Beattie,  88  Vt.  195;  Early  p.  Friend,  16  Gratt.  21;  Claik  v. 
Hershey,  12  S.  W.  Rep.  1077  (Ark.). 

'  Lorimer  v.  Lorimer,  5  Mad.  868;  McMahon  r.  Burchell,  2  Ph.  127; 
Henderson  v.  Eason,  Id.  808. 

*  Prince  v.  Heylin,  1  Atk.  498 ;  4  Ann.  c.  16,  s.  27 ;  8  &  4  Wm.  4,  c.  27. 
A  tenant  in  common  in  sole  possession,  is  chargeable,  upon  partition,  with  an 
occupation  rent:  Hitchcock  v.  Skinner,  1  Hoff.  Oh.  21 ;  Backler  v.  Fairow, 
2  Hill  Ch.  Ill  ;  HoUoway  v.  Holloway,  97  Mo.  628.  And  sometimes  interest 
on  the  rents  from  the  time  of  bill  filed :  Carter  v.  Carter,  0  Mnnf.  108.  Bat 
he  will  be  allowed  for  substantial  improvements  made  by  himself  or  his  an- 
cestors:  Respass  v.  Breckenridgo,  2  A.  K.  Marsh.  581 ;  Louvalle  p.  Menard, 
1  Oilman  89 ;  Conklin  v.  Conklin,  8  Sandf.  Ch.  64 ;  Hitchcock  v.  Skinner, 
supra;  Baird  v.  Jackson,  98  III.  78;  Johnson  v.  Pelot,  24  S.  C.  255;  Gittings 
V.  Worthington,  67  Md.  189;  Worthington  v.  Hiss,  70  Id.  172;  Alleman  r. 
Hawley,  117  Ind.  582.  Or,  as  is  most  usual,  his  share  shall  include  the  im- 
provements :  St.  Felix  v.  Rankin,  8  Ed.  Cli.  828 ;  Brookfield  v.  Williams,  I 
Green  Ch.  841 ;  Sneed  v.  Atherton,  6  Dana  276 ;  Borah  v.  Archer,  7  Id.  176 ; 
Dean  v.  Omeara,  47  III.  120;  Youngs  v,  Heflher,  86'  Oh.  St.  282;  Anndy  v. 
De  Saussure,  17  S.  C.  889;  26  Id.  497;  Johnson  v,  Pelot,  24  Id.  255; 
Sarbach  o.  Newell,  28  Kan.  642;  80  Id.  102;  Quick  v.  Brenner,  101  Ind. 
230;  Kelsey's  App.,  118  Pa.  St.  119;  Dugan  v.  Baltimore,  70  Md.  1.  But 
not  in  all  cases,  especially  where  the  improvement  has  been  erected  without  the 
knowledge  or  consent  of  the  co-tenant:  Husband  v.  Aldrich,  185  Mass.  817; 
Elrod  V.  Keller,  89  Ind.  882;  Field  v.  Leiter,  117  111.  841.  See  Carver  v. 
CoflTman,  109  Ind.  547. 
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When  a  ship  is  the  subject  of  tenancy  in  common^  it  is  obviously 
impossible  to  make  a  partition,  and  a  decree  for  sale  is  beyond  the 
jurisdiction  of  the  court.*  The  co-ownership,  therefore,  is  inca- 
pable of  compulsory  severance,  and  if  it  were  governed  during  its 
continuance  by  the  ordinary  rule  of  law,  exempting  each  of  the 
co-owners  from  any  control  by  the  rest,  would  enable  any  one  of 
tiiem,  by  resisting  the  employment  of  the  ship,  to  render  it  value- 
less to  alL  In  order  to  obviate  this  inconvenience,  there  is  a  juris- 
diction in  the  Court  of  Admiralty  to  entertain  the  application  of  a 
majority  in  value  or  interest,  for  liberty  to  employ  the  ship  in  a 
particular  adventure,  giving  securiiy  to  their  co-ovmers,  either  to 
bring  her  back  or  to  pay  the  value  of  their  shares.  When  this  is 
done  the  dissentient  owners  bear  no  portion  of  the  expenses,  and 
have  no  share  in  the  profits.'  It  is  considered  that  the  same 
right  exists  where  the  owners  are  equally  divided,  but  its  extension 
to  a  minority  is  more  doubtful.' 

The  equity  for  assignment  of  dower  originates,  in  like  manner 
with  that  for  partition,  out  of  the  unity  of  possession  of  the  widow 
and  heir.^ 

'  See  as  to  the  jurisdiction  of  equity  in  cases  of  part-owners,  Crapster  v. 
Griffith,  2  Bland  5 ;  Milbum  v.  Guythur,  8  Gill  92 ;  Brenan  v.  Preston,  2 
De  G.,  M.  &  G.  818 ;  10  Hare  831 ;  Darby  v.  Baines,  9  Id.  869 ;  Soutbworth 
r.  Smith,  27  Conn.  885 ;  Mustard  v.  Robinson,  52  Me.  54.  Equity  has  un- 
doubted jurisdiction  to  enforce  agreements  of  part-owners,  as  in  other  cases : 
Darby  v.  Baines,  iupra.  It  will  ako  have  jurisdiction  to  aid  by  injunction  the 
process  of  a  court  of  admiralty  in  a  possessory  suit.  Thus  part-owners,  who 
had  taken  possession  of  the  machinery  of  a  steam  ressel,  so  as  to  prevent  her 
sailing  under  a  charter-party,  were  restrained  from  continuing  that  possession ; 
there  appearing  to  be  difficulty  in  the  relief  in  admiralty,  either  on  account  of 
the  delay,  or  because  the  complainants  were  in  possession  of  the  vessel* 
Brenan^v.  Preston,  2  De  G.,  M.  &  G.  818. 

'  Swain  v.  Knapp,  84  Minn.  282 ;  Coyne  o.  Caples,  7  Sawy.  (C.  Ct.)  860. 

*  Stoiy  Oil  Partnership,  ss.  427-489;  Smith's  Merc.  Law  174;  Davis  v, 
Jidinston,  4  Sim.  589.  In  Davis  &  Brooks  v.  The  Brig  Seneca,  6  Pa.  L.  J. 
218,  it  was  held  by  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  that  a  sale  might  be  decreed  in  admiralty,  where 
part-owners  are  equally  divided;  see  The  Orleans  v.  Phcebus,  11  Pet.  175; 
Coyne  v.  Caples,  7  Sawy.  (C.  Ct.)  860.  But  the  disagreement  must  be  such 
as  prevents  the  present  employment  of  the  ship :  The  Annie  H.  Smith,  10 
Ben.  (U.  S.)  110.  And  a  strong  case  must  always  be  made  out  by  a  part- 
owner  who  desires  a  sale :  The  Marion,  10  P.  D.  4. 

*  A  wife  is,  in  most  of  the  states,  endowable  of  an  equitable  interest  held 
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By  the  old  law  the  widow's  right  of  dower  was  a  right  to  have 
assigned  to  her,  on  the  death  of  her  husband,  a  third  part  of  the 

hy  her  hnsbuid  in  land,  provided  be  contiDues  to  hold  it  to  the  time  of  his 
death:  Hawlej  o.  James,  5  Paige  81 S;  Lawson  v,  Morton,  6  Dana  471; 
Hamilton  o.  Hughes,  6  J.  J.  Marsh.  581 ;  Gillespie  v,  SomerriUe,  8  Stew. 
&  Port.  447;  Winn  v.  Elliott,  Hardin  482;  Lewis  v.  Moorman,  7  Porter 
622  ;  Shoemaker  v.  Walker,  2  S.  &  R.  554 ;  Stevens  v.  Smith,  4  J.  J.  Marsh. 
€4 ;  Bowton  v.  Rowton,  1  Hen.  &  Mnnf.  92 ;  Bailey  o.  Duncan's  Bep.,  4 
Mod.  262;  Fleeson  v.  Nicholson,  Walker  (Miss.)  247;  Bowie  r.  Berry,  1 
Md.  Ch.  452 ;  Thompson  v.  Thompson,  1  Jones  (N.  C.)  480 ;  Stewart  o. 
Heard,  4  Md.  Ch.  819 ;  Dubs  v.  Dubs,  81  Pa.  St.  149 ;  Warford  v.  Noble^ 
9  Biss.  C.  Ct.  820;  Spencer  v.  Lee,  19  W.  Va.  179;  Efland  v.  Efland,  96 
N.  C.  488;  McReynolds  v.  Anderson,  69  la.  208;  Everitt  v.  Everitt,  71  Id. 
221 ;  Glenn  v.  Clark,  58  Md.  580;  In  re  Ransom,  17  Fed.  Bep.  831.  See 
on  the  other  hand,  Kirby  v.  Dalton  1  Dev.  Ch.  195;  Milledge  v.  Lamar,  4 
Dessans.  688 ;  Nicoll  o.  Ogden,  29  111.  828,  where  the  anthorities  are  reviewed ; 
also  Qano  v.  Gilruth,  4  Greene  (Iowa)  458,  and  Comog  v.  Comog,  8  DeL  Ch. 
407.  Her  right  of  dower  is  often  subject  to  equities  existing  at  the  time  of 
the  marriage.     See  Beckwith  v,  Beckwith,  61  Mich.  815. 

She  is  endowable  of  an  equity  of  redemption :  Smith  t;.  Jackson,  2  Ed.  Ch. 
28 ;  Titus  v.  Neilson,  5  Johns.  Ch.  452 ;  Keith  v.  Trapier,  1  Bailey  Ch.  68 ; 
Bell  V.  Mayor  of  N.  Y.,  10  Paige  49  ;  Evertson  v.  Tappen,  5  Johns.  Ch.  497 ; 
Russell  V,  Austin,  1  Paige  192;  Reed  v.  Morrison,  12  S.  &  R.  18 ;  Kittle  v. 
Van  Dyck,  1  Sandf.  Ch.  70;  Hartshome  v,  Hartshome,  1  Green  Ch.  849; 
Criswell  v.  Morris,  1  McCart  101 ;  Eldridge  v.  Eldridge,  Id.  195 ;  Heth  p. 
Cocke,  1  Rand.  844;  Wheatley  v.  Calhoun,  12  Leigh  264;  Manning  v. 
Laboree,  88  Me.  848  ;  Rossiter  v,  Cossit,  15  N.  H.  88 ;  Mantz  v.  Buchanan, 
1  Md.  Ch.  202 ;  Culber  v.  Harper,  27  Ohio  464 ;  Lovejoy  r.  Yose,  78  Me. 
46  ;  Comog  v.  Comog,  8  Del.  Ch.  407 ;  Cox  v.  Garst,  105  Hi.  842 ;  Eddy  p. 
Mouiton,  18  R.  L  105;  Knox  v.  Higginbotham,  75  Ga.  699;  Bnrrall  v. 
Bender,  61  Mich.  608;  though  she  joined  in  the  mortgage:  Simonton  r. 
Gray,  84  Me.  50.  See  ante,  198,  note ;  Davis  v.  Wetherill,  18  Allen  (Mass.) 
60;  but  see  Decker  v.  Hall,  1  Edm.  (N.  Y.)  Sel.  Cas.  279.  Of  a  rent: 
Herbert  v.  Wren,  7  Cranch  870 ;  Williams  v.  Cox,  8  Ed.  Ch.  178 ;  Wilson  v. 
Ewing,  79  Ky.  549.  But  her  right  is  subordinate  to  the  vendor's  lien  for  pur- 
chase-money, unless  the  vendor  has  taken  other  security :  Shirley  v.  C.  S.  S. 
Refinery,  2  Edw.  Ch.  510;  Hugunin  r.  Cochrane,  51  HI.  802;  Williams  p. 
Kinney,  48  Hun  8 ;  Thorn  p.  Ingram,  25  Ark.  52 ;  Walton  p.  Hargreavea, 
42  Miss.  18;  McClure  p.  Harris,  12  B.  Mon.  261 ;  Blair  p.  Thomps(m,  11 
Gratt.  446 ;  Meigs  p.  Dimock,  6  Conn.  458 ;  Hart  p.  Logan,  49  Mo.  47 ; 
Wing  p.  Ayre,  58  Me.  138;  contra,  Clements  p.  Bostwick,  88  Ga.  1.  Of 
land  bought  with  partnership  funds,  but  only  in  so  much  of  it  as  remains  after 
the  firm  accounts  have  been  settled  and  debts  paid :  Simpson  p.  Leech,  86  IlL 
286 ;  Mowry  p.  Bradley,  11  R.  I.  870 ;  Lenow  p.  Jones,  48  Ark.  557.  See 
Wheatley  p.  Calhoun,  12  Leigh  264 ;  Green  p.  Green,  1  Ham.  585;  Richard- 
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lands  and  tenements  of  which  he  was  seised  during  the  marriage  in 
fee  simple  or  fee  tail,  and  which  her  issue  (if  any)  might  by  possi- 

8on  0.  Wjatt,  2  Dessans.  471 ;  Goodbarn  v.  Stevens,  1  Md.  Ch.  420.  Of  a 
donation  claim :  Ebey  v.  £bey,  1  Wash.  Ty.  185.  Of  a  fee  simple,  determ- 
inable by  execatorj  devise,  on  her  hasband  dying  withont  issue  living  at  the 
time  of  his  death:  Evans  v,  Evans,  9  Pa.  St.  190;  Milledge  v.  Lamar,  4 
Deasaufl.  687.  And  even  of  raihroad  shares,  although  a  part  of  the  amount 
due  (m  the  stock  has  been  paid  since  the  death  of  the  holder :  Price  v.  Price, 
6  Dana  107  ;  Copeland  v.  Copehind,  7  Bush  (Ey.)  849. 

But  where  there  is  but  a  momentary  seisin  of  the  husband,  dower  does  not 
attach :  Mayburry  v.  Brien,  15  Pet.  21 ;  BuUard  v.  Bowers,  10  N.  H.  600 ; 
€rammon  v.  Freeman,  81  Me.  248 ;  Foster  v.  Gordon,  49  Id.  54 ;  Welsh  v. 
Bnckins,  9  Oh.  St  881 ;  Eslava  v.  Lepetre,  21  Ala.  504 ;  Edmonson  t7. 
Welsh,  27  Id.  578 ;  Johnson  v.  Plume,  77  Ind.  166 ;  Glenn  v.  Clark,  58  Md. 
580.  And  mere  possession  does  not  supply  seisin :  Barnes  v.  Raper,  90  N. 
C.  189.  The  widow  is  not  endowed  of  land  given,  and  of  land  received  in 
exchange.  See  Stevens  v.  Smith,  4  J.  J.  Marsh.  64.  Nor  of  a  reversion : 
Blow  V.  Maynard,  2  Leigh  80.  Nor  of  a  vested  remainder  where  the  husband 
dies  or  aliens  during  the  continuance  of  the  particular  estate :  Dunham  v. 
Osbom,  1  Paige  684;  Cocke  v.  Phillips,  12  Leigh  248;  Leach  v.  Leach,  21 
Hun  881 ;  Warren  v.  Williams,  25  Mo.  App.  22 ;  Houston  v.  Smith,  88  N. 
C.  812 ;  contra^  in  Pennsylvania :  Cote's  Appeal,  79  Pa.  St.  285.  See  Gibbons 
V.  Brittenum,  56  Miss.  282.  Nor  of  an  estate  of  which  her  husband  was 
merely  trostee:  Powell  r.  Manufacturing  Co.,  8  Mason  847;  Robinson  v. 
Codman,  1  Sumner  121 ;  Derush  r.  Brown,  8  Ham.  412 ;  Bartlett  v.  Goug€i, 
6  6.  Mon.  152 ;  Cowman  v.  Hall,  8  Gill  &  J.  898 ;  Thompson  v.  Murray,  2 
Hill  Ch.  204,  218 ;  Dean  v.  Mitchell,  4  J.  J.  Marsh.  451 ;  Lenox  v.  Notrebe, 
1  Hempst.  851 ;  White  v.  Drew,  42  Mo.  561 ;  Ocean  Beach  Assoc,  v.  Brinley, 
84  N.  J.  £q.  488 ;  TiUman  o.  Spann,  68  Ala.  102 ;  King  v.  Bushell,  121 
BL  656 ;  Buffalo,  etc.,  R.  R.  v.  Lampson,  47  Barb.  (N.  Y.)  588.  She  is, 
however,  entitled  to  dower  until  such  trust  is  established :  Bailey  v.  West,  41 
HI.  290.  Nor  of  the  land  of  husband  found,  before  marriage,  to  be  of  unsound 
mind,  and  who  continued  so  until  death:  Jenkins  v,  Jenkins,  2  Dana  102. 
Nor  of  the  estate  of  a  joint  tenant :  Mayburry  v.  Brien,  15  Pet.  21 ;  Cockerill 
V.  Armstrong,  81  Ark.  580 ;  Babbitt  v.  Day,  41  N.  J.  Eq.  892.  Otherwise 
of  lands  held  in  common:  Harris  r.  Coats,  75  Ga.  415;  Clift  v,  Clift,  87 
Tenn«  17.  Nor  of  a  mere  privilege:  Kingman  o.  Sparrow,  12  Barb.  201. 
Nor  of  a  pre-emption  right :  Wells  v,  Moore,  16  Mo.  478.  Nor  of  land  taken 
by  a  railroad  in  right  of  eminent  domain :  French  v.  Lord,  69  Me.  587.  Nor 
of  land  of  which  her  husband  was  in  possession  under  an  executory  contract, 
the  terms  of  which  he  had  not  complied  with  during  his  lifetime :  Lobdell  v. 
Hayes,  4  AUen  187;  Latham  v,  McLain,  64  Ga.  820.  See  Clyboum  v.  P. 
Ft.  W.,  etc.,  R.  R.  Co.,  14  Bradw.  (111.)  468.  Nor  of  knd  purchased  by 
the  husband  under  a  sale  afterwards  annulled :  Waller  r.  Waller,  88  Gratt. 
(Va.)  88.     And  for  the  effect  of  the  setting  aside  of  a  sale  on  a  widow's  right, 
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bility  have  inherited.  If  the  thing  of  which  she  was  endowed 
were  divisible,  her  dower  must  have  been  set  out  by  metes  and 
bounds:  if  it  were  indivisible,  she  must  have  been  endowed 
specially,  as  of  the  third  presentation  to  a  church ;  the  third  toll 
dish  of  a  mill ;  the  third  part  of  the  profits  of  an  office,  and  the  like. 
^4,0041  Upon  *the  death  of  the  husband  her  right  to  dower  became 
perfect,  but  unless  her  precise  portion  of  land  had  beoi 
already  specified,  she  could  not  enter  till  dower  was  assigned.  It 
was,  therefore,  the«  duty  of  the  heir,  or  his  guardian,  to  assign  dower 
within  forty  days  afler  the  husband's  death.  If  he  did  not  assign 
it,  or  assigned  it  unfairly,  the  widow  had  her  remedy  at  law  by 
writ  of  dower,  or  of  dower  unde  nihil  habel,  and  the  sheriff  was  ap- 
pointed to  assign  it.  The  recent  Statute  of  Limitations,  which 
abolished  other  real  actions,  has  retained  these  writs.^ 

The  inconveniences  attending  assignment  at  law,  coupled  with 
the  difficulties  to  which  the  dowress  was  exposed,  by  reason  of  her 

see  Lnnsford  v,  Garrett,  11  Lea  (Tenn.)  192;  Hopkins  v.  Brjant,  S5  Tenn. 
520 ;  Manger  v.  Perkins,  62  Wis.  499.  Nor  of  land  of  which  the  husband 
has  made  a  parol  gift,  where  the  circumstances  would  entitle  the  assignee  to 
specific  performance:  Chesnut  v,  Chesnut,  15  111.   App.  422. 

Nor  shall  the  widow  entitled  to  dower  in  land  sold  bj  her  hnsband  take  any 
advantage  from  the  improTcments  made  by  the  purchaser,  bnt  may  from  the 
increased  value  of  the  land :  Thompson  v.  Morrow,  5  S.  &  R.  290 ;  Braxton 
r.  Coleman,  5  Call  488 ;  Hazen  v.  Thnrber  et  al.,  4  Johns.  Ch.  604 ;  Bowie 
V,  Berry,  1  Md.  Ch.  452  ;  Dashiel  v.  Collier,  4  J.  J.  Marsh.  608 ;  Beavers  v. 
Smith,  11  Ala.  20;  Powell  v.  Manufacturing  Co.,  8  Mason  847 ;  Dunseih  9. 
Bank  U.  S.,  6  Ohio  77 ;  Johnstown  v.  Van  Dyke,  6  McLean  422;  Frits  9. 
Tudor,  1  Bush  (Ky.)  28 ;  Pierce  v.  O'Brien,  29  Fed.  Rep.  402 ;  Dockray  v. 
Milliken,  76  Me.  517  ;  Stookey  o.  Stookey,  89  111.  40 ;  Febh  v.  Finck,  52  le. 
568 ;  Thombum  v.  Doecher,  32  Fed.  Rep.  810 ;  see  Jones  v.  Hunt,  40  N.  J. 
Eq.  660 ;  Walsh  v,  Wilson,  181  Mass.  585.  Yet  see,  as  to  her  advantage  from 
the  land's  rise  in  value.  Tod  v,  Baylor,  4  Leigh  498 ;  Hale  v.  James,  6  Johns. 
Ch.  258 ;  Humphrey  v.  Phinney,  2  Johns.  484 ;  Guerin  v.  Moore,  25  Minn. 
462.  The  cosU  of  all  permanent  improvements  made  before  assignment  of 
dower  are  to  be  charged  to  the  heir,  not  to  the  dowress :  Hayden  9.  Weser, 
1  Mackey  (D.  C.)  457.  A  widow,  who  was  not  a  citizen  of  the  United  States 
at  the  time  of  her  husband* s  death,  cannot  be  endowed :  Aisberry  v.  Hawkins, 
9  Dana  177.  The  right  of  dower  is  not  affected  by  a  sale  for  payment  of  debts : 
Livingston  v.  Cochran,  88  Ark.  294;  Phinney  v.  Johnson,  18  S.  C.  25;  15 
Id.  158.  Otherwise  when  the  court  has  authority  to  order  such  sale  free  from 
dower ;  the  right  then  attaches  to  the  fund :  Schmitt  r.  Willis,  40  N.  J.  £q.  515. 

1  1  Steph.  Bl.  249-254 ;  8  Id.  657-661  ;  8  &  4  Wiq.  4,  c.  27,  s.  86. 
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evidenoe  being  in  possession  of  the  heir,  gave  rise  to  a  concurrent 
jurisdiction  in  equity  for  issuing  a  commission  to  set  out  her  dower^ 
or  making  a  reference  to  the  Master  for  the  same  purpose.^ 

At  the  same  time  with  the  decree  for  assigning  dower^  an  account 
mighty  before  the  late  statute,  3  &  4  Wm.  4,  c.  27,  s.  40,  have 
been  directed  of  the  rents  and  profits  received  since  the  husband's 
decease,  and  payment  of  one-third  to  the  widow.  At  common  law 
the  demandant  in  a  writ  of  dower,  as  in  any  other  real  action,  was 
not  entitled  to  damages  in  respect  of  bygone  rents ;  but  by  the 
Statute  of  Merton  a  special  relief  was  given,  and  it  was  enacted 
that  *^  if  a  widow  were  deforced  of  her  dower,  and  should  sub- 
sequently recover  the  same  by  plea,  she  should  recover  damages  to 
the  amount  of  the  value  of  the  dower  from  the  death  of  the  hus- 
band to  the  day  of  her  recovering  seisin/'  In  accordance  with  this 
rule  of  law,  a  dowress  was  entitled  in  equity  to  an  account  of  rents 
and  profits  from  the  death  of  her  husband;  and  although  at  law  her 
right  to  damages  would  be  lost  by  the  death  of  the  heir,  yet  such 
death,  if  occurring  pendente  lite,  was  not  allowed  in  equity  to 
♦prejudice  her  claim.'  It  is  now  enacted  by  3  &  4  "Wm.  r*ooK-| 
4,  c  27, 8.  40,  that  no  arrears  of  dower,  nor  any  damages 

»  Curtis  V.  Curtis,  2  B.  C.  C.  620;  Mundy  v.  Mundj,  2  Ves.  Jr.  122; 
Pulteney  v,  Warren,  6  Id.  78,  89;  Agar  v.  Fairfax,  17  Id.  588,  552;  Seton 
261.  Courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law,  in  the 
assignment  of  dower,  yet  they  generally  treat  it  as  a  strictly  legal  right,  and 
are  goyemed  by  the  same  rules  of  right  with  courts  of  law,  and  will  not  per- 
mit an  equity  to  be  interposed  to  defeat  the  dower:  Blain  v.  Harrison,  11  III. 
384;  Fotier  r.  Barclay,  15  Ala.  489;  Herbert  v.  Wren,  7  Cranch  870; 
Riddall  v.  Trimble,  I  Md.  Ch.  148 ;  Gano  v.  Gilruth,  4  Greene  (Iowa)  458 ; 
Palmer  v.  Casperson,  2  Green  (N.  J.)  204 ;  Brooks  v.  Woods,  40  Ala.  588 ; 
Thomas  r.  Thomas,  78  Iowa  657.  But  where  the  widow  applies  for  equitable 
relief  in  relation  to  dower  which  a  court  of  law  cannot  grant,  she  cannot  resist 
an  equitable. defence  as  against  a  purchaser  for  a  valuable  consideration,  who 
is  ignorant  of  her  claim :  Blain  v,  Harrison,  ut  sup.  Unless  impracticable  to 
assign  dower  in  kind,  a  court  of  equity  has  no  power  against  the  widow's  will 
to  decree  a  sale  of  the  real  estate  and  give  her  money  in  lieu  of  dower :  Wilson 
V.  Branch,  77  Va.  65. 

The  assignment  of  dower  must  be  governed  by  the  laws  in  force  at  the  time 
of  the  husband's  death :  Parker  v.  Small,  55  la.  782.  In  alienated  lands,  by 
the  laws  in  force  at  the  time  of  alienation:  Pierce  v,  O'Brien,  29  Fed.  Bep. 
402. 

*  20  Hen.  8,  c.  1 ;  Curtis  v.  Curtis,  2  B.  C.  C.  620 ;  Oliver  v.  Richardson, 
9  Ves.  222. 
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on  aoooant  of  sach  arrears^  shall  be  recovered  by  acfcion  or  sait  for 
a  longer  period  than  six  years  next  before  the  commenoement  of 
such  action  or  suit.^ 

The  right  of  the  widow^  nnder  certain  modificationSi  still  exists ; 
but  by  the  recent  Dower  Act  it  has  been  reduced,  as  to  all  women 
married  after  1st  January,  1834,  to  a  right  of  a  very  precarious 
description,  which  the  husband  may  defeat  by  conv^ance  or  de- 
vise, or  by  a  simple  declaration  that  his  estate  shall  be  exempt.* 

The  equity  for  relief  against  subtraction  or  non-payment  of 
tithes  originates  in  the  &ct  that  the  tithes,  with  the  remaining  pro- 
duce, continue  rightfidly  in  possession  of  the  tithe-payer,  who  is 
bound  to  set  them  apart  and  to  account  for  them  to  the  tithe- 
owner;  and  it  is  accordingly  an  equity  against  the  tithe-payer 
alone,  and  not  against  any  third  person  who  may  have  received  the 
tithes  under  an  adverse  claim.  In  this  latter  case  an  ejectment  is 
the  proper  remedy.* 

The  right  to  tithe  is  a  right  capable  of  enforcement  at  the  com- 
mon law,  and  also  to  some  extent  in  the  ecclesiastical  courts.  The 
exact  nature  of  the  right,  and  of  the  remedies  in  the  common  law 
and  ecclesiastical  courts,  are  not  material  to  be  here  considered.  It 
is  stt£Bcient  to  observe  that  the  tithe-owner,  suing  in  those  courts, 
is  in  some  cases  enabled  by  statute  to  recover  the  treble  value  of 

I  A  widow  18  entitled  in  equity  to  an  aoconnt  of  the  rents  and  profits  nntil 
her  dower  is  aflsigned,  independently  of  the  Statute  of  Merton:  Keith  v. 
Trapier,  1  Bailey  £q.  63.  She  may  maintain  a  suit  in  equity  for  mesne  profits 
even  after  dower  hat  been  adjudged  to  her  by  another  court :  Shields  «.  Hunt, 
89  N.  J.  Eq.  485.  In  Sellman  v.  Bowen,  8  Gill  &  J.  50,  and  Steiger  v, 
Hillen,  5  Id.  121,  it  was  held  that  she  was  entitled  to  damages  from  her  hus- 
band's alienee  from  the  time  of  demand  made  by  her.  And  see  Whittaker  v. 
Oreer,  129  Mass.  419;  Rannels  v.  Wash.  Univ.,  96  Md.  226 ;  BOey  v.  Davis, 
88  Ind.  1;  Ball  r.  Shaffer,  14  111.  App.,  802;  McMonigle  v.  McMonigle,  43 
N.  J.  £q.  64 ;  Austell  v.  Swann,  74  Ga.  278 ;  Jones  v.  Jones,  71  Wis.  518. 
In  Tod  9.  Baylor,  4  Leigh  498,  it  was  held  that  she  was  entitled  to  an  account 
of  the  profits  only  from  the  date  of  the  suhpcena*  And  in  Garlon  «.  Bates,  4 
B.  Mon.  866 ;  Grolden  v,  Maupin,  2  J.  J.  Marsh.  240 ;  and  KendaU  o.  Hooey, 
5  Mon.  288,  that  she  was  not  entitled  to  profits  even  from  the  commencement 
of  the  suit.  And  see  Talbot  v.  Talbot,  18  R.  I.  886.  The  widow  is  entitled 
to  an  account  of  rents  and  profits  only  from  the  time  of  assignment,  where  the 
husband  does  not  die  seised :  Bolser  v.  Cushman,  84  Me.  848. 

•  8  &  4  Wm.  4,  c.  105. 

*  Pulteney  v.  Warren,  6  Yes.  78,  90 ;  St.  Asaph  v.  Williams,  Jac  849 
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the  tithei  and  that^  inasmuch  as  the  treble  liability  is  in  the  nature 
of  a  forfeiture,  he  is  required  to  waive  it  if  he  sues  in  equity.^ 

The  relief  prayed  by  a  bill  for  tithes  may  be  resisted  in  two 
ways :  the  defendant  may  either  deny  the  plaintiff's  title  ab  origmej 
aUcging  an  adverse  right  in  some  third  '''person,  and  es-  p^oo/^i 
tablishing  it  by  proof  of  an  actual  grant,  or  by  presump-  I-  ^ 
tion  arising  from  long  enjoyment*;  or  he  may  admit  a  primary 
title  in  the  plaintiff,  and  iilsist  on  an  absolute  or  partial  discharge, 
either  by  a  prescription  de  non  decimandoy  which  is  when  lands  are 
absolutely  discharged  from  tithe,  on  the  ground  that  from  time  im- 
memorial they  have  not  been  liable ;  or  by  a  prescription  de  modo 
dedmandiy  commonly  called  a  modu»y  which  is  where  by  imme- 
morial usage,  a  particular  mode  of  tithing  has  been  allowed, 
different  from  the  payment  of  a  tenth  in  kind ;  or  by  a  composi- 
tion real,  which  is  an  i^reemcnt  made  between  the  owner  of  lands 
and  the  parson  or  vicar,  with  the  consent  of  the  ordinary  and 
patron  that  such  lands  shall  be  discharged  from  tithe  by  reason  of 
land,  or  other  real  recompense,  given  to  the  person  in  their  stead.* 
If  the  primary  title  is  disputed,  it  must  be  established  in  a  regular 
action  at  law,  before  the  equity  of  an  account  can  arise ;  but  if 
that  right  is  admitted,  and  met  by  a  specific  ground  of  exemption^ 
e.  g.j  a  modus  or  prescription  de  non  dedrfumdoy  the  court  may 
either  decide  the  question  itself,  or  may  refer  it  to  a  jury  on  a 
feigned  issue/ 

There  is  also  a  cross  equity  for  establishing  a  modus  against  the 
tithe-owner,  where  the  tithe-payer  has  been  disturbed  by  proceed- 
ings, either  in  equity  or  elsewhere,  to  enforce  payment  in  kind. 
But  if  the  rector  insists  on  trying  the  existence  of  the  modus  at 
law,  he  is  entitled  to  demand  an  issue  for  that  purpose.* 

The  equitable  jurisdiction  over  tithes  and  moduses  was  originally 
vested  in  the  Court  of  Exchequer.  That  of  the  Court  of  Chancery 
over  the  same  subject  is  of  much  later  origin,  or  at  least  was  a 
matter  of  controversy  to  a  much  later  period,  and  was  not  finally 

*  3  Steph.  Bl.  128-125,  708.  '  Steph.  Bl.  125-127. 

*  3  Steph.  Bl.  127-188. 

«  Knight  r.  Waterford,  11  CI.  &  F.  657 ;  Raine  v.  Cairns,  4  Hare  827,  883; 
12  a.  &  F.  833. 

*  Gordon  v.  Simkinson,  11  Yes.  509;  2  Dan.  C.  P.  1056;  1  Madd.  C.  P. 
834. 
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established  until  after  the  *Restoration,  Since  that  period 
*-  ^  the  Court  of  Chancery  has  always  been  held  to  have  a 
concurrent  authority  with  the  Exchequer ;  and  when  the  equitable 
jurisdiction  of  that  court  was  abolished  it  obtained  the  sole  juris- 
diction on  the  subject. 

The  jurisdiction  was  originally  exercised  without  reference  to  the 
value  of  the  tithe.  But  by  a  recent  statute  it  is  confined  to  cases 
where  the  yearly  value  is  upwards  of  10^.,  or  where  the  actual  title 
to  the  tithe,  composition,  or  modvs,  or  the  actual  liability  or  exemp- 
tion of  the  property  sought  to  be  charged,  is  bona  fide  in  question.^ 
And  by  the  gradual  operation  of  the  Tithe  Commutation  Acts^  for 
converting  all  tithes  into  fixed  rent-charges,  recoverable  by  distress 
and  entry,  it  is  becoming  piiictically  extinct.' 

The  equity  for  ascertainment  of  boundary  arises  when  lands  are 
held  in  severalty  by  independent  proprietors,  but  the  boundaries 
have  been  confused  by  the  misconduct  of  the  defendant,  or  of  those 
under  whom  he  claims.'  The  mere  confusion  of  boundary  will 
not  create  it,  for  the  fact  that  a  man  cannot  ascertain  his  property 
does  not  constitute  an  equity  against  another  person.  But  it  must 
be  shown  that  the  confusion  has  been  caused  by  the  defendant's 
misconduct,  or  by  the  misconduct  of  those  under  whom  he  claims. 
As,  for  example,  where  a  tenant  has  confounded  the  boundaries  to 
prevent  a  distress ;  or  a  copyholder  has  confounded  the  copyholds 
with  his  own  freehold.  In  this  case  the  court  will  issue  a  commis- 
sion to  ascertain  the  boundaries,  or  will  set  out  an  equivalent  por- 
tion of  the  lands  in  the  defendant's  possession.  It  will  at  the  same 
time,  if  necessary,  decree  an  account  of  rents  and  profits.* 

The  equity  for  payment  of  rent  arises  where,  by  confusion  of 

r^KOQgi   boundaries,  '*'by  fraudulent  removal  of  goods,  or  by  the 

incorporeal  nature    of   the    hereditaments  chaiged,  the 

1  5  &  6  Wm.  4,  c.  74 ;  4  &  5  Yict.  c.  86 ;  8  Steph.  Bl.  709. 

*  6  &  7  Wm.  4,  c.  71 ;  1  Vict.  c.  69 ;  1  &  2  Vict.  c.  64 ;  2  &  8  Vict.  e.  €2 ; 
S  &  4  Yict.  c.  15 ;  5  &  6  Vict.  c.  64  ;  8  Steph.  Bl.  188,  187.  See  Bailey  v. 
Badham,  80  Ch.  D.  84  ;  Lamplugh  v,  Norton,  22  Q.  B.  D.  452. 

*  See  Mayor,  etc.,  of  BasingBtroke  v.  Lord  Bolton,  1  Drew.  1 70 ;  17  Jar.  67. 

A  court  of  equity  has  no  jurisdiction  to  fix  boundaries  of  legal  estates,  un- 
less some  equity  is  superinduced  by  the  act  of  the  parties :  Noiris's  Appeal, 
64  Pa.  St.  275 ;  Tillmes  v.  Marsh,  67  Id.  507 ;  Dogj^tt  v.  Hart,  5  Fla.  215. 

*  Wake  V,  Conyers,  1  Eden  881 ;  Speer  v.  Crawter,  2  Meriv.  410 ;  Miller 
9.  Warmington,  1  J.  &  W.  464. 
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remedy  at  law  by  distress  is  gone,  without  default  in  the  owner  of 
the  rent.  A  bill  seeking  this  relief  may  be  supported  merely  by 
proof  of  long-oontinued  payment,  and  is  then  termed  a  bill  founded 
on  the  9oUL  The  same  remedy  has  been  given  where  the  days  on 
which  the  rent  was  payable  were  uncertain,  and  even  where  the 
nature  of  the  rent  (of  which  there  are  many  kinds  at  law)  was  un- 
known.^ 

'  Duke  of  Bridgewater  v.  Edwards,  6  B.  F.  C.  by  Toml.  868 ;  Holder  v. 
Cbambuiy,  8  P.  Wms.  256 ;  Benson  t;.  Baldwyn,  1  Atk.  698 ;  Boayerie  v. 
Prentice,  1  B.  C.  C.  200 ;  Duke  of  Leeds  v.  New  Radnor,  2  Id.  888 ;  Attor- 
ney-Creneral  v.  Jackson,  11  Yes.  865;  Mayor,  etc.,  of  Basingstroke  v.  Lord 
Bolton,  17  Jur.  57 ;  1  Drew.  1 70.  Although  a  court  of  chancery  will  not  or- 
dinarily take  jurisdiction  of  a  case  of  rent,  yet  when  the  time  of  payment,  or 
the  amount  to  be  paid,  is  uncertain,  or  when  the  distress  is  evaded  or  obstructed 
by  fraud,  the  court  will  take  jurisdiction  and  give  relief:  Dawson  v,  Williams, 

I  Freem.  Ch.  99.    So  where  the  lease  has  been  lost :  Lawrence  v.  Hammitt, 

S  J.  J.  Marsh.  287. 
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[♦239]  *CHAPTER  III. 

OF  PABTNEB8UIP. 

The  equity  for  winding  up  the  business  of  a  partneiahip  origi- 
nates in  the  peculiar  character  of  that  relationship,  as  involving 
not  merely  a  community  of  interest,  but  the  employment  of  a  com- 
mon stock,  whether  consisting  of  property  or  of  mere  labor  and 
skill,  in  some  common  undertaking,  with  a  view  to  a  common 
profit.^  In  order  that  such  common  profit  may  be  obtained,  it  is 
essential  that  there  be  a  capacity  to  contract  partnership  debts, 
and  to  acquire  partnership  assets,  independent  of  the  debts  and 
assets  of  the  individual  partners,  the  ultimate  balance  of  which  is 
the  profit  or  loss  of  the  firm.  And,  therefore,  before  the  interest 
of  an  individual  partner  can  be  known,  an  account  must  be  taken 
of  the  business,  the  assets,  and  the  liabilities,  so  that  the  divisible 
surplus  may  be  ascertained. 

The  common  law  courts  cannot  take  this  account.  The  mere 
existence  of  a  partnership  does  not  necessarily  exclude  this  juris- 
diction ;  for  it  may  happen  that  litigation  exists  between  the  part- 
ners, with  which  they  are  fully  competent  to  deal.  Such,  for 
example,  is  the  case  where  the  tranaaction  in  respect  of  which  re- 
lief is  sought  is  wholly  independent  of  the  partnership ;  or  is  merely 
preliminary  to  it ;  or  consists  in  the  breach  of  a  covenant  or  of  an 
r*240l  u°<l6i^^^^%  *^  perform  some  specific  act,  so  that  the  de- 
cision is  unconnected  with  the  partnership  account;*  or 

>  2  Steph.  Bl.  150;  Goope  v.  E3rre,  1  H.  Blacks.  87.  This  being  hardl/ 
the  place  to  diacQas  the  nature  and  formation  of  the  partnership  relation,  the 
reader  is  referred  on  this  subject  to  the  following  recent  worin  on  the  Law  of 
Partnership :  Lindley  (Amer.  eds.  by  Rapalje,  Wentworth,  and  Ewell,  1888) ; 
I^wson  ('<  Rights,  Remedies,  and  Practice,"  Vol.  8,  Title  III.,  1889} ;  Bates 
(1888) ;  Pollock  (4tih  ed.,  1888)  ;  Parsons,  Jas.  (1889). 

'  Kinloch  v,  Hamlin,  2  Hill.  Ch.  19 ;  Duncan  v.  Lyon,  8  Johns.  Ch.  860 ; 
Hunt  V,  Gookin,  6  Vt.  462.     See  Cross  v,  Cheshire,  7  Exch.  4S.     In  Addams 
o.  Tutton,  89  Pa.  St.  447,  it  was  held  that  covenant  would  lie  for  a  breach  of 
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where  a  dissolution  has  already  taken  plaoe^  and  the  balance  of 
aooount  has  been  struck^  so  that  further  investigation  is  not  requi- 
site. But  if  it  be  necessary  to  investigate  the  account^  it  cannot  be 
done  at  law,  unless  by  the  adoption  of  the  action  of  aooount^  the 
inconveniences  of  which  have  been  already  explained.' 

If  a  dissolution,  as  well  as  an  account,  be  sought,  the  common 
law  jurisdiction  is  altogether  ezcluded.' 

partnership  articles  by  a  wrongfiil  dissolatioOf  and  by  wrongful  acts  tending  to 
that  dissolution.    See  Beiter  v.  Morton,  96  Pa.  St.  229. 

1  S  Steph.  Bl.  582 ;  Smith's  Merc.  Law  88 ;  Foster  v.  Allanson,  2  T.  R. 
479 ;  Jackson  v.  Stopherd,  4  Tyrw.  880 ;  Elgie  r.  Webster,  6  M.  &  W.  618 ; 
Brown  v.  Tapscott,  6  Id.  119.  Where  there  is  a  distinct  promise  to  pay  an 
ascertained  sum,  as  where  a  balance  of  accounts  b  struck,  assumpsit  will  lie 
between  partners:  Hall  v.  Stewart,  12  Pa.  St.  218;  Hamilton  v,  Hamilton, 
18  Id.  20;  Halderman  v.  Halderman,  1  Hempst.  557;  Fry  t;.  Potter,  12  R. 
L  542;  Whetstone  v.  Shaw,  70  Mo.  575;  Holman  v.  Nance,  84  Id.  674; 
Feurt  V.  Brown,  28  Mo.  App.  832 ;  Clarke  v.  Mills,  86  Kan.  898 ;  Edwards 
V.  Remington,  51  Wis.  836 ;  Broda  v.  Greenwald,  66  Ala.  588 ;  Mitchell  v. 
Wells,  54  Mich.  127;  Fisher  v.  Sweet,  67  Cal.  228;  Shamburg  v,  Abbott, 
112  Pa.  St.  6.  And,  on  the  same  principle,  the  action  at  law  was  held  not  to 
lie  in  Joy  r.  Walker,  58  Miss.  258 ;  Seelye  v.  Taylor,  82  La.  An.  1115;  Dow- 
ling  0.  Clarke,  18  R.  I.  184,  650;  Crossley  t;.  Taylor,  88  Ind.  887;  Couilliard 
V.  Eaton,  189  Mass.  105;  Bean  v.  Gregg,  7  Col.  499 ;  Bishop  v.  Bishop,  54 
Conn.  282;  Crow  v.  Green,  111  Pa.  St.  637.  Where  an  account  stated,  re- 
sulting in  such  balance,  is  retained  by  a  partner  without  objection,  a  promise 
will  be  implied  as  in  other  cases :  Van  Amringe  v.  EUmaker,  4  Pa.  St.  281 ; 
Cochrane  v.  AUen,  58  N.  H.  250.  A  partner  may  sue  for  wrongful  conver- 
sion of  joint  property  or  loss  of  his  individual  property,  owing  to  the  negligence 
of  his  co-partner,  before  any  settlement :  Newby  v.  Harrell,  99  N.  C.  149. 
A  partner  cannot  refuse  to  account  on  the  ground  that  the  partnership  was 
illegal :  Ffeuffer  v.  Maltbyj  54  Tex.  454.  The  Statute  of  Limitations  can  be 
pleaded  against  an  accounting  sought  by  one  partner  against  another  only  after 
dissolution ;  it  does  not  begin  to  run  during  the  continuance  of  the  partner- 
ship: Home  V.  Ingraham,  125  111.  198. 

'  In  matters  of  difficulty  or  controversy  between  partners  it  is  now  most 
usual  to  resort  to  a  court  of  equity  for  their  final  adjudication  and  settlement : 
Bracken  v.  Kennedy,  8  Scam.  558 ;  Holyoke  v.  Mayo,  50  Me.  885 ;  Epping 
V.  Aiken,  71  Ga.  682 ;  Ligare  v.  Peacock,  109  111.  94 ;  and  see  Raymond  v. 
Crane,  45  N.  H.  201 ;  Myers  v,  Bennett,  8  Lea  (Tenn.)  184.  It  will  enter- 
tain jurisdiction,  although  account  or  other  action  would  lie  between  the  par- 
ties :  Gillett  v.  Hall,  18  Conn.  426 ;  Cunningham  v,  Littlefield,  1  Ed.  Ch. 
104.  And  although  one  partner  cannot  bind  the  firm  by  deed :  Donaldson  v, 
Kendall,  2  Ga.  Decis.  227 ;  Dickinson  v,  Legare,  1  Dessaus.  537 ;  Skinner  v. 
Dayton,  19  Johns.  518;   Schmertz  v.  Shreeve,  62  Pa.  St.  457;  Fisher  v. 
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The  incapacity  thus  existing  in  the  oonrts  of  law  oonfera  a  jaris- 
diction  on  the  Court  of  Chancery ;  and  aooordingly,  if  the  partner- 
ship has  been  already  dissolved^  or  if  there  be  misconduct  or  incom- 
petency in  either  partner  sufiScient  to  warrant  its  dissolution^  a  bill 
will  lie  to  have  the  assets  converted  into  money^  the  debts  dis- 
charged out  of  their  produce^  and  the  surplus  distributed  among 
the  partners/ or  the  deficiency  made  good  by  contribution.^ 

There  may,  of  course,  be  grounds  for  relief  under  general  equi- 
ties, at  the  suit  of  one  partner  against  another,  independently  of 
this  special  equity  for  taking  the  account,*  e.  g.y  for  performance  of 
covenants  in  the  partnership  deed,  for  recovery  of  assets  finudu- 
lently  withdrawn,  for  an  injunction  against  threatened  misapplica- 
tion of  assets,  and  the  like ;  and  if  the  misconduct  of  a  partner  has 
been  knowingly  abetted  by  a  stranger,  the  abettor  may  be  also 
sued  in  equity,  for  the  injured  partners  cannot  sue  him  at  law, 
because  the  fraudulent  copartner  must  be  joined  as  a  plaintiff  in  the 

Tucker,  1  McCord'B  Gh.  170;  Williams  v.  Hodgson,  2  Har.  &  Johns.  474; 
Ellis  V.  Ellis,  47  N.  J.  L.  69 ;  Herzog  v.  Sawyer,  61  Md.  844 ;  Siblej  o. 
Young,  26  S.  C.  415 ;  yet  in  some  cases  a  court  of  equity  will  regard  a  debt 
secured  by  the  specialty  of  one  partner  as  a  simple  contract  debt,  and  bold  all 
tbe  partners  bound  for  it.  See  Gait  v,  Calland,  7  Leigh  594 ;  McNanghton  v. 
Partridge,  1 1  Ohio  228 ;  Christian  v.  Ellis,  1  Gratt.  896 ;  Anderson  v.  Tomp- 
kins, 1  Brock.  456 ;  Kyle  v.  Roberts,  6  J^eigh  495 ;  Woodruff  v.  King,  47 
Wis.  261;  Walsh  r.  Lennon,  98  HI.  27;  Patten  v.  KaTanagfa^  11  Daly  (N. 
Y.)  848;  Burwell  o.  Linthicum,  100  N.  C.  145. 

1  Ex  parte  Ruffin,  6  Yes.  119 ;  Ex  parte  Williams,  11  Id.  8. 

*  A  court  of  equity  may  compel  specific  execution  of  a  partnenhip  contract, 
and  may  restrain  one  partner  from  persisting  in  a  course  jeopardixing  the  rights 
of  another,  or  depriving  him  of  his  due  share  in  the  direction  of  the  business : 
see  Gillett  v.  Hall,  18  Conn.  426 ;  Pirtle  v.  Penn,  8  Dana  248 ;  Levine  v. 
Michel,  85  La.  An.  1121 ;  but  contracts  to  enter  into  partnership  are  not  sped- 
fically  enforced  as  a  general  rule :  Meason  v,  Kaine,  68  Pa.  St.  885 ;  aee  Stocker 
V.  Wedderbum,  8  K.  8c  J.  898;  Scott  v.  Raymcnt,  L.  R.  7  £q.  112.  The 
remedy  is  an  action  at  law  for  damages  for  the  breach :  Goldsmith  o.  Sachs,  1 7 
Fed.  Rep.  726 ;  Hill  v.  Palmer,  56  Wis.  128. 

So,  where  one  of  the  parties  to  an  agreement  of  partnership  has  been  in- 
duced to  enter  into  it  upon  fraudulent  representations,  equity  will  interfere  and 
declare  it  void,  except  as  against  creditors :  Hynes  r.  Stewart,  10  B.  Mod.  429 ; 
Fogo.  Johnstone,  27  Ala.  482;  Smith  v.  Everett,  126  Mass.  804;  Richards 
V.  Todd,  127  Id.  167.  And  so,  where  misrepresentations  are  made  without 
fraud:  Adam  o.  Newbigging,  18  App.  Cas.  808.  And  a  settlement  frmodii- 
lently  made  will  be  opened:  Jaynes  v.  Goepper,  147  Mass.  809;  King  v. 
Leighton,  22  Hun  419. 
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action.*  The  subject,  however,  of  these  general  equities  is  not  now 
under  consideration.  Our  present  subject  is,  the  special  equity  for 
winding  up  a  partnership  on  the  ground  that  the  account  can- 
not be  taken  at  law.  And  the  essential  characteristic  of  this 
'*^aify  is  that  it  contemplates  the  winding  up  of  the  part-  ri^oA-i  i 
nership,  and  not  its  continuance.  A  bill  will  not  lie  for  an 
account  and  distribution  of  the  profits,  which  contemplates  at  the 
same  time  a  continuance  of  the  business ;  for  if  a  decree  could  be 
obtained  for  such  an  account,  the  result  would  fluctuate  in  each  suc- 
cessive year,  and  would  only  be  settled  when  the  partnership  was  at 
an  end.*  The  ordinary  course  is  to  pray  that  the  partnership  may 
be  dissolved,  aud  the  surplus  assets  distributed ;  but  this  practice 
has  been  relaxed  in  favor  of  joint  stock  companies,  and  of  other 
numerous  partnerships,  and  bills  have  been  sustained  which  asked 
more  limited  relief,  viz.,  that  the  assets  of  an  abandoned  or  insol- 
vent partnership  might  be  collected  and  applied  in  discharge  of 
the  debts,  leaving  questions  of  distribution  and  contribution  as 
between  the  partners  entirely  open  for  future  settlement.' 

'  '  Where  the  same  person  is  a  member  of  two  distinct  firmsi  one  of  those 
firms  cannot  sue  the  other  at  law,  even  on  an  account  stated,  because  one  cannot 
sue  himself;  the  remedy  is  in  equity:  Calvit  v.  Markham,  8  How.  (Miss.) 
343 ;  Schnebly  v.  Cutter,  22  111.  App.  87 ;  Beacannon  o.  Liebe,  11  Or.  448. 
In  Pennsylvania^  such  suit  lies  at  law  by  statute  ;  with  this  restriction,  that  no 
act  or  declaration  of  one  party  shall  be  given  in  evidence  in  his  own  favor  to 
the  prejudice  of  others :  Purdon's  Digest,  tit.  Partnership.  See  also  for  the 
construction  of  the  act,  Hepburn  v.  Certs,  7  Watts  800 ;  Pennock  v,  Swayne, 
6  W.  k  S.  281 ;  Tassey  v.  Church,  Id.  465  ;  Meconkey  v,  Rodgers,  Bright.  R. 
450 ;  Grubb  v,  Cottrell,  62  Pa.  St.  23. 

'  It  has  of^en  been  held  that  there  can  be  no  division  of  partnership  prop> 
erty  until  all  the  accounts  of  the  partnership  have  been  taken,  and  the  clear 
interest  of  each  partner  ascertained ;  that  the  chancellor  may,  in  a  proper  case, 
digstAre  the  partnership,  but  cannot  aid  in  carr^-ing  it  on :  Baird  v.  Baird,  1 
Dev.  &  Bat.  524 ;  McRea  v.  McKenzie,  2  Id.  282 ;  Camblatt  v,  Tupery,  2 
La.  An.  10 ;  Kennedy  v.  Kennedy,  8  Dana  240.  But  in  Pennsylvania,  it  has 
been  decided  that  a  court  of  equity  will  entertain  a  bill  for  an  account  by  one 
partner  against  the  other,  although  the  bill  does  not  contemplate  a  dissolution 
of  the  partnership :  Hudson  v.  Barret,  1  Pars.  £q.  414 ;  and  see  Cropper  v. 
Cobom,  2  Curt.  C.  Ct.  465,  and  25  Can,  L.  Journ.  66.  Equity  will  enjoin  one 
partner  from  violating  the  rights  of  his  copartner  in  partnership  matters, 
although  no  dissolution  of  the  partnership  be  contemplated :  Marble  Co.  v, 
Ripley,  10  Wall.  (U.  S.)  839. 

*  Goodman  v.  Whitcomb,  1  J.  &  W.  572 ;  Marshall  v.  Colman,  2  Id.  266 ; 
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The  first  topic  wWch  (Kx^irs  in  examining  this  equity  13,  as  to  the 
circumstanoes  which  will  cause  or  warrant  a  disBolution. 

A  dissolution  may  be  caused  in  various  ways :  first,  by  mere 
effluxion  of  the  time,  or  completion  or  extinction  of  the  business 
for  which  the  partnership  was  created ;  secondly,  by  mutual  agree- 
ment of  all  the  partners,  or,  if  no  specific  term  of  duration  has 
been  fixed,  by  the  declaration  of  any  one  partner  that  the  connec- 
tion is  dissolved  ;^  and  thirdly,  by  the  death  or  bankruptcy'  of  a 

Glassijigton  v.  Thwaites,  1  S.  &  S.  124;  Loecombe  v.  RusseU,  4  Sim.  S; 
Wallworth  v.  Holt,  4  M.  &  C.  619  ;  Richardson  v.  Hastings,  7  Beav.  801,  823 ; 
Apperlej  v.  Page,  1  Ph.  779 ;  Fairthorne  o.  Weston,  8  Hare  387 ;  tn/ra, 
Pleading,  Parties. 

'  Peacock  v.  Peacock,  16  Yes.  49 ;  Crawshaj  v.  Maule,  1  Sw.  495,  508; 
Featherstonhaugh  v.  Fenwick,  17  Yes.  298.  Even  where  a  partnership  is 
formed  for  a  definite  period,  it  is  said,  it  may  be  dissolred  at  the  pleasore  of 
one  of  the  partners :  Skinner  v.  Dayton,,  19  Johns.  538 ;  Mason  v.  Connell,  1 
Whart.  881 ;  Siemmer's  App.,  58  Pa.  St.  168;  sed  vide  Bishop  r.  Breckles, 

1  Hoff.  Ch.  584.  A  dissolution  of  a  partnership  by  sealed  articles,  by  agree- 
ment before  the  time  limited,  is  good  though  not  nnder  seal :  Wood  v,  Gault, 

2  Md.  Ch.  438. 

But  a  partnership  is  to  be  considered  as  in  existence  until  it  is  wound  up,  and 
the  partner  in  possession  of  the  place  of  business  of  the  partnership  has  no  right, 
by  giving  notice  of  dissolution,  to  exclude  immediately  the  other  partner  there- 
from, or  from  the  disposal  of  the  effects :  Roberts  o.  Edenhart,  1  Kay  148. 
And  see  Western  Stage  Co.  v.  Walker,  2  Clarke  504. 

One  partner  may  sell  the  whole  of  the  partnership  property  if  the  sale  be 
free  from  fraud  on  the  part  of  the  purchaser,  and  such  sale  dlssolres  the  part* 
nership,  although  the  term  has  not  expired :  Schneider  v.  Sansom,  62  Tex. 
201 ;  Crites  v.  Wilkinson,  65  Cal.  559 ;  Whitton  v.  Smith,  1  Freem.  Ch.  281 ; 
Deckard  v.  Case,  5  Watts  22.  The  latter  case  differing  as  to  the  effect  of  such 
sale ;  sed  vide  Hewitt  v.  Sturdeyant,  4  B.  Mon.  458 ;  cf.  Hunter  v.  Waynick, 
67  la.  555.  In  Pennsylvania  the  interests  of  all  the  partners  may  be  sold  under 
an  execution  issued  upon  a  judgment  confessed  by  a  single  partner  in  the  firm 
name  and  for  a  firm  debt:  Ross  v.  Howell,  84  Pa.  St.  129. 

As  to  his  power  to  make  an  assignment  for  the  benefit  of  the  firm  creditors, 
see  McCttUough  v.  Somerville,  8  Leigh  415 ;  Harrison  v.  Sterry,  5  Cranch  289; 
Egberts  o.  Wood,  3  Paige  517 ;  Robinson  v.  Crowder,  4  McCord  Ij.  R.  519; 
Havens  v,  Hussey,  5  Paige  80 ;  Hitchcock  v.  St.  John,  1  Hofi*.  Ch.  511 ;  Mills 
V.  Alkali,  6  Paige  577 ;  Pearpoint  v.  Graham,  4  W.  C.  C.  R.  232 ;  Graser  r. 
Stellwagen,  25  N.  T.  315 ;  Sheldon  v.  Smith,  28  Barb.  599 ;  Ormsby  «.  Davis, 

'  The  bankruptcy  of  one  partner  only  works  such  a  dissolution  of  tlie  firm 
as  disables  it  from  entering  into  engagements  or  assuming  obligations,  except 
such  as  are  necessary  to  wind  up  its  affairs :  King  r.  Leighton,  100  K.  Y.  388. 
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partner^  or  hj  an  execution  against  him,  followed  by  seizure  and 
sale  of  his  sbare.^  And  when  a  dissolution  is  thus  effected,  the 
executor  or  administrator  of  the  partner,  the  assignee  under  his  fiat, 
or  the  sheriff's  vendee,  becomes  entitled  to  '''his  interest  in  r4e04oi 
the. partnership  assets,  as  it  shall  appear  on  adjustment  of 
the  partnership  account' 

5  R.  I.  442;  CuUnm  v.  Bloodgood,  15  Ala.  84 ;  Clarke  v.  Wilson,  19  Pa.  St. 
414.  In  Deeming  v.  Colt,  8  Sandf.  S.  C.  284,  it  was  decided,  upon  much  de- 
liberation, that  an  assignment  by  one  partner,  witboat  the  consent  of  the  rest, 
where  thej  were  present  and  actually  engaged  in  the  business  of  partnership, 
was  inyalid ;  and  this  is  undoubtedly  the  better  and  sounder  opinion :  Hook  v. 
Stone,  84  Mo.  829 ;  Wells  v.  March,  80  N.  Y.  844 ;  Coleman  v.  Darling,  66 
Wis.  155 ;  Osborne  v.  Barge,  85  Fed.  Rep.  92 ;  Loeb  r.  Pierpont,  58  la.  469 ; 
Sullivan  v.  Smith,  15  Neb.  476 ;  Steinhart  v.  Fyhrie,  5  Mont.  468 ;  Shattuck 
p.  Chandler,  40  Kan.  516 ;  Wilcox  v.  Jackson,  7  Col.  521 .    In  Fortner  v.  Stuart, 

6  Gratt.  197,  however,  such  an  assignment  in  the  absence  of  one  partner  was 
held  good.  See  also  Kemp  v.  Camley,  8  Duer  1 ;  Norris  v,  Yemon,  8  Rich. 
18  ;  National  Bank  v.  Sackett,  2  Daly  (N.  Y.)  895 ;  In  re  Daniehi,  14  R.  I» 
500 ;  Johnson  o.  Robinson,  68  Tex.  899 ;  Williams  o.  Gillespie,  80  W.  Ya.  586. 
And  a  partner  may  not  make  a  valid  transfer  of  firm  property  in  payment  of 
his  individual  debts,  without  the  consent  of  the  other  partners.  See  7  Am.  St. 
Rep.  877,  n.  and  cases  cited. 

>  By  the  general  rule  of  law  every  partnership  is  dissolved  by  the  death  of 
one  of  the  partners,  and  the  dissolution  is  so  efiectual  that  want  of  notice  of  it 
does  not  have  the  effect  of  making  the  estate  of  the  deceased  partner  liable  to 
debts  contracted  by  the  surviving  partners,  or  for  their  misccmdnct :  Caldwell 
V.  Stileman,  1  Rawle  212,  216 ;  Williamson  v.  Williamson,  1  Bland  418.  But  a 
partner  may,  by  wiD,  provide  that  the  partnership  shaU  continue  after  his  death, 
and  if  it  be  assented  to  by  the  surviving  partner,  it  becomes  obligatory :  Bur- 
well  9.  Mandeville,  2  How.  (U.  S.)  560 ;  Laughlin  v.  Lorenz's  Adm'r,  48  Pa. 
St.  275 ;  Davis  v.  Christian,  15  Gratt.  11.  And  see  Butler  v,  Amer.  Toy  Co., 
46  Conn.  186 ;  Lancaster  v,  Allsnp,  57  L.  T.  Rep.  58.  The  surviving  partner 
has  a  reasonable  time  to  close  up  the  affairs :  Tillotson  p.  Ullotson,  84  Conn. 
835 ;  Crabtree  v,  Randall,  188  Mass.  552 ;  and  he  is  not  entitled  to  eompensa- 
tioo  for  so  dmng :  Id. ;  Gyger's  Appeal,  62  Pa.  St.  78 ;  Brown's  Appeal, 
89  Id.  189 ;  Denver  v.  Roane,  99  U.  S.  855 ;  Sangston  v.  Hack,  52  Md.  178 ; 
Starr  v.  Case,  59  Iowa  491 ;  Lennig  v.  Lennig,  15  Phila.  288 ;  Gregory 
r.  Menefee,  88  Mo.  418 ;  and  see  O'Neill  v.  Duff,  11  Phila.  244. 

*  Taylor  v.  Fields,  4  Yes.  896 ;  Young  v.  Keighley,  15  Id.  557 ;  Dutton  v. 
Morrison,  17  Id.  198  ;  Re  Wait,  1  J.  &  W.  585 ;  Habershon  v.  Blurton,  1  De 
G.  h  8. 121.  As  to  dissolution  by  the  seizure  and  sale  of  one  partner's  share, 
see  Moody  v,  Payne,  2  Johns.  Ch.  548  ;  Place  v.  Sweetzer,  16  Ohio  142 ;  Brew- 
ster p.  Hammet,  4  Conn.  540 ;  Sitler  v.  Walker,  1  Freem.  Ch.  77 ;  Doner  o. 
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A  partnership  may  also  be  in  some  sense  dissolved  by  sale  of  a 
partner's  share,  if  such  sale  be  authorized  by  die  deed  of  partner- 
ship.^ The  ordinary  rule  is  that  no  partner  can  sell  or  dispose  of 
his  share  without  the  concurrence  of  the  rest.  He  may  alien  his 
interest  in  the  surplus  to  be  ascertained  by  taking  the  partnership 
account,  but  he  cannot  substitute  his  alienee  to  the  position  of  a 
partner,  nor  give  him  any  right  to  interfere  in  the  business.  A 
right,  however,  to  alien  the  share  itself  may  be,  and  in  tlie  case  of 
very  large  partnerships  often  is,  conferred.  And  the  effect  of  each 
alienation,  when  properly  made,  is  to  determine  the  relation  of 
partnership,  as  between  the  alienor  and  the  other  members  of  the 
firm,  and  to  substitute  a  similar  relation  with  the  alienee.'  This 
]x>wer  of  alienation  is  usually  confined  to  joint-stock  companies, 
and  r^ulated  by  the  provisions  of  express  statutes.' 

Stanffer,  1  P.  &  W.  198 ;  Phillips  v.  Cook,  24  Wend.  889 ;  Renton  v.  Chapkin, 
1  Stockt  62 ;  Durborrow's  Appeal,  84  Pa.  St  404 ;  Wright  v.  Ward^  65  Cal. 
525 ;  Helmore  v.  Smith,  85  Ch.  D.  486. 

>  A  Toluntary  assignment  by  one  partner,  of  all  his  interest  in  the  ctmeera, 
dissolves  the  partnership,  although  the  articles  provide  that  the  partnership  ia 
to  continue  until  two  of  the  contracting  parties  shall  demand  a  dissolution : 
Marquand  v.  N.  T.  Man.  Co.,  1 7  Johns.  525 ;  Whitton  v.  Smith,  1  Freem. 
Cb.  281 ;  see  also  Mason  v.  Connell,  1  Whart.  881 ;  Conwell  v.  Sandidge,  5 
Dana  218 ;  Horton's  Appeal,  18  Pa.  St.  67 ;  Ormsbee  o.  Davis,  5  R.  I.  422; 
Coope  V.  Bowles,  42  Barb.  (N.  T.)  87 ;  Eden  v.  WQliams,  86  Bl.  252;  Ogden 
V.  Amot,  29  Hun  146 ;  Waller  v.  Davis,  59  la.  105;  Wells  v.  Ellis,  68  Cal. 
248.  But  this  rule  does  not  apply  to  a  mining  partnership :  Skillman  r.  Lock- 
man,  28  Cal.  199,  approved  in  Kahn  v.  Smelting  Co.,  102  U.  S.  641,  and 
Bissell  V,  Foss,  114  Id.  252.  A  partner  may,  however,  assign  his  interest  to 
another,  who,  being  substituted,  may,  after  the  expiration  or  dissolution  of  the 
partnership,  maintain  a  bill  for  his  share  of  the  profits:  Matthewson  p.  Claire, 
6  How.  (U.  S.)  122;  Rosenstiel  v.  Gray,  112  111.  282;  Marx  v.  Goodnougb, 
16  Or.  26.  So  a  partnership  may  be  dissolved  by  the  act  of  God^  by  the  art 
of  the  government,  as  by  a  war  between  the  countries  of  the  partners :  see 
Douglas  V.  U.  S.,  14  Ct.  of  CI.  1 ;  or  by  some  of  the  members  becoming  a 
body  politic :  The  Cape  Sable  Co.'8  Case,  8  Bland  674.  By  the  introdoctioii 
of  a  new  member:  Hatchett  v,  Blanton,  72  Ala.  428;  McCall  v.  Moss,  113 
BL  493.  By  the  marriage  of  a  man  with  his  partner :  Bassett  v.  Shepardsoiiy 
52  Mich.  8. 

'  Young  V.  Keighley,  15  Vcs.  557 ;  Dnvei^er  v.  Fellows,  6  Bing.  248 ; 
Blundell  v.  Wiiulsor,  8  Sim.  601 ;  Harrison  v.  Heathom,  6  Scott  K.  R.  785 ; 
12  Law  J.  C.  P.  282 ;  Pinkelt  r.  Wright,  2  Hare  120,  180. 

•  Joint  Stock  Companies'  Acts,  7  Wm.  4  and  1  Vict.  c.  78 ;  7  &  8  Vict, 
c.  110  sml  111;  Ccmptinics'  Clauses  Consolidation  Act,  8  &  9  Viet.  c.  16;  3 
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A  decree  {or  dissolution  will  be  wamuited  if  it  is  impossible 
that  the  partnership  should  be  beneficially  continued,  e.  g,^  if  the 
principles  on  which  the  scheme  is  based  are  found  on  examination 
to  be  erroneous  and  impracticable;^  if  one  partner  excludes  or 
daims  to  exclude  the  other  fi\)m  his  proper  share  of  control  in  the  ! 

business^  Dr  if,  though  not  in  terms  excluding  him,  he  is  so  con- 
ducting himself  as  to  render  it  impossible  that  the  business  should 
be  conducted  *on  the  stipulated  terms  ;*  if  he  is  dealing  r*04Q'| 
fraudulently  with  the  business  or  assets  of  the  partnership  f  ^  ^ 
or  if  he  is  incapacitated  by  incurable  lunacy  from  performing  his 
own  part  in  the  partnership  business.  The  lunacy  of  a  partner 
does  not  per  9e  amount  to  a  dissolution ;  but  if  it  be  not  a  mere 
temporary  malady,  but  a  confirmed  state  of  insanity,  without  a  fair 
prospect  of  speedy  recovery,  it  will  warrant  a  decree  for  the  pur- 

Steph.  Bl.  182 ;  J<nnt  Stock  Banks'  Acts,  7  Geo.  4,  c.  46,  and  1  &  2  Vict, 
c.  96 ;  5  &  6  Vict.  c.  86 ;  7  &  8  Vict.  c.  118 ;  8  Steph.  61.  840. 

>  Beaumont  v,  Meredith,  8  Ves.  &  B.  180 ;  Clough  v.  Raddiffe,  1  De  Q.  & 
S.  164. 

*  Qoodman  o.  Whitcomb,  1  J.  &  W.  569 ;  Hale  v.  Hale,  4  Beay.  869 ; 
Smith  V.  Jeyes,  Id.  508 ;  Waters  v.  Taylor,  15  Ves.  10 ;  ^  Ves.  &  B.  299, 
804.  Where  a  partnership  is  formed  for  a  definite  term,  neither  partner  can, 
daring  the  term,  file  a  bill  for  dissolution  merely  on  the  ground  that  he  is  dis- 
satisfied, or  that  the  partners  quarrel:  Henn  v.  Walsh,  2  Ed.  Ch.  129.  But 
only  little  more  is  needed,  and  dissolution  will  be  granted,  where  dissension 
prerents  aU  hope  of  adyantage :  Bishop  v.  Breckles,  1  HofT.  Ch.  584 ;  Watney 
V.  Wells,  80  Beay.  56;  Steyens  v,  Teatman,  19  Md.  480;  Seighortner  v. 
Weissenbom,  20  K.  J.  £q.  172;  Meaher  v.  Cox,  87  Ak.  201;  Slemmer's 
Appeal,  58  Pa.  St  168;  Lyon  v.  Tweddell,  17  Ch.  D.  529.  Especially 
where  one  partner  assumes  the  exclusive  control  of  the  business,  and  is  guilty 
of  breaches  of  faith :  see  Kennedy  v,  Kennedy,  8  Dana  289 ;  Howell  v. 
Haryey,  5  Ark.  270 ;  Gk>wan  v.  Jefiries,  2  Ashmead  296 ;  Maude  v,  Rodes,  4 
Dana  144 ;  Story  v.  Moon,  8  Id.  226 ;  s.  c.  8  Id.  881 ;  Garretson  v.  Weaver, 
8  Ed.  Ch.  885.  And  where  the  partnership  cannot  be  carried  on  without  loss : 
HoUaday  v.  Elliott,  8  Or.  84.  Breaches  of  articles  of  partnership  are  not  ne- 
cessarily the  foundation  of  a  decree  of  dissolution :  Anderson  v.  Anderson,  25 
Beay.  190.  But  where  they  are  of  such  a  nature  as  to  show  that  a  partnership 
camot  be  carried  on  for  the  benefit  of  the  parties  according  to  the  original  in- 
tention, as  apparent  from  the  articles,  the  partner  thus  affected  may  be  relieved 
Iran  the  partnership,  although  there  is  no  express  provision  that  the  partner- 
ship should  determine  upon  the  breaches  complained  of,  or  any  other :  Hall  t;. 
Hall,  8  Macn.  &  6.  79.  See  as  to  what  amounts  to  such  breach.  Smith  v. 
Mules,  9  Hare  556. 

*  MarshaU  v.  Cohnan,  2  J.  &  W.  266. 
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pose ;  and  the  partnership  will  be  dissolved  as  from  the  date  of  the 
decree.* 

Assuming  a  dissolution  to  be  proved  or  decreed,  the  next  topic 
for  consideration  is  the  mode  of  winding  up  the  concern. 

The  first  step  is,  that  the  partnership  debts  should  be  ascertained, 
and  the  assets  applied  in  their  disdiarge.*    If  the  parties  cannot 

1  Waters  v.  Taylor,  2  Yes.  &  B.  299,  808 ;  Jones  v.  Noy,  2  M.  &  K.  125 ; 
Bescfa  V.  Frolich,  1  Ph.  172;  Jones  v.  Lloyd,  L.  R.  18  £q.  265;  Raymond 
V.  Vaughn,  128  111.  256;  Leaf  r.  Coles,  1  De  6.,  M.  &  6.  171.  See  s.  c. 
Id.  417,  as  a  proof  of  the  caution  neceasar}'  in  such  cases :  Rowlands  v.  Erans, 
SO  Beav.  802.  In  Lyon  v.  Tweddell,  17  Ch.  D.  529,  where  the  partnenhip 
was  dissolyed  on  account  of  disputes  between  the  partners,  the  rule  in  Besch 
V.  Frolich,  Mupra^  was  followed  as  to  the  time  from  which  the  disscdutioii 
should  date. 

'  The  rule,  that  copartnership  funds  are  to  be  applied  in  the  first  place  to 
payment  of  the  debts  of  the  firm,  and  the  separate  funds  of  the  partners  to 
the  payment  of  their  individual  debts,  before  paying  joint  debts  oat  of  the 
same,  is  very  generally  administered  in  this  country :  see  Davis  v.  Howell,  88 
N.  J.  Eq.  72;  McCuUoh  v.  Dashiel,  1  Har.  &  Gill  96;  White  o.  Dougherty, 
1  Mart.  &  Yerg.  409 ;  Hubble  v.  Perrin,  8  Ham.  287 ;  Topliff  v.  Vail,  Har- 
ring.  Ch.  840 ;  Tuno  v.  Trezevant,  2  Dessaus.  270 ;  Deveaa  v.  Fowler,  2 
Paige  400;  Wilder  v.  Eeeler,  8  Id.  167 ;  Innes  v,  Lansing,  7  Id.  588 ;  Rodi- 
guez  V.  Hefierman,  5  Johns.  Ch.  417;  Murray  v.  Murray,  Id.  60;  Simmons 
v.  Tongue,  8  Bland  856  ;  Kirby  v.  Schoonmaker,  8  Barb.  Ch.  46 ;  Witter  r. 
Richards,  10  Conn.  87;  Hardy  v.  Mitchell,  67  Ind.  485;  Union  Bank  v. 
Bank  of  Commerce,  94  HI.  271 ;  Gilmore  v.  N.  A.  Land  Co.,  1  Pet  C.  C. 
460 ;  Moigan  v.  Skidmore,  55  Barb.  (N.  T.)  268. 

The  general  rule  was  also  expressly  recognized  in  Munill  v.  NeiU,  8  How. 
(U.  S.)  414 ;  Muir  v.  Leitch,  7  Barb.  8.  C.  841 ;  Janris  o.  Brooks,  8  Foster 
(N.  H.)  186 ;  Crockett  v.  Crain,  3S  K.  H.  542 ;  Fall  Rirer  Whaling  Co.  v. 
Borden,  10  Cush.  458;  Converse  v.  McKee,  14  Tex.  20;  Talbot  v.  Fierce, 
14  B.  Mon.  195 ;  Inbusch  v.  Farwell,  1  Black  (U.  S.)  566  ;  Hill  v.  Beach,  1 
Beas.  81 ;  Linford  v.  Linford,  4  Dutch.  118 ;  Crooker  v.  Crocker,  46  Me.  250; 
52  Id.  267;  Treadwell  r.  Brown,  41  N.  H.  12;  Matlack  v.  James,  8  Beaa. 
126;  In  re  Lloyd,  22  Fed.  Rep.  90;  Level  v.  Farris,  24  Mo.  App.  445; 
Warren  v.  Farmer,  100  Ind.  598 ;  Doggett  v.  Dill,  108  HI.  560 ;  see  Louden 
V.  Ball,  98  Ind.  282;  Winslow  v.  Wallace,  116  Id.  817.  But  so  far  as  it  ex- 
tends to  give  an  actual  preference  to  the  separate  creditors  over  the  separate 
estate,  it  has  been  repudiated  in  several  decisions,  and  has  met  the  disapprobation 
of  some  of  the  ablest  judges  in  this  country.  It  has  been  held,  in  these  cases, 
contrary  to  the  English  doctrine  adopted  in  several  of  the  states  (see  above),  thai 
the  joint  creditors  are  always  entitled  to  come  upon  the  separate  estate,  whether 
by  execution  of  law,  or  where  a  fund  is  created  for  creditors  by  death  or  in- 
solvency, and  that  equity  would  do  no  more  than  marshal  the  debts,  so  that  the 
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agree  on  the  intermediate  management,  whilst  the  process  of  dis- 
solution is  going  on,  a  reoeiver  may  be  appointed  to  condnct  it. 

joint  creditors  should  be  compelled  to  proceed  against  the  partnership  assets  in 
the  first  instance :  Tucker  v.  Oxley,  5  Cranch  85 ;  Hundley  v,  Farris,  18  S* 
W.  Rep.  898  (Mo.) ;  Petty- John  v.  Woodroof,  10  S.  £.  Rep.  715  (Va.); 
Fallam  v.  Abrahams,  29  Kan.  725 ;  Leach  v.  Milbnm  Wagon  Co.,  14  Neb. 
106 ;  Buckingham  v.  Ludlum,  87  N.  J.  £q.  187 ;  Eads  v.  Mason,  16  HI.  App. 
545;  Crook  v.  Rindskopf,  105  N.  T.  476;  In  re  Gray,  111  Id.  404;  Gal- 
lagher's App.,  114  Fa.  St.  858 ;  Alexander  v.  Grorman,  15  R.  I.  421 ;  Hatzler 
V.  Phillips,  26  S.  C.  186 ;  Grosyenor  v.  Austin,  6  Ohio  108 ;  Sperry's  Est.,  1 
Ashmead  847  ;  Cleghom  v,  Ins.  Bank  of  Columbus,  9  Ga.  820 ;  Emanuel  v. 
Bird,  19  Ala.  596 ;  Wardkw  v.  Gray,  Hill's  Ch.  644-658 ;  Gadsden  v.  Car- 
son,  9  Rich.  £q.  266;  Reed  v.  Shepardson,  2  Vt.  120  ;. Allen  v.  Wells,  22 
Pick.  450 ;  White  v.  Dougherty,  1  Mart.  &  Terg.  809 ;  Morrison  v,  Kurtz,  15 
m.  198 ;  Pahlman  v.  Graves,  26  Id.  407 ;  Black's  Appeal,  44  Pa.  St.  508 
(modifying  the  rule  in  Bell  v.  Newman,  5  S.  &  R.  78)  ;  McCormick's  Appeal, 
55  Pa.  St  252 ;  Housed  &  Smith's  Appeal,  45  Id.  484 ;  though  see  Weyer 
V.  Thombuigh,  15  Ind.  126.  In  Camp  t7.  Grant,  21  Conn.  41,  the  court  went 
eren  fnrther,  and  held,  that  as  partnership  debts  are,  in  equity,  joint  and 
several,  joint  creditors  might  claim  against  the  estate  of  -a  deceased  partner, 
though  there  were  a  solvent  partner  living.  And  see  Silverman  v.  Chase,  90 
in.  87  ;  Williams's  Appeal,  122  Pa.  St.  472.  As  joint  creditors,  however, 
have  no  recourse  at  law  against  the  separate  assets,  in  such  case,  so  long  as 
there  is  a  surviving  partner,  it  would  seem  to  be  going  very  far  to  interfere 
with  the  legal  rights  of  the  separate  creditors,  by  admitting  a  class  of  equitable 
debts  to  come  in  pcari  passu  with,  and,  so  far,  in  derogation  of  them.  Equity, 
in  the  administration  of  legal  assets,  never  disregards  legal  preferences,  though 
it  may  in  some  cases,  by  marshalling,  obviate  their  effect  upon  other  creditors, 
MM  to  the  equitable  assets,  if  there  be  any.  As,  however,  all  assets  are  now 
legal,  the  doctrine  of  marshalling,  so  far,  cannot  arise.  What  special  equity, 
iben,  have  the  joint  creditors?  None,  it  is  now  universally  admitted,  but 
meh  as  they  can  claim  through  that  of  the  partners,  which  is  clearly  to  have 
the  partnership  assets  applied  to  the  exoneration  of  the  separate  estate.  The 
case  of  insolvency  or  death  of  a  surviving  partner  stands  on  a  different  footing, 
because  there  the  joint  creditors  have  as  much  a  legal  right  to  recourse  against 
the  separate  estate  as  the  separate  creditors;  no  analogy  can,  therefore,  be 
drawn  between  them.  It  is  submitted,  indeed,  that  in  all  cases,  the  true 
principle  seems  to  be  that  the  separate  creditors  ought  to  be  as  much  entitled 
to  aviil  themselves  of  the  equities  between  the  partners  as  the  joint  creditors ; 
and  that,  without  attributing  any  inherent  equity  to  either  class,  the  assets 
thottld  be  so  marshalled,  if  at  all,  as  to  throw  the  burden  of  the  debts,  where, 
MM  between  the  partners,  it  ought  to  fall. 

The  preference  of  the  joint  creditors  over  the  partnership  assets  is  undoubted : 
Carter  p.  Galloway,  86  La.  An.  478 ;  Roop  v.  Herron,  15  Neb.  78  ;  Cal. 
Furnitore  Co.  v.  Halsey,  54  Cal.  815;  Stobbins  v.  Willard,  53  Vt.  665; 
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But  the  court  cannot  pennanentlj  carry  on  the  business^  and  will 
not,  therefore,  appoint  a  receiver,  except  with  a  view  to  g^ing  in 

Haines  v.  Miller,  61  6a.  844 ;  Aultman  v.  Fuller,  53  la.  60 ;  New  Orleans  v. 
Gauthreaux,  82  La.  An.  1126.  See,  in  Pennsylvania,  Doner  v.  Staufier,  1 
P.  &  W.  198 ;  Overhalt's  App.,  12  Pa.  St.  222;  Deal  v.  Bogue,  20  Id.  238; 
Baker's  App.,  21  Id.  77 ;  Snodgrass's  App.,  18  Id.  474 ;  Richard  v,  AUen, 
117  Id.  199.  And,  indeed,  the  case  of  Andress  v.  Miller,  15  Id.  816,  would 
seem  to  show  a  return  to  the  entire  English  doctrine. 

This  subject  will  be  found  discussed  very  fully  in  8  Kent's  Com.  65,  and  in 
the  note  to  Silk  v.  Prime,  2  Lead.  Cas.  Eq.  111. 

Partnership  property  cannot  be  subjected  to  the  separate  debts  of  partners, 
until  all  partnership  debts  are  paid,  including  debts  due  from  the  firm  to  the 
partners  individually :  Christian  v.  Ellis,  1  Gratt.  896 ;  Buchan  v.  Sumner,  2 
Barb.  Ch.  165 :  Conwell  v.  Sandidge,  8  Dana  279 ;  Pierce  r.  Tieman,  10 
Gill  &  J.  252  ;  Buck  Stove  Co.  v.  Johnson,  7  Lea  (Tenn.)  282 ;  Goodbar  o. 
Gary,  16  Fed.  Rep.  316  ;  Sanborn  v,  Royoe,  182  Mass.  594 ;  Norwalk  Bk.  v. 
Sawyer,  88  Oh.  St.  339 ;  Page  v.  Thomas,  48  Id.  88 ;  Smith  v,  Jones,  18  Neb. 
481;  Delter  v.  Sellers,  102  Ind.  458;  Strauss  v.  Frederick,  91  N.  C.  121 ; 
Priest  V.  Chouteau,  85  Mo.  398 ;  First  Nat.  Bk.  v,  Brenneisen,  97  Id.  145 ; 
Heineman  v.  Hart,  55  Mich.  64  ;  Fhinagan  v.  Shuck,  82  Ky.  617  ;  Farley  v. 
Moog,  79  Ala.  148 ;  Pritchett  v.  Pollock,  82  Id.  169  ;  Brown  v.  Beecher,  120 
Pa.  St.  590;  Richard  v,  Allen,  117  Id.  199;  Cunningham  v.  Ward,  80  W. 
Ya.  572;  Powers  v.  Large,  69  Wis.  621 ;  Paige  v.  Paige,  71  la.  818;  see 
Jewett  V.  Meach,  101  Ind.  289 ;  Farwell  v.  Metcalf,  68  N.  H.  276 ;  Anderson 
V.  Norton,  15  Lea  (Tenn.)  14 ;  Golden  State  v.  Davidson,  78  Cal.  889 ;  Coffin 
V.  Day,  84  Fed.  Rep.  687.  Unless  the  copartners  know  and  consent :  Hartley 
V,  White,  94  Pa.  St.  31;  Johnson  v.  Crichton,  56  Md.  108;  Liberty  Savings 
Bk.  V.  Campbell,  75  Va.  584 ;  Forney  v,  Adams,  74  Mo.  138 ;  Woodmansie 
V.  Holcomb,  34  Kan.  35 ;  Huiskamp  v.  Moline  Wagon  Co.,  121  U.  S.  810. 
But  see  De  Caussey  o.  Baily,  57  Tex.  665 ;  Davis  v.  Del.  &  Hud.  Can.  Ca, 
109  N.  T.  47  ;  Snell  v,  Crowe,  5  Utah  26.  As  to  levying  upon  a  partner's 
interest,  see  Atkins  v.  Sax  ton,  77  N.  T.  195;  Daniel  v.  Owens,  70  Ala.  297; 
Boro  v.  Harris,  18  Lea  (Tenn.)  36  ;  Dieckmann  v.  St.  Louis,  9  Mo.  App.  9 ; 
Hershfield  v,  Claflin,  25  Kan.  166;  Hutchinson  v.  Dubois,  45  Midu  148; 
Randall  v,  Johnson,  18  R.  I.  338.  But  the  rule  does  not  apply  in  the  case  of 
a  silent  partner ;  in  such  case  the  partnership  property  may  be  taken  for  the 
private  debts  of  the  ostensible  partner,  although  there  be  partnership  debts  un- 
paid :  Cammack  v.  Johnson,  1  Green's  Ch.  168;  Miller  v.  Creditors,  87  La. 
An.  604.  The  partnership  creditors,  as  such,  have  no  lien  on  the  joint  ellects 
for  their  debts ;  their  right  is  wholly  dependent  on  the  lien  which  the  individual 
partners  have  upon  the  joint  funds  for  indemnity  against  joint  debts,  and  for 
their  several  proportions  of  the  surplus,  including  moneys  advanced  by  cither 
of  them  beyond  their  share  for  the  use  of  the  partnership.  See  Snodgrass's 
App.,  13  Pa.  St.  474  ;  Potts  v.  Black  well,  4  Jones  £q.  58.  Hence  this  prefer- 
ence of  the  joint-stock  creditors  does  not  exist  when  the  partnership  is  sodi 
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the  effects  and  finally  winding  up  the  concern.^  If,  after  applying 
the  assets,  there  are  still  outstanding  liabilities,  the  partners  must 

that  the  partnerSf  as  between  themselves,  can  enforce  no  such  right :  Rice  v. 
Bernard,  20  Vt.  479.  Or  it  may  be  terminated  at  any  time  by  the  acts  of  the 
parties,  as,  e,  g.j  by  the  sale  of  the  stock  in  trade  by  one  partner  to  another: 
Parish  v.  Lewis,  1  Freem.  Ch.  299  ;  Robb  v,  Stevens,  1  Clarke  Ch.  191  ; 
Waterman  v.  Hant,  2  R.  1.  298 ;  Doner  v.  Staufler,  1  P.  &  W.  198 ;  Hanover 
Bank  o.  Klein,  64  Miss.  141;  Carver,  etc.,  Co.  v.  Bannon,  85  Tenn.  712; 
Allen  V.  Grissom,  90  N.  C.  90 ;  Arnold  v,  Hagerman,  46  N.  J.  £q.  186 ; 
Shackelford  v.  Shackelford,  82  Gratt  (Va.)  481  ;  Jones  v.  Fletcher,  42  Ark. 
422 ;  Poole  r.  Seney,  66  la.  502 ;  Saunders  v.  Reilly,  105  N.  T.  12.  And 
this,  if  banajidej  whether  the  partnership  be  solvent  or  not:  Allen  v.  Centre 
Valley  R.  R.,  21  Conn.  ISO;  or  even  if  the  partner  to  whom  the  transfer  is 
made  undertakes  to  pay  the  debts  of  the  partnership :  Baker's  App.,  21  Pa.  St. 
76 ;  Robb  o.  Mudge,  14  Gray  5S4;  Sigler  t;.  The  Bank,  8  Oh.  St.  511 ;  White  v. 
Parish,  20  Tex.  688 ;  McNutt  v.  Strayhom,  39  Pa.  St.  269  ;  Stanton  v.  West- 
over,  101  N.  Y.  265  ;  Fulton  v.  Hughes,  63  Miss.  61.  And  this  right  does  not 
exist  under  a  fieri  .faci<u  levied  after  a  dissolution :  Cope's  Appeal,  39  Pa.  St. 
287.  But  see  Burtus  v.  Tisdall,  4  Barb.  S.  C.  571,  where  it  was  held  that  the 
members  of  an  insolvent  partnership  cannot  by  agreement  divide  the  assets  be- 
tween themselves,  so  as  to  apply  them  to  their  separate  creditors.  See  also 
Kirby  v,  Shoonmaker,  3  Barb.  Ch.  46  ;  Hoxie  v.  Carr,  1  Sum.  173;  Story  r. 
Moon,  8  Dana  334 ;  Black  v.  Bush,  7  B.  Mon.  210 ;  Case  v.  Beauregard,  99 
U.  S.  119.  .  ' 

As  a  further  consequence  of  the  doctrine  just  stated,  it  must  affirmatively 
appear  that  the  debts  were  created  on  partnership  account ;  it  is  not  sufficient 
to  show  a  joint  liability  of  the  partners:  Snodgrass's  App.,  13  Pa.  St.  474. 
So,  too,  a  sale  upon  separate  execution  of  each  partner's  interest  to  the  same 
purchaser,  passes  the  whole  interest  in  the  partnership  property  discharged  of 
the  joint  debts,  for  the  equities  of  the  partners  have  then  ceased :  Doner  r. 
Stauffier,  1  P.  &  W.  198.  As  joint  creditors  have  no  independent  equities  of 
their  own,  they  have  no  right  to  come  into  chancery  to  question  or  prevent  any 
disposition  by  the  partners  of  the  firm  assets,  until,  as  in  ordinary  cases,  they 
have  exhausted  their  legal  remedies :  Greenwood  v,  Brodhead,  8  Barb.  S.  C. 
593 ;  see  Whitcomb  v.  Fowle,  7  Abb.  N.  Cas.  (N.  T.)  295. 

The  equity  of  the  partners,  inter  #«,  gives  them  no  greater  right  as  to  the 
separate  estates  of  each  other  than  separate  creditors :  Mann  v,  Higgins,  7 
Gill  265.  Nor  does  it  extend  after  dissolution  and  division  of  the  assets : 
Holmes  o.  Hawes,  8  Ired.  £q.  21. 

"  Waters  v.  Taylor,  15  Ves.  10 ;  2  Ves.  &  B.  299 ;  Goodman  v.  Whitcombe, 
IJ.  &  W.  589 ;  Const,  v.  Harris,  T.  &  R.  496  ;  Hare  v.  Hale,  4  Beav.  369 ; 
Smith  V.  Jeyes,  4  Id.  503 ;  infra,  Receiver.  See  Wolbert  v.  Harris,  3  Halst. 
Ch.  605.  The  court,  generally,  will  not  appoint  a  receiver  on  motion,  unless 
it  satisfactorily  appears  that  the  plaintiff  is  entitled  to  have  the  partnership 
dissolved,  and  its  offiurs  closed  up  :  Garreston  t7.  Weaver  3  £d.  Ch.  385;  Law 

439 


243  ADAKS'S  DOCTRINE  OF  EQUITY. 

contribute  in  proportion  to  their  shares ;  if,  on  the  other  hand,  a 
surplus  remains^  it  will  be  distributed  among  them  m  like  pro- 
portion. 

The  proportions  in  which  the  partners  are  respectiyelj  entitled 
or  liable  are  determined  by  the  original  terms  of  their  contract ; 
or  in  the  absence  of  any  express  declaration  on  the  point,  by  a 

V,  Ford,  2  Paige  810 ;  Martin  v.  Van  Schaick,  4  Id.  479  ;  Smith  v.  Lowe,  1 
Ed.  Ch.  88 ;  Walker  v.  House,  4  Md.  Ch.  40  ;  Benton  v.  Chaplain,  1  Stock. 
62 ;  Cox  V.  Peten,  2  Beaa.  89 ;  McElvey  v.  Lewis,  76  N.  Y.  378 ;  Bofkin  v. 
Boyce,  104  Ind.  68;  Shoemaker  v.  Smith,  74  Id.  71;  see  also  Sloan  r. 
Moore,  87  Pa.  St.  222,  a  case  in  which  a  receiver  was  appointed.  Nor  with- 
out notice  to  those  interested ;  bat  there  are  exceptions,  as  where  iireparable 
injury  would  arise  from  delay:  Williamson  v,  Wilson,  1  Bland  Ch.  418; 
Gowan  v,  Jeffries,  2  Ashm.  296  ;  Holden  v.  McMakin,  1  Pars.  £q.  284 ;  Hall 
V.  Hall,  8  Macn.  &  G.  79.  So  where  irreparable  injury  might  ensue  from  the 
defendant's  acts,  a  receiver  may  be  appointed  even  on  a  bill  not  praying  a  dis- 
solution, but  restraint  from  breaches  of  partnership  articles :  Hall  v.  Hall,  S 
Macn.  &  G.  79.  And  the  court  will  not  refuse  a  receiver,  in  a  proper  case, 
because  questions  are  raised  between  the  partnen  on  the  motion,  as  where  the 
defendant  in  possession  of  the  assets  alleges  that  they  are  not  suflicient  to  dis- 
cbarge the  debts  due  him ;  the  only  object  of  the  appmntment  of  the  receiver 
being  to  protect  the  assets  till  the  detennination  of  the  respective  rights: 
Blakeney  o.  Dufau,  15  Beav.  40.  A  receiver  is  always  granted  in  a  dear  case 
of  exclusion :  Blakeney  v.  Dufau,  uf  sup. ;  W^olbert  v.  Harris,  8  Halst.  Ch.  605 ; 
especially  after  dissolution,  or  where  dissolution  is  intended :  Drat/  v.  Roberts, 
2  Md.  Ch.  157 ;  Speights  v.  Peters,  9  Gill  472.  So  where,  after  dissdotion, 
one  partner  carries  on  business  with  the  partnership  effects  on  his  own  aoooant : 
Speights  V.  Peters,  ut  sup. ;  Walker  r.  House,  4  Md.  Ch.  40.  But  where,  on 
dissolution,  it  is  agreed  that  one  or  more  of  the  number  shall  have  chaige  of 
the  affairs  and  wind  up  the  partnership,  the  court  will  not  lightly  interfere,  as 
on  mere  apprehension  of  loss :  Heflebower  v.  Buck,  64  Md.  15.  There  must 
be  some  palpable  breach  of  duty,  or  an  act  amounting  to  fraud,  or  real  eodan- 
germent  of  property,  to  justify  the  appdntment  of  a  receiver:  Walker  v. 
Trott,  4  Edw.  Ch.  88 ;  Snyder  v.  Ldand,  127  Mass.  291 ;  Shannon  v.  Wright, 
60  Md.  520.  See  Taylor  v.  Neate,  89  Ch.  D.  588.  A  receiver  will  not  be 
appointed  on  the  application  of  the  representatives  of  a  deceased  against  a  suiw 
viving  partner,  except  in  a  case  of  mismanagement  or  improper  condnct ;  but 
where  all  the  partners  are  dead,  and  there  is  no  provision  for  winding  up  the 
concern,  a  receiver  is  of  course,  as  between  the  representatives :  Walker  v. 
House,  4  Md.  Ch.  40.  See  Perrin  v,  Lepper,  56  Mich.  851.  Where  one 
partner  is  bankrupt,  the  continuing  partner  is  entitled  to  a  receiver :  Freeland 
V.  Stansfield,  16  Jur.  792  ;  Randall  r.  Morrill,  2  Green  (N.  J.)  848.  Whera 
the  dissolution  is  on  account  of  the  insanity  of  one  partner,  the  other  has  been 
appointed  receiver :  Reynolds  v.  Austin,  4  Del.  Ch.  24. 
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reasonable  presumption  from  the  circumstanoes  of  the  case.'  If^ 
aabeeqaentlj  to  the  *oommenoement  of  the  business^  ad-  r«944-| 
vanoes  had  been  made  to  the  firm,  or  moneys  drawn  out 
by  any  partner,  beyond  his  due  proportion,  their  shares  in  the  dis- 
tribution will  be  modified  aooordingly.  If  such  sums  have  been 
advanced  or  received  by  way  of  increase  or  diminution  of  capital, 
they  will  introduce  a  new  element  in  the  division  of  profits ;  if  by 
way  of  loan  to  or  fix>m  the  partnership,  they  will  not  affect  the 
division  of  profits,  but  will  be  dealt  with  on  the  fix>ting  of  loans 
in  the  final  settlement  of  the  account.  The  distinction,  however, 
18  confined  to  the  account  as  between  the  partnera  themselves,  and 
does  not  affect  the  creditors.  The  creditors  are  entitled  to  assume 
that  a  partner,  dealing  with  the  firm,  has  dealt  with  it  in  his  char- 
acter as  a  member,  so  that  his  advance  shall  be  treated  as  an  in- 
crease of  the  partnership  fund,  and  not  as  an  independent  debt.' 
The  consequence  of  this  doctrine  is,  that  no  partner  can,  either  by 
making  advances  to  the  firm  or  by  any  other  course  of  dealing,  en- 
title himself  to  a  lien  on  the  partnership  assets,  or  on  the  share  of 
his  copartners  therein,  except  in  subordination  to  the  partnership 
creditors.  And  e  converw),  money  drawn  out  by  a  partner  without 
fiaud,  for  his  separate  use,  will  not  be  considered  a  mere  advance 
by  the  firm,  recoverable  as  such  in  the  character  of  a  debt,  but  as 
having  been  entirely  separated  from  the  joint  stock  and  become 
the  private  property  of  the  individual.  If  it  has  been  firaudulently 
abstracted,  the  case  is  different,  and  the  other  partners,  or  in  the 
ev^it  of  bankruptcy,  the  joint  creditors  may  reclaim  it  for  the 
partnership.' 

'  Thompson  v.  Williamson,  7  Bli.  482.  In  the  absence  of  any  stipulation 
fts  to  the  division  of  the  profits  of  a  partnership,  the  law  divides  them  equally : 
Jones  V.  Jones,  1  Ired.  £q.  3H2 ;  see  also  Honore  v,  Colmesnil,  1  J.  J.  Marsh. 
606 ;  Towner  v.  Lane,  9  Leigh  262 ;  State  v.  Brower,  98  N.  C.  844.  But  this 
is  a  question  of  intention  and  not  an  irresistible  presumption :  Fleischmann  r. 
Gottschalk,  70  Md.  528.  Losses  are  shared  in  proportion  to  profits :  Oppen- 
heimer  v,  Clemmons,  IS  Fed.  Rep.  S86. 

'  See  Logan  v.  Bond,  18  6a.  196.  A  copartner  having  taken  money  out  of 
the  hands  of  the  partnership  and  carried  it  into  a  new  concern  which  became 
banknipt,  it  was  held  that  the  fund  could  not  be  followed  specifically,  so  as  to 
give  the  former  copartnership  a  priority  over  the  other  creditors  of  the  bank- 
ropt  house :  McCauly  v.  McFarlane,  2  Dessaus.  289. 

*  Richardson  v.  Bank  of  £nghind,  4  M.  &  C.  165;  PInkctt  v.  Wright,  2 
Hare  129 ;  £x  parte  Ruffin,  6  Yes.  119 ;  £x  parte  Yonge,  8  Yes.  &  B.  81. 
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In  order  to  effectuate  the  realization  of  assets,  the  payment  of 
dehtSj  and  the  distribution  of  surplus,  the  court  has  an  authority 
over  partnership  estate  which  does  not  exist  in  other  cases  of 
common  ownership,  that  of  directing  its  sale  and  conversion  into 
money.^  And  this  jurisdiction  may  be  exercised  either  by  the 
same  decree  which  directs  a  dissolution,  or,  if  dissolution  has 
r*245l  ^^^®^7  taken  place,  by  *an  interlocutory  order.*  The 
effect  of  the  equity  to  insist  on  such  a  sale,  where  real 
estate  is  held  by  the  partnership,  and  a  dissolution  has  been  caused 
by  death,  is  to  raise  a  question  of  equitable  conversion  b^ween 
the  real  and  personal  representatives  of  the  deceased  partner. 
The  legal  ownership  will  of  course  devolve  according  to  the  limi- 
tations in  the  conveyance ;  but  the  equitable  interest  of  the  de- 
ceased partner  in  the  surplus,  so  far  as  it  is  referable  to  the  real 
portion  of  the  assets,  will  devolve  on  his  heir  or  his  executor,  ac- 
cording as  the  equity  for  sale  is  confined  to  satis&ction  of  the  lia- 
bilities, or  extends  to  distribution  among  the  partners.  The  doc- 
trines on  this  point  appear  to  be  as  follows :  first,  that  if  there  be 
any  express  contract  or  declaration  by  the  partners,  the  question 
will  be  determined  by  it  f  secondly,  that  if  real  estate  be  purchased 
with  partnership  funds  for  partnership  purposes,  the  conversion 
into  personal  estate  is  absolute;^  thirdly,  that  if  it  be  not  purchased 
with  partnership  funds,  but  being  the  property  of  one  or  more 
partners,  be  devoted,  either  partially  or  entirely,  to  the  partner- 
ship business,  the  extent  of  conversion  depends  on  the  intention* 
And  it  must  be  determined  from  the  circumstances  of  the  particu* 
lar  case  whether  that  intention  was  to  convert  it  in  toto^  both  as  to 
the  liability  for  debts,  and  also  as  to  the  destination  of  the  surplus, 

'  In  winding  op  the  concerns  of  a  partnership,  after  a  dissolution,  one  part- 
ner cannot  take  the  partnership  stock  at  a  valuation,  but  its  value  must  be 
ascertained  by  a  conversion  of  it  into  money:  Slgoumey  v.  Mann,  7  Conn. 
1 1 ;  Dickinson  v.  Dickinson,  29  Id.  600.  See  also  to  this  point,  Evans  v. 
Evans,  9  Paige  1 7S ;  Dougherty  o.  Van  Nostrand,  1  Hoff.  Ch.  68 ;  Comrell 
r.  Sandidge,  8  Dana  278 ;  Mayer  p.  Clark,  40  Ala.  209. 

'  Crawshay  v.  Maule,  1  Sw.  495,  523;  Featherstonhaugh  v.  Fenwick,  17 
Yes.  298;  Cook  p.  CoUingridge,  Jac.  607;  Simmons  v,  Leonard,  8  Hare  581. 

»  Ripley  V.  Waterworth,  7  Ves.  425. 

«  PbiUipa  r.  Phillips,  1  M.  &  K.  €49 ;  Broom  v.  Broom,  8  Id.  443 ;  Bligh 
V.  Brent,  2  Y.  &  C,  268;  Houghton  v.  Houghton,  II  Sim.  491;  Darby  w. 
Darby,  25  L.  J.  Ch.  371.     See  In  re  Hutton,  61  L.  T.  Bep.  467. 
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or  to  confine  it  to  subservience  to  the  business  during  its  continu- 
ance, and  to  a  liability  for  the  debts  after  dissolution  ;^  fourthly, 
that  if  though  purchased  out  of  the  partnership  fimd,  it  has  not 
been  purchased  for  partnership  purposes,  but  has  been  intended  as 
an  investment  of  surplus  profits,  it  is  in  fact  taken  out  of  the  busi- 
ness, *and  belongs  to  the  individual  pai*tners  as  their  sepa-  r*o4/;i 
rate  property,  according  to  its  unconverted  character  f  and 
lastly,  that  the  conversion,  when  it  operates  at  all,  operates  in  &vor 
of  the  personal  representative  alone,  and  does  not  create  a  liability 
to  probate  duty  in  &vor  of  the  crown,  which  is  a  stranger  to  the 
converting  equity.* 

*  Balmain  o.  Shore,  9  Yes.  600 ;  Randall  v.  Randall,  7  Sim.  271 ;  Cookson 
V.  Cookson,  8  Id.  629. 

«  Bell  V,  Phyn,  7  Ve«.  468. 

i  Ciistance  v.  firadshaw,  4  Hare  816.  But  see  this  case  discnssed  in  Atty- 
Gen.  V.  Hubbock,  10  Q.  B.  D.  488 ;  IS  Id.  276.  The  current  of  American 
decisions  in  respect  to  real  estate  porchased  with  partnership  funds,  or  for  the 
use  of  the  firm,  seems  to  establish:  Ist.  That  such  real  estate  is  in  equity 
chargeable  with  the  debts  of  the  copartnership,  and  with  any  balance  due  from 
one  partner  to  another,  upon  the  winding  up  of  the  afiairs  of  the  firm.  2d. 
That  as  between  the  personal  representatiyes  and  the  heirs  at  law  of  a  deceased 
partner,  his  share  of  the  surplus  of  the  real  estate  which  remains  after  paying 
the  debts  of  the  partnership,  and  adjusting  the  claims  of  the  difierent  members 
of  the  firm,  as  between  themselves,  is  to  be  considered  and  treated  as  real 
estate:  Buchan  v.  Sumner,  2  Barb.  Ch.  165;  Sigoumey  p.  Munn,  7  Conn. 
1  ] ;  Window  o.  Chifielle,  1  Harp.  £q.  26 ;  Thayer  v.  Lane,  Walker's  Eq. 
200 ;  Dyer  v.  Clark,  6  Mete.  662 ;  Greene  v.  Greene,  1  Ham.  686 ;  Bumside 
V.  Merrick,  4  Mete.  641 ;  Sumner  v,  Hampson,  8  Ohio  864 ;  Rice  v.  Barnard, 
20  Vt.  479;  Smith  v.  Tarlton,  2  Barb.  Ch.  836;  Baird  v.  Baird,  1  Dev.  & 
Batt.  £q.  624;  Hozie  v.  Carr,  1  3umn.  178;  Smith  v.  Jones,  12  Me.  887; 
Baldwin  v.  Johnson,  Saxton  441 ;  Richardson  v,  Wyatt,  2  Dessaus.  471 ; 
WooHdge  V.  Wilkins,  8  How.  (Miss.)  860;  Peck  v.  Fisher,  7  Cush.  890; 
Boyce  v.  Coster,  4  Strob.  £q.  80;  Buckley  v,  Buckley,  11  Barb.  S.  C.  44; 
Deming  v.  Colt,  8  Sand.  S.  C.  284  ;  Talbot  v.  Pierce,  14  B.  Mon.  195 ;  Logan 
V,  Greenlaw,  26  Fed.  Rep.  299 ;  Brewer  o.  Browne,  68  Ala.  210 ;  Leaf's  App., 
106  Pa.  St.  606 ;  Pepper  o.  Pepper,  24  111.  App.  816  ;  Williamson  v.  Fon- 
tain,  7  Baxter  (Tenn.)  212;  see  Lang  v.  Waring,  17  Ala.  146;  Lowe  v. 
Lowe,  18  Bush  688 ;  Foster's  Appeal,  74  Pa.  St.  891 ;  Andrew's  Heir  v. 
Brown's  Adm.,  21  Ala.  487;  Wilcox  v.  Wilcox,  13  Allen  (Mass.)  262;  Nat. 
Bank  of  Metropolis  v.  Sprague,  20  N.  J.  £q.  18 ;  Uhler  v.  Simple,  Id.  288. 
But  a  purchaser  without  notice,  of  partnership  real  estate,  takes  discharged  of 
the  debts:  Buck  v.  Winn,  11  B.  Mon.  820;  Boyce  v.  Coster,  4  Strob.  Eq. 
SO,     In  Feck  v.  Fisher,  7  Cush.  390,  it  was  held  that  a  levy  and  sale  of  such 
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If^  after  a  partnership  has  been  diaeolved  by  death  or  bankruptcy, 
the  assets  are  used  by  the  surviving  or  solvent  partner  for  the  pur- 
pose of  profit,  he  is  in  tihe  same  position  as  any  other  fiduciaiy 
holder  of  property  using  it  for  his  own  benefit,  and  is  liable  at  the 
option  of  the  executors  or  assignees  to  account  for  the  profits  which 
he  has  made.^    It  does  not,  however,  follow,  that  in  taking  the 

real  estate  on  a  separate  execation  passed  a  good  title  to  the  purchaser,  yet 
subject  in  equity  to  the  debts.  Ch.  J.  Gibson,  however,  in  Kramer  v.  Ar- 
thurs, 7  Pa.  St.  172,  was  of  opinion  that  as  a  separate  creditor  could  sell  only 
the  contingent  interest  of  a  partner  in  the  profits,  that  being  personalty  would 
not  be  bound  by  a  judgment.  Sed  quare^  for  the  judgment  would  bind  the 
legal  estate ;  and  unless  partnership  real  estate  is  to  be  treated  as  converted 
out  and  out,  which  is  against  the  current  of  authorities  in  this  country,  the  con- 
version for  the  special  purposes  of  satisfying  the  equities  of  the  partnership, 
would  leave  it,  ultra  those  purposes,  unconverted.  Though  on  the  death  of  a 
partner  his  moiety  of  the  legal  estate  in  partnership  land  descends  to  his  heir, 
yet  a  sale  of  the  whole  by  a  survivor,  for  the  purpose  of  paying  partnership 
debts,  will  pass  the  equitable  estate  to  the  purchaser,  and  he  may  compel  a 
conveyance  by  the  heir :  Andrews  o.  Brown,  21  Ala.  437 ;  Davis  9.  Smith, 
82  Id.  198;  Easton  o.  Courtwright,  84  Mo.  27;  Shanks  v.  Klein,  104  U.  S. 
18;  A.  &  W.  Sprague  Co.  o.  Hoyt,  29  Fed.  Rep.  421.  A  lease  of  partner- 
ship  land  is  to  be  considered  a  partnership  transaction :  Moderwell  v.  Mullison, 
21  Pa.  St.  259.  And  if  the  title  to  the  real  estate  is  in  one  partner  only,  and 
he  dies,  his  heirs  will  be  considered  as  trustees  for  the  survivor :  Pugh  v.  Cui^ 
rie,  5  Ala.  446.  See  also  Smith  v.  Ramsey,  1  Gilm.  873.  And  a  sale  there- 
of, in  a  suit  to  settle  the  partnership  aflairs,  binds  the  heirs  of  a  deceased  part- 
ner, though  not  parties  to  the  suit:  Waugh  v.  Mitchell^  1  Dev.  ft  Batt.  510. 
See,  on  the  other  hand,  Yeatman  v.  Wood,  6  Yerg.  80 ;  Deloney  o.  Hutch^ 
son,  2  Rand.  183 ;  Smith  v.  Jackson,  2  £d.  Ch.  28;  Hart  o.  Hawkins,  3  Bibb 
502.  When  partners  intend  to  bring  real  estate  into  the  partnership  stock,  the 
intention  ought  to  be  manifested  by  deed  or  .writing,  placed  on  record,  that  pur- 
chasers and  creditors  may  not  be  deceived:  Hale  v.  Henrie,  2  Watts  143; 
Ford  V.  Herron,  4  Munf.  316;  Ridgway's  App.,  15  Pa.  St.  177;  Lefevre's 
Appeal,  69  Id.  122;  Black  v.  Seipt,  12  PhiU.  360;  Tarbell  v.  West,  86  N. 
Y.  280 ;  Holt's  App.,  98  Pa.  St.  257 ;  McMillan  9.  Hadley,  78  Ind.  590. 
See  also  Ware  v.  Owens,  42  Ala.  21 2 ;  Pecot  v.  Armelin,  21  La.  An.  667 ; 
Appeal  of  Second  Nat.  Bank,  83  Pa.  St.  203. 

'  If  a  partnership  business,  after  its  termination  by  death  or  otherwise,  is 
continued  l>y  any  portion  of  the  associates  with  the  capital  or  appliances  of 
the  firm,  all  profits  derived  from  such  continued  business  are  part  of  the  joint 
estate,  and  are  to  be  accounted  for  to  the  other  partners  or  Uieir  representa- 
tives: Waring  o.  Cram,  1  Pars.  £q.  522 ;  Freeman  v.  Freeman,  136  Mass. 
260;  8.  c,  142  Id.  98;  Ligare  o.  Peacock,  109  111.  94;  King  «.  Leighton, 
100  K.  Y.  886 ;  Cky  v.  Field,  34  Fed.  Rep.  375;  Johnson's  App.,  115  Pa. 
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sabsequent  account^  the  division  of  the  profits  is  to  be  the  same  as 
if  the  partner  had  not  died  or  become  bankrupt,  or  is  to  be  deter* 
mined  by  any  other  specific  rule ;  but  the  decision  will  be  guided 
by  the  circumstances  of  the  business,  to  be  ascertained  by  inquiry 
under  the  direction  of  the  court,  such,  for  instance,  as  the  source 
from  which  the  profits  are  derived,  whether  originating  in  mere 
profitable  traffic  or  in  the  personal  skill  and  activity  of  individual 

St.  129.  And  see  Washington  v.  Goodman,  17  Pick.  519;  Hoyt  v.  Spragne, 
108  U.  S.  613 ;  Stewart  v.  Robinson,  115  K.  Y.  828.  A  suryiying  partner  is 
treated  in  the  light  of  a  trustee,  and  is  bound  to  furnish  a  full  and  accurate 
statement  of  all  the  transactions  of  the  partnership,  and  to  dispose  of  the  propert^r 
at  the  best  advantage.  He  cannot  take  the  property  at  an  estimated  value, 
without  the  consent  of  the  representatives  of  the  deceased  partner,  and  if  he 
does,  he  will  be  accountable  to  them  for  the  profits  made  thereby :  Ogden  v, 
Astor,  4  Sandf.  Ch.  S.  C.  811 ;  Brown's  App.,  89  Pa.  St.  189;  Fithian  v. 
Jones,  12  Phila.  201;  Kimball  v.  Lincoln,  5  111.  App.  816;  see  Heath  v. 
Waters,  40  Mich.  457 ;  Hay's  App.,  91  Pa.  St.  265 ;  Denholm  v.  McKay, 
148  Mass.  484.  A  sole  surviving  partner  of  an  insolvent  firm  may  make  a 
general  assignment  for  the  benefit  of  creditors,  with  preference,  without  the 
assent  of  the  representatives  of  the  deceased  partner,  and  such  an  assignment 
cannot,  in  the  absence  of  fraud,  be  disturbed  by  an  nnpreferred  creditor :  Wil- 
liams V.  Whedon,  109  N.  T.  888.  And  see  Emerson  v.  Senter,  118  U.  S.  2. 
A  partnership  may  be  continued  in  equity  after  the  death  of  one  of  the  partners, 
for  the  benefit  of  his  infant  children,  with  the  consent  of  the  surviving  part- 
ners :  Powell  V.  North,  8  Ind.  892.  If  an  executor  is  entirely  engaged  in  con- 
ducting his  testator's  partnership  business,  he  is  liable  for  losses :  Citizens' 
Mut.  Ins.  Co.  V.  Ligon,  59  Miss.  805.  But  where,  under  partnership  articles, 
the  executor  is  to  act  in  testator's  stead,  the  estate  is  liable:  Blodgett  v, 
Amer.  Bank,  49  Conn.  9.  And  see  Avery  v,  Myers,  60  Miss.  867.  An  express 
agreement  in  the  articles,  that  the  widow  of  one  of  the  partners  should,  if  she 
elected  so  to  do,  carry  on  the  business  with  the  survivor,  and  be  entitled  to  her 
husband's  share  of  the  profits  and  capital,  creates  a  trust  which  can  be  enforced 
in  equity :  Page  v.  Cox,  10  Hare  168. 

It  may  be  remarked  here  that  in  England,  it  has  been  held  that  partnership 
chattels,  on  the  death  of  one,  do  not  survive  to  the  remaining  partners  ;  and 
that  they  have  no  power  to  dispose  of  them  by  sale  or  mortgage  in  satisfaction 
of  debts :  Buckley  v.  Baiber,  6  Exch.  164.  But  this  is  not  in  accordance  with 
the  doctrines  on  the  subject  as  understood  in  this  country ;  see  Story,  Partner- 
ship,  §  844 ;  8  Kent  87 ;  Am.  note  to  Buckley  v.  Barber,  tU  sup. ;  BischofTs- 
heim  v.  Baltcer,  20  Fed.  Bep.  890 ;  and  would  be  likely  to  produce  no  little 
difficulty  in  the  winding  up  of  partnerships  in  such  cases.  It  would  rather 
seem,  that  as  the  exception  of  ju9  accreseendi  inter  mereatores  locum  non 
hahet  was  introduced  for  the  benefit  of  trade,  its  operation  should  be  controlled 
for  the  same  reason. 
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partners.^  There  is  a  doubt  as  to  the  liability  of  a  sarviving 
partner  with  respect  to  the  mere  good-will  of  a  commercial  part- 
nership, where  such  good-will  is  unoonnected  with  any  particular 
premises^  and  consists  only  in  the  probability  that  the  customers  of 
the  old  firm  will  continue  their  connection  with  any  new  firm  pro- 
fessedly carried  on  in  continuance  of  the  old.  It  has  been  con- 
sidered on  the  one  hand  that  such  good-will  belongs  exclusively  to 
the  survivor,  and  on  the  other,  that  it  must  be  treated  as  a  portion 
of  the  partnership  assets^  so  as  to  entitle  the  executors  of  a  deceased 
partner  to  a  share  of  profits.^ 

.^2471  *In  addition  to  the  genend  jurisdiction  over  partnership, 
there  is  also  a  jurisdiction  over  mines  and  collieries  held  by 
several  persons  as  co-owners,  on  the  ground  of  what  may  be  termed 
a  quasi  partnership.  It  often  happens  that  such  co-owners  have, 
by  an  agreement  expressly  made  or  deduced  by  implication  from 
their  acts,  formed  themselves  into  a  trading  partnership,  holding 
the  mines  as  a  portion  of  its  assets.  When  this  is  the  case,  the 
ordinary  jurisdiction  over  partnership  will  be  incidental  to  their 

■  Crawsliay  v.  Collins,  15  Yes.  218;  Brown  v.  De  Tastet,  Jac.  284 ;  Cook 
V.  CoUingride,  Id.  607;  Wedderbnrn  v.  Wedderbnm,  2  K.  772;  4  M.  &  C. 
41 ;  Willet  v.  Blanford,  1  Hare  258. 

'  Crawshay  v.  Collins,  15  Yes.  218,  227 ;  Cnittwell  v.  Lje,  17  Id.  836 ; 
Farr  v.  Pearce,  8  Mad.  74 ;  Lewis  v.  Langdon,  7  Sim.  421 ;  Willet  v.  Blaiit- 
ford,  1  Hare  258,  271 ;  Reynolds  v.  Bullock,  47  L.  J.  Ch.  778.  The  good- 
will  of  a  business  built  up  by  a  partnership  is  an  important  and  Talnable  in- 
terest, which  the  law  recognizes  and  will  protect ;  Williams  r.  Wilson,  4  Sandf. 
Ch.  879.  And  upon  a  dissolution  it  must  be  sold ;  it  does  not  sonrire :  Dough- 
erty V.  Yan  Nostrand,  1  Hoff.  Ch.  68 :  Sheppard  v,  Boggs,  9  Neb.  257.  As 
to  a  firm  name,  see  Morgan  o.  Schuyler,  79  N.  Y.  490.  The  good-will  (con- 
sisting of  the  subscription  list-,  etc.)  of  a  newspaper  is  partnership  property, 
and  when  one  of  the  partners  dies,  it  does  not  survive  to  the  surviving  partner, 
but  is  to  be  sold^  with  the  presses,  1)7)68,  and  mechanical  appliances  of  the 
establuhment :  Case  of  the  Saturday  Courier,  Holden's  Adm'r  v.McMakin,  1 
Pars.  £q.  270.  See  Cassidy  v.  Metcalfe,  1  Mo.  App.  598 ;  Chittenden  v. 
Witbeck,  50  Mich.  401,  426. 

The  good-wiU  is  distinct  from  the  profits  of  a  business ;  although  in  deter* 
mining  its  value,  the  profits  are  necessarily  taken  into  account,  and  it  b  usually 
estimated  at  so  many  years'  purchase  upon  the  amount  of  these  profits :  Austen 
V.  Boys,  27  L.  J.  Ch.  714.  In  this  case  it  was  considered  that  there  could  be 
no  such  thing  as  the  good-will  of  a  business  such  as  that  of  a  solicitor,  which- is 
dependent  principally  on  a  confidence  in  the  professional  skill  and  integrity  of 
a  particular  person.  But  see  Chappell  v.  Griffith,  58  L.  T.  Rep.  459. 
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agreement  Bat  it  m&y  also  happen  that  no  partaiership  has  been 
formed,  and  that  the  parties  have  merely  concurred  in  working 
their  mines  as  tenants  in  common.  In  this  case  the  jurisdiction 
over  partnerships  will  not  attach ;  and  if  it  were  an  ordinary  in- 
stance of  tenancy  in  common,  there  would  be  no  jurisdiction  to 
interfere  with  any  one  of  the  co-owners  with  respect  to  his  own 
share,  whatever  ground  there  might  be  to  restrain  him  from  exclud- 
ing the  rest.  The  rule,  however,  is  different  with  respect  to  mines  ;^ 
for  the  working  of  them  has  always  been  considered  as  a  species  of 
trade ;  and  if  each  owner  were  to  deal  separately  with  his  separate 

I  In  Roberts  v.  Eberbart,  1  Eay  148,  however,  the  distinction  taken  in  the 
text  between  mines  and  collieries  seems  to  be  somewhat  affected.  It  was  said 
there  by  the  Vice-chancellor,  that  there  were  two  modes  of  yiewing  a  mining 
concern.  It  might  be  one  really  held  as  property  by  parties  who  never  ac- 
qaired  it  for  purposes  of*  trade,  as  where  an  estate  containing  mines  has 
descended  from  the  owner  to  two  co-heirs,  and  such  joint  owners  agree  to 
work  the  mines  together  with  their  joint  property,  and  buy  steam-engines,  and 
pay  workmen  during  that  working.  That  would  be  a  partnership  in  the  work- 
ing, though  not  in  the  land ;  and  either  of  the  joint  owners  might  at  any  time 
change  his  mind,  and  put  an  end  to  the  joint  working.  One  might  then  con- 
tinue to  work,  but  could  not  compel  the  other  to  go  on ;  and  he  who  continued 
to  work  might  have  to  render  an  account.  The  other  case  would  be  where  the 
circumstances  afforded  evidence  that  the  whole  property  was  intended  to  be 
used  as  a  partnership  concern ;  and,  therefore,  where  any  disagreement  arose, 
any  of  the  partners  might  come  into  the  court  to  determine  the  partnership  and 
have  the  property  divided.  In  either  case  it  would  be  proper  to  ask  for  a  dis- 
solution and  winding  up  of  the  concern,  and  for  a  receiver  if  the  partners  could 
not  agree. 

In  this  case  two  tenants  in  common  of  a  mine  had  been  working  it  jointly, 
when  a  disagreement  arose,  and  then  one  continued  to  work  it,  but  the  other 
refused  to  co-operate  with  him  in  doing  so,  or  in  providing  some  necessary 
expenses,  though  he  did  not  interfere  in  the  management.  The  managing 
partner  filed  a  bill  for  an  account  and  receiver,  but  did  not  pray  a  dissolution. 
The  court  held  that  it  could  not,  at  the  instance  of  the  managing  partner,  and 
where  there  had  been  no  interference  by  the  other,  and  no  dissolution  was 
prayed,  appoint  a  receiver. 

Where  persons  are  engaged  in  working  a  mining  claim,  and  share  the  profit 
and  loss,  they  are  partners,  although  there  is  no  express  stipulation  for  such 
communion  of  loss  and  profit :  Duryea  v.  Burt,  28  Cal.  569.  See  also,  as  to 
this  subject,  Grubb's  Appeal,  66  Pa.  St  117 ;  Snyder  v.  Bumhara,  77  Mo.  52. 
One  member  of  a  mining  partnership  has  the  right,  without  consulting  his  asso- 
ciates, to  sell  his  interest  to  a  stranger ;  the  partnership  is  not  thereby  dissolved : 
Biasell  v.  Foss,  114  U.  S.  252. 
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fihare^  and  to  have  a  separate  set  of  miners  going  down  the  shaft, 
it  would  be  practically  impossible  to  work  the  mine  at  alL  For 
this  reason  it  is  held  upon  general  principles,  without  reference  to 
the  particular  circumstances  of  anj  case,  that  where  tenants  in  com- 
mon of  a  mine  or  colliery  cannot  agree  in  its  management,  the 
court  will  appoint  a  receiver  over  the  whole,  notwithstanding  some 
of  the  co-owners  may  dissent.  In  accordance  with  the  same  view, 
the  court  grants  an  injunction  against  trespass,  and  allows  suits  for 
the  mesne  profits  of  a  mine  or  colliery,  if  it  appears  from  the  pecu- 
liar character  of  the  property,  coupled  with  the  general  circum- 
stances of  the  case,  that  the  remedy  would  be  impracticable  at  law.^ 

1  Crawshay  o.  Maule,  1  Sw.  495,  ftlS,  523 ;  JeffireyB  v.  Smith,  1  J.  &  W. 
298 ;  Feredaj  v.  Wightwick,  1  R.  &  M.  45 ;  Bentley  v.  Bates,  4  Y.  &  C.  182; 
Vice  r.  Thomas,  Id.  588.  As  to  the  dissolution  of  a  mining  partnership  by 
bankruptcy,  see  Dodds  o.  FrestOD,  59  L.  T.  Rep.  718. 
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*CHAPTEE  IV.  [*248] 

OF  ABHINIBTRATION  OF  TEBTAMENTABY  ASSETS. 

The  equiij  fi>r  administering  the  assets  of  a  testator  or  intestate 
does  not  aathorize  the  Court  of  Chancery  to  try  the  validity  of  a 
wilL  The  jurisdiction  for  that  purpose  in  regard  to  wills  of  per- 
sonal estate  belongs  to  the  ecclesiastical  courts,  and  in  r^ard  to 
wills  of  real  estate  to  the  courts  of  common  law.^ 

*  For  a  more  detailed  treatment  of  the  subject  of  this  chapter,  see  the  fd- 
lowing  text-books :  Schooler's  Law  of  Ex'rs  and  Adm'rs  (2d  ed.,  1889) ; 
Croewell's  Law  of  Ex'rs  and  Adm'rs  (1889) ;  Woemer's  American  Law  of 
Administration  (1889).  In  cases  of  fraud,  equity  has  a  concurrent  jurisdiction 
with  a  court  of  law,  except  in  the  case  of  a  will  charged  to  have  been  obtained 
through  fraud :  Broderick's  Will,  21  Wall.  508 ;  State  v.  McGljnn,  20  Gal. 
233.  If  it  be  a  deyise  of  real  estate,  it  is  referred  to  a  court  of  law  to  decide, 
upon  an  issue  of  devitavit  vel  turn  ;  if  a  testament  of  personal  property,  to  the 
Court  of  Probate.  Yet,  even  in  this  instance,  the  bill  may  be  retained  to 
abide  the  decision  of  the  proper  court,  and  relief  be  decreed  according  to 
the  event :  Gaines  o.  Chew,  2  How.  (U.  S.)  619,  645 ;  Colton  v.  Ross,  2  Paige 
896 ;  Hamberlin  v.  Terry,  7  How.  (Miss.)  143 ;  C!owden  v.  Cowden,  2  Id.  806 ; 
Ewell  V.  Tidwell,  20  Ark.  136  ;  Blue  v.  Patterson,  1  Dev.  &  Batt.  Ch.  457  ; 
Lyne  v.  Guardian,  1  Miss.  410 ;  Van  Alst  v.  Hunter,  5  Johns.  Ch.  148 ;  Hunt 
V.  Hamilton^  9  Dana  90;  Muir  v.  Trustees,  8  Barb.  Ch.  477;  McDowall  v. 
Peyton,  2  Dessans.  813  ;  Burrow  v,  Eagknd,  6  Humph.  481 ;  Hunter's  Will, 
6  Ohio  499 ;  Gould  v.  Gould,  3  Story  516 ;  Watson  v.  Bothwdl,  11  Ala.  653 ; 
Adams  v.  Adams,  22  Yt.  50 ;  Broderick's  Will,  21  WaU.  508 ;  Meluish  v. 
Milton,  3  Ch.  D.  27.  It  has  been  generally  held,  howeyer,  that  equity  has 
jurisdiction  in  the  case  of  a  lost,  suppressed,  or  spoliated  wiU,  to  establish  the 
same,  and  to  decree  payment  of  a  legacy  by  the  executor,  or  that  the  heir 
shall  stand  as  trustee  for  the  disappmnted  devisee :  Allison  v.  Allison,  7  Dana 
94 ;  Bailey  v.  Stiles,  1  Green  Ch.  220 ;  Buchanan  v,  Matlock,  8  Humph.  390 ; 
Meads  v.  Langdon's  Heirs,  cited  22  Yt.  59 ;  see  Story  £q.,  §  254 ;  Hill  on 
Trustees  151 ;  Legare  v.  Ashe,  1  Bay  (S.  C.)  464.  Contr€^  Momingstar  v. 
Selby,  15  Ohio  345,  and  Slade  v.  Street,  27  Ga.  17,  where  the  jurisdiction  was 
held  to  be  exclusiyely  in  the  probate  courts.  In  Gaines  r.  Chew,  2  How.  (U. 
8.)  645,  the  question  was  raised  but  not  decided,  the  court  holding  the  com- 
plainant entitled  at  least  to  discovery. 
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The  validity  of  a  will  of  personal  estate  is  triable  only  by  the 
eodesiastical  courts ;  and  a  probate  copy  under  their  seal,  unless 
lost  or  destroyed^  is  the  only  admissible  evidence  of  such  validity, 
and  of  the  consequent  title  of  the  executor.  In  like  manner,  if 
there  be  no  executor,  an  administrator  can  only  be  appointed  by  the 
Ecclesiastical  Court  And  even  fraud,  if  practised  on  a  testator  in 
•obtaining  a  will,  is  insufficient  to  create  a  jurisdiction  in  equity. 
If,  indeed,  the  fraud  be  not  practised  on  the  testator  himself,  but 
^n  an  intended  I^atee ;  e.  ^.,  if  the  drawer  of  a  will  were  to  sub- 
stitute bis  own  name  for  that  of  the  l^atee,  or  were  to  promise  the 
testator  to  stand  as  trustee  for  another,  so  that  the  question  raised 
Aoes  not  affect  either  the  validity  of  the  will  or  the  propriety  of  the 
grant  of  probate,  equity  may  decree  a  trust^   Or  if  it  be  practised, 

^  In  Allen  v.  McPhenon,  1  H.  L.  Cas.  101,  Lord  Chancellor  Cottenham 
4ook  a  distinction  between  fraud  in  obtaining  particular  proYisions  in  a  will  and 
frand  in  obtaining  a  will  generally,  and  argued  with  great  force  that  equity  had 
jurisdiction  in  the  former,  though  not  in  the  latter  case.  The  majority  of  the 
Lords,  however,  did  not  sustain  the  distinction.  That  was  a  case  in  which  the 
•complainant  alleged  that  the  defendant,  who  was  a  residuary  legatee,  had  fraud- 
<alently  induced  the  testator  to  revoke  legacies  of  a  large  amount  in  his  (the 
complainant's)  favor,  substituting  others  of  a  trifling  amount,  and  it  was  held 
that  the  matter  was  exclusively  within  the  jurisdiction  of  the  ecclesiastical 
courts.  In  Hindson  v.  Weatherill,  1  Sm.  &  Q.  604,  Yioe-ChanceUor  8tuart 
sustained  a  bill  to  decree  a  solicitor  who  had  obtained  a  devise  by  nndae  inflo- 
-ence,  as  was  alleged,  a  trustee  for  the  heir ;  and  considered  the  jurisdiction  of 
equity  in  such  cases  unquestionable,  notwithstanding  the  decision  in  Allen  p. 
McPherson.  See  also  the  remarks  in  Dimes  v.  Steinberg,  2  Sm.  &  Giff.  75 ; 
Morgan  v,  Annis,  8  De  6.  &  Sm.  461 ;  and  the  opinion  of  Lord  Westbury  in 
McConnick  v.  Grogan,  L.  R.  4  H.  L.  82.  On  appeal,  the  case  of  Hindson  v. 
Weatherill  was  reversed  on  another  point :  0  De  G.  M.  &  G.  801 ;  but  Turner, 
L.  J.,  took  occasion  to  express  very  strong  doubts  whether  such  a  bill  were 
within  the  jurisdiction  of  equity  at  all. 

The  question,  however,  of  the  validity  of  the  execution  of  a  power  of  ap- 
pointment over  personalty  by  will,  has  been  held  to  stand  on  a  different  footing 
from  that  of  ordinaiy  testamentary  dispositions,  and  the  jurisdiction  of  chanceiy 
to  inquire  into  the  state  of  mind  of  the  testator,  and  the  influences  brongfat  to 
bear  upon  him,  so  far  as  they  affect  that  validity,  asserted :  Moigan  c,  Annis,  8 
De  G.  &  Sm.  461. 

It  appears  to  be  settled  in  England,  that  pending  a  suit  in  the  Eodesiastical 
Court,  to  redall  probate  of  a  will,  alleged  to  have  been  fraudulently  obtained 
from  the  testator,  by  the  executor  and  one  of  the  legatees,  a  bill  for  an  account 
and  receiver  may  be  sustained  against  the  latter :  Dimes  v,  8temherg^  S  Sm.  h 
Giff.  75.  Without  some  such  qualification,  indeed,  the  broad  doctrine  of  Allen 
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not  in  reference  to  the  vnll  itself,  but  to  its  subsequent  establish- 
ment by  the  Eoolesiastical  Court,  6.  g.,  hj  fraudulently  obtaining 
the  consent  of  the  next  of  kin,  the  executor  *may  be  de-  r«o4Qi 
creed  to  consent  to  a  revocation  of  the  probate.     But  if  "^ 

the  fraud  were  practised  on  the  testator  in  obtaining  the  will,  so 
that  the  contest  really  is  whether  the  will  ought  to  be  proved,  the 
proper  course  is  to  oppose  the  grant  of  probate,  and  there  appears 
to  be  no  jurisdiction  in  equity  to  relieve.^ 

The  validity  of  a  will  of  real  estate,  and  of  the  consequent  title 
of  the  devisee,  is  triable  only  by  the  courts  of  common  law.  If 
the  devisee,  being  out  of  possession,  seeks  to  enforce  the  will,  or  if 
the  heir,  being  out  of  possession,  seeks  to  set  it  aside,  their  respective 
modes  of  doing  so  are  by  ejectment  at  law.  If  there  be  outstand- 
ing terms  or  other  l^al  impediment,  they  may  respectively  come 
into  equity  to  have  them  removed.*  If  either  party,  being  in 
possession,  fears  that  his  possession  may  be  subsequently  disturbed, 
he  may  perpetuate  the  testimony  on  a  proper  bill ;  or  if,  after  a 
satis&ctory  verdict  and  judgment,  he  is  harassed  by  repeated  eject- 
ments, he  may  have  an  injunction  to  restrain  them  on  a  bill  of 
peace.  But  neither  party  can  resort  to  the  Court  of  Chancery  as 
a  tribunal  for  the  trial  of  the  will.  If,  however,  there  be  a  trust 
to  perform  or  assets  to  administer,  so  that  the  will  is  drawn  within 

V.  McFhenon,  supra,  and  tbat  held  in  this  conntiy,  might  be  productive  of  very 
great  hardship  and  injustice.  Belief  by  discoveiy,  injunction,  and  account,  is 
peculiarly  necessary  in  the  case  of  a  will  obtained  by  fraud ;  while  it  is  gener- 
ally beyond  ih6  scope  of  the  procedure  of  the  Ecclesiastical  or  Probate  Courts. 
See  also  Chdnes  v.  Chew,  2  How.  (U.  S.)619,  and  Story's  Eq.,  §  lS4,note. 
Whatever  be  the  true  principle  upon  the  general  question,  however,  there  is  no 
doabt  that  where  a  devise  is  fraudulently  obtained  on  a  promise  to  hold  the 
land  in  trust  for  another,  the  trust  may  be  enforced  in  equity :  Jones  v,  McEee, 

5  Pa.  St.  496 ;  8.  c.  6  Id.  42S ;  Jenkins  v.  Eldridge,  8  Story  181 ;  Howell  v. 
Baker,  4  Johns.  Ch.  118 ;  Hoge  v.  Hoge,  1  Watts  218 ;  Miller  th  Pearce,  6  W. 

6  S.  97 ;  Gaither  v.  Gaither,  8  Md.  Ch.  158 ;  Church  v.  Butland,  64  Pa.  St.  482; 
Dowd  V.  Tucker,  41  Conn.  197. 

>  Gingelt  v.  Home,  9  Sim.  589 ;  Walsh  v.  Gladstone,  1  Ph.  294 ;  Allen  v. 
Mcpherson,  Id.  188 ;  1  H.  L.  Cas.  191. 

*  Where  the  hdr  out  of  possession  seeks  to  set  aside  a  will,  and  an  impedi« 
ment  exists  bb  to  part,  as,  in  the  case  of  land,  an  outstanding  trust  term,  he 
may  come  into  equity  on  account  of  the  inadequacy  of  the  remedy  at  law ;  and 
the  jurisdiction  having  attached  as  to  part,  may  be  retained  as  to  all :  Brady  v. 
McCosker,  1  Comst  214. 
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the  cognizance  of  equitj^  there  is  an  incidental  jurisdiction  to  declare 
the  will  is  established^  after  first  directing  an  issae  demscml  vd  non, 
to  try  its  validity  at  law.^  By  the  old  practice  it  was  necessary  to 
establish  a  will  against  the  heir,  whenever  the  coart  was  called 
upon  to  execute  its  trusts,  but  the  rule  is  now  abolished.  The 
issue  of  devisavU  vd  non  when  a  declaration  of  establishment  is 
asked,  is  demandable  as  of  right  by  the  heir ;  for  he  can  be  dis- 
inherited only  by  the  verdict  of  a  jury.  But  he  may  waive  this 
right  by  his  conduct.  He  is  also  entitled  to  demand,  that  on  trial 
of  the  issue,  the  devisee  shall  not  confine  the  proof  of  execu- 
tion to  a  single  witness,  but  shall  give  all  possible  information 

'  The  law,  as  stated  in  the  text,  if  it  ever  had  a  solid  foondation,  has  been 
entirely  overthrown  in  England  by  the  decision  in  Bojse  v.  Rossborongh,  S  De 
6.,  M.  &  6.  817 ;  18  Jur.  205 ;  affirming  s.  c.  1  Kay  71 ;  and  affirmed  in  the 
House  of  Lords,  in  Colclough  v.  Boyse,  6  H.  L.  Cas.  1,  in  which  it  was  held 
that  the  coort  has  jurisdiction  to  establish  a  will  of  lands,  as  against  the  heir  at 
law  out  of  possession,  at  the  suit  of  a  legal  deyisee ;  though  the  estate  of  the 
latter  be  unaffected  by  a  trust,  and  though  there  be  no  other  groond  for  the 
intenrention  of  equity  than  for  the  speedy  determination  of  the  qnestton.  It 
was  shown  that  such  had  been  the  uniform  doctrine  of  chancery  from  the  earliest 
times.  The  object  of  such  a  bill  is  to  compel  the  heir  to  try  the  yalidity  of  the 
will  at  once,  and  it  is  recommended  by  obvious  motives  of  convenience  and 
justice.  If  no  such  remedy  existed,  a  devisee  might  be  subject  to  serious  diffi- 
culty in  making  title,  by  adverse  claims  of  the  heir,  though  the  latter,  never- 
theless, did  not  choose  to  subject  them,  at  the  time,  to  the  test  of  an  ejectment. 
It  is  to  be  understood,  of  course,  that  on  a  bill  of  this  natmie,  the  principal 
question  is  to  be  tried  by  an  issue  of  deuUavit  vel  non,  or  by  an  action  directed 
by  the  court.  See  also  Fidelity  Ins.  Cc's  App.,  99  Pa.  St.  460 ;  and  Hall's 
App.,  112  Id.  42.  Similar  relief  will  be  furnished  against  parties  claiming 
under  another  will:  Lovett  v.  Lovett,  8  E.  &  J.  1.  And  see  In  re  Taylenr, 
L.  R.  6  Ch.  416.  But  in  Anderson  v.  Anderson,  112  K.  Y.  104,  it  was  held 
that  a  devisee  of  the  legal  estate,  in  possession  of  the  property  devised,  coald 
not  maintain  a  suit  in  equity  in  that  State  to  establish  the  will  against  the  hein 
at  law.  Boyse  v.  Bossborough,  supra,  was  specially  referred  to,  but  not  fol- 
lowed. 

As  the  title  to  land  can  only  oe  settled  in  the/ortim  ret  sitCBy  a  bill  to  estab* 
lish  a  will,  will  not  afiect  real  estate  beyond  the  jurisdiction  of  the  court  in 
which  it  is  brought.  Accordingly,  in  Boyse  v.  Coldongh,  84  L.  J.  Ch.  7 ;  1 
Kay  &  John.  1 24,  another  branch  of  the  case  just  mentioned,  it  was  held  to  be 
no  answer  to  a  bill  of  this  character  as  to  land  in  England,  that  sach  a  bill  had 
been  filed  by  the  same  devisee  in  Ireland,  and  that  an  issae  of  dtvisant  vel 
non  had  been  determined,  and  a  decree  made,  establishing  the  validity  of  the 
wilL 
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*as  to  ihe  vaKdity  of  the  will  by  examining  every  attest-   [*250] 
ing  witness  who  is  capable  of  being  produoed.^ 

Assuming  the  right  of  a  personal  or  real  representative  to  be  es* 
tablishedy  whether  that  of  an  executor  or  devisee^  or  that  of  an 
administrator  or  heir,  there  is  an  equity  for  administering  the 
assets  of  the  testator  or  intestate,  originating  in  the  inefficacy  of 
the  ordinary  tribunals.' 

^  Kerrich  v.  Bransby,  7  B.  P.  C.  437;  Pemberton  v.  Pemberton,  IS  Ves. 
290,  297;  Bootle  v.  Blnndell,  19  Id.  494;  81  Order  of  Aug.  1841 ;  Tatham 
V.  Wright,  2  R.  &  M.  1 ;  Man  r.  Bicketts,  7  Beav.  93. 

*  Id  most  of  the  United  States  the  jurisdiction  over  the  administration  of 
the  estates  of  decedents  is  placed  in  the  hands  of  special  tribunals,  entitled 
Courts  of  Probate,  Surrogate,  or  Orphans'  Courts,  which,  in  general,,  possess 
the  combined  powers  of  the  Court  of  Chancery  and  the  Ecclesiastical  Courts 
of  England  upon  the  subject.  Proper  means  are  provided  to  compel  the  ex- 
ecutors and  administrators  to  collect  the  assets,  to  settle  proper  accounts,  and 
to  satisfy  the  claims  of  creditors,  legatees,  and  distributees.  But  it  sometimes 
happens  that,  in  order  to  the  relief  required,  other  remedies  than  those  which 
aie  incident  to  the  procedure  in  these  tribunals  are  necessary,  in  which  case  a 
resort  to  Chancery  becomes  unavoidable :  see  Pharis  v,  Leachman,  20  Ala. 
662.  Thus  a  bill  may  be  filed  by  a  creditor,  to  subject  real  or  personal  prop- 
erty, fraudulently  disposed  of  by  the  decedent  in  his  lifetime,  to  his  debts : 
Hagan  v.  Walker,  14  How.  (U.  S.)  29;  Pharis  v.  Leachman,  t^  supra; 
Chambers  v.  Sallie,  29  Ark.  407 ;  Haston  v,  Castner,  81  N.  J.  Eq.  697 ; 
Jones  r.  McCleod,  61  Ga.  602;  Armstrong  v.  Croft,  8  Lea  (Tenn.)  191 ; 
Clevdand  r.  Chambliss,  64  6a.  852 ;  Burton  v.  Farinholt,  86  N.  C.  260 ; 
Battle  V.  Reid,  68  Ala.  149  ;  Zoll  v.  Soper,  76  Mo.  460;  Bottorff  v.  Covert, 
90  Ind.  608 ;  Dunn  v.  Murt,  4  Mackey  (D.  C.)  289 ;  Jones  v,  Davenport,  44 
N.  J.  Eq.  88.  See  Parker  v.  Flagg,  127  Mass.  28;  Lichtenberg  v,  Herdt- 
felder,  108  N.  Y.  802  ;  Boggs  v.  McCoy,  15  W.  Va.  844.  Or  to  follow  assets 
which  have  passed  into  the  hands  of  legatees  or  distributees,  where  the  reme- 
dies against  the  executor  have  been  exhausted:  Ledyard  v.  Johnston,  16  Ala. 
548.  Or  where  the  executor  is  insolvent  or  irresponsible :  Ragsdale  v.  Holmes, 
1  S.  C.  91.  And  such  a  bill  may  be  filed  by  an  executor:  Parker  v.  Flagg, 
127  Mass.  28 ;  WaddeU  v,  Lanier,  62  Ala.  847 ;  O'Connor  v,  Boylan,  49 
Mich.  209.  See  Willis  v.  Smith,  65  Tex.  656.  But  one  or  more  creditors 
cannot  recover  property  fraudulently  conveyed  for  their  own  benefit,  to  the  ex- 
clusion of  other  creditors :  Frost  v.  Libby,  79  Me.  56.  And  a  fraudulent 
grantor's  heirg  are  bound  by  his  deed  and  cannot  maintain  a  bill  to  set  it  aside : 
Battle  V.  Street,  85  Tenn.  282.  In  many  of  the  states,  indeed,  the  ordinary 
creditors'  bills  are  still  entertained :  see  Story  Eq.,  §  548.  In  Gould  v.  Hays, 
19  Ala.  488,  it  was  held,  that  the  original  jurisdiction  of  equity  is  not  affected 
by  the  statutory  jurisdiction  conferred  on  the  Orphans'  Court  and  similar  tri- 
bunals, except  where  there  are  prohibitory  or  restrictive  words.     See  also  Free- 
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The  first  difficully  which  calls  for  equitable  aid  is  that  of  com- 
pelling the  executor  or  administrator  to  get  in  the  assets.  With 
respect  to  any  assets  which  he  has  actually  received,  there  are 
meanS;  though  not  effectual  ones,  for  making  him  account.  But  if 
he  neglects  or  refuses  to  get  in  the  assets^  the  Court  of  Chancery 
alone  can  enforce  collection.^ 

With  respect  to  assets  actually  received,  the  executor  or  adminis- 
trator may  be  sued  by  any  creditor  in  a  court  of  law ;  and  if  he 
does  not  by  his  plea  deny  the  receipt,  or  if  the  plaintiff  is  able  to 
falsify  his  denial,  judgment  will  be  obtained  against  him.  But 
there  are  no  means  at  law  for  obtaining  discovery  of  the  assets  on 
oath,  nor  for  distributing  them  ratably  among  all  the  creditors. 
The  remedy  of  a  legatee  at  law  is  still  more  limited ;  for  a  general 
legacy,  whether  pecuniary  or  residuary,  cannot  be  there  recov^^ ; 
and  even  a  specific  l^acy,  which  is  more  &vorably  treated,  cannot 
be  recovered  unless  the  executor  has  assented  to  the  bequest' 

In  the  Ecclesiastical  Court  any  creditor  or  legatee,  or  other  per- 
son having  an  interest,  may  compel  the  executor  or  administrator 
to  deliver  an  inventory  on  oath.  A  creditor,  however,  has  no 
power  in  that  court  to  dispute  the  truth  of  the  inventory,  or  to  en- 
r^nei-i  force  the  payment  of  his  *debt,  but  is  remitted  for  that 
purpose  to  the  courts  of  law.  A  l^atee  or  next  of  kin 
may  disprove  or  object  to  the  inventory,  and  may  also,  after  assent, 
recover  his  l^acy  or  distributive  share ;  but  there  are  no  means  by 
which  assent  can  be  compelled,  or  the  dear  residue  ascertained. 

It  has  been  sometimes  said  that  an  executor  holds  the  assets  in 
the  character  of  a  trustee,  and  that  the  jurisdiction  attaches  on  the 
existence  of  a  trust    This,  however,  does  not  seem  to  be  strictly 

land  V,  DtLzey,  25  IH.  294.  The  federal  circuit  conrts  have  equitable  jurudio- 
tion  over  the  administration  of  estates,  which  is  limited  in  its  nature,  and  win 
not  be  exercised  when  the  state  courts  have  taken  possession  of  the  aabjeot- 
matter  of  the  controversy :  BaU  v.  Tompkins,  41  Fed.  Bep.  4S6. 

'  Pearse  v.  Hewitt,  7  Sim.  471. 

>  Deeks  v.  Strutt,  5  T.  690 ;  Jones  v.  Tanner,  9  B.  &  C.  548.  A  l^acj 
cannot  be  legally  reduced  into  possession  by  the  legatee,  without  the  consent 
of  the  executor ;  but  that  need  not  be  expressly  proved ;  it  may  be  inferred 
from  drcumstances,  though  the  legatee  is  himself  the  executor :  Chester  v. 
Greer,  5  Humph.  26;  Cook  o.  Burton,  5  Bush  (Ky.)  64.  Where  the  estate 
of  a  testator  is  not  indebted,  the  executor  is  bound  to  assent  to  a  s] 
legacy :  see  Price  v.  Nesbit,  1  Hill.  Ch.  445. 
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aocorate.  It  is  true  that  in  one  sense  an  executor  may  be  called  a 
trosteey  as  any  man  may  be  so  called  who  is  bound  to  apply  property 
£>r  the  benefit  of  others ;  but  he  is  not  a  trustee  in  the  technical 
sense.  It  is  his  duty  to  pay  the  creditors  and  l^atees  out  of  the 
assets,  and  he  is  personally  liable  if  he  neglects  to  do  so.  But  there 
is  no  trust  affecting  the  assets  themselves.  He  may  dispose  of 
them  to  a  purchaser  in  the  absence  of  actual  fraud,  without  affect- 
ing him  with  a  trust  by  notice  ;^  he  may  sustain  or  defend  a  suit 
in  equi^  without  joining  the  creditors  or  l^atees  as  parties ;  if  he 
n^lect  to  invest  a  legacy  he  will  not,  like  an  ordinary  trustee,  be 

*  See,  to  the  same  effect,  Field  v.  Schiefielin,  7  Johns.  Ch.  156;  Hertellv. 
Bogerty  9  Paige  .57 ;  Tyrrell  v.  Morris,  1  Dev.  &  Batt  Eq.  559  ;  Bond  v, 
Ziegler,  1  Eellj  324 ;  Miles  v.  Dumford,  1  De  G.,  M.  &  G.  64 ;  Haynes  v. 
Forshaw,  17  Jur.  930;  Vane  v.  Bigden,  L.  R.  5  Ch.  663 ;  though  in  some 
of  the  United  States,  an  administrator  being  required  to  sell  at  public  sale,  it 
is  held  that  a  private  sale  passes  no  title :  Fambro  v.  Gantt,  12  Ala.  305 ; 
Baines  9.  McG^  1  Sm.  &  M.  208 ;  Saxon  v,  Barksdale,  4  Dessaus.  526 ;  but 
see  Bond  o.  Ziegler,  ut  supra.  But  if  the  purchaser  has  notice  that  the  trans- 
action amounts  to  a  devastavitj  he  is  liable  to  legatees  and  distributees,  and 
the  property  may  be  pursued :  Field  v,  SchieffeUn,  ut  supra ;  Colt  v.  Lasnier, 

9  Cowen  820  ;  Williamson  o.  Branch  Bank,  7  Ala.  906 ;  Parker  v.  Gilliam, 

10  Terg.  894 ;  Garnet  v.  Macon,  6  Call  861 ;  Petrie  v.  Clark,  11  S.  &  B.  888 ; 
Graff  V.  Casileman,  6  Band.  204  ;  Lowry  v.  Farmers'  Bank,  8  Am.  L.  J.  N, 
S.  Ill  ;  Williamson  v,  Morton,  2  Md.  Ch.  94;  Patterson  v.  Patterson,  63  N. 
C.  822 ;  Smith  v.  Ayer,  101  U.  S.  320 ;  Grant  v.  Bell,  87  N.  C.  84 ;  8.  c. 
90  K.  C.  558.  See  Shaw  v.  Spencer,  100  Mass.  882 ;  Sherburne  v.  Goodwin, 
44  N.  H.  271.  At  law,  actual  collusion  is  necessary,  but  equity  regards  the 
whole  transaction:  Williamson  v.  Morton,  supra,  A  transfer  by  way  of 
security  for,  or  in  extinguishment  of  a  private  debt  of  the  executor,  is  sufficient 
notice :  Petrie  v.  Clark,  Field  v,  Schieffelin,  Williams  v.  Branch  Bank,  Wil- 
liamson V,  Morton,  supra;  Dodson  v,  Simpson,  2  Rand.  294 ;  Williams  on 
Executors  987.  But  a  pledge  for  a  contemporaneous  advance  in  good  faith  has 
been  held  to  be  within  the  general  rule :  Tyirell  v,  Morris,  1  Dev.  &  Bat.  £q. 
559 ;  see  Petrie  v,  Clark,  Miles  o.  Dumford,  supra ;  Ashton  v.  The  Atlantic 
Bank,  8  Allen  217. 

A  distinction  has  been  taken  in  England,  in  this  respect,  between  particular 
and  general  or  residuary  legatees — the  latter  not  being  permitted,  as  against 
the  purchaser,  to  question  a  disposition  of  the  assets  by  the  executors :  McLeod 
r.  Dmmmond,  14  Yes.  861 ;  aec,  McNair's  Appeal,  4  Rawle  155 ;  contra^ 
Johnson  o.  Johnson,  2  Hill  Eq.  277  ;  and  see  Lend  Eldon's  remarks,  17  Yes. 
169,  170. 

The  doctrine  just  considered,  it  is  almost  unnecessary  to  state,  applies  only 
to  personal  estate :  Brush  v.  Ware,  15  Pet.  98 
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liable  for  loss  occasioned  by  the  delaj^  or  for  anj  increased  value 
which,  if  sooner  invested,  the  legacy  woald  have  borne.  And  it  is 
not  until  the  debts  and  l^ades  are  paid,  and  the  residue  ascer- 
tained and  appropriated,  or  until  some  lega<y  has  been  set  apart 
from  the  general  fund,  that  his  representative  character  ceases,  and 
he  becomes  a  trustee  of  such  residue  or  appropriated  legacy,  and  is 
subject,  in  respect  of  it,  to  the  ordinary  rules  respecting  trust  prop- 
erty.^ The  position  of  the  heir  or  devisee  is  very  similar  to  that 
of  the  executor  or  administrator.  He  is  not  technically  a  trustee 
for  creditors,  but  is  bound  to  pay  them  so  far  as  the  assets  will  go. 
He  is  accountable  in  equity  on  the  same  principle,  and  if  he  refuses 
P^neoi  to  get  in  the  outstanding  ^estate,  the  creditors  may  enforce 
its  collection  in  the  same  way.* 
In  exercising  the  jurisdiction  to  administer  assets,  all  such  assets 
as  would  be  recognized  at  law  are  termed  legal  assets,  and  are 
administered  in  conformity  with  legal  rules,  by  giving  priority  to 
debts  in  order  of  d^ree  f  so  that  debts  of  a  higher  degree  are  dis- 
charged before  those  of  a  lower ;  and  debts  of  equal  degree  are 
discharged  paH  pa^,  subject  to  the  executor's  right  of  tetaining 
any  debt  due  to  himself  in  preference  to  other  creditors  of  the  same  i 

degree.    The  priority  of  debts  is  aocoiding  to  the  following  oider,  I 

viz:  1.  Debts  due  to  the  Crown  by  record  or  specialty,  which 
have  priority  over  all  other  debts,  as  well  of  a  prior  as  of  a  subee* 
quent  date.  2.  Certain  specific  debts  which  are  by  particular 
statutes  to  be  preferred.^  3.  Debts  by  judgment  or  decree,  and 
immediately  after  them  debts  by  recognizance  of  statute.    4.  Debts  | 

by  specialty,  as  on  bonds,  covenants,  and  other  instruments  under 
seal ;  but  if  the  bond  or  covenant  be  merely  voluntary,  it  will  have 

i 

^  B^Tcball  V.  Bradford,  6  Mad.  18,  235 ;  Fhillipo  v.  Munoings,  2  M.  &  C. 
809  ;  Willmott  v.  Jenkins,  1  Beav.  401 ;  Say  v.  Creed,  8  Hare  455. 

'  Burroughs  v,  Elton,  11  Yes.  29. 

*  Wlien  the  assets  are  l^al,  chancery  follows  the  mles  of  law,  in  order  to 
prevent  confusion  in  the  administration  of  the  estate :  Moses  o.  Mugatrojrd, 
1  Johns.  Ch.  119 ;  Atkinson  o.  Graj,  18  Jur.  283.  Especially  will  priorities 
of  liens  be  regarded ;  judgment  crediton  are  entitled  in  equity  to  their  legal  j 

priority  in  payment  out  of  the  legal  assets.     See  Purdy  v.  Doyle,  1  Paige  Ch.  ' 

558 ;  Pascalis  r.  Canfield,  1  Ed.  Ch.  201 ;  also  Thompson  v.  Brown,  4  Johns. 
Ch.  619 ;  and  the  remarks  upon  it  in  Wilder  v.  Eeeler,  8  Paige  167 ;  ATeriU 
V.  Loucks,  6  Barb.  S.  C.  470. 

«  2  Wms.  on  Ex'rs,  728. 
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priority  over  l^acies  only,  and  will  be  postponed  to  simple  con- 
tract debts,  bonafde  owing  for  valuable  consideration.^  6.  Debts 
on  simple  contract,  as  on  bills  or  notes  and  agreements  not  under 
seal,  on  verbal  promises,  and  on  promises  implied  by  law.' 

There  are  also  other  assets,  recognized  in  equity  alone,  which  are 
termed  Equitable  Assets,  and  are  distributed  among  the  creditors 
paripoMUf  without  r^ard  to  the  quality  of  their  debts. 

L^al  assets  may  be  defined  as  "  those  portions  of  the  property 
of  a  deceased  person  of  which  his  executor  or  heir  may  gain  posses- 
sion, and  in  respect  whereof  he  may  be  made  chargeable,  by  the 
process  of  the  ordinary  tribunals,  and  without  the  necessity  of 
equitable  interference.^'*    They  consist  first  of  the  personal  estate, 

>  Lady  Cox's  Case,  8  P.  Wms.  889.  The  rule  which  entitles  a  specialty 
creditor  to  preference  over  legal  assets  applies  equally  where  the  debt  is  not 
yet  due,  and  the  executor  is  bound  to  set  aside  a  fund  for  its  payment  when  the 
time  amyes,  to  the  exclusion  of  simple  contract  creditors,  if  necessary :  Atkin- 
son V.  Grey,  18  Jur.  288.  In  South  Carolina  the  priority  is  abolished  by 
statute:  Heath  v.  Belk,  12  S.  C.  582. 

'  In  nearly  all  of  the  United  States  funeral  expenses  and  expenses  of  the 
last  illness  constitute  a  preferred  class  of  debts.  Debts  due  to  the  United  States 
are  payable  before  all  others,  created  by  the  decedent  in  his  lifetime  under  the 
law  of  the  United  States,  whether  the  state  statutes  are  silent  on  the  subject 
or  contain  prorisions  inconsistent  with  this  view :  see  U.  S.  v.  Fisher,  2  Cr. 
85S ;  Thelnsson  v.  Smith,  2  Wheat.  896 ;  U.  S.  v.  Backus,  6  McLean,  443. 
So  also  in  many  states  a  preference  is  giyen  by  statute  to  debts  due  the  com- 
monwealth. The  same  may  be  said  of  wages  of  domestic  servants  for  a  period 
generally  not  exceeding  one  year,  though  the  order  in  which  all  these  debts  are 
payable  yaries  widely  in  the  different  states :  see  Woerner's  Law  of  Adminis- 
tration, ch.  xxxix ;  Croswell's  Ex'rs  &  Adm'rs,  ch.  xiv ;  Schouler's  Ex'rs  & 
Adm*n,  §  428,  etc. 

*  Assets,  however,  actually  realized,  from  whatever  source,  and  in  the  hands 
of  the  executor  as  money,  are  legal  assets.  So  the  proceeds  of  real  estate, 
directed  by  the  court  to  be  sold  for  the  payment  of  debts,  and  paid  by  the  pur- 
chaser into  court,  are  legal  assets:  Lovegrove  v.  Cooper,  2  Sm.  &  6.  271 : 
see  Story  £q.,  8.  551 ;  Southwestern  R.  E.  v.  Thomason,  40  6a.  408 ; 
Vanghan  v.  Deloatch,  65  N.  C.  878;  Hood  v.  Hood,  85  N.  T.  561. 

The  distinction  between  legal  and  equitable  assets  was  well  stated  by  Vice- 
Cbancellor  Eindersley  in  Cook  v.  Gregson,  8  Drew.  549,  in  the  following 
terms :  "  The  general  proposition  is  clear  enough  that  where  assets  may  be 
made  available  in  a  court  of  law,  they  are  legal  assets,  and  where  they  can  only 
be  made  available  through  a  court  of  equity,  they  are  equitable  assets.  The 
proposition,  however,  does  not  refer  to  the  question  whether  the  assets  can  be 
recovered  by  the  executor  in  a  court  of  law  or  in  a  court  of  equity.     The  dis- 
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r*253l  ^  whidi  the  executor  *or  administrator  is  entitled  bj  vir- 
tue of  his  office ;  and  secondly,  of  the  real  estate  descended 
or  devised,  except  where  the  devise  is  for  payment  of  debts ;  a 
devise  of  this  latter  kind  rendering  the  estate,  as  we  shall  hereafter 
see,  equitable  instead  of  legal  assets. 

The  common  law  rule  as  to  the  liability  of  real  estate  restricted 
such  liability  within  a  narrow  compass.  The  leasehold  estates  of 
the  debtor  were  included  in  his  personalty,  and  were  of  course 
liable  for  all  the  debts.  But  his  fre^olds  were  only  liable  for 
debts  by  specialty,  expressly  naming  the  heirs ;  and  if  the  descent 
were  broken  by  a  devise,  or  if  the  heir  aliened  before  action  brought^ 
there  was  no  proceeding  at  law  or  in  equity  by  which  the  realty 
could  be  effected.  In  1691  it  was  enacted,  that  'Mevises,  unless 
for  payment  of  debts,  should  be  treated  as  fiaudulent  and  void  as 
against  specialty  creditors ;  that  the  devisee  should  be  liable  jointly 
with  the  heir  on  a  specialty  recoverable  by  action  of  debt,  and  that 
if  descended  real  estate  w«ne  aliened  by  the  heir,  he  should  be  liable 
to  the  extent  of  its  value.''^  In  1807  a  bill  was  introduced  and 
carried  by  Sir  Samud  Romflly,  making  the  «al  estate  of  persona 
who  at  the  time  of  their  decease  were  subject  to  the  Bankrupt  Laws 
liable  to  all  their  debts,  but  reserving  to  creditors  by  specially  their 
privilege  of  precedence.'  The  provisions  of  the  acts  of  1691  and 
1807  were  at  a  later  period  consolidated  and  enlarged,  and  powers 
were  conferred  on  the  Court  of  Chancery  to  render  eflfectual  any 
sales  or  mortgages  which  might  be  required  for  satisfaction  of  debts, 
notwithstanding  the  infitncy  or  other  incapacity  of  the  heir  or  de- 
visee.' By  the  last  statute  on  the  subject^  the  injustice  which  so 
long  existed  has  been  abolished ;  and  the  land  of  every  debtor, 
whether  trader  or  not,  and  as  well  copyhold  as  freehold,  which  he 
shall  not  by  will  have  *charged  with  or  devised,  subject 
^  -I  to  the  payment  of  his  debts,  is  made  assets,  to  be  adminis- 
tered in  equity,  for  payment  of  both  simple  contract  and  specialty 

tincrion  refers  to  the  remedies  of  the  creditor,  and  not  to  the  nature  of  the 
property."  See  also  Shee  v.  French,  3  Drew.  716,  and  Matlow  v.  Mutlow, 
4  De  6.  &  J.  539. 

^  8  &  4  Wm.  &  Mar^r,  c.  14,  made  perpetual  bj  6  &  7  Wm.  3,  c.  14. 

'  47  Geo.  3,  c.  74. 

*  11  Geo.  4  &  1  Wm.  4,  e.  47 ;  2&  3  Yict.  c.  60;  Price  v.  Carrer,  3  M.  ft 
C.  157 ;  Scholefidd  v.  Heafield,  7  Sim.  669 ;  s.  c.  8  Id.  470. 
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debts,  Teserviog,  however,  to  creditors  by  specialty  in  whidi  the 
beirs  are  bound,  the  same  priority  which  they  originally  possessed.^ 
The  case  of  a  charge  for  payment  of  debts,  or  of  a  devise  subject 
to  such  payment,  is  expressly  excepted  from  the  operation  of  the 
act,  and  retains  its  original  effect  orexempting  the  property  as  legal 
assets,  and  converting  it  into  equitable  assets. 

In  addition  to  the  two  kinds  of  legal  assets,  the  personal  and  the 
real,  which  have  been  already  mentioned,  there  is  also  a  third  kind, 
whidi  though  not  obtainable  without  the  intervention  of  equity, 
and  therefore  not  in  strictness  legal  assets,  is  yet,  when  obtained,  to 
be  adkninistered  as  such,  viz.,  property  held  by  a  trustee  for  the 
testator.  For  although  the  benefit  of  the  trust,  if  resisted,  cannot  be 
enforced  without  equitable  aid,  yet  the  analogy  of  law  will  regulate 
the  application  of  the  fund.  In  one  instance,  that  of  a  fee  simple 
estate  held  on  trust  for  the  testator,  the  trust  is  made  l^al  assets 
by  the  Statute  of  Frauds,  so  as  to  charge  the  heir  in  a  court  oi 
law.* 

Equitable  assets  may  be  defined  as  those  portions  of  the  prop- 
erty  ^hich  by  the  ordinary  rules  of  law,  are  exempt  from  debts, 
but  which  the  testator  has  voluntarily  charged  as  assets,  or  which, 
being  non-existent  at  law,  have  been  created  in  equity.' 

*  3  &  4  Wm.  4,  e.  104.  See  under  this  statate,  Foster  v,  Handley,  1  Sim. 
K.  S.  200;  Walters  p.  Walters,  18  Ch.  D.  182;  In  reUlidge,  27  Id.  478. 

*  29  Car.  2,  c  8,  s.  10;  Case  of  Cox's  Creditors,  8  P.  Wms.  841. 

*  In  most  of  the  states  of  the  Union,  the  doctrine  of  equitable  assets  has 
been  rendered  of  verj  limited  application,  b^  legislative  enactments,  on  the 
one  hand  destroying  preferences  among  the  creditors  of  a  decedent,  and  on  the 
other,  subjecting  every  species  of  property  of  the  decedent,  equally,  to  lia- 
bility  for  his  debts.  And,  even  in  those  states  where  statutory  preferences  are 
given,  as  all  assets  are  now  in  effect  legal,  equity  cannot  disregard  the  estab- 
lished order.  See,  on  this  subject,  the  notes  to  Silk  v.  Prime,  2  Lead.  Cas. 
£q.  Ill ;  Speiry's  Estate,  1  Ashm.  847 ;  Bloodgood  v.  Bruen,  2  Bradf.  Surr. 
8 ;  Stagg  V.  Jackson,  1  Comst.  206 ;  Titterington  v.  Hooker,  58  Mo.  598. 
Where  no  such  enactments  have  existed,  it  has  prevailed  in  full  effect.  See 
Torr's  Estate,  2  Bawle  250.  Thus,  formerly  in  New  York  it  was  decided  that 
the  devise  of  an  estate  in  trust  to  pay  debts,  and  distribute  the  residue,  made 
the  proceeds  of  the  estate  equitable  assets,  out  of  which  creditors  were  to  be 
paid  pari  p€usu:  Benson  v,  Le  Roy,  4  Johns.  Ch.  651.  See  Cornish  t;. 
Wilson,  6  Gill  808.  So  in  Virginia,  moneys  arising  from  the  sale  of  real 
piroperty  are  equitable  assets,  and  to  be  applied  equally  to  all  the  creditors,  in 
proportion  to  Uieir  claims:  Backhouse  v.  Patton,  5  Pet.  160*  Black  v,  Scott, 
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Equitable  assets  of  the  first  class  consist  of  real  estate  devised 
for  or  chaiged  with  the  payment  of  debts.  We  have  already  seen 
that  under  the  old  law^  if  the  descent  were  broken  by  a  devise,  the 
liability  as  assets  was  destroyed ;  and  that  the  statutes  for  the  aboli- 
tion of  that  law  contain  an  exemption  of  devises  for  payment  of 
debts.  With  respect  therefore  to  such  devises,  the  old  rule  con- 
tinues ;  and  if  a  testator  devises  land  for  payment  of  his  debts,  or 

r*255l  ^^•'^*  ^  *""  ''^''^  ^""^  ^"""^  payment,  the  devise  operates 
L        J  to  destroy  the  original  liability,  and  to  subject  the  land  to 

a  new  liability  by  way  of  trust*    The  same  rule  does  not  apply  to 

a  bequest  of  personalty,  for  such  a  bequest  is  a  mere  nullity  as 

against  creditors,  and  does  not  affect  the  common-law  liability.* 

Assets  of  this  kind  may  be  created  in  three  ways,  viz :  1.  By  a 

devise  to  trustees,  either  in  fee  or  for  a  term,  accompanied  by  a 

trust  to  sell  or  mortgage,  or  by  a  general  direction  to  raise  mon^ 

out  of  the  profits ;  2.  By  a  devise  that  the  estate  shall  be  sold. 


2  Brock.  825 ;  McCandlish  v.  Eeeoe,  18  Gratt.  615.  So  in  KeDtuckj : 
Hilar  v.  Darby's  Adm'rs,  8  Dana  18 ;  Cloadaa's  Ex'r  v.  Adams,  4  Id.  603  ; 
Speed's  Ex'r  v.  Nelson's  Ex'r,  8  Mon.  499.  See  also  on  the  doctrine,  Hen- 
derson V.  Burton,  8  Ired.  £q.  259.  Deyises  of  real  estate  in  trust  for  the  pay- 
ment  of  debts,  or  charges  on  land  for  that  purpose,  are  also  recognised,  and 
given  yeiy  much  the  same  effect  as  in  England,  except  so  far  as  thej  would 
interfere  with  statutory  preferences  or  regulations :  Carrington  v.  Manning,  IS 
Ala.  628 ;  Hines  v.  Spruill,  2  Dev.  &  Batt  98 ;  McHardy  v,  McHardy,  7 
Fla.  801 ;  Agnew  v.  Fetterman,  4  Pa.  St.  62 ;  HooTcr  v.  Hoover,  5  Id.  857 ; 
Walker's  Estate,  8  Bawle  229.  A  sale  by  the  trustees,  under  such  circum- 
stances, will  discharge  the  statutory  lien  of  debts:  Cadbury  v.  Duval,  10  Pa« 
St.  267 ;  and  such  a  trust  will  prevent  the  lien  of  judgments  from  expiring 
from  want  of  revival:  Baldy  o.  Brady,  15  Pa.  St.  111.  These  trusts  and 
charges,  however,  as  they  are  no  longer  necessary  to  enable  creditors  to  reach 
the  land,  are  not  regard^  with  as  great  favor,  nor  is  the  same  forced  construc- 
tion resorted  to  in  order  to  their  establishment,  as  formerly :  Agnew  r.  Fetter- 
man,  4  Pa.  St.  62 ;  Carrington  v.  Manning,  18  Ala.  628 ;  Hines  v.  Sprnill,  S 
Dev.  &  Batt.  Eq.  98.  Where  the  statute  directs  equal  distribution  amongst 
creditors,  a  trust  by  will  creating  preferences  is  so  far  vend :  Bull  v.  Bull,  8  B. 
Mon.  882. 

>  Shiphaid  o.  Lutwidge,  8  Yes.  26.    See  Bain  v.  Sadler,  L.  R.  12  Eq. 
570. 

'  Scott  V.  Jones,  4  CI.  &  F.  882 ;  Lyon  v.  Colville,  1  Col.  448.     See,  to 
the  same  effect,  Carrington  p.  Manning,  18  Ala.  628 ;  Lewis  v.  Bacon,  8  Hen. 
&  Munf.  106;  Hines  v.  Spruill,  2  Dev.  &  Batt.  Eq.  98;  Agnew  v.  Fetter* 
man,  4  Pa.  St.  62 ;  Cornish  v.  Wilson,  6  Gill  818. 
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which^  if  the  person  to  sell  be  specified;  will  confer  on  him  a  power 
of  sale ;  or  if  no  person  be  specified,  but  the  produce  is  distribu- 
table hj  the  executors,  will  confer  on  them  hj  implication  a  similar 
power,*  or,  if  no  person  be  pointed  out,  either  expressly  or  by  im- 
plication, will  create  a  charge  on  the  estate ;  and  3.  By  a  direction 
that  the  estate  shall  be  charged ;  which  will  authorize  a  sale  by  the 
person  on  whom  the  legal  estate  has  devolved.' 

Equitable  assets  of  the  second  class  consist  of  interests  either  in  ' 
personal  or  real  estate  which,  being  non-existent  at  law,  have  been 
created  in  equity ;  and  the  principal  assets  of  this  dass  are  equities 
of  redemption*  So  long  as  the  right  of  redemption  exists  at  law, 
it  is  not  divested  of  the  character  of  l^al  assets.  And,  therefore, 
if  the  heir  or  executor  redeem,  he  is  chargeable  at  law  with  the 
surplus  value ;  and  the  administration  will  be  conducted  on  the 
l^al  principle.'  If,  after  forfeiture,  a  reversion  remains,  to  which 
the  equity  of  redemption  is  incident,  such  equity  will  follow  the 
character  of  the  reversion,  and  will  still  constitute  1^1  assets ; 
e,  g.j  where  a  fee  simple  is  mortgaged  for  a  term,  or  a  *lease-  r^  e  g-i 
hold  is  mortgaged  by  underlease.^  If,  after  forfeiture, 
there  is  no  reversion,  as,  for  example,  when  a  fee  simple  is  mort- 
gaged in  fee,  or  a  leasehold  by  assignment  of  the  term,  a  difierent 
rule  prevails ;  for  there  is  nothing  left  in  the  mortgagor  which  can 
be  assets  at  law,  and  the  new  interest  is  a  mere  creation  of  equity.' 
It  has  therefore  been  detenmned,  notwithstanding  some  doubts  on 
the  point,  that  such  interests  shall  be  equitable  assets.'  The  rule 
of  distribution  pari  passu,  however,  which  has  been  noticed  as 
incidental  to  equitable  assets,  is  modified  in  its  application  to 
equities  of  redemption,  in  respect  both  to  judgment  debts  and  to 
debts  by  specialty.    It  is  modified  in  fietvor  of  judgment  debts  by 

■  1  Bug.  on  Powers  134 ;  Gosling  r.  Carter,  1  Coll.  644. 
'  Shaw  V,  Borrer,  1  Keen  559 ;  Ball  v.  Harris,  S  Sim.  485 ;  4  M.  &  C. 
264. 
'  Hawkins  v.  Lawse,  1  Leon.  155;  2  Wms.  on  Ex'rs  1179. 
^  Plonket  V.  Penson,  2  Atk.  290. 

*  In  this  country,  generally,  an  equity  of  redemption  of  mortgaged  real 
estate  can  be  sold  on  execution  upon  a  judgment  at  law.  Until  foreclosure, 
the  mortgagor  remains  seised  of  the  freehold,  and  the  mortgagee  has  in  effect 
but  a  chattel  interest.  See  Clarke  o.  Beach,  6  Conn.  142,  159,  160,  and  cases 
there  cited.     See  also  4  Kent  Com.  160 ;  Williams  on  Executors  1682. 

*  But  see  LoregroTe  v.  Cooper,  2  Sm.  &  Gifif.  273,  in  note. 

461 


256  Adams's  doctbine  of  eqititt. 

permitting  them  to  retain  their  priority  over  other  claims,  beeanse, 
if  such  priority  were  not  allowed,  the  judgment  creditor  might 
acquire  it  by  redeeming  the  mortgage.  And  it  is  modified  in  fiivor 
of  the  debts  by  specialty,  where  the  mortgage  is  of  a  freehold 
estate,  by  permitting  them  to  retain  their  priority  over  simple  con- 
tract debts ;  because  the  claim  of  simple  contract  creditors  on  the 
freehold  estate  originates  in  the  statute  alone,  and  is  postponed  by 
the  same  statute  to  the  right  of  creditors  by  specialty.  But  so  fiir 
as  those  debts  are  concerned,  to  which,  independently  of  the  statute^ 
the  property  can  be  applied,  the  distribution  is  pari  pastu.  In  the 
case  of  leaseholds,  which  are  chattel  interests,  the  modification  does 
not  apply.* 

The  distinction  made  between  legal  and  equitable  assets,  by  ap- 
plying the  former  in  payment  according  to  priority,  and  the  latter 
in  payment  pa/ri  passu,  appears  to  be  founded  on  sound  principles. 
So  &r  as  legal  assets  are  concerned,  there  is  no  interference  with 
the  l^al  priorities.  The  creditors  have  advanced  their  funds  in 
reliance  on  those  assets,  and  in  reliance  on  their  being  applied  in 
the  order  settled  at  law.  And  whether  the  law  be  just  or 
r*2571  *^^j^^>  ^®  Court  of  Chancery  cannot  alter  it  But  it 
was  no  part  of  their  original  contract  that  other  funds,  if 
available  for  their  debts  at  all,  should  be  available  in  the  same 
order ;  and,  therefore,  if  other  assets  are  brought  in,  either  by  the 
voluntary  gift  of  the  testator,  or  by  the  special  interposition  of 
equity,  they  may  be  fairly  applied  on  the  principle  that  equality  is 
equity,  and  that  all  honest  debts  are  equally  entitled  to  be  paid. 

Where  an  estate  consists  of  both  legal  and  equitable  assets,  the 
rule  is,  that  if  any  creditor  has  obtained  part  payment  out  of  the 
l^al  assets  by  insisting  on  his  preference,  he  shaU  reorive  no  pay- 
ment out  of  the  equitable  assets,  until  the  creditors,  not  entitled  to 
such  preference,  have  first  received  an  equal  proportion  of  their 
debts.* 

1  Case  of  Coz'8  Crediton,  8  P.  Wms.  841 ;  Hartwell  v.  Chittera,  Amb.  808 ; 
Sharpe  v.  Scarboroagh,  4  Ves.  688 ;  Clajr  o.  Willis,  1  B.  &  C.  884,  87S ;  1 
Wms.  on  EjL'n  1197 ;  Coote  on  Mortgages  60. 

*  See  Chapman  o.  Esgar,  28  Eng.  L.  8t  £q.  597;  1  8im.  &  Giff.  575;  Cor- 

nish  V.  Wilson,  6  Gill  808 ;  Purdy  v.  Doyle,  1  Paige  558 ;  Wilder  v.  Keeler,  S 

Id.  165.    This  doctrine  is  not  of  rery  great  importance  in  this  conntiy,  as  the 

distinction  between  legal  and  equitable  assets  no  longer  exists.    An  analogovia 
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The  manner  of  administration  in  equity  is  on  a  bill  filed,  either  hy 
creditors  or  by  legatees,  praying  to  have  the  acconnts  taken  and  the 
property  administered ;  or  if  no  creditor  or  l^atee  is  willing  to 
sue,  then  by  the  executor  himself,  who  can  only  obtain  complete 
exoneration  by  having  his  accounts  passed  in  chancery,  and  is  there- 
fore entitled  to  insist  on  its  being  done.^  The  most  usual  practice, 
however,  is  that  the  bill  should  not  be  filed  by  the  executor,  but 
by  one  or  more  of  the  creditors  or  l^atees. 

A  single  creditor  may,  if  he  pleases,  file  such  a  bill,  praying 
payment  of  his  own  debt,  and  a  discovery  and  account  of  assets 
for  that  purpose  only.  The  decree  on  such  a  bill  is  not  for  a  gen- 
eral account  of  debts,  but  for  an  account  of  the  personal  estate  and 
of  the  particular  debt  claimed,  and  for  payment  out  of  the  personal 
estate  in  a  course  of  administration.  But  no  decree  can  be  made 
against  the  real  estate,  unless  the  account  is  asked  on  behalf  of  all 
the  creditors.* 

The  more  usual  course  is  that  of  a  bill  by  one  or  more  creditors 
on  behalf  *of  all.'  The  decree  on  such  a  bill  is  for  a  gen-  t^orqi 
eral  account  of  the  debts  and  for  an  account  and  application 

question,  howeTer,  whether  a  creditor  holding  collateral  security  from  the 
debtor  is  entitled,  notwithstanding,  to  claim  on  the  estate  for  the  full  amount 
of  his  debt,  has  giren  rise  to  some  conflict  of  decision.  The  better  opinion  is 
in  the  affirmative,  and  that  equity  will  not  interfere  with  his  legal  right :  West 
r.  Bank  of  Rutland,  18  Vt.  408 ;  Shunk's  App.,  2  Pa.  St.  304 ;  Cornish  v. 
WUson,  6  Gill  803 ;  Mason  v,  Begg,  8  Mylne  &  Cr.  448 ;  Evans  v.  IHincan,  4 
Watts  24 ;  Kittera's  Est.,  15  Fa.  St.  416 ;  though  the  rule  is  otherwise  in  bank- 
ruptcy. See  on  this  subject  the  notes  to  Aldrich  v.  Cooper,  2  Lead.  Cas«  £q. 
78,  and  to  Silk  v.  Prime,  Id.  Ill,  etc.  But  the  other  creditors  have,  in  such 
case,  the  right  to  be  subrogated  to  the  securities,  where  they  have  not  been 
realized.     See  tn/ro,  Manhalling. 

>  Knatchbull  v.  Feamhead,  8  M.  &  C.  1 22 ;  Low  v.  Carter,  1  Beav.  426.  If 
an  executor  or  administrator  finds  the  afiairs  of  the  estate  so  complicated  as  to 
render  the  administration  difficult  and  unsafe,  he  may  institute  proceedings  in 
equity  against  all  the  creditars,  to  have  their  claims  adjusted  by  the  court,  and 
to  obtain  its  judgment  for  his  guide :  Brown  v.  McDonald,  1  Hill  Ch.  800,  801 ; 
Adams  v.  Dizon,  19  Cra.  518 ;  Johnson  o.  Flanders,  66  6a.  691 ;  McNeill's 
Adm'r  v.  McNeill's  Creditors,  86  Ala.  109  ;  Williams  on  Executors  1905, 
et  Beq. 

'  Johnson  o.  Compton,  4  Sim.  47. 

*  A  creditor  can  sue  an  executor  or  administrator  in  chancery  for  an  account 
and  discovery  of  assets  on  the  ground  of  a  trust  in  the  executor  or  administra- 
tor :  McKay  v.  Green,  8  Johns.  Ch.  56.    And  he  may  come  into  this  court,  not 
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of  the  personal  assets.  If  the  peisonal  estate  should  prove  insaf- 
ficient^  a  decree  will  be  made  against  the  realty.^  By  this  means 
inconvenient  preference  of  creditors  is  avoided,  as  well  as  the 
burden  which  separate  actions  or  suits  would  bring  on  the  fund. 
The  bill  is  treated  as  a  demand  on  behalf  of  all  the  creditors  who 
may  come  in  and  prove  their  debts  under  it,  so  as  to  prevent  the 
Statute  of  Limitetions  from  running  against  them ;  but  in  other 
respects  it  continues,  until  decree,  to  be  the  suit  of  the  actual  plain- 
tiff alone.  He  has  a  right  either  to  dismiss  or  compromise  it;  he 
may,  if  assets  are  admitted  and  his  debt  proved  at  the  hearing, 

only  for  discovery,  bat  for  distribation  of  assets :  Thompson  v.  Brown,  4  Johns. 
Ch.  619,  681 ;  and  see  Kennedy  v.  CresweU,  101  U.  S.  641. 

A  decree  to  account,  whether  in  a  suit  by  a  single  creditor  for  himself,  or  for 
himself  and  all  the  creditors,  being  deemed  for  the  benefit  of  all,  all  the  cred- 
itors should  have  notice  to  come  in  and  proTO  their  debts  before  the  Master : 
Id.  The  account  cannot  be  taken  for  his  benefit  alone,  but  for  all  the  creditors 
who  choose  to  come  in :  Hazen  v.  Durling,  1  Green  Ch.  188  ;  see  also  Martin 
V,  Densford,  8  Blackf.  295 ;  Judah  v.  Brandon,  5  Id.  606  ;  Cram  v.  Green,  6 
Ham.  429 ;  Scott  r.  Ware,  64  Ala.  174  ;  Long  o.  Bank,  85  N.  C.  854. 

A  bill  to  marshal  assets,  and  for  administration,  should  be  on  behalf  of  the 
complainant  and  all  other  creditors,  and  the  heirs  and  deyisees  should  be  made 
parties:  see  Jackson  o.  McNabb,  89  Ark.  111.  If,  howerer,  proper  parties 
are  not  made,  the  biU  should  not  be  dismissed,  but  the  complaiti!ant  may  haTs 
leave  to  amend,  unless  a  decree  for  an  account  has  been  made  in  some  other 
creditor's  suit  If  several  suits  are  pending,  the  court  may  order  the  proceed- 
ings in  all  but  one  to  be  stayed,  and  require  the  parties  to  the  others  to  come 
in  under  the  decree.  A  creditor  who,  with  knowledge  of  a  decree  in  another 
suit,  brings  a  separate  suit,  will  be  condemned  in  costs.  In  such  cases  the  de- 
cree will  be  made  in  the  case  first  ready  for  a  hearing,  though  not  the  first 
brought :  Stephenson  v.  Tavemers,  9  Gratt.  898. 

Creditors  of  a  deceased  debtor  may  proceed  in  equity  against  his  heirs  residing 
abroad,  as  absent  defendants,  to  marshal  the  assets,  and  thus  subject  Ae  land 
descended,  or  its  proceeds :  Carrington  p.  Didier,  8  Gratt.  260.  And  see  Farrar 
V.  Haselden,  9  Bich.  Eq.  886.  When  creditors,  being  non-residents,  could  not 
obtain  letters  of  administration,  and  were  unable  to  procure  any  other  person 
to  administer,  they  were  allowed  to  file  a  bill :  Gamer  o.  Lylea,  85  Miss.  184. 

The  title  of  a  creditor  is  paramount  to  the  heir-at-law ;  and  on  bills  by 
creditors  against  the  devisees  and  the  heir,  the  latter  is  not  entitled  to  have  the 
bill  dismissed  against  him,  or  to  an  issue  of  demtacit  vel  non :  Spickemell  v* 
Hotham,  9  Hare  73.  See  further,  on  the  subject  of  creditors'  bills,  Fostl^ 
wait  o.  Howes,  8  Clarke  (Iowa)  865. 

^  A  sale  of  real  estate  may  be  decreed,  though  some  of  the  httrs  are  infants ; 
but  the  claims  of  the  creditors  must  first  be  fully  adjusted,  so  that  their  amount, 
and  the  necessity  of  a  sale,  may  be  ascertained :  Cralle  v.  Meen,  8  Gratt.  4d€. 
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demand  an  immediate  decree  for  payment ;  or^  if  the  executor  offers 
payment,  may  be  compelled  to  accept  it.  When  a  decree  has  been 
made,  the  case  is  different.  The  fund  has  been  taken  into  the 
hands  of  the  court ;  the  original  plaintiff,  though  he  has  still  the 
conduct  of  the  suit,  ceases  to  have  the  absolute  control ;  the  general 
body  of  creditors,  for  whose  benefit  the  decree  is  made,  become  en- 
titled to  intervene ;  and  as  a  necessary  result  from  this  right  (^ 
intervention,  the  proof  of  the  plaintiff's  debt,  given  at  the  hearing, 
though  good  against  the  executor,  is  not  good  against  them,  but  it 
must  be  again  proved  in  the  Master's  office.' 

A  l^atee  may  file  a  bill  for  his  single  legacy,  or  on  behalf  of  all 
the  legatees  for  pajrment  of  all.  But  he  cannot  in  either  case  have 
a  preference  over  the  rest ;  and,  therefore,  even  in  a  suit  for  his 
single  legacy,  the  decree  will  not  be  for  payment  of  that  legacy 
alone,  unless  the  executor  has  admitted  assets,  and  thus  subjected 
himself  to  a  personal  decree,  but  will  be  for  a  general  account  of 
legacies,  and  ratable  payment  of  all.* 

^Immediately  on  the  executor's  answer  being  obtained,  r^oRoi 
the  balance  which  he  admits  to  be  in  his  hands  is  secured 

1  Sterndale  v.  Hankinson,  1  Sim.  898 ;  Owens  v.  Dickinson,  Cr.  &  P.  48, 
.56 ;  Woodgate  v.  Field,  2  Hare  211 ;  Wbitaker  v.  Wright,  Id.  810,  814 ; 
Tatam  v.  Williams,  8  Id.  847. 

'  Mttf.  16S.  As  a  general  rule,  a  legatee,  may  sue  the  executor  for  his  own 
particnlar  legacy,  without  making  the  residuary  legatees  parties  to  the  suit. 
AlUer^  where  one  of  the  residuary  legatees  sues  for  his  share  of  the  residue ; 
an  aooonnt  of  the  estate  being  necessary  in  that  case :  Cromer  v.  Pinckney,  3 
Barb.  Ch.  466 ;  Pritchard  v.  Hicks,  1  Paige  Ch.  270.  And  see  Brown  v. 
Ricketts,  8  Johns.  Ch.  553.  But  it  has  been  held  that  one  residuary  legatee 
may  file  a  bill  on  behalf  of  himself,  and  all  others  standing  in  the  same  situation, 
and  it  is  not  necessary  to  make  them  all  parties  to  the  suit.  Where  a  bill  is 
for  the  payment  of  a  particular  legacy,  if  the  defendant  admits  a  sufficiency  of 
assets,  a  decree  for  the  payment  may  be  made  without  any  general  account  of 
the  estate.  But  if  it  appears  by  the  answer  that  there  is  a  deficiency  of  assets, 
the  decree  must  be  for  a  general  account,  and  distribution  among  all  who  may 
come  in  and  establish  their  claims  under  the  decree:  Hallett  v.  Hallett,  2 
Paige  Ch.  15.     And  see  Marsh  v.  Hague,  1  £d.  Ch.  174. 

Legatees  and  annuitants  are  bound  by  the  proceedings  in  a  suit  for  adminis- 
tration between  the  executors  and  residuary  legatees  and  devisees,  although 
there  may  be  a  question  as  to  the  debts  being  primarily  charged  upon  real  es- 
tate, which  may  incidentally  affect  them ;  they  cannot,  therefore,  after  decree 
in  such  suit,  sustain  an  administration  suit  against  the  executors :  Jennings  o. 
Patterson,  15  Beav.  28. 

SO  ^^* 
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bj  payment  into  oonrt  A  receiver  of  the  outstanding  perBonidty, 
and  of  the  rents  and  profits  of  the  real  estate,  is  appointed  if  the 
circumstances  render  it  necessary.  And  as  soon  as  the  cause 
can  be  brought  to  a  hearing,  a  decree  is  made  for  taking  the  ac- 
counts. 

After  the  decree  has  been  made,  the  assets  will  be  protected  fiom 
foreign  interference.  It  has  been  already  stated,  that  until  decree, 
the  plaintiff  has  an  absolute  control  over  the  suit^  and  may  at  his 
pleasure  dismiss  or  compromise  it.  There  is,  therefore,  no  gromid 
for  restraining  other  creditors  from  proceeding  to  enforce  their 
claims.  And  it  is  not  unfrequent  that  up  to  the  decree  several 
actions  and  suits  should  subsist  together,  which  on  a  decree  being 
made,  will  be  stopped  or  consolidated.  After  a  decree  the  case  is 
different.  The  decree  is  not  confined  to  the  payment  by  the  plain- 
tiff, but  directs  a  general  account  and  administration,  under  which 
.all  creditors  and  legatees  may  daim.  And,  therefore,  if  separate 
proceedings  be  afterwards  carried  on,  the  assets  will  be  protected 
by  the  court  from  that  needless  expense.  In  order  to  obtain  this 
protection,  it  is  the  duty  of  the  executor  to  put  in  his  answer  as 
rspeedily  as  possible,  with  the  view  to  an  immediate  decree,  and  on 
the  decree  being  made,  to  apply  for  the  necessary  interference. 
The  answer  must  contain  a  correct  account,  in  order  that  the 
balance  may  be  paid  into  court,  and  that  the  executor  may  be 
under  no  temptation  to  create  delay.  If  the  answer  does  not  state 
what  the  assets  are,  or  if  the  executor  be  plaintiff,  so  that  he  can- 
not put  in  an  answer,  the  application  should  be  accompanied  by  an 
affidavit,  stating  the  balance  in  his  hands.^  If  the  executor  neglects 
to  apply,  the  protection  wiU  be  granted  on  the  application  of  any 
other  party  interested.' 

*  Faxton  v,  Douglas,  8  Ves.  620 ;  Gilpin  v.  Soatbampton,  IS  Id.  469. 

*  Clarke  v.  Earl  of  Ormonde,  Jac.  108,  122.  Afber  a  final  decree  htta  been 
made  for  the  administration  of  a  fund  in  the  hands  of  execntora,  etc,  for  the 
benefit  of  all  creditors  who  ha;ve  a  claim,  the  court  may  restrain  the  creditor 
from  proceeding  at  law :  In  re  Receiyer  of  the  City  Bank  of  Buffalo,  10  Pa%e 
Ch.  378*  But  an  injunction  will  not  be  granted  to  restrain  creditors  from  pro> 
ceeding  at  law,  until  after  an  account  is  decreed :  Mactier  v.  Lawrence,  7 
^ohns.  Ch.  206. 

And  a  creditor  cannot,  in  a  bill  against  an  executor  for  his  own  benefit,  make 
^another  creditor  a  party  defendant,  and  compel  him  to  desist  firom  proaeniting 
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If  the  separate  prooeedings  be  at  law,  the  protection  will 
'^'be  given  bj  injunction.  By  the  old  practice  this  eotdd  r-Morn 
only  be  done  on  a  bill  filed  against  the  particular  creditor, 
but  such  a  bill  is  now  unnecessary ;  and  on  motion  in  the  adminis- 
tration suit  after  decree,  an  order  will  be  made  restraining  any 
creditor  who  is  seeking,  but  has  not  yet  obtained^  satisfisu^tion  at 
lawy  fiom  proceeding  forther  in  this  action.  If  a  judgment  has 
been  obtained  before  decree,  there  may  be  special  grounds  to  pro- 
hibit him  from  taking  out  execution ;  but  such  is  not  the  ordinary 
rule.  If  the  executor,  by  misconduct,  or  by  a  slip  in  his  defence 
at  law,  has  rendered  himself  personally  liable  for  the  debt,  it  semis 
doubtful  whether  any  equity  exists  for  relieving  him,  and  whether 
an  injunction  will  not  be  limited  to  protect  the  assets  alone.^ 

If  the  separate  prooeedings  are  in  equity,  and  in  the  same  court 
as  the  original  suit,  the  protection  is  obtained  by  an  order  to  stay 
the  proceedings  in  the  second  suit,  and  that  the  plaintiff  may  go 
b^ore  the  Master  in  the  first'  But  if  additional  relief  be  asked 
in  the  second  suit,  or  a  specific  right  be  contested  in  it,  the  second 
suit  will  go  on  to  a  hearing,  and  a  properly  modified  decree  will  be 
made.  If  the  second  bill  be  filed  in  a  different  court  of  equity, 
there  appears  to  be  no  jurisdiction  in  the  Court  of  Chancery  to  re- 
strain it,  unless  the  person  filing  it  has  already  proved  his  debt 
under  the  existing  decree.  But  the  court  in  which  he  is  unneces- 
sarily suing,  on  being  satisfied  of  the  efficacy  of  the  prior  decree, 
will  itself  stay  his  proceedings.' 

When  the  assets  have  been  secured  and  their  administration  has 
been  undertaken  by  the  court,  the  next  step  is  their  distribution. 

his  suit  at  law  against  the  executor :  Simmons  v.  Whitaker,  2  Ired.  £q.  129 ; 
and  see  Benson  v.  Le  Roy,  4  Johns.  Ch.  651 ;  Helm  v.  Darbj,  8  Dana  186. 

Where  lands  have  been  sold  under  a  decree  in  a  suit  by  heirs,  and  the  pro- 
ceeds are  in  the  hands  of  a  commissioner  of  the  court,  he  may  be  made  a  party 
to  a  bill  by  creditors  to  marshal  assets,  and  be  restrained  by  injunction  from 
paying  over  the  proceeds  to  the  heirs  :  Carrington  v.  Didier,  8  Gratt.  260. 

^  Lee  V.  Park,  1  Keen  714 ;  Buries  v.  Popplewell,  10  Sim.  888 ;  Kirby  r. 
Bart<m,  SBeav.  45 ;  Vernon  t;.  Thellusson,  1  Ph.  466 ;  Banken  o.  Harwood, 
6  Hare  215 ;  2  Ph.  22. 

'  See  Stephenson  v.  TaTemers,  9  Gratt.  898. 

•  Pott  V.  Gallini,  1  S.  &  8.  206 ;  Jackson  v.  Leaf,  1  J.  &  W.  229,  282; 
Beanchamp  v.  Marquis  of  Huntley,  Jac.  546  ;  Moore  v.  Prior,  2  Y.  &  C.  875 ; 
see  Ostell  v.  Lepage,  16  Jur.  1164. 
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r*26l1  ^^  method  adopted  for  this  purpose  is^  to  refer  it  to 
*the  Master  to  take  an  aoconnt  of  the  personal  estate  not 
specificallj  bequeathed,  either  got  in  hj  the  executor  or  still  out- 
standings and  of  the  funeral  and  testamentary  expenses,  debts^  and 
l^acies ;  and  to  direct  payment  of  the  expenses  and  debts  in  a 
course  of  administration,  and  afterwards  of  the  legacies.  Under 
the  head  of  testamentary  expenses  are  included  the  executor's  costs 
of  suit^  and  those  of  the  plaintiff  in  a  creditor's  suit,  as  being 
necessarily  incurred  in  administering  the  estate.^  If  any  further 
directions  are  required,  either  for  administering  the  real  estate,  or 
for  arranging  the  order  in  which  the  assets  shall  be  applied,  they 
will  be  given  by  a  subsequent  decree.  The  account  of  debts  will 
be  insisted  on  by  the  court  before  proceeding  to  distribute  a  resi- 
due, even  though  the  parties  to  the  suit  may  be  willing  to  waive 
it.  For  it  is  essential  that  it  should  be  ascertained  whether  credit- 
ors exist  before  the  fund  in  which  they  have  a  claim  is  disposed  of 
by  the  court.*  A  legacy,  however,  may  be  paid  on  an  admission 
of  assets,  although  the  accounts  of  the  estate  have  not  been  taken ; 
for  the  decree  is  personal  against  the  executor,  and  the  creditors,  if 
there  are  any,  are  left  untouched.' 

If  a  debt  is  secured  by  mortgage,  the  mortgagee  may,  neverthe- 
less, daim  payment  out  of  the  general  assets,  retaining  his  mort- 
gage to  make  good  a  deficiency/  or  he  may  consent  to  have  the 

>  Larking  v.  Paxton,  2  M.  &  K.  820;  Barker  o.  Wardle,  8  I<L  SIS;  Tip- 
ping V,  Power,  1  Hare  405. 

*  Saj  V.  Creed,  8  Hare  455 ;  Penny  v.  Watts,  2  Ph.  149. 

*  See  note,  p.  258,  supra. 

^  The  personal  estate  of  a  decedent  is  tbe  "natural"  fnnd  for  the  pajment 
of  debts  and  legacies,  and,  as  a  general  rule,  is  first  to  be  exhausted,  even  to 
the  pajment  of  debts  with  which  the  real  estate  is  charged  bj  mortgage,  the 
mortgage  being  considered  but  a  collateral  secniitjr  for  the  personal  obligatioa. 
See  Gould  v.  Winthrop,  5  R.  I.  819 ;  Bradford  r.  Forbes,  9  Allen  865 ;  Plimp- 
ton  o.  Fuller,  11  Id.  189 ;  Thomas  o.  Thomas,  2  Green  856;  Sutherland  v. 
Harrison,  86  HI.  868 ;  Phinney's  Est.,  Myr.  Prob.  (Cal.)  289.  In  England, 
by  statute,  the  law  is  now  otherwise:  tn/ro,  p.  264,  note.  If,  however,  a 
mortgage  debt  was  not  contracted  by  the  decedent  but  by  another;  as  e.  jr.,  a 
prior  owner,  the  land  is  considered  as  the  debtor ;  and  cTen  if  there  has  been 
an  express  contract  or  corenant  by  the  decedent  with  the  mor^;agor  to  pay  the 
mortgage,  this  will  only  make  the  personal  assets  an  auxiliary  fond ;  though, 
if  the  contract  were  with  the  mortgagee,  it  would  be  otherwise :  Gumberiand 
V,  Codrington,  8  Johns.  Ch.  257 ;  Case  of  Keyxey,  9  S.  &  B.  78 ;  Gamett  v. 
468 


OP  TESTAMENTARY  ASSETS.  261 

mortgaged  estate  sold,  the  produce  applied  in  payment  of  his  debt 
and  costs,  and  the  surplus  administered  hy  the  court. ,  If  he  refuse 
to  give  his  consent,  the  court  must  either  sell  the  estate  subject  to 
his  charge,  or  must  pay  him  off  and  deal  with  the  redeemed  estate 
as  assets.^  If  a  debt  is  due  on  judgment,  the  judgment  creditor 
will  be  paid  off,  for  the  court  will  not  *sell  subject  to  the 
judgment,  and  it  cannot  otherwise  make  a  title  to  the  ^  1 
estate.* 

In  order  to  ascertain  who  the  creditors  are,  a  direction  is  given 
for  publishing  advertisements  in  those  quarters  where  they  are  most 
likely  to  be  found.  The  same  course  is  pursued  where  a  distribu- 
tion is  to  be  made  among  next  of  kin,  or  where  a  legacy  is  given 
to  a  class  of  persons,  so  that  it  is  necessary  to  ascertain  of  whom 

Mason,  6  Call  808 ;  Dandridge  v.  Minge,  4  Band.  897 ;  Stevens  v.  Gregg,  10 
Gill  &  J.  143 ;  Kelsey  v.  Western,  2  Comst.  500 ;  Gibson  v.  McCormick,  10 
Gill  &  J.  65 ;  Bank  of  U.  S.  v.  Beverly,  1  How.  (U.  S.)  184 ;  Hoye  v.  Brewer, 
8  Gill  &  J.  158 ;  Wyse  v.  Smith,  4  Id.  296 ;  Matter  of  Hemiup,  8  Paige  Ch. 
305;  Stuart  v.  Carson,  1  Dessaus.  500;  McDowell  v.  Lawless,  6  Mon.  141; 
Haleyburton  v.  Kershaw,  3  Dessaus.  105,  115;  Dunlap  v,  Dunlap,  4  Id.  805; 
Hoes  r.  Van  Hoesen,  1  Comst.  420 ;  Walker's  Estate,  8  Kawle  229 ;  Man- 
sell's  Estate,  1  Furs.  Eq.  869 ;  Mason's  Estate,  Id.  129 ;  Mitchell  v.  Mitchell, 
8  Md.  Ch.  78 ;  McLenahan  v,  McLenahan,  8  Green  (N.  J.)  101 ;  Moore's 
App.,  88  Pa.  St.  450;  Hirst's  Appeal,  92  Id.  491.  When,  however,  the 
purchaser  pays  the  (ull  price  of  the  land  by  including  the  encumbrances  which 
lie  assumed  to  pay  as  the  entire  consideration  of  the  premises,  he  makes  the 
debt  his  own ;  and  it  must  be  paid  out  of  the  personalty  not  specifically  be- 
queathed: Hoff's  Appeal,  24  Pa.  St.  200;  Lennig's  Estate,  52  Id.  189.  See 
note  to  Duke-  of  Ancaster  v,  Mayer,  1  Lead.  Cas.  Eq.  680,  where  this  subject 
18  discussed. 

In  New  York,  by  statute,  the  mortgage  debt  has  been  made  to  fall  prima- 
rily on  the  real  estate.  See  Rogers  v.  Eogers,  1  Paige  Ch.  188 ;  Cogswell  v, 
Cogswell,  2  Ed.  Ch.  ^81 ;  Van  Vechten  v,  Keator,  68  N.  Y.  52 ;  and  see 
also  Moore  v.  Dunn,  92  N.  C.  68 ;  but  the  statute  does  not  apply  to  the  lien 
for  purchase-money :  Wright  v.  Holbrook,  82  N.  Y.  587.  And  see  also  4 
Kent  Com.  422. 

The  general  rule,  also,  is  confined  to  mortgages  and  charges  of  that  nature, 
and  does  not  apply  to  the  legatee  of  leasehold  property  liable  for  dilapidations 
during  the  testator's  lifetime,  and  the  former  has  no  right  to  throw  them  upon 
tbe  general  residuary  legatee,  but  must  discharge  them  himself :  Hickling  v, 
Boyer,  8  Macn.  &  6.  685. 

1  Mason  v.  Bogg,  2  M.  &  C.  448 ;  Hepworth  v,  Heslop,  8  Hare  485. 

*  Keate  v.  Duke  of  Marlborough,  8  M.  &  C.  407,  416. 
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the  class  consists.  A  time  is  fixed  by  these  advertisements,  within 
which  the  parties  are  to  make  their  claims.  After  the  expiration 
of  that  time  the  Master  reports  the  claims  which  have  heea  estab- 
lished ;  and  the  court,  by  the  decree  on  further  directions,  authorizes 
a  distribution  of  the  fond  among  them,  and  protects  the  personal 
representative  against  any  future  claim.^  If,  however,  a  claimant 
should  subsequently  appear,  who  wss  bona  fde  ignorant  of  the  pro- 
ceedings, he  will  not  be  barred  of  his  right,  but  may  be  let  in  to 
partake,  so  long  as  the  fund  remains  undisturbed,  or  after  distribu- 
tion may  file  a  bill  against  the  other  distributees  and  compel  them 
to  refund  his  share.'  If  the  Ic^tees  are  named  in  the  will,  no  ad- 
vertisement is  requisite.  But  if  any  of  them  neglect  to  claim,  an 
adequate  portion  of  the  assets  will  be  set  apart  to  pay  them.' 

The  order  in  which  the  assets  will  be  successively  applied  is  the 
only  question  which  remains  for  notice. 

The  prima  fade  order  of  application  is  as  follows :  1.  Personal 
estate  not  specifically  bequeathed ;  2.  Beal  estate  devised  for  pay- 
ment of  debts ;  3.  Beal  estate  descended  /  4.  Personal  and  real 
estate  specifically  bequeathed  or  devised,  subject  to  a  charge  of 
debts  by  will  f  5.  Personal  and  real  estate  specifically  bequeathed 
r*2fi'^l  ^^  devised,  subject  to  a  charge  of  debts  by  *mortgage,  to 
the  extent  of  such  mortgage ;  6.  Personal  and  real  estate 
specifically  given,  and  not  charged  with  debts.  If  the  personalty 
and  the  corpvs  of  the  real  estate  are  inadequate,  the  heir  or  de- 
visee may  be  charged  with  bygone  rents.* 

1  Where  the  fund  is  small,  a  reference  back  to  tbe  Master,  when  the  eaose 
comes  on  for  further  directions,  in  order  to  apportion  it  among  the  creditora, 
may  be  dispensed  with,  and  the  apportionment  made  on  affidarit :  Bear  r. 
Smith,  5  De  G.  &  Sm.  92. 

*  David  17.  Frowd,  1  M.  &  K.  200 ;  Gillespie  v.  Alexander,  3  Ross.  130 ; 
see  Davies  v.  Nicholson,  2  De  G.  &  J.  693 ;  Sawyer  v.  Birchmore,  8  M.  & 
C.  611 ;  Brown  v.  Lake,  1  De  G.  &  S.  144. 

'  Seton  on  Decrees  65.  ^  Biederman  v.  Seymoar,  8  Beav.  368. 

'  Harmoodo.  Oglander,  8  Ves.  106,  125. 

*  Curtis  0.  Curtis,  2  B.  C.  C.  620,  628,  633 ;  Seton  on  Decrees  86 ;  Claren- 
don V.  Barham,  1  N.  C.  C.  668,  704.  Though  the  cases  in  this  country,  on 
this  branch  of  the  subject  of  marshalling,  are  not  by  any  means  redndble  to 
one  harmonious  system,  still  it  may  be  more  convenient  to  group  them  together, 
so  as  to  show  how  far  they  follow  or  depart  from  the  order  established  in  Eng- 
land and  stated  in  the  text. 

(1)  There  is,  in  general,  no  doubt  that  the  general  personal  estate,  as  it  it 
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111  order  that  this  arrangement  maj  be  clearly  understood^  it  is 
requisite  that  certain  points  should  be  more  fully  explained. 

the  primary  fund  for  the  payment  of  debts,  mast  first  bear  their  burden, 
unless  expressly  exonerated :  Hanson  v.  Hanson,  70  Me.  508 ;  Halsey  v»  Fater- 
son,  37  N.  J.  £q.  445;  Hays  v.  Jackson,  6  Mass.  149 ;  Hoover  v.  Hoover,  5 
Pa.  St.  851 ;  Breden  v.  GiUiland,  67  Id.  84 ;  Livingstone  v,  Newkirk,  8 
Johns.  Ch.  812;.Kelsey  o.  Western,  2  Comst.  500;  Miller  v.  Harwell,  8 
Murph.  195 ;  McLoud  v,  Roberts,  4  Hen.  &  Munf.  448 ;  Chase  v.  Lockerman, 
11  Gill  &  J.  186;  Cornish  V.  Wilson,  6  Gill  801;  Elliott  v  Carter,  9  Gratt. 
549;  Hull  v.  Hull,  8  Rich  Eq.  65;  Knight  v.  Knight,  6  Jones  £q.  (N  C.) 
134 ;  Clarke  v.  Henshaw,  80  Ind.  144 ;  Newcomer  v.  Wallace,  Id.  216 ;  Hoff* 
man  o.  Wilding,  85  111.  453.  The  only  departure  from  this  rule  is  in  South 
Carolina,  where  it  is  held  that  where  any  property,  real  or  personal,  is  speclfi- 
caUy  set  apart  by  the  will  for  the  payment  of  debts,  it  must  be  first  applied : 
Dunlap  V.  Dunlap,  4  Dessaus.  805 ;  Pinckney  v.  Pinckney,  2  Rich.  £q.  235. 
Pecuniary  legacies  are  placed  on  the  same  footing  with,  or  else  next  in  order 
to,  specific  legacies,  and  though  they  cannot  be  actuaUy  set  apart  as  can  the 
latter,  yet  if  the  personalty  be  exhausted  before  they  are  satisfied,  they  will  be 
entitled  to  exoneration  out  of  the  other  assets :  Hoover  v.  Hoover,  5  Pa.  St. 
851 ;  Post  V.  Mackall,  8  Bknd  486  ;  Robards  t;.  Wortham,  2  Dev.  Eq.  173  ; 
Brown  v.  James,  8  Strob.  Eq.  24 ;  Wilcox  v.  Wilcox,  13  Allen  252.  In  Hays 
V.  Jackson,  6  Mass.  149,  however,  they  appear  to  have  been  held  to  follow  the 
fate  of  the  general  personal  estate  in  every  respect.  On  the  other  hand,  a 
general  or  residuary  bequest  of  personalty  is  not  equivalent  to  a  specific  legacy, 
so  as  to  be  preferred  to  descended  lands  :  Walker's  Est.,  8  Rawle  229 ;  Hoes 
V.  Van  Hoesen,  1  Barb.  Ch.  880 ;  but  in  South  Carolina  this  distinction  is 
not  recognized,  except  as  to  a  residuary  bequest,  subject  to  payment  of  debts : 
Warley  v.  Warley,  1  Bail.  Eq.  897 ;  and  in  New  York  it  has  been  held  that  a 
general  gif^  of  personalty  exonerated  it,  as  regards  the  other  legacies,  and 
threw  them  on  the  land :  Hoes  v.  Van  Hoesen,  1  Barb.  Ch.  880 ;  1  Comst, 
120;  see  Lewis  v.  Darling,  16  How.  (U.  S.)  1.  It  appears  also  that  in  the 
last  state,  under  tiie  Revised  Statutes,  the  whole  personal  estate  is  to  be  ap* 
plied  before  lands  descended:  Skidmore  v,  Romaine,  2  Bradf.  Surr.  182 ;  see 
Stuart  V.  Kissam,  11  Barb.  S.  C.  271. 

(2)  Real  estate  devised  for  the  payment  of  debts:  Robards  v.  Wortham, 
2  Dev*  Eq.  178 ;  Hoover  v.  Hoover,  5  Pa.  St.  851 ;  Hays  v,  Jackson,  6  Mass. 
149. 

(3)  Real  estate  descended:  Id.;  Warley  v.  Warley,  1  Bail.  Eq.  897; 
Brooks  V.  Dent,  1  Md.  Ch.  523 ;  Elliott  v.  Carter,  9  Gratt.  549 ;  Crumley  v. 
Deake,  8  Baxter  (Tenn.)  861.  After-acquired  land  is  also  comprehended  in 
this  class:  Livingston  r.  Newkirk,  8  Johns.  Ch.  812;  Comm.  v.  Shelby,  18 
S.  &  R.  848.  So  of  land  devised  to  the  heir,  where,  according  to  construction 
of  law,  he  is  in  by  descent:  Ellis  t;.  Paige,  7  Cush.  161.  But  see  Biederman 
r.  Seymour,  3  Beav.  868  ;  Strickland  v.  Strickland,  10  Sim.  874;  Mitchell  v. 
Mitchell,  21  Md.  244.     From  some  of  the  decisions  it  would  appear  that  lands 

471 


263  ADAMSES  DOCTRINE  OP  EQUITY. 

1.  It  has  been  stated  that  the  fund  first  liable  is  the  personal 
estate  not  specifically  bequeathed.     The  proposition  would  perhaps 

descended  would  not  be  marslialled  in  favor  of  legacies,  as  regards  simple  con- 
tract debts,  though  they  are  an  implied  charge  upon  land  in  this  coontry: 
Robards  v.  Wortham,  2  Dev.  £q.  173 ;  Chase  v.  Lockerman,  11  Gill  &  Johns. 
186 ;  though  a  doubt  seems  to  be  cast  on  this  case,  in  this  respect,  by  the  lai^ 
guage  of  the  court  in  Alexander  v.  Worthington,  5  Md.  471.  See  Mitchell  v. 
Mitchell,  81  Md.  254 ;  and  see  Alston  t7.  Munford,  1  Brock.  266.  But  under 
the  recent  English  statute,  which  assimilates  the  law  in  respect  to  the  liability 
of  lands  for  debts  to  that  in  the  United  States  generally,  the  opposite  doctrine 
is  now  established:  Tombs  v.   Roch,  2  CoU.  490;   Fleming  v.   Buchanan, 

8  De  6.,  M.  &  G.  976 ;  Patterson  v.  Scott,  1  Id.  531.  And  it  would  ap- 
pear to  be  that  which  is  followed  in  Pennsylvania.  It  is  also  supported  by 
Judge  Hare  in  his  notes  to  Aldrich  v.  Cooper,  2  Lead.  Cas.  £q.  7S»  and  is 
clearly  the  more  reasonable. 

(4)  Beal  and  personal  property  specifically  devised  or  beqaeathed,  but 
charged  with  the  payment  of  debts :  Hoover  v.  Hoover,  5  Pa.  St.  851 ; 
Robards  v.  Wortham,  2  Dev.  £q.  178 ;  Elliott  v.  Carter,  9  Gratt.  549 ;  Mit- 
chell V.  Mitchell,  8  M.  Ch.  78 ;  Kirkpatrick  v.  Rogers,  7  Ired.  £q.  44.  But 
it  is  to  be  remembered,  that  such  a  chaise  on  real  estate,  unless  an  intention 
otherwise  clearly  appears,  will  not  exonerate  the  personalty:  Patterson  9. 
Scott,  2  De  G.,  M.  &  G.  581 ;  CoUis  v.  Robins,  1  De  G.  &  S.  181 ;  Kirk- 
patrick V,  Rogers,  7  Ired.  £q.  44  ;  Buckley  v.  Buckley,  11  Barb.  S.  C.  77; 
Mitchell  V.  Mitchell,  8  Md.  Ch.  78 ;  McCampbell  v.  McCampbell,  5  Litt.  98 ; 
Leavitt  v.  Wooster,  14  N.  H.  550;  Hasenclever  v.  Tucker,  2  Binn.  525; 
though  disappointed  legatees  will  be  entitled  to  stand  in  the  place  of  the  cred- 
itors as  against  the  land  charged :  Patterson  v.  Scott,  1  De  G.,  M.  &  G.  581 ; 
Lockwood  V,  Stockholm,  11  Paige  87;  Cryder's  App.,  11  Pa.  St.  72. 

Where  the  realty  and  personalty  are  blended  together  in  one  disposition,  and 
made  subject  expressly  to  a  joint  charge  of  debts  or  legacies,  or  th«re  b  a  power 
of  sale  over  realty,  and  the  proceeds,  together  with  the  personalty,  are  con- 
stituted a  joint  fund  for  that  purpose,  both  contribute  ratably :  Elliott  v.  Carter, 

9  Gratt.  541 ;  Cradock  v.  Owens,  2  Sm.  k  Giff.  ^41 ;  Robinson  v.  Governors, 
etc.,  10  Hare  29 ;  Adams  v.  Brackett,  5  Metcalf  282 ;  Heatherington  v.  Lew- 
enbei^,  61  Miss.  872;  Corwine  v,  Corwine,  24  N.  J.  Eq.  579 ;  see  McCamp- 
bell 9.  McCampbell,  5  Litt.  99 ;  Ford  v.  Gaithur,  2  Rich.  Eq.  270 ;  Cox  v. 
Corkendall,  2  Beas.  188;  Brant's  Will,  40  Mo.  266;  but  eontrCy  Hoye  v. 
Brewer,  8  Gill  &  Johns.  153 ;  Brooke  o.  Rooke,  8  Ch.  D.  680 ;  In  re  Bellis, 
5  Id.  504.  In  Boughton  v.  Boughton,  1  H.  L.  Cas.  406,  oveiruling  s.  c. 
1  Coll.  26,  however,  where  a  testator  gave  rieal  and  personal  estates  to  his  execu- 
tors in  trust  to  receive  the  rents,  issues,  profits,  and  dividends  thereof,  to  retain 
thereout  yearly  £10  for  their  trouble,  and  then  to  pay  certain  Ic^cies  and 
annuities,  it  was  held  that  there  was  to  be  no  apportionment,  and  that  the  per- 
sonal estate  was  the  primary  fund.  This  decision  did  not  meet  with  the  appro- 
bation of  Sir  Edward  Sugden  (Property,  H.  L.  486),  but  it  was  foUowed  by 
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be  more  aocuiatelj  worded  by  confining  it  to  the  general  residue 
after  deduction  of  all  particular  legacies.     For  although  pecuniary 

Lord  Cranworth  in  Tidd  v.  Lister,  S  De  6.,  M.  &  G.  857,  a  very  similar  case. 
In  Robinson  v.  The  Governors,  ut  $up,^  however,  Boughton  v.  Boughton  was 
said  not  to  have  been  intended  to  interfere  with  the  general  rule  just  stated  as 
to  cases  where  the  realty  and  personalty  are  thrown  into  one  mass,  but  that  the 
decision  proceeded  on  the  ground  that  the  construction  of  the  will  in  the  par- 
ticular case  showed  no  intention  to  create  a  common  mass.  On  the  other  hand, 
in  Lewis  v.  Darling,  16  How.  (U.  S.)  10,  it  was  held,  in  effect,  that  where 
legacies  are  given,  and  no  fund  is  expressly  provided  for  their  payment,  but  a 
general  residuary  disposition  of  realty  and  personalty  is  made  to  the  same  per- 
son, it  is  unnecessary,  on  a  bill  to  charge  the  real  estate,  to  show  that  the  per- 
sonalty is  exhausted ;  and  the  language  of  the  court  goes  to  the  length  of  au- 
thorizing a  resort  to  the  realty,  in  such  case,  in  the  first  instance.  This  would 
seem  to  be  against  the  current  of  authorities  in  England  and  this  country,  and 
is  hardly  wairanted  by  those  cited  in  the  opinion,  which  only  show  that,  where 
legacies  are  not  expressly  provided  for,  a  residuary  disposition  of  realty  and 
personalty  makes  them  a  charge  on  land,  about  which  there  can  be  no  doubt. 
But,  before  Lewis  r.  Darling,  it  seemed  equally  clear  that  such  construction 
did  not  the  less  make  the  personalty  the  primary  fund :  Hazenclever  v.  Tucker, 
2  Binn.  525;  Buckley  v.  Buckley,  11  Barb.  S.  G.  43 ;  Leavitt  v.  Wooster,  14 
N.  H.  550.  See  Glery's  Appeal,  85  Pa.  St.  54 ;  Crone's  Appeal,  108  Id.  571. 
The  general  rule  that  a  residuary  disposition  of  realty  and  personalty  will 
render  legacies  otherwise  unprovided  for  a  charge  upon  the  realty,  is  thoroughly 
established :  see  Greville  v.  Browne,  7  H.  L.  Gas.  697  ;  Gallagher's  Appeal, 
48  Pa.  St.  122  ;  Brisben's  Appeal,  70  Id.  405 ;  Mathewson's  Petition,  12  R.  I. 
145 ;  Shulters  v.  Johnson,  88  Barb.  80.  And  see  the  remarks,  in  this  last  case, 
OD  Lewis  V.  Darling  {supra).  An  exception  to  this  rule  is  said  to  obtain  where 
there  are  previous  specific  devises  of  portions  of  the  real  estate :  see  Lupton  v. 
Lupton,  2  Johns.  Ch.  614;  Shulters  v.  Johnson,  supra;  Robinson  v,  Mclvor, 
63  K.  C.  645. 

(5)  The  right  of  a  specific  legatee  disappointed  by  the  recourse  of  a  mort- 
gagee to  the  personal  assets,  to  be  subrogated  to  his  remedy  against  the  land, 
as  against  a  devisee,  was  recognized  in  MoUin  p.  Griffith,  8  Paige  402.  Where 
the  mortgage  was  not  originally  created  by  the  testator,  there  could  be  no  doubt 
of  this  right  See  note,  ante^  p.  261.  Where  several  estates  are  devised 
subject  to  debts,  and  the  testator  subsequently  mortgages  one,  the  devisee  of 
the  mortgaged  estate  is  entitled  to  contribution  from  the  others :  Middleton  v. 
Middleton,  15  Beav.  450.  But  in  Gibson  v.  McCormick,  10  Gill  &  J.  65, 
where  there  was  no  express  charge  of  debts,  the  devisee  of  the  mortgaged 
estate,  in  such  case,  was  held  not  so  entitled ;  and  see  Mason's  Estate,  1  Pars. 
£q.  129 ;  8.  0.  4  Pa.  St.  497. 

(6)  The  English  rule  that  devisees  and  specific  legatees  are  to  contribute 
ratably  after  the  exhaustion  of  the  previous  classes,  was  followed  in  Chase  v. 
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legacies  cannot  be  oonvenientlj  set  apart  in  the  outset,  and  the  de- 
cree,  therefore,  exempts  the  specific  legacies  alone,  jet  if  the  effect 
of  discharging  the  debts  is  to  exhaust  the  personalty,  the  pecuniary 
legacies  wiU  be  made  good  out  of  the  other  assets. 

2.  The  primary  liability  of  the  personal  estate  may  be  trans- 
ferred to  any  portion  of  it  specified  by  the  testator,  as  between  the 
several  objects  of  his  bounty,  though  not  as  against  the  creditors' 
right  over  the  whole.  Or  it  may  be,  to  the  same  extent,  trans- 
ferred from  the  personal  to  the  real  estate,  if  the  intention  to 
exonerate  the  personal  estate  be  expressed  in  the  will,  or  be  mani- 
festly implied  therein.    But  the  presumption  is  against  the  inten- 

Lockerman,  11  Gill  &  J.  185;  Teas's  Appeal,  23  Fa.  Bt.  223;  Armatrong's 
Appeal,  63  Id.  812;  Grim' 8  App.,  89  Id.  833;  see  Alexander  v.  Worthing* 
ton,  5  Md.  498,  and  Skidmore  v.  Eomaine,  2  Bradf.  Snir.  132;  though 
it  was  confined  in  Chase  v.  Lockerman,  with  not  much  consistency,  to  cases 
where  the  assets  pior  in  order  had  been  exhausted  by  specialty  crediton. 
This  distinction  seems  to  be  doubted  in  Alexander  v.  Worthington,  ut  tupr.^ 
and  in  England,  now  that  simple  contract  crediton  have  a  remedy  against  the 
land,  no  longer  exists.  See  aboye  (3).  But  it  has  been  held  in  several  cases 
in  the  United  States,  that  the  specific  legacies  were  to  abate  without  cpntri- 
bution  from  devises:  Livingstone.  Livingston,  3  Johns.  Ch.  148;  Miller  v. 
Harwell,  8  Murph.  194 ;  Warley  v.  Warley,  1  Bail.  £q.  897 ;  Bogen  v. 
Eogers,  1  Paige  183  ;  Hull  v.  HuU,  8  Rich.  £q.  65 ;  £lIiott  v.  Carter,  9  Gratt. 
549 ;  Hoover  v.  Hoover,  5  Pa.  St.  851 ;  but  eonira^  Teas's  Appeal,  28  Pa.  St 
228.  See  also  In  re  Bate,  W..N.  (1890)  17.  In  some  of  these  cases,  how- 
ever, the  English  rule  was  plainly  mistaken ;  and  there  can  be  no  possible  n*> 
son,  upon  principle,  for  making  a  distinction  between  specific  legatees  and 
devisees.  Where  a  legacy  is  charged  on  land,  the  legatee  is  entitled  to  con- 
tribution from  the  other  devisees:  Loomis*s  Estate,  10  Pa.  St.  387 ;  Cryder^s 
Appeal,  11  Id.  72;  Teas's  Appeal,  23  Id.  229.  In  New  York,  under  ^e 
Revised  Statutes,  the  personal  estate  is  to  be  applied  before  real  estate  de> 
scended  and  devised,  and,  therefore,  legatees  are  not  entitled  to  contribution ; 
Skidmore  v.  Romaine,  2  Bradf.  Sunr.  132. 

Where,  therefore,  the  English  rule  is  not  followed,  the  order  is,  after  real 
estate  charged  with  debts,  the  pecuniary  legacies  ratably,  specific  legacies 
ratably,  and  lastly,  devises :  Hoover  v.  Hoover,  5  Pa.  St.  351 ;  EUiott  v. 
Carter,  9  Gratt.  549. 

(7)  Last  in  order  is  real  estate,  over  which  the  testator  has  had  a  general 
power  of  appointment,  which  he  has  exercised,  and  thus  made  assets  for  credi- 
tors :  Fleming  v.  Buchanan,  22  L.  J.  Ch.  886 ;  3  De  G.,  M.  <k  G.  976 ;  Cl^ip 
t'.  Ingraham,  126  Mass.  200.     See  anto,  99,  note. 

See,  on  this  subject  generally,  notes  to  Duke  of  Anoaster  «.  Mayer,  1  Lead. 
Cas.  Eq.  630 ;  and  to  Aldrich  v.  Cooper,  2  Id.  78. 
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tion  to  exonerate^  and  in  fiivor  of  oonakleriDg  the  real  estate  as 
an  auxiliaiy  Aind.^ 

3.  A  doubt  has  arisen  whether  assets  of  the  third  cass  are  con- 
fined to  lands  descended  to  the  heir,  or  whether  the  late  act,  declar- 
ing that  the  lands  of  which  a  debtor  shall  die  seisedy  shall  be  assets 
f<H*  payment  of  his  debts,  has  the  effect  of  including  lands  escheated 
to  the  lord ;  and  a  fiirther  doubt  whether,  if  the  escheated  lands 
are  liable,  *their  liability  is  prior  or  subsequent  to  that  of  r3icog4'i 
lands  specifically  devised.  The  first  of  these  points  has  been 
determined  against  the  lord ;  the  second  appears  to  be  imdecided.' 

4.  The  liability  of  assets  of  the  fifth  class,  viz.,  mortgaged  pro- 
perty, has  been  the  subject  of  much  discussion.  But  the  rule,  as 
here  stated,  appears  to  be  consistent  with  all  the  decisions,  and  to 
be  founded  on  a  correct  principle,  viz.,  that  mortgaged  estates, 
whether  devised  or  descended,  shall  be  liable  for  payment  of  the 
mortgaged  debts,  as  assets  which  the  testator  has  expressly  charged, 
but  that  their  liability  shall  be  subordinate  to  that  of  assets  chai^ged 
by  will ;  because  the  tact  of  such  a  chai^  being  made  by  the  tes- 
tator denotes  his  intention  to  exonerate  the  estate.*  They  are  ao- 
cordii^ly  liable  in  the  hands  of  a  devisee,  as  a  fund  for  payment 
of  the  particular  debt,  immediately  after  property  charged  with 
debts,  and  specifically  given  subject  to  the  charge.  Nor  will  the 
order  of  their  liability  be  altered,  although  the  devise  be  in  terms 
^^subject  to  the  mortgage  f^  for  these  words  mean  no  more  than  a 
gift  of  the  estate  would  imply.  On  the  other  hand,  the  liability  is 
prior  to  that  of  property  given  without  a  chai^,  including  general 
pecuniary  l^acies,  but  exclusive  of  a  mere  residuary  gift ;  because 
a  residuary  gift  denotes  no  intention  of  bounty,  except  as  subject 
to  all  l^al  charges.  If  a  mortgaged  estate  descend  to  the  heir,  it 
will  be  liable  as  assets  by  descent  after  land  devised  for  payment  of 
debts.^ 

>  8  Jann.  on  WiUs  664-600;  CoIIis  r.  Bobins,  1  De  6.  &  S.  131. 

*  3  &  4  Wm.  4,  c.  104 ;  Evans  v.  Brown,  5  Bear.  114  ;  11  Law  J.  849. 

*  But  now,  by  Stat.  17  &  18  Vict.  ch.  118,  a  mortgage  debt  id  primarily  a 
charge  upon  the  mortgage  estate.  There  has  been  some  conflict  of  authority 
upon  the  constraction  of  this  act.  See  Woolstencrofb  v.  Woolstencroft,  2  De 
G.,  F.  &  J.  347 ;  Moore  v.  Moore,  1  6.,  J.  &  S.  602 ;  Maxwell  v,  Hyslop,  L. 
R.  4  £q.  407.     See  also  Hill  on  Trustees  357,  note  (4th  Am.  ed.). 

*  Halliwell  v.  Tanner,  1  R.  &  N.  683  ;  Wythe  v.  Henniker,  2  M.  &  E.  985; 
Johnson  v.  Child,  4  Hare  87 ;  Lockhart  v.  Hardy,  9  Beav.  849. 
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In  order,  however,  to  charge  any  other  assets  in  priority  to  the 
mortgaged  estate,  it  is  essential  that  the  mortgage  debt  be  originally 
a  personal  one,  and  that  it  be  so  in  reference  to  the  testator  him- 
self, so  that  the  land  is  merely  liable  as  a  collateral  security.  If 
the  land  were  originally  the  primary  fund,  e.  ^.,  if  a  jointore  or 
portion  be  charged  on  land,  with  a  collateral  covenant  to  make  it 
R2651  ^^^ ;  or  if  it  *has  become  the  primary  fimd  in  reference 
to  the  testator,  e.  ^.,  if  he  acquired  it  subject  to  the  diarge, 
and  has  not  assumed  the  charge  as  his  personal  debt,  the  devisee  or 
heir  is  clearly  liable.^ 

The  doctrine  respecting  mortgaged  estates  applies  also  to  legacies 
of  chattels  pledged  by  the  testator,  or  which  at  the  time  of  his 
death  were  subject  to  a  charge ;  and  has  been  held  to  include  the 
future  calls  on  railway  shares,  where  the  testator  was  an  original 
subscriber  to  the  undertaking.* 

5.  In  regard  to  assets  of  the  fourth  and  sixth  classes,  where  both 
personal  and  real  estate  are  included,  a  question  has  arisen,  whether 
the  personal  and  real  estate  should  contribute  pro  raixiy  or  whether 
the  personalty  is  first  liable.  It  has  been  determined  that  in  both 
cases  there  is  a  liability  pro  raJtay  and  that,  accordingly,  if  land  be 
devised,  and  the  testator  die  indebted  by  bond,  a  specific  l^atee 
may  compel  the  devisee  to  contribute.'  A  question  may  also  arise 
under  the  present  law  as  to  the  possible  right  of  a  specific  l^atee 
of  personalty  to  be  exonerated  by  a  general  or  residuary  devise  of 
land.  Under  the  old  law  every  devise  of  real  estate  was  held 
specific,  because  the  testator  only  could  devise  the  lands  which  he 

1  Scott  r.  Beecber,  6  Mad.  96 ;  Oxford  v.  Rodney,  14  Ves.  417 ;  Erelyii  v. 
Evelyn,  2  P.  Wms.  664,  Coze's  note ;  Ancester  o.  Mayer,  1  B.  C.  C.  453 ;  Ib- 
betson  v.  Ibbetson,  12  Sim.  206.  Tbis  distinction  baa  been  generally  recog- 
nized. See  Cumberknd  v.  Codrington,  8  Jobna.  Cb.  227,  wberein  it  was  beld 
tbat  if  a  person  purcbases  an  estate  subject  to  a  mortgage,  and  dies,  bis  per^ 
sonal  estate,  as  against  bis  personal  representatives,  sball  not  be  applied  to  ex- 
onerate tbe  knd,  unless  tbere  be  strong  and  decided  proof  tbat  in  taking  tbe 
encumbered  estate,  be  meant  to  make  tbe  mortgage  debt  a  personal  debt  of  bit 
own.     See  also  note  to  page  261,  $upra, 

'  Knigbt  V.  Davis,  8  M.  &  E.  85S ;  Blount  v.  Hipkins,  7  Sim.  51 ;  Jacques 
V.  Cbambers,  2  Coll.  485. 

*  Roberts  o.  Walker,  1  R.  &  M.  752;   Attorney-General  v.  Soutbgate,  12 
Sim.  77 ;  Bougbton  v.  James,  1  Coll.  26 ;  see,  on  this  case,  note,  onto,  268  \ 
Tombs  V  Rocb,  2  Coll.  490 ;  Gervis  v.  Gervis,  14  Sim.  654 
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held  at  ihe  date  of  his  will.  By  the  recent  Wills  Act  this  rule  is 
altered^  and  a  general  or  a  residuary  devise  is  made  to  extend  to  all 
the  real  estate  belonging  to  the  testator  at  the  time  of  his  death. 
A  gift,  therefore,  of  land  in  general  terms  has  now  ceased  to  be  a 
specific  devise.^ 

The  order  of  liability  which  has  been  above  explained, 
*8ubject  to  any  variations  directed  by  the  will,  is  that  in 
accordance  with  which  the  several  portions  of  the  assets  ^  -'  - 
will  be  successively  applied.  It  may,  however,  occur,  that  in  the 
coarse  of  administration,  some  portion  of  the  estate  has  paid  more 
than  its  share,  or  that  claims,  for  which  several  funds  were  liable, 
have  been  so  paid  as  to  exhaust  a  fund,  which  alone  was  applicable 
for  another  claim.  If  irregularities  of  this  kind  occur,  they  will 
be  rectified  by  the  equities  next  considered,  of  contribution,  of  ex- 
oneration, and  marshalling. 

>  1  Vict.  c.  26 ;  2  Jarm.  on  Wills  547,  n.  Bat  see  Lancefield  v.  Iggalden, 
10  Ch.  App.  Cas.  186 ;  Jackson  v.  Pease,  L.  R.  19  Eq.  96 ;  in  both  of  whkh 
cases  it  was  held  that  a  general  devise  of  lands  continued  to  be  specific,  in  spite 
of  the  Wills  Act 
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[*267]  *CHAPTEE   V. 

OF  CONTBIBUnON,  EXONERATION,  AND  HABSHALUNO. 

The  equity  for  adjusting  liabilities  under  a  common  charge 
arises  where  a  charge  or  claim  affecting  several  persons  is  or  may 
be  enforced  in  the  matter,  not  unjust  in  the  person  enforcing  it, 
but  unjust  or  irr^ular  with  r^ard  to  their  liabilities  inter  se. 
And  it  is  exercised  under  the  three  forms  of  contribution,  exone- 
ration, and  marshalling. 

The  equities  of  contribution  and  exoneration  arise  where  several 
persons  are  bound  by  a  common  charge  not  arising  ex  deSdo,  and 
their  order  of  liabiliiy  has  been  accidentally  deranged.  If  the  lia- 
bilities be  joint,  he  who  has  paid  more  than  his  share  is  entitled  to 
contribution  from  the  rest.^  If  some  are  liable  in  priority  to  the 
rest,  the  parties  secondarily  liable,  if  compelled  to  discharge  the 
claim,  are  entitled  to  exoneration. 

*  The  doctrine  of  contribation  is  not  so  much  founded  on  contract  as  on  the 
principle  of  equity  and  justice,  that  irhere  the  interest  is  common,  the  burden 
also  shall  be  common.  Qui  $entit  commodum^  tentire  debet  et  antu :  Camp> 
bell  o.  Mesier,  4  Johns.  Ch.  834 ;  s.  c.  6  Id.  21 ;  Russell  v.  Failerf  1  Oh.  St. 
827 ;  White  v.  Banks,  21  Ala.  705 ;  Steel's  Appeal,  72  Pa.  St.  101 ;  Gring'i 
Appeal,  89  Id.  886 ;  Harlan  v.  Sweeny,  1  Lea  (Tenn.)  682 ;  Bragg  v.  Pat» 
terson,  85  Ala.  288;  Drummond  v.  Yager,  10  111.  App.  880.  See  the  r^ 
marks  in  Yonge  v.  Reynell,  9  Hare  809.  Where,  therefore,  land  subject  to 
a  lien  is  held  bj  tenants  in  common,  and  one  is  compelled  to  paj  the  lien 
creditor  more  than  his  proportion,  he  or  his  lien  creditors  may  be  subrogated 
to  the  lien  for  the  excess :  Gearhart  v.  Jordan,  1 1  Pa.  St.  825 ;  Watson's 
App.,  90  Id.  426;  Moon  v.  Jennings,  119  Ind.  180;  Calkins  v.  Steinbach,  66 
Cal.  117.  Though  if  the  debt  be  a  personal  one  of  the  tenant  in  common  pay- 
ing, or  of  his  own  grantor,  no  right  of  contribution  of  course  exists :  Wager 
V.  Chew,  15  Pa.  St.  828  ;  Cook  v.  Hinsdale,  4  Cush.  184.  And  the  principle 
of  ratable  contribution  does  not  apply  where  the  deeds  of  conTcyance  estab- 
lish the  rights  of  the  several  co-tenants  and  define  their  Kabiltties  as  to  contri- 
bution :  Tullar  v.  Baxter,  59  Vt.  467.  Nor  is  the  right  of  snbroftation  en- 
forceable where  it  will  work  injustice.  See  Greenlaw  v.  Petdt,  87  Teon.  467. 
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In  order  that  either  of  these  equities  may  arise,  it  is  essential 
that  the  charge  be  binding,  and  that  it  do  not  arise  ex  deUdo. 

The  Yolontaiy  a6t  of  one  party,  in  expending  money  for  the 
benefit  of  all,  will  not  create  a  right  to  contribution.^  A  co-owner 
of  land,  for  instance,  though  bound  to  pay  a  mortgage  on  the  es- 
tate, is  not  bound  to  make  repairs  or  meliorations,  and,  therefore, 
cannot  be  compelled  to  contribute  to  their  costs,  unless  they  have 
been  done  by  his  consent,  or  under  a  special  custom.'  But  th«:e 
is  an  exception  in  fitvor  of  houses  and  mills,  and  of  the  necessary 
*repairB  which  they  require.'  A  similar  exception  has,  by  r^oaQi 
many  foreign  jurists,  been  thought  applicable  to  ships,  on 

>  See  Webster's  App.,  86  Pa.  St.  409 ;  Watson  v,  Wilcox,  89  Wis.  648. 

'  Walter  o.  Greenwood,  29  Minn.  87 ;  Coakley  v.  Mahar,  86  Hun  157. 
See  Pickering  v.  Pickering,  63  N.  H.  468;  Ford  v.  Enapp,  102  K.  Y.  185; 
Sntton  V.  Sutton,  26  S.  C.  33. 

*  Co.  Litt.  200  b.  See  4  Kent  Com.  870;  Anderson  v.  Greble,  1  Asbm. 
186;  Beaty  v,  Bordwell,  91  Pa.  St.  488;  Alexander  v.  Ellison,  79  K7.  148; 
Fowler  v.  Fowler,  50  Conn.  256.  But  see  Leigb  v,  Dickerson,  15  Q.  B.  D. 
60.  A  tenant  in  common  is  not  entitled  to  charge  bis  co-tenant  witb  a  pro- 
portion of  tbe  expenses  incurred  for  the  benefit  of  the  common  property :  Car- 
Ter  9.  MiUer,  4  Mass.  559;  Cheeseborough  t;.  Green,  10  Conn.  818;  4  Kent 
Com.  870 ;  Norris  v.  Hill,  1  Mann.  (Mich.)  202 ;  Crest  v.  Jack,  8  Watts  288 ; 
Volentine  v,  Johnson,  1  Hill  Ch.  46 ;  Hancock  v.  Day,  1  McMuUan  £q.  69 ; 
Thompson  v.  Bostwick,  Id.  75 ;  Holt  v.  Robertson,  Id.  475  ;  Chapin  v.  Smith, 
52  Conn.  260;  though  see  Payton  v.  Smith,  2  DeT.  &  Batt.  £q.  825,  849; 
and,  e  eonversOj  where  land  belonging  to  tenants  in  common  or  joint  tenants 
yields  no  profit,  and  one  of  the  owners  enters  and  renders  the  estate  produo- 
tive,  the  others  cannot  claim  a  share  of  the  profits :  Id. ;  Nelson  v.  Clay,  7  J. 
J.  Marsh.  188.  See,  under  special  statutes  in  Maine  and  New  Hampshire, 
Bellows  V.  Dewey,  9  N.  H.  278 ;  Buck  o.  Spoffbrd,  81  Me.  84.  Where  a 
tenant  in  common  has  advanced  money  to  pay  off  an  encumbrance  on  the  land 
held  in  common,  he  is  entitled  to  contribution:  Carter  r.  Penn,  99  IlL  890; 
Griffith  V,  Robinson,  14  HI.  App.  877.  So  of  a  tax :  Kites  0.  Church,  142 
Mass.  586;  Eads  v,  Retherford,  114  Ind.  273.  But  see  Preston  v.  Wright, 
81  Me.  806;  Stover  p.  Cory,  58  la.  708.  The  right  of  contribution  does  not 
apply  to  the  expense  incurred  by  one  of  several  parties  subject  to  a  joint  lia- 
bility in  attempting  to  defend  himself  against  the  claim  unless  authorized  by 
the  others :  Knight  v,  Hughes,  8  C.  &  P.  467.  But  this  rule  does  not  apply 
where  the  cost  is  recovered  in  a  judgment  against  all  the  joint  obligors,  for 
there  the  cost  has  become  a  common  burden :  Boardman  v.  Paige,  11  N.  H. 
481;  Davis  v.  Emerson,  17  Me.  64;  Newcomb  v.  Gibson,  127  Mass.  896. 
Nor  does  it  apply  where  the  cost  is  sought  to  be  recovered  under  a  promise  of 
indemiiity :  Hadsell  v.  Hancock,  8  Gray  526  ;  Duffield  r.  Scott,  8  T.  R.  874 ; 
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general  grounds  of  maritime  polic7 ;  bat  the  rule  of  the  common 
law  is  different ;  and^  in  the  absence  of  any  express  or  implied 
agreement^  throws  the  costs  of  any  repairs  on  the  party  directing 
them.* 


Bonnej  v.  Seeley,  2  Wend.  481.  The  judgment  most  be  paid  and  satinied 
before  contribution  will  be  enforced.  A  payment  of  money  for  the  parchaae 
and  assignment  of  the  judgment  to  a  third  person  gives  no  such  claim :  Becker 
V.  Farwell,  25  111.  App.  432.  Where  co-tenants  make  partition  of  land  8ub> 
ject  to  a  mortgage,  the  share  of  the  premises  set  off  to  each  is  primarily  chai^ge- 
able  with  half  of  the  mortgaged  debt :  Rathbone  v.  Clark,  9  Paige  648.  Where, 
in  partition  proceedings,  a  tenant  in  common  has  allotted  to  him  a  purpart  that 
has  been  sold  without  his  knowledge,  he  is  entitled  to  contribution  against  the 
other  tenants :  Western  r.  Skiles,  85  Fed.  Rep.  674. 

'  Story  on  Partnership,  ss.  421-6;  Smith* s  Merc.  Law  175;  Hardy  «. 
Sproule,  81  Me.  71 ;  Reed  v,  Bachelder,  84  Id.  205 ;  Schooner  WiUiam 
Thomas  v,  Ellis,  4  Harring.  809 ;  Brooks  v,  Harris,  12  Ala.  555  ;  Turner  v. 
Burrows,  8  Wend.  144.  Though  part  owners  are  liable  to  contribute  for  re- 
pairs and  necessary  expenses  incurred  by  one,  with  the  consent  of  all,  and  for 
the  common  benefit :  Story  Partn.,  §  419 ;  see  Hopkins  v.  Forsyth,  14  Pa.  St. 
84 ;  Bower  o.  Peters,  71  Me.  463.  But  a  part  owner  is  not,  though  ship's 
husband,  authorized  to  borrow  money  :  Arey  v.  Hall,  81  Me.  17  ;  or  to  pur- 
chase a  cargo  on  credit :  The  Ole  Oleson,  20  Fed.  Rep.  884  ;  or  to  insure  the 
ship:  see  Oliver  v.  Green,  8  Mass.  184 ;  Adams  v.  Pittsb.  Ins.  Co.,  95  Fa. 
St  848 ;  and  hence  is  not  entitled  to  contribution  therefor :  Turner  v.  Borrows, 
tU  supra;  Patterson  v.  Chalmers,  7  B.  Mon.  598;  Flanders  on  Shipping, 
§  885.  Whether  one  pavt  owner  has  a  lien  upon  the  shares  of  the  rest  for  his 
advance,  b  an  unsettled  question  in  this  country.  Of  course,  no  such  lien  can 
be  claimed  where  no  right  of  contribution  exists :  McDonald  v.  Black,  20  Ohio 
198.  And  in  England,  it  is  now  held,  on  the  authority  of  the  decision  of  Lord 
Eldon,  in  £x  parte  Young,  2  Yes.  &  B.  242,  overruling  Lord  Hardwicke  in 
Doddington  v.  Hallet,  1  Yes.  497,  that  no  such  lien  exists  in  any  case.  Lord 
Eldon's  opinion  was  followed  in  Patton  v.  The  Schooner  Randolph,  1  Gilp. 
457 :  Merrill  v.  Bartlett,  6  Pick.  46 ;  The  Jennie  B.  Gilkey,  20  Fed.  Rep.  161  ; 
The  Daniel  Eaine,  85  Id.  785 ;  and  by  Chancellor  Kent  in  Nicoll  v.  Mumford, 
4  Johns.  Ch.  522.  The  latter  decision,  however,  was  overruled  on  appeal,  by 
a  majority  of  the  Court  of  Errors:  Mumford  v.  NicoU,  20  Johns.  611 ;  and 
the  earlier  doctrine  followed ;  as  it  was  also  in  Hewitt  o.  Sturdevant,  4  B. 
Mon.  458 ;  Pragoff  v.  Heslep,  1  Am.  L.  Reg.  747 ;  by  Ch.  Dessaussnre  in 
Seabrook  v.  Rose,  2  Hill  Eq.  558 ;  and  it  was  approved  in  McDonald  «.  Black, 
20  Ohio  198.  In  Missouri,  part  owners  of  steamboats  have  a  lien  by  statute : 
Langstaff  v.  Rock,  18  Mo.  579.  See  also,  on  this  subject,  Gallatin  v.  The 
Pilot,  2  Wall.  Jr.  592 ;  Knox  r.  Campbell,  1  Pa.  St.  866 ;  and  Hopkins  v. 
Forsyth,  14  Id.  84 ;  where  it  seems  to  have  been  held,  that  a  purchaser  of  tlM 
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If  the  liability  arise  ex  ddido  there  is  no  right  to  oontribution ; 
for  there  is  no  equity  between  wrongdoers.^  Bat  it  is  otherwise 
with  respect  to  mere  breaches  of  trust,  not  involving  any  actual 
fraud.  In  such  cases  each  de&ulting  trustee  is  severally  liable  to 
the  cestui  que  trust  for  the  whole  loss ;  but  contribution  may  be  en- 
forced as  between  the  tnistees  themselves ;  and  if  any  third  person 
has  knowingly  reaped  the  benefit  of  the  breach  of  trust,  the  loss 
may  be  eventually  cast  on  him.' 

The  rights  now  under  consideration  are  acknowledged  both  at 
law  and  in  equity,  and  so  iar  as  the  machinery  of  the  common  law 
will  allow,  may  be  enforced  in  an  action.  But  the  means  of  enforce- 
ment at  law  are  very  limited ;  for,  in  addition  to  the  impossibility^ 

interest  of  a  part  owner,  at  Bheriff 's  sale,  was  not  subject  to  such  a  lien ;  anil 
yet,  that  it  could  not  be  claimed  upon  the  proceeds. 

There  may  be,  indeed,  a  partnership  in  a  ship,  either  generally,  or  on  a 
particular  adventure,  as  in  any  other  chattel:  Hewitt  v.  Sturdeyant^  4  B^ 
Mon.  459;  Knox  v.  Campbell,  1  Pa.  St.  866;  Story  Partn.,  §  408;  Mumford 
r.  Nicoll,  20  Johns.  611 ;  so  also  in  the  use  of  a  ship:  Hendy  n.  Maich,  75 
Cal.  566.  And  in  such  case,  the  part  owners  will  be  entitled  to  all  the  equities 
and  liens  which  arise  from  that  relationship.  But,  on  the  other  hand,  they 
cannot  claim  contribution  or  subrogation,  until  the  whole  partnership  affairs  are 
settled:  Story  Partn.,  §§  219,  419,  etc.,  260;  see  Bailey  v.  firownfield,  20 
Fa.  St.  45. 

>  Contribution  will  not  be  enforced  in  equity  between  wrongdoers;  especially 
when  the  party  who  seeks  it  does  not  stand  in  asguali  jure  with  the  other : 
Peck  9.  Ellis,  2  Johns.  Ch.  131.  Courts  of  justice  will  not  lend  their  aid  to 
equalize  burdens  in  such  cases,  but  will  leare  the  parties  where  they  find  them  i 
Bartle  r.  Nutt,  4  Pet  184 ;  see  also  MiUer  v.  Fenton,  11  Paige  18;  Dupuy  v. 
Johnson,  1  Bibb.  562 ;  Rhea  v.  White,  8  Head  (Tenn.)  121 ;  Anderson  v. 
Saylor,  Id.  551 ;  Bleakley's  Appeal,  66  Pa.  St.  187 ;  Churchill  v.  Holt,  181 
Mass.  67  ;  Baird  v.  Mid  vale  Steel  Works,  12  Phila.  255 ;  Nichols  v.  Nowling, 
82  Ind.  488 ;  Herr  v.  Barber,  2  Mackey  (D.  C.)  545 ;  Shemer  v.  Spear,  92 
X.  C.  148 ;  Becker  v.  Farwell,  25  Dl.  App.  432.  But  this  rule  is  not  of  universal 
application :  Goldsborough  v.  Darst,  9  111  App.  205 ;  Janvrin  v.  Curtis,  63  N. 
H.  812.  It  only  applies  to  cases  where  the  parties  who  claim  contribution 
have  engaged  together  in  doing,  knowingly  or  wantonly,  a  wrong :  Acheson  v. 
Miller,  2  Oh.  St.  203 ;  Moore  v.  Appleton,  26  Ala.  633  ;  Aukeny  v.  Moffett, 
87  Minn.  109.  Nor  does  it  apply  to  a  person  made  a  wrongdoer  by  inference 
of  law  only  :  Merry  weather  v.  Nixan,  2  Smith's  Lead.  Cas.  *456;  Adamson  v. 
Jarvis,  4  Bin.  66. 

'  Meiryweather  v.  Nixan,  8  T.  186 ;  Lingard  v,  Bromley,  1  Yes.  &  B.  114 ; 
Seddon  v.  Connell,  10  Sim.  79,  86 ;  Attorney-General  v.  Wilson,  Cr.  &  P.  1 ; 
•ee  Hill  on  Trustees  (4th  Am.  ed.)  814,  and  notes. 
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oommon  to  all  classes  of  acoount,  of  obtaining  discovery  on  oath  or 
satisfactorilj  investigating  the  items,  there  are  other  special  diffi- 
culties, originating  in  the  necessity  of  sning  each  party  liable  in  a 
separate  action,  which  renders  it  difficult  to  insure  verdicts  for  tlie 
true  ratable  shares,  and  disables  the  court,  where  one  of  several 
contributors  proves  insolvent,  from  distributing  the  consequent  loss 
ratably  among  the  rest^ 

Two  equities  of  contribution  and  exoneration  are  both  exempli- 
fied in  the  case  of  suretyship  f  the  one  by  the  rights  of  sureties  as 

>  Cowell  V.  Edwards,  2  Bos.  &  P.  268 ;  Bering  v.  Earl  of  Winchelsea,  Id. 
2^0 ;  Brown  v.  Lee,  6  B.  &  C.  689.  The  jurisdiction  of  equity  in  cases  of 
contribution  is  not  affected  because  a  remedy  now  exists  at  common  law :  Veile 
v.  Hoag,  24  Vt.  46;  Wayland  v.  Tucker,  4  Gratt.  268;  Couch  r.  Teny,  12 
Ala.  225 ;  Hickman  v.  McCurdy,  7  J.  J.  Marsh.  559. 

'  The  doctrines  which  are  applied  in  equity  to  the  relation  of  creditor  and 
surety  will  be  found  discussed  with  great  ability  and  clearness  in  the  notes  to 
Rees  V.  Berrington,  2  Lead.  Cas.  £q.  974.  The  following  is,  for  the  most 
part,  a  summary  of  the  conclusions  drawn  by  the  learned  editor  from  the 
American  cases : — 

As  it  is  of  the  essence  of  the  contract  of  the  surety  that  ho  shaD  see  to  the 
performance  of  the  obligation  himself,  the  creditor  is  not  bound  in  any  way 
towards  him,  to  diligence  in  the  enforcement  of  his  remedies,  against  the  prin- 
cipal.  The  neglect  or  omission  to  take  proper  measures,  by  which  all  oppor- 
tunity of  collecting  the  debt  is  lost,  unless,  perhaps,  when  amounting  to 
fraud,  will  not  affect  the  liability  of  the  surety :  Dawson  v,  Lawes,  23  L.  J.  Ch« 
434.  The  only  exception  to  this  doctrine  is  in  Pennsylyania,  in  the  case  of  a 
guarantee  which,  in  that  state,  whether  under  seal  or  not,  imports  on  the  psrt 
of  the  grantor  merely  an  obligation  to  pay  if  the  principal  debtor  cannot,  whOe 
that  of  the  surety  arises  if  the  principal  does  not  pay.  In  such  case,  therefoi^ 
it  is  held  to  be  the  duty  of  the  creditor  to  pursue  the  principal  at  once  to  insol- 
vency, or  at  least  that  actual  insolvency  shall  exist  before  he  can  turn  round  on 
the  guarantor :  Parker  v.  Culvertson,  1  Wall.  Jr.  149,  and  cases  cited ;  McClnr^ 
V.  Fryer,  15  Pa.  St.  293 ;  Marberger  v.  Pott,  IG  Id.  13 ;  Beigert  v.  White,  52 
Id.  438.  Unless,  however,  the  guarantee  is  special,  as  to  pay  a  note  **  when 
due ;"  in  which  case  the  principal  need  not  be  pushed  to  insolvency :  Camp, 
bell  V.  Baker,  46  Pa.  St.  243.     See  also  Toles  r.  Adee,  91  K.  Y.  562. 

Apart  from  this  special  case,  it  is  well  established,  therefore,  that  indulgence 
to  the  principal,  even  by  express  promise  to  give  time,  unless  the  promise  be 
upon  consideration,  or  otherwise  legally  binding;  or  delay  in  proceedings 
against  the  debtor,  whether  before  or  after  suit  commenced,  will  not  discharge 
the  surety  itself,  whatever  may  be  its  effects  to  his  injury.  See  also  Marbe!|^er 
V.  Pott,  16  Pa.  St.  13 ;  Pittsburgh,  etc.,  R.  R.  v.  Shaeffer,  59  Id.  850;  Black 
River  Bank  v.  Page,  44  N.  Y.  453 ;  Dare  v.  Hall,  70  Ind.  545 ;  Kerns  r.  Ryan, 
26  111.  App.  177 ;  Howard  r.  Finney,  32  La.  An.  1305 :  Thompson  v.  Ro^in- 
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between  themselves ;  the  other  by  their  rights  as  against  the  prin- 
cipal. 

son,  34  Ark.  44 ;  Edwards  v.  Dai^n,  80  S.  C.  1 77 ;  Hagood  v,  Blythe,  87  Fed. 
Rep.  249 ;  Holliday  v.  Poole,  77  6a.  159 ;  logcls  v.  SutlifT,  36  Kan.  444 ;  Hart- 
man  V,  Redman,  21  Mo.  App.  124;  Hubbard  v.  Hart,  71  la.  668 ;  Banks  v. 
State,  62  Md.  88  ;  Updike  o.  Lane,  78  Va.  182  ;  Brown  o.  Chambers,  63  Tex. 
131 ;  Kindt's  App.,  102  Pa.  St.  441 ;  Turner  v,  Williams,  73  Me.  466 ;  Wilson 
V.  Powers,  130  Mass.  127 ;  Denick  o.  Hubbard,  27  Hun  347 ;  Neal  v.  Freeman, 
85  N.  C.  441 ;  Knight  v.  Charter,  22  W.  Va.  422 ;  Bebout  v.  Bodle,  38  Oh.  St. 
500 ;  Miller  v.  Hatch,  72  Me.  481 ;  Summerhill  v,  Tapp,  52  Ala.  227.  And 
though  both  in  England  and  the  United  States  generally,  coUaterala  held  hy  the 
creditor  are  considered  as  constituting  a  trust  fund  for  the  benefit  of  the  sureties, 
jet  contrary  to  the  doctrine  in  the  former  country,  the  creditors  seem  to  be 
held  here  to  no  greater  diligence  with  respect  to  them  than  to  his  direct 
remedies. 

Where,  however,  the  creditor  acts  in  such  a  way  as  directly  to  impair  or  destroy 
the  relations  of  the  principal  to  the  surety,  or  the  right  of  the  latter  to  recourse 
or  indemnity,  it  will  operate  as  a  discharge  of  the  surety  to  the  extent  of  the 
injury  actually  suffered  by  him.  Thus,  in  the  case  of  a  binding  promise  to  give 
time  to  the  principal,  for  however  short  a  period^  or  a  fortiori^  of  his  release : 
King  9.  Haynes,  35  Ark.  463 ;  Adams  v.  Way,  32  Conn.  160 ;  Bumap  v.  Rob- 
ertson, 75  6a.  689 ;  Post  v.  hoaey,  111  Ind.  74 ;  Morgan  v.  Thompson,  60  la. 
280 ;  Preston  r.  Hennig,  6  Bush  (Ky.)  556 ;  Gay  o.  Blanchard,  32  Lia.  An. 
497 ;  Wright  o.  Watt,  52  Miss.  634 ;  Merchants'  Ins.  Co.  v,  Hanck,  83  Mo.  21 ; 
Haskell  v,  Burdette,  35  N.  J.  £q.  31 ;  Kane  v.  Cortesy,  100  N.  Y.  132 ;  Forbea 
V.  Sheppard,  98  N.  C.  Ill ;  Calvert  v.  Good,  95  Pa.  St.  65 ;  Riddle  v.  Thomp- 
son,  104  Id.  380;  Grayson's  App.,  108  Id.  581 ;  Apperson  v..  Cross,  5  Heisk. 
(Tenn.)  481 ;  Callaway  v.  Price,  32  Gratt.  (Va.)  1 ;  Glenn  v.  Morgan,  23  W. 
Va. 467 ;  Munster  &  Leinster  Bank  p.  France,  24  L.  R.  Lr.  82;  33  Solic.  J.  731, 
744.  But  a  surety  may  waive  this  privilege :  Bramble  v.  Ward,  40  Oh.  St. 
267.  See  Warren  o.  Fant,  79  Ky.  1.  And  he  is  not  discharged  unless  the 
saretyship  is  known  to  the  holder  of  the  obligation :  Lamson  v.  Yevay  Bank, 
82  Ind.  21 ;  Thorp  v.  Parker,  86  Ind.  102.  But  see  Templeton  v.  Shakley, 
107  Pa.  St.  870.  And  the  mere  fact  that  the  creditor  takes  from  the  principal 
m  mortgage,  etc.,  as  collateral  security  which  matures  after  the  maturity  of  the 
debt,  does  not  of  itself  extend  the  time  or  discharge  the  surety :  Brandt  on 
8aret3rship,  §  320;  U.  8.  v.  Hodge,  6  How.  879;  Pendexter  v.  Vernon,  9 
Humph.  (Tenn.)  84 ;  Mobile,  etc.,  R.  R.  Co.  v.  Brewer,  76  Ala.  135 ;  Bank  of 
Pa.  V.  Podos,  10  Watts  (Pa.)  148.  Upon  the  abandonment  or  relinquishment 
of  collateral  securities,  or  the  relinquishment  of  any  lien  obtained  by  suit  on  the 
debtor's  property,  or  upon  any  similar  act  on  the  part  of  the  creditor,  he  loses 
thereby  his  right  of  recourse  to  the  surety :  Allen  r.  O' Donald,  23  Fed.  Rep. 
578 ;  Wasson  v.  Hodshire,  108  Ind.  26 ;  Hubbard  v.  Pace,  34  Ark.  80 ;  Reed 
o.  Cramb,  22  HI.  App.  34 ;  Clow  v.  Derby  Coal  Co.,  98  Pa.  St.  432 ;  Hutchin- 
son o.  Woodwell,  107  Id.  509 ;  Templeton  v.  Shakley,  107  Id.  870 ;  Brown  v, 
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r*ocoi  *'^®  right  of  oontribution  arises  between  sureties  where 
^        -I  one  has  been  called  on  to  make  good  the  principal's  de- 

• 

Bathburn,  10  Or.  158 ;  Quild  v.  Batler,  127  Mass.  886 ;  Nelson  o.  Mancbf  28 
Minn.  314.  See  Lafayette  Bank  v.  Hill,  76  Ind.  228.  Bnt  this,  as  has  been 
stated,  only  takes  place  when  such  conduct  results  in  actual  injury  to  the  surety, 
and  simply  to  that  extent.  See  also  N.  H.  Savings  Bank  o.  Colcord,  16  N.  H. 
128 ;  Everly  v.  Bice,  20  Pa.  St.  297 ;  Armistead  v.  Ward,  2  Pratt.  &  H.  504 ; 
The  People's  Bank  v.  Pearson,  8  Yt.  715;  Phares  v.  Barbour,  49  Bl.  870; 
Kirkpatrick  v,  Uowk,  80  III.  122;  Paine  v.  Jones,  76  N.T.  274;  Whelen  r. 
Boyd,  114  Pa.  St  228 ;  Weir  Plow  Co.  v.  Walmsley,  110  Ind.  242 ;  Jones  r. 
Bangs,  40  Oh.  St.  189 ;  U.  S.  v.  O'Neill,  19  Fed.  Bep.  567 ;  Warren  v.  Fant, 
79  Ky.  1 ;  sec  Western  Bldg.  Ass'n  v,  Fitzmaurice,  7  Mo.  App.  288 ;  Howe 
Machine  Co.  v.  Woolly,  50  la.  549.  The  remedy  against  a  surety  may  be  ex- 
pressly reserved:  Boaler  v.  Mayor,  19  C.  B.  N.  S.  76 ;  Union  Bank  v.  Buck, 
8  Hurl.  &  Colt.  672 ;  Barkyat  v.  Ellis,  45  N.  Y.  107 ;  Mueller  v.  Dobschnts, 
89  111.  176 ;  Stirewalt  v.  Martin,  84  N.  C.  4 ;  Norman  v.  Bolt,  1  C.  &  £.  77. 
Where  the  creditor  has  gone  further,  and  varied  the  terms  of  the  original  con- 
tract in  any  essential  matter,  the  surety  is  absolutely  dischaiged,  though  the 
alteration  may  be  shown  to  be  actually  for  his  benefit,  when  he  does  not  assent 
to  the  change.  See  Smith  v.  United  States,  2  Wall.  288 ;  Marsh  9.  Grifiin,  42 
Iowa  408  ;  White  v.  Life  Ass'n,  68  Ala.  419 ;  Sterne  v.  McKinney,  79  Ind. 
578 ;  Rowley  v.  Jewett,  56  la.  492 ;  Weadell  v,  Highstone,  52  Mich.  552;  Grow 
V.  Garlock,  97  N.  T.  81 ;  Teeters  v.  Lambom,  48  Oh.  St.  144 ;  Otis  v.  Yon 
Storch,  15  B.  I.  41 ;  Ambler  v.  Leach,  15  W.  Va.  677 ;  Jones  o.  Ward,  71 
Wis.  152.  In  all  cases,  however,  where  he  insists  on  a  discharge,  the  surety  is 
bound  to  surrender  to  the  creditor  any  indemnity  or  collateral  whidi  he  has 
obtained  from  the  principal,  before  he  can  avail  himself  of  his  right. 

By  consequence  of  the  principles  before  stated,  a  creditor,  as  a  general  rule, 
cannot  be  compelled  in  equity  to  resort  in  the  first  instance  to  the  principal  or 
his  property  before  he  can  enforce  his  remedy  against  the  surety.  See  Hayes 
V.  Ward,  4  Johns.  Ch.  128 ;  Abercrombie  v.  Knox,  8  Ala.  728  ;  ted  vide  West 
V,  Belches,  5  Munf.  187  ;  Wright  v.  Crump,  25  Ind.  889.  It  would  seem,  how- 
ever, that  there  may  be  cases  where  such  a  bill  would  lie,  though  the  surety 
would  probably  be  required  to  indemnify  the  creditor  against  the  risk,  delay, 
and  expense :  Whitridge  v.  Durkee,  2  Md.  Ch.  442 ;  Hayes  o.  Ward,  $upra ; 
Stephenson  v.  Tavemer,  9  Gratt.  898 ;  Thigpen  v.  Price,  PhiU.  £q.  (N.  C.) 
146 ;  Wright  V.  Austin,  56  Barb.  (N.  T.)  18.  The  surety  indeed  is,  without 
doubt,  in  tiiis  country,  entitled  to  the  use  of  the  creditor's  remedies  against  the 
principal  and  his  propert)',  and  is  entitled,  therefore,  on  bOl  against  the  princi- 
pal, to  make  the  credits  a  party  for  that  purpose.  See  tn/ro,  note ;  Stephen- 
son V,  Tavemer,  sttpra  ;  note  to  Bees  v.  Berrington,  iupra. 

In  some  of  the  states,  nevertheless,  the  same  end  is  obtained  by  what  is  now 

settled,  that  although  mere  forbearance,  however  prejudicial,  will  not  dischaige 

him,  yet,  if  the  surety  requests  the  creditor  to  proceed  against  the  principid, 

and  the  creditor  refuses  or  delays  to  sue  until  the  principal  becomes  ioBolventy 
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&alt,  and  has  paid  more  than  his  share  of  the  entire  liability.'     If 
all  the  sureties  have  joined  in  a  single  bond^  the  general  rule^  in 

the  surety  u  discliarged :  King  v,  Baldwin,  17  Johns.  884 ;  Valentine  9.  Far- 
rington,  2  £d.  Ch.  53;  Rutledge  v.  Greenwood,  2  Dessaus.  889;  Pain  v, 
Packard,  IS  Johns.  174;  Brace  v.  Edwards,  1  Stew.  11 ;  Updike  v.  Lane,  78 
Ya.  182 ;  Hajward  v.  FuUerton,  75  la.  871 ;  Martin  v.  Orr,  96  Ind.  491 ; 
lliffv.  We3rmouth,  40  Oh.  St.  101 ;  Yancie  v.  Hagler,  27  Ran.  407.  See  also 
Matter  of  Babcock,  8  Story  893 ;  Spottswood  v.  Dandridge,  4  Mnnf.  289 ; 
Singer  v.  Troatman,  49  Barb.  (N.  T.)  182;  Norton  v.  Reid,  11  S.  C.  598; 
Harris  r.  Newell,  42  Wis.  687;  Miller  v.  Knight,  7  Baxter  (Tenn.)  127; 
Hunt  V.  Pordy,  82  N.  T.  486;  Marsh  v.  Dunckel,  25  Han  167;  Denick  v. 
Habbard,  27  Id.  847.  So,  in  Pennsylvania,  if  the  creditor  be  requested  in 
pai$y  bjthe  saretj,  to  sae  the  debtor,  and  neglect  or  reftise  to  do  so,  the  sarety 
will  be  discharged ;  provided  sach  request  be  positive,  and  accompanied  with 
a  declaration  that,  unless  it  be  complied  with,  the  sarety  will  consider  himself 
discharged:  Cope  v.  Smith,  8  S.  &  R.  112 ;  Greenawalt  v,  Kreider,  8  Pa.  St. 
264;  see  Jackson  v.  Huey,  10  Lea  (Tenn.)  184;  and  provided  also  the  debt  is 
due;  Hellen  v.  Crawford,  44  Pa.  St  105.  The  request  may  be  made  by  an 
agent,  and  to  the  agent  or  attorney  of  the  creditor.  The  request  is  binding, 
without  a  tender  of  expenses,  or  ofier  to  sue  upon  the  obligation,  unless  the 
creditor  makes  objection  on  that  ground  at  the  time :  Wetzel  v.  Sponsler's 
Ex'rs,  20  Pa.  St.  462;  Conrad  v.  Foy,  68  Id.  881.  Under  the  Mississippi 
Code  such  notice  must  be  in  writing:  Bridges  v.  Winters,  42  Miss.  185;  and 
see  Petty  o.  Douglass,  76  Mo.  70. 

In  other  states,  however,  this  rule  has  not  been  followed :  see  Wilds  v.  Attix 
4  Del.  Ch.  253;  Smith  v.  Freyler,  4  Mont.  489;  Findley  v.  Hill,  8  Or.  247. 
In  several,  where  not  adopted  by  decision,  it  has  been  embodied  in  the  statute 
law :  see  note  to  Bees  v.  Berrington,  supra. 

Another  consequence  flowing  from  the  relation  of  creditor  and  surety  may 
be  mentioned  here,  which  is  the  right  of  the  former  to  be  subrogated  to,  and  to 
avail  himself,  of  all  the  securities  held  by  the  surety :  note  to  Dering  v.  Earl  of 
Winchelsea,  1  Lead.  Cas.  Eq.  100 ;  Kramer  &  Rahm's  Appeal,  87  Pa.  St.  76; 
HaTcy  V.  Foley,  4  Benn.  (Mo.)  186;  Yail  v,  Foster,  4  Comst.  812;  Dozierv. 
Lewis,  27  Miss.  677;  Thornton  v.  Exch.  Bank,  71  Mo.  221;  Re  Fiskett,  72 
Me.  266;  Ala.,  etc.,  Ins.  Co.  v.  Anderson,  67  Ala.  425;  Long  v.  Miller,  98 
N.  C.  227;  Loehr  v.  Colbom,  92  Ind.  24;  Barton  v.  Croydon,  68  N.  H.  417; 
Ray  V.  Profiet,  15  Lea  (Tenn.)  517 ;  see  the  remarks  in  Yonge  v.  Reynell,  9 
Hare  809;  Irick  v.  Black,  2  Green  189;  Owens  v.  Miller,  29  Md.  144;  Yan 
Orden  v.  Durham,  85  Cal.  18  ;  Pool  v.  Doster,  59  Miss.  258;  Stone  v» 
Furber,  22  Mo.  App.  498.  The  right  is  one  recognized  by  courts  of  law:  Boyd 
p.  McDonough,  89  How.  (N.  Y.)  889.  This  right,  however,  is  entirely  sub- 
ordinate to  that  of  the  surety,  and,  when  he  is  in  fact  not  liable  on  the  original 

>  Smith's  Merc.  Law  427-8;  Davies  v.  Humphreys,  6  M.  &  W.  153,  169. 
First.  It  is  a  general  principle  that  a  surety  who  has  paid  the  debt  may  com- 
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iii2  absence  of  any  ezpresB  or  implied  contract,  is  that  of  equality ; 
if  their  liabilities  have  been  created  by  distinct  bonds,  the  contri- 

contract,  cannot  be  enforced :  Bibb  v.  Martin,  14  S.  &  M.  88;  Bush  v.  Stamps, 
26  Miss.  468.  Where  the  security  is  given,  not  hy  the  debtor,  bat  by  a  oo> 
surety,  the  creditor  is  not  entitled  to  be  subrogated :  Hampton  o.  Phipps,  108 
U.  S.  260.  And  where  property  is  pledged  by  a  stranger  to  indemnify  a 
surety,  and  not  with  the  intention  that  it  shall  be  applied  in  payment  of  the 
debt  to  relieTe  the  surety,  it  cannot  be  subjected  by  the  creditor:  MacHin  v. 
Ky.  Bank,  83  Ky.  814. 

A  surety  cannot  compel  a  creditor  to  resort  to  a  cdlateral  security  in  the 
first  instance,  unless  such  security  be  as  available  in  all  respects  as  a  proceeding 
against  the  surety:  Gary  v.  Cannon,  8  Ired.  £q.  64;  Kirkman  v.  Bank  of 
America,  2  Cold.  (Tenn.)  897. 

pel  his  co-surety  to  make  contribution :  Waters  v.  Riley,  2  Har.  &  6.  305 ; 
Pinkston  v.  Taliaferro,  9  Ala.  647;  Mitchell  v.  Sproul,  5  J.  J.  Marsh.  264; 
Robertson  v.  Mazcey,  6  Dana  108;  Tates  v.  Donaldson,  5  Md.  889;  New- 
comb  V.  Gibson,  127  Mass.  896 ;  Broughton  v.  Wimberley,  65  Ala.  549 ;  Tay- 
lor tf.  Reynolds,  58  Cal.  686 ;  Whiteman  v.  Haniman,  85  Ind.  49 ;  Stubbins 
V.  Mitchell,  82  Ey.  585 ;  Rynearson  v.  Turner,  52  Mich.  7 ;  Skrainka  o. 
Rohan,  18  Mo.  App.  840 ;  Neilson  v.  Williams,  42  N.  J.  £q.  291 ;  Robertson 
V.  Trigg,  82  Gratt.  (Va.)  76 ;  Mason  v,  Pierron,  69  Wis.  585 ;  Moore  v.  Baker, 
84  Fed.  Rep.  1.  See  notes  to  Dering  v.  Earl  of  Winchelsea,  1  Lead.  Cas. 
£q.  100.  But  he  can  only  call  for  contribution  when  he  has  paid  more  than 
his  proportion  of  the  debt,  and  then  for  no  more  than  the  excess :  Lytle  v. 
Pope,  11  B.  Mon.  809 ;  Gross  v.  Davis,  87  Tenn.  226 ;  Gonrdin  v.  Trenh<Jm, 
25  S.  C.  862 ;  Taylor  v.  Means,  73  Ala.  468 ;  Van  Petten  v.  Richardson,  68 
Mo.  379.  And  he  must  show  also  that  the  principal  is  insolvent,  or  at  least 
that  he  has  used  due  diligence  against  him.  Where  one  of  the  sureties  is  in- 
solvent, his  share  is  proportioned  among  the  rest,  in  favor  of  the  surety  asking 
contribution :  note  to  Dering  v.  Winchelsea,  ui  supra ;  Young  v.  Lyooa,  8 
Gill  166;  Weed  r.  Calkins,  24  Hun  (N.  Y.)  582;  Stewart  v.  Goolden,  52 
Mich.  148 ;  Liddell  v.  Wiswell,  59  Yt.  365 ;  Acers  o.  Curtis,  68  Tex.  423. 
See  Riley  o.  Rhea,  5  Lea  (Tenn.)  115.  The  death  of  a  surety  does  not  re- 
lease his  estate  from  liability  to  contribute :  Johnson  v,  Harvey,  84  N.  Y.  363 ; 
Stephens  v.  Meek,  6  Lea  (Tenn.)  226 ;  Stevens  r.  Tucker,  87  Ind.  109.  A 
judgment  against  a  surety,  paid  by  a  co-surety,  stands  against  the  estate  of  the 
former  for  the  amount  claimed  for  contribution :  Rutherford  v.  Branch  Bank, 
14  Ala.  92  And  it  has  been  held  that  where,  on  a  judgment  against  co-soze- 
ties,  the  land  of  one  has  been  sold,  the  judgment  creditors  of  the  latter  are 
entitled  to  be  subrogated  to  the  judgment,  by  way  of  a  claim  for  contributioo, 
against  the  land  of  the  other:  Moore  o.  Bray,  10  Pa.  St.  519.  But  the  geiw 
end  doctrine  is  founded  on  the  maxim,  **  Equality  is  equity,"  and  hence  ^ere 
one  of  two  sureties,  without  the  knowledge  of  his  co-surety,  and  by  previous 
arrangement  with  the  principal  debtor,  received  a  share  of  the  som  borrowed, 
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bution  is  in  proportion  to  the  respective  penalties.  Bnt  in  either 
case  the  principle  is  the  same;  and  provided  the  transaction  to 

he  was  held  not  entitled  to  contribution  from  such  co-sorety,  when  obliged  to 
pay  the  debts :  McPheraon  v.  Talbot,  10  Gill  &  J.  499.  See  also  Kerns  v. 
Chambers,  8  Ired.  Ch.  576.  And  the  rule  is,  that  where  one  of  several  co- 
sareties  is  indemnified  or  receives  a  fund  to  be  applied  towards  the  debt,  he 
will  be  considered  as  holding  for  the  benefit  of  all  the  sureties :  Agnew  o.  Bell, 
4  WattB  81 ;  Moore  v.  Moore,  4  Hawks  858 ;  Gregory  v.  Murrell,  2  Ired.  Eq. 
283 ;  Hinsdale  v.  Murray,  6  Vt.  136 ;  Aldrich's  Adm'rs  v.  Hapgood,  89  Id. 
617;  Miller  p.  Sawyer,  80  Id.  412 ;  Ramsey  v.  Lewis,  80  Barb.  408 ;  Butler 
V.  Birkey,  18  Oh.  St.  514 ;  McMahon  v.  Fawcett,  2  Rand.  514 ;  Bobbitt  v. 
Flowers,  1  Swan  (Tenn.)  511 ;  Clapp  r.  Rice,  15  Gray  (Mass.)  557;  Brown 
r.  Ray,  18  N.  H.  102;  Owen  v.  McGehee,  61  Ala.  440;  Fishback  v.  Weaver, 
84  Ark.  569 ;  Reinhart  v.  Johnson,  62  la.  155 ;  Scribner  r.  Adams,  78  Me. 
541 ;  Shaeffer  v.  Clendenin,  100  Pa.  St.  565;  but  so  far  as  he  has  a  security 
for  individual  claims  he  is  entitled  to  hold  it :  McCunn  v.  Belt,  45  Mo.  194 ; 
and  the  rule  does  not  apply  where  such  indemnity  is  furnished  by  a  stranger 
for  the  sole  and  exclusive  benefit  of  one  co-surety :  Leggett  v.  McClelland,  89 
Oh.  St.  624.  One  surety  has,  however,  an  unquestionable  right  to  stipulate  for 
a  separate  indemnity,  and  in  the  absence  of  fraud  or  deceit  to  apply  it  in  ex- 
tinguishment of  his  portion  of  the  liability :  Thompson  t;.  Adams,  1  Freem. 
Ch.  225 ;  Moore  v.  Moore,  supra.  See  also  Moore  v.  Isley,  2  Dev.  k  Bat. 
Ch.  872 ;  Himes  v.  Keller,  8  W.  &  S.  401 ;  Bowditch  v.  Green,  8  Mete.  860 ; 
Com.  Bank  v.  Western  Bank,  1 1  Ohio  444. 

But  a  surety,  who  is  indemnified  by  the  principal,  cannot  recover  for  contri- 
bution, except  so  far  as  that  indemnity  does  not  extend :  John  v.  Jones,  16 
Ahi.  455 ;  Morrison  v.  Taylor,  21  Id.  779 ;  Simmons  v.  Camp,  71  Ga.  54 ; 
Reinhart  r.  Johnson,  62  la.  155;  see  Torrance  v.  Cook,  68  Ga.  598.  Where 
a  surety  obtains  indemnity  for  a  consideration  paid  by  him,  a  co-surety  cannot 
claim  the  benefit  of  it,  without  paying  his  proportion  of  the  consideration : 
White  0.  Banks,  21  Ala.  705.  And  so  where  one  surety  buys  in  the  principal's 
land,  on  the  judgment  against  him,  with  his  own  money,  the  others  cannot 
claim  to  participate  in  the  benefit  of  the  purchase:  Crompton  v.  Yasser,  19 
Ala.  259.     See  Sanders  v,  Weelburg,  107  Ind.  266. 

A  surety  who  has  neglected  to  interpose  a  legal  defence,  as  of  the  Statute 
of  Limitations,  cannot  claim  contribution  from  the  rest :  Fordham  t^.  Wallis, 
17  Jur.  228;  Cocke  v.  Hofiman,  5  Lea  (Tenn.)  105;  Cochran  v.  Walker,  82 
Ky.  220.  But  see  Aldrich  v.  Aldrich,  56  Vt.  824.  And,  on  the  other  hand, 
one  is  not  entitled  to  charge  the  rest  with  fees  expended  in  defending  himself 
in  a  suit  brought  against  him  as  such  surety :  Comegys  v.  State  Bank,  6  Ind. 
857.    But  see  Backus  v.  Coyne,  45  Mich.  584 ;  Bright  o.  Lennon,  88  N.  C.  188. 

Although  the  surety's  right  of  indemnification  against  his  principal  was  prov- 
able under  the  Bankrupt  Act  of  1841,  though  before  he  was  called  upon  to 
pay,  and  therefore  discharged  by  the  discharge  of  the  principal :  Fulwood  v. 
Bashfield,  14  Pa.  St.  90 ;  yet  it  is  otherwise  with  regard  to  his  right  of  con- 
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t^hich  th6  saretyship  applies  be  single  the  mode  in  which  the  par- 
ties are  bounds  whether  bj  the  same  or  by  different  instruments, 

tribution  against  a  co-cnrety :  Dunn  v.  Sparks,  1  Cart.  (Ind.)  S97 ;  Bjers  t. 
Alcorn,  6  111.  App.  89;  Smith  t.  Hodson,  50  Wis.  279.  See  Tobias  v. 
Rogers,  18  N.  T.  59. 

One  of  two  sureties  is  entitled  to  take  oat  execution  on  a  jcnnt  judgment 
against  them,  to  compel  contribution  by  his  co-surety  ;  Cuyler  v.  Ensworth,  6 
Paige  Ch.  82 ;  CroA  v,  Moore,  9  Watts  451  ;  yet  see  Bank  v.  A4ger»  2  Hill 
Ch.  262. 

A  surety  who  pays  a  balance  with  knowledge  that  his  co-surety  has  been 
discharged  is  not  entitled  to  contribution:  Craven  v.  Freeman,  S2  N.  0.  861. 
In  an  action  between  co-suredes  for  contribution,  the  defendant  cannot  avail 
himself  of  an  indebtedness  to  the  principal  as  a  defence :  Davis  v.  Touimiu, 
77  N.  Y.  280. 

Second.  Equity  will  distinguish  between  principal  and  surety,  though  tiie 
nature  of  the  security  be  such  as  to  make  them  all  principals  in  a  court  of  law : 
Davis  V.  Mikel,  1  Freem.  Ch.  548 ;  McDowell  v.  Bank,  1  Harring.  869. 

Third.  If  one  becomes  surety  merely  at  the  request  of  a  co-surety,  he  is  not 
liable  to  the  latter  for  contribution.  See  Byens  t*.  McClanahan,  6  Gill  &  J. 
250  ;  Taylor  v.  Savage,  12  Mass.  98,  102.  But  it  would  seem  Irom  some  of 
the  cases  that  to  effect  this  there  must  be  a  contract  for  immunity,  express  or 
implied.  See  Burnett  v.  Millsaps,  59  Miss.  888 ;  Bagott  v.  Mullen,  82  Ind. 
882 ;  McKee  v.  Campbell,  27  Mich.  497  ;  Toung  v.  Shunk,  80  Minn.  508 ; 
Apgar  V,  Hiler,  4  Zab.  812 ;  Hayden  v.  Thrasher,  18  Fla.  795. 

The  result  of  the  cases  on  these  points  is  thus  stated,  in  substance,  in  the 
notes  to  Dering  v.  Winchelsea,  supra.  Where  several  persons,  or  sets  of  per> 
sons,  enter  into  engagements  of  suretyship,  which  are  the  same  in  l^al  opera- 
tion and  effect,  though  at  different  times  and  by  different  instnimenta,  for  the 
same  debt,  and  to  and  for  the  same  persons,  the  right  of  contribution  exists 
among  all ;  and  parol  evidence  is  admissible  to  contradict  the  legal  result.  See 
also  Norton  v.  Coons,  2  Seld.  (K.  T.)  88;  Bell  v.  Jasper,  2  Ired.  Eq.  597; 
Chapeze  v.  Toung,  87  Ey.  476 ;  Young  o.  Shunk,  80  Minn.  508  ;  Baldwin  o. 
Fleming,  90  Ind.  177.  If,  however,  the  obligations  be  for  distinct  things,  with 
no  relation  to  or  operation  on  each  other,  though  they  may  be  all  founded  on 
the  same  original  indebtedness,  there  is  no  contribution  between  the  sureties. 
See  Cutter  v.  Emery,  87  N.  H.  567.  One  who  becomes  surety  in  the  course 
of  legal  proceedings  against  the  principal  has  no  right  of  contribution  against 
the  original  surety  for  the  debt  itself;  on  the  contrary,  the  latter  is  entitled 
to  be  subrogated  to  the  creditor's  right  against  him,  as  in  the  case  of  bail.  Thus 
the  sureties  of  a  sheriff,  having  been  compelled  to  pay  for  a  default  of  bia 
deputy,  may  recover  the  amount  paid  from  the  sureties  of  the  deputy :  Brm- 
son  V.  Thomas,  2  Jones  Eq.  414.  Finally,  one  who  becomes  surety  by  a  sup* 
plemental  instrument,  on  the  understanding  that  he  is  to  be  liable  only  ib 
default  of  the  principal  and  original  sureties,  cannot  be  called  upon  to  cootri- 
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is,  with  respect  to  the  right  of  oontribution,  immaterial.*  The 
equity  for  contribution  between  sureties  is  also  applicable  to  under- 
writers or  insurers,  where  the  owner  of  property  has  made  two  or 
more  insurances  on  the  same  risk  and  the  same  interest.  In  this 
case,  the  law  will  not  allow  him  to  receive  a  double  satisfaction  for 
a  loss ;  but  if  he  recover  the  entire  loss  from  one  set  of  underwriters, 
they  may  have  a  ratable  contribution  from  the  rest.' 

The  right  of  exoneration  arises  between  surety  and  principal,  so 
soon  as  the  surety  has  paid  any  part  of  the  debt.  Immediately  on 
making  such  payment,  he  may  bring  assumpsit  at  law  against  his 
principal  for  indemnity.'  And  he  may  also  sue  the  creditor  in 
equity  for  an  assignment  of  any  mortgage  or  collateral  security  for 
the  debt,  so  that  he  may,  as  far  as  possible,  be  substituted  in  his 
place.  But  he  cannot  have  an  assignment  of  the  debt  itself,  for  ' 
that  is  determined  by  his  own  payment,  and  a  new  debt  is  due  from 
his  principal  to  himself.^  The  same  equity  *which  enables  r#o7oi 
a  surety,  after  payment  by  himself,  to  recover  the  amount  '^ 

bote ;  and  on  the  other  hand  may  be  subrogated  to  the  creditar*8  rights  against 
the  original  sureties. 

Fourth.  A  saretj  who  has  paid  the  whole  debt  must  show  the  insolvency  of 
the  principal,  to  entitle  him  to  contribution  against  his  co-surety :  Pearson  v. 
Dndcham,  8  Litt.  885 ;  Daniel  v.  Ballard,  2  Dana  296 ;  Allen  v.  Wood,  8 
Ired.  £q.  880 ;  Burrows  v.  McWhann,  1  Dessaus.  409 ;  or  show  that  he  has 
used  due  diligence,  without  effect,  to  obtain  reimbursement :  McCormack  v. 
Obannon,  8  Munf.  4S4. 

Fifth.  Hence,  to  a  bill  by  a  surety  for  contribution,  the  principal  debtor 
ought  to  be  made  a  party :  Kainey  v.  Yarborough,  2  Ired.  £q.  249. 

1  Dering  v.  Winchelsea,  2  Bos.  &  P.  270;  Cooper  v.  Twynam,  T.  &  R. 
426 ;  Craythome,  v.  Swinburne,  14  Yes.  160. 

*  New  V.  Reed,  1  W.  Bl.  416. 

*  Toussaint  v.  Martinant,  2  T.  R.  100 ;  Pownal  v.  Ferrand,  6  B.  &  C.  489. 

*  Copis  V.  Middleton,  T.  &  R.  224 ;  Caulfield  v.  Maguire,  2  Jones  &  Lat. 
141,  164 ;  Hodgson  v.  Shaw,  8  M.  &  K.  188.  In  support  of  the  doctrine  that 
a  surety,  on  paying  the  debt,  is  entitled  to  stand  in  the  place  of  the  creditor, 
and  to  be  subrogated  to  all  his  rights  against  the  principal  debtor,  see  Clason 
t*.  Morris,  10  Johns.  524 ;  Lewis  v.  Palmer,  28  N.  T.  276 ;  McDowell  v. 
Bank,  1  Harring.  869 ;  Tatum  v,  Tatum,  1  Ired.  £q.  118;  Lownds  v,  Chis- 
holm,  2  McCord's  Ch.  455 ;  Perkins  o.  Kershaw,  1  Hill  Ch.  844 ;  Foster  v. 
Trustees,  8  Ala.  802  ;  Rhodes  v,  Crockett,  2  Terg.  846 ;  Robertson  v.  Trigg, 
82  Gratt.  76 ;  Neimcewicz  v,  Gahn,  8  Paige  614 ;  Salmon  v.  Clagett,  8  Bland 
Ch.  178;  Hampton  9.  Levy,  1  McCord  Ch.  116;  Burk  v.  Chrisman,  8  B. 
Mon.  50 ;   Yard  v.  Patton,  18  Pa.  St.  287 ;   Brewer  v.  Franklin  Mills,  42  N. 
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from  his  principal^  warrants  Iiim  in  filing  a  bill  to  compel  payment 

H.  292;  York  v.  Landis,  65  N.  C.  585;  Talbot  v.  Wilkins,  81  Ark.  411; 
Huston's  App.,  69  Pa.  St.  485 ;  Allen  v.  Henley,  2  Lea  (Tenn.)  141 ;  Ward's 
App.  100  Pa.  St.  289;  Rice  v.  Rice,  108  III.  199;  Lochenmeyer  v.  Fog- 
arty,  112  Id.  572;  Taylor  v.  Tarr,  B4  Mo.  420;  Brown  r.  Kirk,  20  Mo. 
App.  524 ;  German  Am.  Sav.  Bk.  v.  Fritz,  68  Wis.  890 ;  Torp  v.  Golseth, 
87  Minn.  185;  Kane  v.  State,  78  Ind.  103;  Jackson  v.  Davb,  4  Mackey  (D. 
C.)  194;  Manisty  r.  Churchill,  89  Clu  D.  174;  c/.  Tracy  v.  Pomeroy  Bros., 
120  Pa.  St.  14;  Calvert  v.  Peebles,  82  N.  C.  884.  And  subrogation  extends 
to  any  right  the  debtor  may  have  against  the  creditor :  Fhilbrick  v.  Shaw,  61 
N.  H.  856;  Boyd  v.  Myers,  12  Lea  (Tenn.)  175;  Blake  v.  Trader's  Nat 
Bk.,  145  Mass.  18.  Actual  assignment  is  not  necessary  in  this  country  to  sub- 
rogation, in  the  case  of  a  surety:  note  to  Dering  v.  Winchelsea,  supra; 
Lloyd  V.  Barr,  11  Pa.  St.  48 ;  Gossin  v.  Brown,  Id.  531 ;  Bailey  v.  Brown- 
field,  20  Id.  45 ;  Cottrell's  App.,  23  Id.  294 ;  though  it  is  so  in  the  case  of  a 
stranger,  who  pays  the  debt  voluntarily :  Sandford  v.  McLean,  8  Paige  117 ; 
Bank  U.  S.  v.  Winston,  2  Brock.  252.  But  subrogation  does  not  go  on  the 
ground  of  contract ;  and,  in  general,  when  any  one  is  compelled  to  pay,  where 
another  is  primarily  liable,  subrogation  takes  place  by  operation  of  law ;  as  in 
the  case  of  a  vendee  who  pays  a  judgment  against  his  vendor :  Kyner  p. 
Kyner,  6  Watts  221.  See  the  remarks  of  Strong,  J.,  on  the  nature  of  subro- 
gation, in  McCormick's  Adm'r  v,  Irwin,  85  Pa.  St.  117;  and  also  Coe  v.  N. 
J.  Mid.  Ry.,  81  K.  J.  £q.  105;  Tradesmen's  Bldg.  Ass'n  «.  Thompson, 
82  Id.  183 ;  B.  &  O.  Ry.  v.  Trimble,  51  Md.  99 ;  Robertson  v.  Mowelk, 
66  Id.  530 ;  Weiss  o.  Guerineau,  109  Ind.  438  ;  McNeill  v.  Miller,  29  W.  Va. 
480 ;  Rand  v.  Barrett,  66  la.  731 ;  Hines  v.  Potts,  56  Miss.  846 ;  Tyrrell  v. 
Ward,  102  111.  29;  Cathcart  9.  Sugenheimer,  20  Fed.  Rep.  756;  Hudson  9. 
Dismukes,  77  Va.  242 ;  Ackerman*s  App.,  106  Pa.  St.  1 ;  Allen  v.  Dennott, 
80  Mo.  56 ;  Perkins  o.  Hall,  105  N.  Y.  539.  But  a  mere  ilranger  or  volan- 
teer  who  pays  a  debt  will  not  be  subrogated  to  the  rights  of  a  creditor :  Brandt 
on  Suretyship,  851 ;  Hoover  v.  Ehlen,  52  Pa.  St.  524 ;  Keely  v,  Caasidy, 
93  Id.  818;  Edwards  r.  Davenport,  20  Fed.  Rep.  756;  iBtna  Life  Iiu. 
Co.  t;.  Middleport,  124  U.  S.  536 ;  Bunn  v.  Lindsay,  95  Ma  250;  though  one 
who  pays  the  debt  at  the  instance  of  the  debtor  is  not  such  a  volunteer :  Rod- 
man v.  Sanders,  44  Ark.  504.  If  he  is  surety  in  a  bond,  he  is  to  be  cooaidered 
a  bond  creditor  of  the  obligor :  Eppcs  o.  Randolph,  2  Call  103 ;  see  also  Thomson 
V.  Palmer,  8  Rich.  £q.  139 ;  note  to  Dering  v,  Winchelsea,  supra.  And,  mor^ 
over,  in  many  of  the  states,  it  is  settled  in  liberal  advance  of  the  doctrine  stated 
in  the  text,  that  the  surety,  on  paying  the  bond  or  judgment  debt  of  the  principal, 
may  even  become  entitled  to  an  assignment  and  use  of  the  instniment  or  judg- 
ment for  his  own  exoneration ;  the  payment  being  regarded  as  a  purchase,  and 
not  as  an  extinguishment:  see  Fleming  p.  Beaver,  2  Rawle  188;  8chnitsel*t 
Appeal,  49  Pa.  St.  28 ;  Perkins  o.  K<>r8haw,  1  Hill  Ch.  844 ;  Matthews  v. 
Aiken,  1  Comst.  595;  Creager  o.  Brengle,  5  Har.  &  J.  284;  Gadsden  »• 
Lord,  1  Dessaus.  214;  Cuyler  v.  Ensworth,  6  Paige  82 ;  Lathrop's  Appeal,  1 
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by  the  principal^  when  he  has  been  brought  under  liabiliiy  by  the 
debt  fsdling  due,  though  he  may  not  have  been  actually  sued.^ 

Pa.  St.  512;  Gossin  v.  Brown,  11  Id.  581  ;  Baily  v.  Brownfield,  20  Id.  45; 
Wright  V.  Sewing  Machine  Co.,  82  Id.  80;  Storms  v.  Storms,  8  Bush  (K7.) 
77 ;  Amot  0.  Woodbom,  85  Mo.  99  ;  Sears  v.  Laforce,  17  Iowa  478  ;  Comins 
V.  Culver,  85  N.  J.  £q.  94 ;  Old  Dominion  Bk.  v,  Allen,  76  Ya.  200 ;  Sear- 
ing 9.  Berry,  58  la.  20;  Felton  r.  Bissel,  25  Minn.  15;  Johnson  v.  Amana 
Lodge,  92  Ind.  150;  Brown  v.  Kirk,  20  Mo.  App.  524;  Knoblanch  v.  Fogle- 
song,  87  Minn.  820 ;  Johnston  0.  Belden,  49  la.  801 ;  Gring*s  App.,  89  Pa. 
St.  386 ;  and  that  payment  by  a  stranger  is  prima  facie  a  purchase :  see  Brice's 
App.,  95  Pa.  St.  145.  Even  an  entry  of  satisfaction  on  the  judgment  against 
the  principal,  if  without  the  consent  of  the  surety,  will  not  affect  the  right  of 
subrogation :  Baily  v.  Brownfield,  supra.  But  see  Elwood  v.  Diedendorf,  5 
Barb.  S.  C.  898.  This  rule  appears  to  be  general  in  the  United  States, 
except  in  Alabama  and  North  Carolina:  Sanders  v,  Watson,  14  Ala.  198; 
Brailey  v,  Sugg,  1  Dev.  &  Bat.  Eq.  866 ;  the  debt  being  considered  there  as 
extinguished  at  law,  and  the  only  right  of  the  surety,  as  that  of  a  simple  con- 
tract creditor :  see  note  to  Dering  v.  Winchelsea,  $upra. 

The  surety  is  entitled,  by  the  operation  of  the  doctrine  of  subrogation,  to 
stand  in  all  respects  in  the  place  of  the  creditor,  and  therefore  where  the  latter 
holds  a  mortgage  for  the  debt,  the  right  of  the  surety  to  enforce  the  mortgage 
against  the  principal  is  not  afiected  by  the  fact  of  the  debt  being  barred  by  the 
statute :  Ohio  Life  Ins.  Co.  v.  Winn,  4  Md.  Ch.  254.  And  so  a  surety  in  a 
bond  to  the  United  States  is  entitled  to  avail  himself  of  their  prerogative  pref- 
erence against  the  other  creditors :  U.  S.  v.  Hunter,  5  Mason  62  ;  5  Pet.  174. 
The  surety  however,  taking  the  rights  of  the  creditor,  cannot  claim  to  stand  in 
any  better  position  than  he :  Calvin  v.  Owen,  22  Ala.  782.  And  the  rights  of 
the  two  are  slightly  different,  so  that  although  a  creditor  who  has  recovered 
judgment  against  one  partner  cannot  sue  another  partner,  that  rule  does  not 
take  away  the  rights  of  a  surety  for  one  partner  as  against  another  partner : 
Badeley  v.  Consold.  Bank,  84  Ch.  D.  586.  , 

1  Mitf.  148 ;  Antrobus  v.  Davidson,  3  Meriv.  569,  578.  As  a  general  rule, 
the  surety  is  not  entitled  to  be  subrogated,  or  to  claim  contribution,  until  he 
has  actuaUy  paid  the  debt:  Rice  t;.  Downing,  12  B.  Mon.  44;  Morrison's 
Adm'r  v.  Tenn.  Ins.  Co.,  8  Benn.  (Mo.)  262 ;  Bennett  v,  Buchanan,  8  Porter 
(Ind.)  47 ;  Forest  Oil  Co.*s  App.,  118  Pa.  St.  188 ;  and  see  Barnett  v.  Reed, 
51  Id.  194;  Hoover  v.  Epler,  52  Id.  522 ;  Knighton  v.  Curry,  62  Ala.  404  ; 
yet  when  his  land  is  extended  on  execution,  it  is  sufficient,  though  without 
payment:  Lord  v.  Staples,  8  Foster  (N.  H.)  448.  Partial  payments  give  no 
right  of  subrogation:  Grove  v.  Brien,  1  Md.  489 ;  Neptune  Ins.  Co.  v.  Dor- 
sey,  8  Md.  Ch.  884  ;  Eyner  v.  Kyner,  6  Watts  221 ;  Gannett  v.  Blodgett,  89 
N.  H.  150 ;  though  the  surety  acquires  an  interest  in  the  securities  to  that 
extent :  Grove  v,  Brien,  supra.  Where  the  principal  debtor  is  insolvent, 
however,  his  surety  may  proceed,  before  paying  the  debt,  against  the  principal 
for  indemnity,  or  to  subject  particular  assets  to  the  payment  of  the  debt: 
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Another  instance  of  contribution  occurs  where  mortgages,  re- 
newed fines,  or  other  encumbrances,  require  discharge,  and  the 
property  bound  by  them  is  not  absolutely  vested  in  a  single  per- 
son ;  e.  g.j  where  different  parcels  of  land  are  included  in  the  same 
mortgage,  and  are  afterwards  sold  to  different  owners,  or  where  a 
mortgaged  estate,  or  a  renewal  leasehold,  is  held  for  life  or  in  tail, 
with  remainders  over,  or  has  devolved  upon  a  dowress  and  the 
heir.  In  these  cases  the  burden  is  to  be  borne  by  the  parties  in- 
terested according  to  the  value  of  their  respective  interests,  and 
the  benefit  which  they  actually  derive  from  its  dischaige.^    And 

Polk  0.  Gallant,  2  Dey.  &  Bat.  Ch.  895 ;  Pride  v.  Boyce,  Bice  £q.  275 ; 
Washington  v,  Tait,  8  Humph.  548 ;  Stump  v.  Bogen,  1  Ham.  (Oh.)  583 ; 
Boss  17.  Clore,  8  Dana  198  ;  Bishop  v.  Day,  18  Yt.  81 ;  Hatcher  o.  Hatcher, 
1  Rand.  58  ;  Daniel  v,  Joyner,  8  Ired.  £q.  518  ;  Taylor  v.  Heriot,  4  Dessaus. 
227  ;  Williams  v,  Helme,  1  Dev.  Ch.  151 ;  Tankersley  r.  Anderson,  4  Dessant. 
44;  McConnell  o.  Scott,  15  Ohio  401  ;  Laughlin  v,  Ferguson,  6  Dana  111. 
See  Henry  v.  Compton,  2  Head  549;  Norton  v,  Beid,  11  S.  C.  598.  So, 
on  the  same  principle,  where  the  principal  is  dead,  the  surety  may  file  a  bill 
quia  timet  against  the  executor  and  the  creditor,  to  compel  the  farmer  to  pay 
the  debt,  and  exonerate  him.  He  may  enforce  against  the  estate  any  lien  ol 
the  creditor,  and  as  a  part  of  the  creditor's  rights,  may  file  a  bill  for  the  ait 
ministration  of  the  estate.  The  creditor,  however,  must  be  made  a  p«rty : 
Stephenson  v.  Tavemers,  9  Gratt.  898.  That  a  surety  may,  by  a  proceeding 
in  equity,  to  which  the  creditor  is  made  a  party,  compel  his  principal  to  pay 
the  debt,  see  Moore  v.  Topliff,  107  Bl.  241 ;  Oneal  9.  Smith,  10  Lea  (Tenn.) 
840. 

I  White  V.  White,  9  Yes.  554 ;  Bulwer  v.  Astlcy,  1  Ph.  422 ;  Jones  r. 
Jones,  5  Hare  440 ;  Averell  v.  Wade,  LL  &  G.  252 ;  8  Sug.  Y.  &  P.  485-6. 
See  Thomas  v.  Hem,  2  Porter  262  ;  Chamberlayne  v..  Temple,  8  Band.  884; 
Hays  9.  Wood,  4  Id.  272 ;  Dupuy  9.  Johnson,  1  Bibb  562 ;  Poston  v.  Eubank, 
8  J.  J.  Marsh.  84 ;  Morrison  9.  Beckwith,  4  Mon.  76 ;  Williams  9.  Craig,  2 
Ed.  Ch.  279 ;  Aiken  9.  Gale,  87  N.  H.  501.  But  where  there  are  seTeral 
purchasers  in  succession  at  different  times,  of  parcels  of  a  lot  bound  by  a  judg- 
ment or  mortgage,  there  is  no  equality,  and  no  case  for  contribution  between 
the  purchasers.  <*  If,  for  instance,  there  be  a  judgment  against  a  person  own- 
ing, at  the  time,  three  acres  of  land,  and  he  sells  one  acre  to  A.,  the  remain- 
ing two  acres  are  first  chargeable  in  equity  with  the  payment  of  the  judgment 
debt ;  and  that,  too,  whether  the  land  be  in  the  hands  of  the  debtor  himself  or 
his  heirs.  If  he  sells  another  acre  to  B.,  the  remaining  acre  is  then  charge- 
able, in  the  first  instance,  with  the  debt,  as  against  B.,  as  well  as  against  A. ; 
and,  if  it  should  prove  insufficient,  then  the  acre  sold  to  B.  ought  to  sopply  the 
deficiency  in  preference  to  the  acre  sold  to  A.'*  Chancellor  Kent,  in  Clowes 
9.  Dickenson,  5  Johns.  Ch.  285.  In  that  case  A.  purchased  a  lot  of  knd« 
which,  with  several  others,  was  subject  to  a  judgment*  B.  qfterwards  pmw 
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although  the  creditor  himself  is  not  bound  by  this  equity^  but  may 
proceed  against  whom  he  will,  yet  if  he  wilfully  render  its  enforce- 

chased  the  residue  of  tlie  lots  so  encnmbered,  and  having  pnrchased  the  prior 
judgment  in  the  name  of  another,  caused  A.'s  lot  to  be  sold,  and  became  the 
purchaser.  It  was  hehl  that  A.  was  entitled  to  have  the  judgment  satisfied 
out  of  the  lots  sold  to  B. ;  and  that,  on  application  to  the  court,  the  sale  under 
the  judgment  would  have  been  stayed.  But  the  plaintiff 's  application  being 
made  as  much  as  four  years  after  the  sale,  the  title  was  not  disturbed,  but  B. 
was  compelled  to  pay  to  A.  the  amount  for  which  A.'s  lot  was  sold.  The 
same  equity  holds  not  only  as  between  several  purchcuersy  but  applies  where 
the  owner  of  the  land  thus  bound  gives  thereon  several  mortgages  of  different 
date:  Schiyver  v.  Teller,  9  Paige  173.  The  doctrine  here  stated  has  been 
approved  and  maintained  by  a  train  of  decisions  in  the  several  states :  James 
V,  Hubbard,  1  Paige  228 ;  Gouvemeur  v.  Lynch,  2  Id.  800 ;  Patty  v.  Pease, 
8  Id.  277  ;  Gill  v.  Lyon  et  al.,  1  Johns.  Ch.  447 ;  Rathbone  v.  Clarke,  9  Paige 
648;  Woodruff  v.  Depue,  1  McCart.  168;  Stanley  v.  Stocks,  1  Dev.  Ch.  314 
and  note  to  p.  817;  Stoney  v.  Schultz,  1  Hill  Ch.  464,  500;  Thompson  v, 
Murray,  2  Id.  204;  Conrad  v.  Harrison,  8  Leigh  632;  McClung  v,  Beime,  10 
Id.  894 ;  Nailer  v.  Stanley,  10*  S.  &  R.  450 ;  Zeigler  v.  Long,  2  Watts  205 ; 
Pallen  v.  Bank,  1  Freem.  Ch.  419;  Agric.  Bk.  v.  Pallen,  8  S.  &  M.  857; 
Holden  v.  Pike,  24  Me.  427;  Sheperd  v,  Adams,  82  Id.  65;  Gushing  r. 
Ayer,  25  Id.  888 ;  Brown  v.  Simons,  44  N.  H.  475 ;  Cowden's  Estate,  1  Pa. 
St.  267;  Mevey's  Appeal,  4  Id.  80;  Becker  v.  Eehr,  49  Id.  228;  Gate  v. 
Adams,  24  Yt  70 ;  Lyman  t^.  Lyman,  82  Id.  79 ;  Jones  v.  Myrick,  8  Gratt. 
180 ;  Winters  v.  Henderson,  2  Halst.  Ch.  81 ;  Johnson  v.  Williams,  4  Minn. 
268;  Mobile  Ins.  Co.  v,  Huder,  85  Ala.  717;  Ogden  p.  Glidden,  9  Wis.  46; 
Hunt  0.  Mansfield,  81  Conn.  488 ;  State  v.  Titus,  1 7  Wis.  241 ;  Meng  v. 
Houser,  18  Rich.  (S.  C.)  £q.  210;  Miller  v.  Rogers,  49  Tex.  898;  Bull  v. 
Griswold,  14  R.  I.  22 ;  Fassett  v.  Mulock,  5  Col.  466 ;  Van  Slyke  v.  Van 
Loan,  26  Hun  (N.  Y.)  844 ;  McVeigh  v.  Sherwood,  47  Mich.  545 ;  Stem- 
berger  o.  Hanna,  42  Oh.  St.  805 ;  Milligan's  App.,  104  Pa.  St.  503 ;  Ac- 
quackanonk  Water  Co.  v.  Manhattan  Life  Ins.  Co.,  86  N.  J.  £q.  586  ;  Alex- 
ander V.Welch,  10  BL  App.  181;  Hunt  v.  Swing,  12  Lea  (Tenn.)  519; 
Renick  o.  Ludington,  20  W.  Va.  511;  £dwards  v,  Applegate,  70  Ind.  825. 
Otherwise  when  all  the  purchasers  buy  subject  to  the  mortgage,  the  obligation 
to  pay  it  forming  part  of  the  consideration  of  the  purchase :  Burger  v.  Greif, 
55  Md.  518.  This  doctrine  seems  to  have  originated  with  the  New  York  cases 
above  cited,  it  not  having  previously  been  acted  upon  in  cases  susceptible  of  its 
application.  See  Stevens  v.  Cooper,  1  Johns.  Ch.  425 ;  Cheesebrough  o,  Mil- 
lard, 1  Id.  409.  Nor  formerly  in  Virginia :  Beverly  v.  Brooke,  2  Leigh  425. 
And  in  one  or  two  states  the  rule  is  repudiated.  See  Jobe  v.  O'Brien,  2 
Humph.  84 ;  though  see  Hunt  v,  Ewing,  supra ;  Dickey  v.  Thompson,  8  B. 
Mmi.  812.  And  see  Parkman  r.  Welch,  19  Pick.  281,  288;  Green  v.  Ram- 
age,  18  Ohio  428 ;  Barney  v.  Myers,  28  Iowa  472.  The  rule  that  purchasers 
are  liable  to  contribute  in  the  inverse  order  of  their  purchases,  to  the  discharge 
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ment  impoesible,  as  by  discbarging  one  of  several  ooparoenerSy  he 
cannot  proceed  for  the  whole  debt  against  the  others,  but  at  the  most 
can  only  require  from  them  their  respective  shares.*    If  the  burden 

of  a  panunoant  encumbrance,  10  not  applicable,  howeTer,  wbere  thej*  take  ez« 
pressly  subject  to  the  encumbrance,  and  it  forms  a  part  of  the  porehaa^money : 
see  Briscoe  v.  Power,  47  HI.  447.  Therefore,  in  Pennsylvania,  where  by  stat- 
ute a  mortgage  is  not  discharged  at  sherifTs  sale,  except  under  certain  circum- 
stances, successive  sheriff's  vendees  of  different  tracts  bound  by  the  same  mort- 
gage are  bound  to  contribute  in  proportion  to  the  value  of  their  interests,  with- 
out regard  to  priority:  Carpenter  v.  Koons,  20  Pa.  St.  222. 

Nor  is  the  doctrine  applicable  to  one  who  has  only  paid  part  of  the  poichase- 
money,  for  he  is  liable  to  contribute  to  the  extent  of  the  unpaid  balance :  Bed- 
dow  t7.  Dewitt,  48  Pa.  St.  826. 

In  Shepherd  0.  Adams,  82  Me.  65,  it  was  held  that  the  only  remedy  of  the 
subsequent  purchaser  was  in  equity,  and  that  no  action  of  assumpsit  ooold  be 
brought  in  such  case. 

The  rule  will  not  be  so  applied  as  to  affect  the  statutory  priority  of  the 
United  States:  U.  S.  v.  Duncan,  12  SI.  528.  .  In  Francis  9.  Herren,  101  N. 
C.  497,  it  was  held  that  it  would  never  be  extended  so  far  as  to  interfere  with 
the  creditor's  rights  under  his  lien,  or  impose  unreasonable  delay  or  litigation 
and  expense  in  the  enforcement  of  his  remedies. 

Justice  Story,  in  his  £q.  Jur.  §  1288  A,  refers  to  English  authorities  in  sup- 
port of  the  position,  that  even  in  the  case  of  iucctssive  purchasers  or  encum* 
brancers,  the  original  encumbrance  ought  to  be  apportioned  ratably  among 
them.  But  see  the  error  of  his  reference  pointed  out  by  the  late  Judge  Ken- 
nedy in  Cowden's  Estate,  1  Pa.  St  267.  See  also  note  to  Aldrich  v.  Cooper, 
2  Lead.  Cas.  Eq.  78. 

>  Stirling  v.  Forrester,  8  Bligh  O.  S.  575,  590.  When  a  judgment  or  m 
mortgage  is  a  lien  on  several  lots  of  land  owned  by  different  persons,  and  the 
judgment  creditor  or  mortgagee  releases  one  of  the  subsequent  purchasers,  hie 
lien  upon  the  remaining  lots  will  be  diminished  by  the  value  of  the  lot  released : 
Stevens  o.  Cooper,  1  Johns.  Ch.  425  ;  James  v,  Hubbard,  1  Paige  228 ;  Pax- 
ton  V.  Hamer,  11  Pa.  St.  812 ;  Guion  o.  Knapp,  6  Paige  85 ;  Jones  v.  Myri^ 
8  Gratt.  180;  George  v.  Wood,  9  Allen  88 ;  Stillman  p.  Stillman,  21  K.  J. 
Eq.  126.  And  see  Alexander  v.  Welch,  10  111.  App.  181.  So,  if  after  a  bHI 
filed  for  subrogation  against  a  creditor  of  two  funds  by  the  creditors  of  the 
doubly  charged  estate,  the  former  releases  the  other  fund  to  the  debtor,  though 
in  pursuance  of  a  previous  agreement,  he  will  be  compelled  to  aoooont  for  its 
value,  and  will  be  considered  as  paid  to  that  extent :  Fassett  r.  Traber,  20  Ohio 
540.  See  James  v.  Brown,  1 1  Mich.  25.  But  in  order  to  make  the  general 
rule  applicable,  the  creditor  must  have  actual  notice  of  the  prior  conveyances : 
Cheesebrough  v.  Millard,  1  Johns.  Ch.  409 ;  Guion  r.  Knapp,  6  Paige  85.  See 
too.  Lock  V.  Fulford,  52  HI.  166;  Johnson  r.  Bell,  58  M.  H.  895.  Their 
registration  is  not  notice,  because  it  cannot  appear  in  the  line  of  title  along 
which  the  creditor  is  bound  to  look :  Stuyvesant  v.  Home,  1  Btndf.  Ch.  419  ; 
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hsB  been  already  discharged  by  one  of  the  parties  liable,  he  will  be 
entitled  to  contribution  from  the  rest,  unless  he  has  shown  an  in- 
tention to  exonerate  the  estate.  But  if  his  interest  is  that  of  tenant 
in  tail  in  possession,  and  consequently  convertible  at  his  option  into 
an  absolute  estate,  a  presumption  arises  that  he  so  intended.^ 

The  doctrine  of  general  average  is  another  illustration  of  the 
equity  for  contribution,  and  is  the  last  which  will  be  here  noticed. 
The  circumstances  under  which  this  equity  *ari8es  are 
where  a  ship  and  cargo  are  in  imminent  peril,  and  a  per-  ^  -I 
tion  is  intentionally  sacrificed  for  the  security  of  the  rest,  e.  g.^ 
where  goods  are  thrown  overboard,*  or  a  portion  of  the  ship's  rig* 
ging  cut  away  to  lighten  and  save  the  ship,^  or  the  ship  itself  is 
intentionally  stranded  to  save  her  cargo  from  a  tempest  or  an 
enemy,*  or  a  part  of  the  cargo  is  delivered  up  by  way  of  ransom, 
or  is  sold  for  the  necessity  of  the  ship.^  In  all  these  cases  the 
impending  danger  is  common  to  all,  and  the  means  by  which  it  is 
averted  ought  to  be  a  common  burden.    If,  therefore,  the  ship  and 

Taylor  v.  Maris,  6  Rawle  51.  In  Lloyd  v.  Galbraith,  82  Pa.  St.  108,  a  credi- 
tor had  a  lien  upon  several  tracts  of  land,  some  of  which  were  sold  by  the 
debtor.  The  creditor  then  levied  upon  and  sold  the  balance.  It  was  held  that 
a  junior  encumbrancer  whose  lien  extended  only  to  the  unsold  tracts  was  not 
entitled  to  be  subrogated  to  the  paramount  creditor's  lien  against  the  tracts 
which  had  been  aliened.  As  between  the  original  parties,  the  rule,  of  course, 
does  not  hold :  any  part  of  the  mortgaged  premises  is  bound  for  the  payment 
of  the  whole  debt :  Coutant  v.  Scrvoss,  8  Barb.  S.  C.  128.  See  Patty  v.  Pease, 
8  Paige  277. 

'  Wigsell  V.  Wigsell,  2  S;  &  S.  864  \  Burrell  v.  Egremont,  7  Beav.  205 ; 
Faulkner  v.  Daniel,  8  Hare  199,  217. 

*  See  The  Hettie  Ellis,  20  Fed.  Rep.  507;  Wood  v.  Phosnix  Ins.  Co.,  14 
Phila.  488,  545 ;  Heye  v.  Nth.  Germ.  Uoyd,  2  Law.  Bep.  An.  287 ;  Wright 
V.  Marwood,  7  Q.  B.  D.  62 ;  Burton  v.  English,  12  Id.  218. 

*  See  The  Mai|;arethe  Blanca,  14  Fed.  Rep.  59 ;  The  Mary  Gibbs,  22  Fed. 
Rep.  468. 

*  See  Snow  v.  Perkins,  89  Fed.  Rep.  884 ;  Strang  v.  Scott,  14  App.  Gas. 
601. 

'  See  as  to  expenses  of  re-shipping  cargo  in  a  port  of  refuge,  Svensden  t;. 
Wallace,  10  App.  Gas.  404 ;  and  as  to  expense  of  removing  cai^o  to  a  place  of 
safety:  Royal  Mail  Steam  Packet  Go.  v.  Eng.  Bank.,  etc.,  19  Q.  B.  D.  862. 
These  expenses  were  held  not  to  be  general  average  liabilities.  Damage  by 
water  to  a  cargo  caused  by  putting  out  a  fire  is  a  general  average  expense  : 
Whitecross,  etc..  Go.  v.  Savill,  8  Q.  B.  D.  6r>3 ;  Rail!  v.  Troop,  87  Fed.  Rep. 
888.     See  Lowndes's  Law  of  Gen.  Average  (1888). 
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the  residue  of  the  cari^o  are  preserved  by  the  sacrifice,  the  parties 

must  make  good  ratable  shares  of  the  loss,  proportioned  to  the 
vahie  which  their  own  goods  and  the  goods  sacrificed  would  have 
borne,  afler  deducting  freight,  had  thej  safely  reached  the  port  of 
discharge.  If,  on  the  contrary,  the  sacrifice  is  not  intentionally 
made,  but  is  damage  incurred  by  violence  or  stress  of  weather,  or 
if  it  prove  unavailing,  or  be  made  not  to  save  the  cargo,  but  to  save 
the  lives  and  liberty  of  the  crew,  the  principle  of  contribution  does 
not  apply,  and  the  loss  must  remain  where  it  originally  fidls.  The 
rates  of  contribution  are  generally  settled  by  arbitration,  but  the 
parties  are  not  compellable  to  refer,  and  may  have  recourse  to  an 
action  at  law  or  a  suit  in  equity.^ 

The  equity  of  marshalling  arises  where  the  owner  of  property 
subject  to  a  charge  has  subjected  it,  together  with  another  estate,  to 
a  paramount  charge,  and  the  estate  thus  doubly  charged  is  inade- 
quate to  satisfy  both  the  claims.  In  this  case,  if  the  paramount 
charge  be  by  way  of  mortgage,  the  only  resource  for  the  puisne 
mortgagee  is  to  redeem  it,  and  then  to  tack  it  to  his  own  debt ;  but 
if  it  is  only  a  charge  payable  out  of  the  produce  of  the  estate,  and 
not  conferring  on  the  paramount  creditor  a  right  to  *foPe- 
L  ^  close,  an  equity  arises  for  marshalling  the  security  so  that 
both  creditors  may,  if  possible,  be  paid  in  fiilL'    The  equity  is  a 

>  Birkley  v.  Presgrave,  1  East  220 ;  Plnmmer  o.  Wildman,  8  M.  &  S.  482 ; 
Power  V.  Wbitmore,  4  Id.  141 ;  Simonds  v.  White,  2  B.  &  C.  805  ;  Hallett  r. 
Baasfield,  18  Yes.  187 ;  2  Steph.  BI.  179  ;  Smith's  Merc.  Law  292 ;  Stmgeas 
V.  Carey,  2  Curtis  C.  Ct.  69. 

>  Aldrich  v.  Cooper,  8  Yes.  882 ;  Titley  v.  DaTies,  2  B.  C.  C.  S93,  899. 
The  rule  of  equity,  that  where  one  has  a  lien  upon  two  funds,  and  another  a 
posterior  lien  upon  only  one  of  them,  the  former  will  be  compelled  first  to  ex- 
haust the  subject  of  his  exclusive  lien,  and  will  be  permitted  to  resort  to  the 
other  only  for  the  deficiency,  is  well  established  in  this  country :  Piatt  v.  St. 
Clair,  6  Ham.  (Ohio)  288 ;  Russell  v.  Howard,  2  McLean  489 ;  Findlay's 
£x'r  V.  U.  S.  Bank,  2  Id.  44 ;  N.  T.  Steamboat  Co.  v.  New  Jersey  Co.,  1 
Hopkins  460;  Eyertson  r.  Booth,  19  Johns.  486;  Pallen  o.  Agric.  Bank,  1 
Freem.  Ch.  419,  424;  Kendall  v.  The  N.  £n^d  Co.,  18  Conn.  894-5; 
Lodwick  V,  Johnson,  Wright  (Ohio)  498 ;  Thompson  v.  Mutray,  2  Hill  Ck. 
210 ;  Miami  Co.  v.  U.  S.  Bank,  Wright  (Ohio)  249 ;  Williams  v.  Washington, 
1  Dey.  Ch.  187;  Dorr  r.  Shaw,  4  Johns.  Ch.  17;  Trowbridge  v.  Harlestoo, 
Walk.  Ch.  185;  Goss  r.  Lester,  1  Wis.  48;  Russell  v.  Randolph,  26  Gratt. 
705 ;  Terry  v.  Rosell,  82  Ark.  478 ;  Millsaps  v.  Bond,  64  Mias.  458 ;  State 
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personal  one  against  the  debtor^  and  does  not  bind  the  paramount 
creditor,  nor  the  debtor's  alienee  for  value. 

SaTiDgs  Bk.  V.  Harbin,  18  S.  C.  425;  Turner  v.  Flinn,  67  Ala.  529;  Gusdorf 
V,  Ikelheimer,  75  Id.  148 ;  Abbott  v.  Powell,  6  Sawy.  C.  Ct.  91 ;  Robeson's 
App.,  117  Pa.  St.  628;  Sherron  v.  Acton,  18  Atl.  Rep.  (N.  J.)  978;  Ball  t7. 
Setzer,  10  S.  E.  Rep.  (W.  Va.)  798;  Parr  v.  Fumbanks,  11  I..ea  (Tenn.) 
391.  See  Gilliam  v.  McCormack,  85  Tenn.  597  ;  Sims  v.  Albea,  72  Ga.  751 ; 
Burgess  v.  Hitt,  21  Mo.  App.  813.  But  it  ought  to  appear  that  the  fund  which 
is  not  affected  by  the  junior  lien  is  fully  adequate  to  satisfy  the  prior  lien,  and 
the  remedy  for  realizing  it  is  prompt  and  efficient :  Briggs  v.  The  Planter's 
Bank,  Freem.  Ch.  574;  Dorr  v.  Shaw,  5  Johns.  Ch.  17 ;  Coker  v.  Shropshire, 
59  Ala.  542.  See  Calloway  v.  People's  Bank,  54  Ga.  572.  The  rule  will  not 
be  applied  to  defeat  an  equity  of  the  former  on  either  fund,  attaching  prior  to 
the  existence  of  the  latter's  claim:  McCormick's  Appeal,  57  Pa.  St.  54; 
Jarvis  v.  Smith,  7  Abb.  Pr.,  N.  S.  (N.  Y.)  217.  See  also  cases  cited, 
note  2,  p.  270,  tuprct^  the  distinction  there  illustrated  being  but  a  corollary  of 
this  doctrine.  And  the  rule  applies  only  as  between  different  creditors.  It 
has  no  application  between  debtor  and  creditor,  so  as  to  give  the  former  a  right 
to  choose  which  property  shall  be  first  liable  to  payment  of  the  debt :  Plain  v. 
Roth,  107  111.  588 ;  and  see  Rogers  v.  Meyers,  68  Id.  92.  Nor  does  it  apply 
"where  one  security  is  given  and  expressly  declared  to  be  in  exoneration  of 
another:  Butler  v.  Stainback,  87  N.  C.  216. 

Though  the  proposition  that  a  creditor  of  two  funds  will  be  restrained  from 
proceeding  against  the  doubly  charged  fund  till  he  has  exhausted  the  other,  is 
often  repeated  in  the  decisions,  it  has  been  acted  on  in  general  only  where  both 
funds  were  actually  within  the  control  of  the  court ;  and  the  usual  course  is 
merely  to  compel  him,  while  proceeding  against  the  doubly  charged  fund,  to 
place  his  remedies  against  the  other  at  the  disposal  of  the  disappointed  creditors. 
The  equity  of  the  latter  is  not,  indeed,  against  the  double  creditor  at  all,  but 
only  against  the  common  debtor,  that  he  should  not  be  permitted  to  get  back 
the  fund  not  resorted  to,  freed  from  its  liabilities,  on  account  of  the  accident  of 
the  creditor's  recourse  to  the  other.  This  end  can  be  obtained  quite  as  well  by 
rabrpgafcion  as  through  marshalling  by  actual  restraint ;  and  it  is,  therefore, 
rery  difficult  to  understand  how  equity  can  interfere  with  the  legal  rights  of 
the  double  creditor,  on  an  equity  which  is  no  greater  than  his  own,  and  which 
can  be  equally  protected  in  another  way.  In  several  cases  such  interference 
has  consequently  been  refused :  Ramsay's  App.,  2  Watts  228 ;  Evans  v. 
Duncan,  4  Id.  24 ;  Neff''s  App.,  9  W.  &  S.  86 ;  Shunk's  App.,  2  Pa.  St. 
S04 ;  Cornish  v.  Wilson,  6  Gill  299 ;  Post  v.  Mackall,  8  BUnd  486 ;  U.  S.  v. 
Duncan,  12  111  528 ;  Chapman  v.  Hamilton,  19  Ala.  121 ;  Enowles  v.  Lawton, 
18  Ga.  476.  See  also  Lafarge  Ikis.  Co.  v.  Bell,  22  Barb.  S4 ;  Building  Asso^ 
dation  v.  Conover,  1  McCart.  219 ;  Lloyd  v.  Galbraith,  82  Pa.  St.  108,  stated 
ante^  note  to  page  270 ;  and  Warren  v,  Warren,  80  Yt.  580.  In  others  the 
right  of  restraint  has  been  confined  to  cases  where  to  compel  a  resort  to  the 
nngly  charged  fund  would  not  be  productive  of  any  additional  risk,  injury,  or 
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The  equity  is  not  binding  on  the  paramount  creditor,  for  no 
equity  can  be  created  against  him  by  the  fiict  that  some  one  else 
has  taken  an  imperfect  security.  But  it  is  an  equity  against  the 
debtor  himself,  that  the  accidental  resort  of  the  paramount  creditor 
to  the  doubly  charged  estate,  and  the  consequent  exhaustion  of  that 
security,  shall  not  enable  him  to  get  back  the  second  estate,  dis- 
charged of  both  debts.  If,  therefore,  the  paramount  creditor  resorts 
to  the  doubly  charged  estate,  the  puisne  creditor  will  be  subetitated 
to  his  rights,  and  will  be  satisfied  out  of  the  other  fund,  to  the 
extent  to  which  his  own  may  be  exhausted.'  And  it  seems  that  he 
may,  on  proposing  just  terms,  require  the  paramount  creditor  to 
proceed  against  the  estate  on  which  he  has  himself  no  claim.  His 
right,  however,  to  do  this  is  not  an  independent  equity  against  tlie 
creditor,  but  a  mere  incident  of  his  equity  against  their  common 
debtor ;  and,  therefore,  if  the  paramount  claim  is  not  diargeable 
on  two  funds,  both  belonging  to  the  same  debtor,  but  is  merely  due 

delay  to  the  double  creditor:  Brinkerhoff  v,  Marvin,  5  Johns.  Ch.  820; 
Evertson  t;.  Booth,  19  Johns.  486;  see  James  v.  Habbard,  1  Paige  228; 
Morrison  v.  Kurtz,  15  111.  198 ;  and  this  equity  will  not  be  enforced  against  in- 
tervening liens,  having  a  superior  equity :  Leib  v.  Stribling,  51  Md.  285.  A 
•creditor  holding  security  upon  different  kinds  of  property  cannot  be  compelled 
to  select  that  which  is  least  convenient  and  available  to  himself,  in  order  to  aid 
other  creditors  not  secured  in  the  collection  of  their  demands :  Emmons  v. 
Bradley,  56  Me.  888.  In  N.  Y.  Steamboat  Co.  v.  The  N.  J.  Co.,  1  Hopkins 
460 ;  Thompson  v.  Murray,  2  Hill  £q.  204 ;  Fallen  v.  Agricultural  Bank,  1 
Freeman  Ch.  419 ;  8  S.  &  M.  857,  however,  the  doctrine  has  been  cairied  to 
even  a  greater  length.  It  has  also  been  applied  in  New  York,  without  hesita- 
tion, and  perhaps  with  more  propriety,  to  the  case  of  a  creditor,  with  collateral 
security,  claiming  upon  a  fund  assigned  for  the  benefit  of  creditors :  Besley  r. 
Lawrence,  1 1  Paige  581 ;  though  the  contrary  is  now  established  in  PennsyU 
vania:  Morris  v,  Olwine,  22  Fa.  St.  441 ;  Kitten's  Est.,  17  Id.  416.  This 
subject  is  discussed  in  the  note  to  Aldrich  v.  Cooper,  2  Lead.  Cas.  Eq.  78. 

'  Bank  of  Kentucky  v.  Vance,  4  Litt.  168 ;  see  also  Eddy  t>.  Traver,  € 
Paige  521 ;  Cheesebrongh  v.  Millard,  1  Johns.  Ch.  409 ;  Hawley  v.  Manchia, 
7  Id.  174;  Hunt  v,  Townsend,  4  Sandf.  Ch.  510;  Ramsay's  Appeal, 
2  Watts  228;  Hastings's  Case,  10  Watts  808 ;  Hudkins  v.  Ward,  80  W.  Va. 
204;  Averill  v.  Loucks,  6  Barb.  S.  C.  470;  Bcsley  9.  Lawrence,  11  Paige 
581 ;  Hunt  v.  Townsend,  4  Sandf.  Ch.  510;  Fassett  v.  Traber,  20  Ohio  540; 
Dunn  o.  Obey,  14  Pa.  St.  220;  U.  S.  Ins.  Co.  v.  Shriver,  8  Md.  Ch.  882; 
Nelson  v.  Dunn,  15  Ala.  517.  But  this  rule  will  not  be  applied  where  it  will 
work  injustice  to  the  creditors  of  the  other  estate:  McGinnis's  App.,  16  Pa. 
8t.  445.  See  U.  S.  v.  Duncan,  12  111.  528. 
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from  two  persons^  one  of  Whom  is  also  indebted  to  separate  cred- 
itorSy  there  is  no  equity  to  oompd  a  resort  to  one  rather  than  to 
the  other,  or  to  alter  the  conseqaenoes  of  the  election  which  may 
be  made.^ 

The  principle  which  refuses  interference  as  against  the  creditor 
was  strongly  tested  in  a  case  arising  out  of  the  rebellion  of  the 
American  Colonies.  Subsequently  to  the  Declaration  of  Indepen- 
dence, an  act  was  passed  by  the  legislature  of  Gleorgia  confiscating 
the  estates  of  all  who  had  retained  their  allegiance,  but  providing 
that  debts  owing  by  them  to  persons  who  had  favored  the  rebellion 
^should  be  paid  out  of  the  confiscated  estates ;  so  that  any  p^coyQi 
creditor  coming  within  the  tenor  of  the  act  had  two  sources 
of  payment  to  which  he  might  resort,  viz.,  first,  the  American 
estates ;  and  second,  the  personal  liability  of  his  debtor.  A  bill 
was  filed  by  the  executors  of  a  banished  loyalist,  praying  that  cer- 
tain of  his  creditors  might  be  compelled  to  seek  satisfaction  in  the 
first  instance  out  of  the  confibscated  property.  And  it  is  obvious 
that  if  any  equity  could  exist  for  controlling  the  creditor,  it  might 
have  been  well  exercised  in  a  case  where  under  such  circumstances 
as  these  he  had  acquired  a  claim  on  an  independent  fund,  from 
which,  if  rejected  by  him,  his  debtor  could  reap  no  advantage. 
The  daim  was  disallowed,  on  the  ground  that  it  was  not  proved 
that  the  particular  creditor  could  avail  himself  of  the  fimd ;  but 
Lord  Eldon,  in  reviewing  the  cases,  expressed  considerable  doubt 
whether,  even  if  that  difficulty  had  not  occurred,  the  supposed 
equity  as  between  the  debtor  and  the  creditor  could  exist.* 

The  equity  is  apparently  not  binding  on  the  debtor's  alienee  for 
value,  notwithstanding  that  he  may  have  taken  with  notice  of  the 

>  Greenwood  v.  Taylor,  1  R.  &  M.  185 ;  Mason  v.  Bogg,  M.  &  C.  443 ; 
£x  parte  Kendal,  17  Yes.  514;  Ex  parte  Field,  8  M.,  D.  &  D.  95.  See 
Ayen  v.  Hiuted,  15  Conn.  504 ;  Boone  v.  Clark,  5  Law.  Rep.  An.  (HI.)  276 ; 
Cannon  v.  Hndson,  5  Del.  Cb.  112;  Lee  v,  Gregory^  12  Neb.  282;  Refers  v. 
Blnm,  56  Tex.  1 ;  Sterling  v.  Brightbill,  5  Watts  229 ;  Ebenhardt's  App.,  8 
W.  &  S.  827.  See  remarks  on  this  case,  in  Dunn  v.  Olney,  16  Pa.  St.  219. 
But  if,  in  such  case,  one  of  the  debtors,  or  his  estate,  on  general  equity  prin* 
ciples,  or  by  agreement  of  the  parties,  is  primarily  liable,  the  separate  cred- 
itors of  the  other,  disappointed  by  the  joint  creditors,  have  a  right  to  snbroga- 
tion:  Gearhart  o.  Jordan,  11  Pa.  St.  881 ;  Dunn  v.  Olney,  16  Id.  219;  Neff 
r.  ^filler,  8  Id.  847. 

*  Wright  V,  Simpson,  8  Ves.  714. 
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facts^  unless  his  interest  were  aoqoired  after  the  institution  of  a 
suit.  For  although  the  ordinary  rule  is,  that  an  alienee  with 
notice  is  bound  by  all  the  equities  which  bound  his  alienor,  yet 
there  is  a  distinction  in  regard  to  this  particular  equity ;  because 
the  omission  of  the  creditor  to  take  an  express  collateral  charge 
raises  a  presumption  that  he  meant  to  leave  the  equity  defeasible, 
and  to  continue  the  owner's  power  of  dealing  with  the  second 
estate  for  value,  unfettered  by  his  claim.  It  is  otherwise  if  tJie 
debtor,  on  creating  the  single  claim,  covenants  to  satisfy  the  para- 
mount charge  out  of  the  other  estate,  or  fiudulently  conceals  its 
existence.  For  then  a  purchaser  taking  with  notice  of  the  cove- 
nant or  concealment  will  be  bound  by  the  same  equity  as  the 
debtor  himself.^ 

r*274l  *^^  equities  of  contribution,  exoneration,  and  mar^ 
shalling,  are  applied,  as  already  noticed,  in  the  adminis- 
tration of  assets,  to  rectify  disorders  which  may  incidentally  occur. 
The  two  former  equities  are  applied  when  debts  or  legacies  are 
charged  on  several  kinds  of  assets,  either  pari  passu  or  sncees- 
sively ;  as,  for  example,  where  estates  subject  to  a  charge  descend 
to  several  heirs  in  different  lines  of  descent,  or  are  given  to  several 
devisees,  all  the  heirs  in  the  one  case,  and  all  the  devisees  in  the 
other,  must  contribute  to  the  charge  f  but  if  there  be  both  heirs 
and  devisees,  the  heirs  can  have  no  contribution  from  the  devisees, 
because  their  own  estate  is  first  liable.'    If,  on  the  other  hand,  a 

>  Arerall  v.  Wade,  LI.  &  6.  252  {  Hamilton  v.  Boyse,  2  Scli.  &  L.  815; 
commented  on  in  LI.  &  G.  268 ;  Barnes  o.  Racster,  1  N.  C.  C.  401 ;  Bugden 
V.  Bignold,  2  Id.  877. 

''  When  lands  held  b^r  sereral  devisees  in  the  same  irill  are  charged  in  eqnitj 
to  satisfy  a  bond  debt  of  the  devisor,  the  decree  should  be  against  the  lands  of 
all  the  devisees,  or  the  money  received  or  claimed  in  lien  thereof,  in  ratable 
proportions,  and  not  against  the  land  of  one  only,  with  liberty  to  that  one  to 
sue  the  others  for  contribution :  Forster  v,  Crenshaw's  Ex'rs,  8  Mnnf.  514 ; 
see  also  Livingston  v.  Livingston,  8  Johns.  Ch.  148.  As  to  contribotioD 
among  co-heirs,  see  Schermerhom  v.  Barhydt,  9  Paige  28 ;  and  between  legi^ 
tees.  Peoples  v.  Horton,  89  Miss.  406,  where  it  was  held,  under  the  circam* 
stances,  not  to  exist. 

*  See  in  agreement  with  the  text,  Livingston  p.  Newkirk,  8  Johns.  Ck.  812, 
820 ;  Stires  v.  Stires,  1  Halst.  Ch.  224 ;  Adams  v.  Brackett,  5  Mete  280. 
But  the  right  of  the  devisee  as  against  the  heir  is  different  when  the  fund  for 
payment  of  debts  is  by  the  will  of  blended  real  and  personal  property.  Tims, 
when  a  testator  devised  his  estate,  real  and  penonalf  to  be  divided  amoi^  hit 
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diarge  is  levied  on  a  fund  out  of  its  regular  order,  as,  for  instance, 
on  a  devised  instead  of  a  desoended  estate,  or  on  a  descended  estate 
instead  of  the  general  personalty,  the  devisee  in  the  one  case,  or  the 
heir  in  the  other,  may  claim  exoneration.  The  necessity,  however, 
for  such  a  claim  can  only  exist  where  the  regular  order  of  liability 
has  been  infringed ;  and  in  ordinary  administration  suits  it  is  not 
likely  to  occur,  except  in  the  particular  instance  of  a  mortgaged 
estate.  In  this  case  the  mortgage,  like  any  other  specialty  debt, 
will,  if  claimed  by  the  creditor,  be  discharged  out  of  the  person- 
alty, and  the  question  will  subsequently  arise,  whether  as  between 
the  respective  owners  of  the  several  funds,  the  devisee  or  heir  can 
daim  the  benefit  of  its  discharge,  or  whether  he  must  restore  its 
amount  to  the  personalty.^ 

The  equity  of  marshalling  is  applied  in  administration  suits, 
where  debts  or  l^ades  are  charged,  some  on  several  kinds  of 

next  of  kin  ''  as  soon  as  his  debts  and  legacies  are  paid,  and  not  until  then ;" 
it  charges  the  estate  with  payment  of  the  debts  and  legacies;  and  afler- 
aoquired  real  estate,  as  to  which  the  testator  died  intestate,  is  exonerated 
until  the  other  is  exhausted :  Hall  t;.  Hall,  2  McCord's  Ch.  269,  S02.  See 
also  Hassenclever  v.  Tucker,  2  Binn.  625 ;  Knight  v.  Knight,  6  Jones  Eq. 
(N.  C.)  184.     See  ante,  268,  note. 

^  Supra,  Administration  of  Assets.  The  devisee  or  heir  of  a  mortgaged 
estate  has,  as  a  general  rule,  the  right  to  throw  the  burden  of  the  m(M*tgage 
upon  the  personal  estate,  except  as  against  specific  and  pecuniary  legatees. 
See  Ton^s  Estate,  2  Rawie  250,  254 ;  Mansell's  Estate,  1  Pars.  Eq.  867 ; 
Bichardson  r.  Hall,  124  Mass.  22S ;  see  ante,  261,  264,  notes;  and  Town- 
shend  r.  Mostyn,  26  Beav.  72.  But  not  so,  where  the  encumbrance  was  not 
the  primary  personal  debt  of  the  decedent ;  then  the  land  is  first  charge- 
able, and  the  heir  or  devisee  cannot  claim  exoneration,  even  though  there  were 
a  personal  covenant  hy  the  decedent  with  the  mortgagor  to  pay  the  debt : 
Cumberland  v.  Codrington,  8  Johns.  Ch.  229 ;  Mitchell  v.  Mitchell,  8  Md. 
Ch.  78;  Moore's  App.,  SS  Pa.  St.  450.     See  also  note,  pp.  264-5,  supra. 

The  right  of  exoneration  by  the  holder  of  an  equity  of  redemption,  as 
against  the  personal  estate,  accrues  only  on  the  administration  of  the  assets, 
and  need  not  be  asserted  till  there  are  assets  to  be  administered.  Lapse  of 
time,  therefore,  where  for  any  reason  the  administration  of  an  estate  has  been 
impossible,  will  not  affect  the  right :   Mellersh  v,  Bridger,  1 7  Jur.  908. 

Where  a  testator  devises  several  estates,  charged  generally  with  the  pay- 
ment of  debts,  to  different  persons,  and  afterwards  mortgages  one,  the  devisee 
of  the  mortgaged  estate  is  entitled  to  contribution  from  the  others :  Middleton 
V.  Middleton,  15  Beav.  450.  But,  in  general,  the  rule  is,  that  a  devisee  subject 
to  a  mortgage,  must  bear  the  whole  burden,  as  regards  other  devisees :  Mason's 
Est.,  1  Pars.  Eq.  129 ;  s.  c.  4  Pa.  St.  497. 
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assets^  and  some  on  one  kind  only,  and  the  doubly  charged 
have  been  applied  in  discharge  of  the  doublj  secured  claims. 
r^275i       Under  the  old  law  this  equity  was  often  exercised  in 
^  *&vor  of  simple  contract  creditors^  where  the  personaltyy 

which  then  constituted  the  only  fund^  had  been  wholly  or  partially 
exhausted  by  superior  creditors^  who  might  have  resorted  to  the  real 
estate ;  viz.,  by  specialty  creditors,  by  mortgagees,  or  by  vendors 
claiming  a  lien  for  unpaid  purchase-money.^  But  the  necessity  for 
this  course  has  ceased  under  the  late  statute,  making  real  estate, 
whether  freehold  or  copyhold,  directly  liable  as  assets  for  simple 
contract  debts.'  The  equity,  however,  is  still  applicable  in  £ivor 
of  devisees  or  legatees,  though  it  is  seldom  required  by  devisees  or 
by  specific  legatees,  because  their  funds  are  seldom  applied  before 
their  turn.  The  case  of  general  pecuniary  legacies  is  different;  for 
they  are  not  gifts  of  any  specific  thing,  which  may  be  set  apart 
until  its  turn  arrives,  but  they  are  gifts  of  money  out  of  the  general 
personalty  after  satisfiution  of  the  debts ;  and,  therefi>re,  if  they 
have  not  been  protected  by  a  charge  on  the  realty,  the  ftind  may 
be  exhausted  before  their  turn  arrives.  This  exhaustion  is  reme- 
died by  marshalling ;  but  subject  to  the  restriction  that  it  must 
not  operate  against  any  one  who  is  equally  an  object  of  the  testator's 

'  Aldrich  v.  Cooper,  8  Yes.  882,  889 ;  Selb^r  v.  Selby,  4  Rasa.  886.  See 
Alston  V.  Manford,  1  Brock.  266 ;  Haydon  v.  Goode,  4  Hen.  &  Manf.  460 ; 
CraUe  V.  Meem,  8  Gratt.  496.  Where  specialty  debts  of  a  deceased  person 
hare  been  paid  oat  of  his  personal  estate,  which  at  the  time  was  sufficient  also 
to  pay  hb  simple  contract  debts,  and  the  executor  sabeequentlj  commits  a 
devastavit^  which  renders  the  personal  estate  insufficient  to  pay  the  simple  con- 
tract creditors,  they  are  entitled  to  be  paid  out  of  the  real  estate  of  the  debtor, 
to  the  extent  to  which  the  personal  estate  has  been  exonerated  by  the  specialty 
creditors:  EUard  v.  Cooper,  1  Irish  L.  &  £q.  N.  S.  876  (Chancellor),  hk 
the  same  case  it  was  held  that  simple  contract  creditors,  who  hare,  in  oona^ 
quence  of  the  payment  of  specialty  creditors  out  of  the  personal  estate  of  the 
deceased  debtor,  acquired  a  right  of  marshalling  his  real  estate,  are  not  barred 
under  the  Statute  of  Limitations  by  less  than  twenty  years. 

In  Fordham  v.  Wallace,  17  Jur.  228,  howerer,  it  was  held  that  as  simple 
contract  creditors  have  now  a  right  to  the  real  assets  in  Enf^^nd,  Uie  doctrine 
of  marshalling,  for  whateyer  other  purpose  now  kept  alire  as  to  thenif  would 
not  be  applied  merely  for  the  purpose  of  giving  them  a  longer  period  of  lii 
tation,  by  substituting  them  in  the  place  of  specialty  creditors. 

•  8  &  4  Wm.  4,  c.  104. 
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boimty,  and  whose  interest  is  hy  law  not  liable  in  priority  to  the 
legatee's. 

In  aooordance  with  this  rule,  an  entire  or  partial  exhaustion  of 
the  personal  estate  will  warrant  marshalling  in  favor  of  legatees ; 
but  such  marshalling  can  only  be  dii'ected  against  real  assets  de- 
scended, land  devised  for  or  charged  with  payment  of  debts,  and 
land  devised  subject  to  a  mortgage.^  It  cannot  be  directed  as 
against  other  land  devised,  or  as  against  specific  legatees.'    The 

'  Or  mibject  to  the  Tender's  lien  for  purchase-money  which  the  personalty  is 
taken  to  pay:  Birds  v.  Askey,  24  Beav.  618 ;  Lilford  v.  Powys  Keck,  L.  R. 
1  £q.  347,  where  Wythe  v.  Henniker,  2  M.  &  K.  636,  was  not  followed. 
Real  assets  descended  will  not  be  miirshalled  in  aid  of  either  a  general  or  resid- 
uary legacy:  Walker's  Estate,  3  Bawle  229.  See  also  Hays  v.  Jackson,  6 
Mass.  149 ;  Leigh  v.  Savidge,  1  McCarter  (N.  J.)  124.  Aliter,  if  the  legacy 
18  pecuniary  or  specific :  Mollan  v.  Griffith,  3  Paige  402 ;  Wilcox  v.  Wilcox, 
13  Allen  252 ;  but  see  Gerken's  Estate,  1  Tucker  (N.  Y.  Surr.)  49.  But  in 
some  cases  lands  taken  by  descent  seem  to  have  been  charged  eren  before  what 
are,  properly,  genercU  legacies.  See  Robards  v.  Wortham,  2  Dev.  £q.  1 73, 
wherein  it  was  said  that  **  descended  lands  must  pay  all  debts  for  which  the 
real  estate  is  liable,  in  exoneration  of  all  but  residuary  legacies,  or  of  other 
land  devised  for  the  payment  of  debts."  To  the  same  effect  are  Brown  v. 
James,  8  Strob.  £q.  24-26,  and  Warley  v.  Warley,  1  Bailey  Eq.  397.  See,  on 
this  subject,  note,  ante,  p.  263 ;  Verdie^  v.  Yerdier,  12  Rich.  (S.  C.)  Eq.  138. 

*  Wythe  r.  Henniker,  2  M.  &  K.  635 ;  Mirehouse  v.  Scaife,  2  M.  &  C.  695 ; 
Spronle  v.  Prior,  8  Sim.  189  ;  Strickland  v.  Strickland,  10  Id.  374 ;  3  Sug. 
T.  &  P.  c.  XTiii.  s.  2.  See  Patterson  v.  Scott,  1  De  G.,  Macn.  &  G.  531 ; 
Liringston  v.  Livingston,  3  Johns.  Ch.  148, 158 ;  McCampbell  v.  McCampbell, 
5  Litt.  92 ;  Hoover  v.  Hoover,  5  Pa.  St.  351.  Respecting  the  relative  rights 
of  specific  legatees  and  devisees,  there  is  a  diversity  of  decision.  The  English 
rule  that,  if  specific  legacies  have  been  applied  to  pay  specialty  debts,  the  spe- 
cific legatees  are  entitled  to  contribution  against  the  devisees  of  the  realty,  was 
upheld  in  Chase  v.  Lockerman,  11  Gill  &  J.  185.  But  other  decisions  exempt 
the  devisees  altogether,  and  render  the  specific  legatees  first  liable.  See  Miller 
p.  HarweU,  3  Murphy  194;  Warley  v.  Warley,  1  Bailey  Eq.  397;  Okeson's 
Appeal,  59  Pa.  St.  99.  See,  on  this  subject,  note,  ante,  p.  268.  It  has  been 
held  in  England  that  where  there  is  a  bequest  of  pecuniary  legacies,  and  a 
devise  of  residuary  real  estate,  the  assets  will  not  be  marshalled  in  aid  of  the 
pecuniary  legacies,  and  that  they  must  be  resorted  to  before  the  real  estate,  for 
payment  of  debts:  Farquharson  v.  Floyer,  3  Ch.  D.  109.  In  Hensman  v. 
Fryer,  L.  R.  3  Ch.  420,  it  was  held  that  the  legatees  and  residuary  devisee 
should  contribute  ratably  in  such  cases ;  but  this  decision  was  not  followed  in 
Farquharson  v.  Floyer,  supra.  See  also  Collins  v.  Lewis,  L.  R.  8  Eq.  708 ; 
Dugdale  v.  Dugdale,  L.  R.  14  Eq.  334 ;  Tompkins  v.  Colthurst,  1  Ch.  D.  626 ; 
Robinson  v.  Mclver,  63  N.  C.  645. 
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manner  in  which  the  exhaustion  is  caused  is  generallj  bj  payment 
p^oy^i  *of  creditors^  but  it  may  be  also  caused  by  payment  of 
legacies^  where  some  l^acies  are  charged  on  both  real  and 
personal  estate^  and  others  on  the  personal  estate  alone.'  It  will 
not^  however^  arise  unless  the  lefficy  which  requires  its  aid  was 
originally  chargeable  on  the  personalty  alone.  If  it  originally  af- 
fected both  real  and  personal  estate,  but  has  failed  as  a  charge  on 
the  realty  by  an  event  subsequent  to  the  testator's  death,  e.  g,,  by 
the  death  of  the  legatee  before  the  time  of  payment,  there  is  no 
case  for  marshalling.' 

If  the  exhaustion  be  caused  by  payment  of  simple  contract  cred- 
itors under  the  statute,  it  may  be  questioned  whether  the  legatees 
can  insist  on  marshalling.  For  the  statute  merely  declares  the 
land  assets  to  be  administered  in  equity,  and  does  not,  therefore, 
give  the  creditors  an  election  between  the  funds,  but  compels  them 
to  exhaust  the  personalty,  before  they  can  have  recourse  to  the 
land.* 

An  attempt  has  been  made  to  apply  the  equity  of  marshalling  to 
remedy  the  avoidance  of  charitable  bequests,  where  such  bequests 
have  been  made  payable  out  of  the  general  assets,  instead  of  being 
exclusively  charged  on  the  pure  personalty,  such  as  money  or  stock. 
A  charitable  legacy,  thus  given,  is  void  by  law  so  &r  as  it  is  pay- 
able out  of  the  mixed  personalty,  such,  for  example,  as  mortgages 
and  leaseholds ;  and  attempts  have  therefore  been  made  to  throw 
the  other  l^acies  on  that  portion  of  the  estate,  in  order  that  the 
charitable  legacy  may  be  paid  in  full  out  of  the  rest.  The  prin- 
ciple, however,  of  marshalling  does  not  here  apply ;  for  the  reason 
of  the  fidlure  is  not  that  some  prior  claimant  has  appropriated  the 

I  Where  there  are  two  classes  of  legatees,  one  haying  a  charge  on  real  estate, 
and  the  other  having  no  such  charge,  and  the  penonal  estate  is  not  saffieient  to 
pay  both,  equity  will  marshal  the  assets  so  as  to  throw  the  former  dass  upon 
the  real  estate.  The  rule  is  the  same  where  there  is  only  one  legacy  chai|^ 
upon  land ;  and  it  is  not  material  that  the  charge  is  made  only  in  case  the  per- 
sonal estate  shall  be  insufficient :  Scales  v.  Collins,  9  Hare  656. 

'  Hanby  v,  Roberts,  Amb.  127;  Prowse  v,  Abingdon,  1  Ark.  4S8;  Pearce 
V.  Loman,  8  Yes.  185 ;  2  Jarm.  on  Wills  607. 

*  8  &  4  Wm.  4,  c.  104.     It  is  now  settled,  howeyer,  that  legatees  are  enti- 
tled to  marshalling,  as  well  where  the  exhaustion  is  caused  by  the  simple  cor^ 
tract  as  by  the  specialty  creditors:  Tombs  v.  Roch,  2  Coll.  499 ;  Fleming  w 
Buchanan,  8  De  G.,  M.  &  G.  976 ;  Patterson  v,  Scott,  1  Id.  581. 
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Intimate  fund^  but  that  the  fund  given  is  in  part  illegal.  The 
oourty  therefore^  will  not,  either  directly  or  indirectly,  aid  the  gift, 
bat  *will  appropriate  the  estate  as  if  no  l^al  objection  r^teoy^n 
existed,  by  charging  the  l^acy  on  both  fiinds  in  propor- 
tion to  their  value;  and  will  declare  so  much  of  the  charitable 
l^acy  to  &il,  as  would  in  that  way  be  payable  out  of  the  pro- 
hibited fiind.^ 

'  Hobson  v.  Blackburn,  1  K.  278  ;  Philantliropic  Society  v.  Kemp,  4  Beav. 
581 ;  Sturge  v.  Dimsdale,  6  Id.  462.  See  Wright  v.  Trustees  of  the  M.  £. 
Church,  1  Hoff.  Ch.  202.  But  where  it  is  clear  that  the  testator  intended  that 
charity  legacies  should  be  paid  out  of  the  pure  personalty,  the  assets  will  be 
marshalled,  so  as  to  throw  the  other  legacies  on  the  personalty  savoring  of 
realty :   Robinson  v,  Geldard,  8  Macn.  &  Gord.  785. 
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[*278]  *CHAPTEB  VI. 

OP  INFANCY,  IDIOCY,  AND  LUNACY. 

The  last  equity  which  remains  for  notice  is  the  equity  for  ad- 
ministering the  estates  and  protecting  the  persons  of  in&nts,  idiots^ 
and  lunatics. 

The  protection  of  an  infant's  person  and  estate  is,  to  some  extent, 
provided  for  in  the  ordinary  course  of  law ;  viz.,  by  right  of  guar- 
dianship, extending  sometimes  to  the  person  alone,  and  sometimes  to 
both  the  person  and  estate ;  and  the  superintendence  of  this  right  is 
effected  by  writ  of  habeas  corpus  in  respect  of  the  person,  and  by 
writ  of  account  at  law  or  bill  for  account  in  equity  in  respect  of 
the  estate.  The  estate  is  also  in  many  instances  protected  by  bang 
vested  in  trustees  with  express  powers  of  management  and  applica- 
tion ;  in  which  case  their  conduct  will  be  r^ulated  under  the  ordi- 
nary jurisdiction  over  trusts.  And  if  property  be  vested  in  a  trustee, 
the  right  of  the  guardian  to  the  gen»«l  custody  of  the  estate  does 
not  extend  to  the  property  so  vested  so  as  to  exonerate  the  trustee 
from  seeing  to  its  safety. 

The  guardianship  of  the  person  during  the  frther's  lifetime 
resides  in  him ;  and  he  is  entitled  in  his  parental  right  to  the  cus- 
tody and  education  of  the  infant,  but  not  to  the  custody  of  his  estate. 

The  guardianship  of  the  estate  during  the  father's  lifetime,  and 
p^Qf7Q-|  of  both  person  and  estate  after  his  death,  ^belonged,  at 
common  law,  to  the  guardian  in  socage,  where  sudi  a 
guardian  existed;  and  in  default  of  a  statutory  guardian,  still 
belongs  to  him.  But  guardianship  of  this  dass  exists  only  as  an 
incident  of  tenure,  and  is  confined  to  cases  where  the  legal  estate  in 
hereditaments  of  socage  tenure  descends  on  the  in&nt  It  is  vested 
in  the  nearest  of  kin,  whether  the  father  or  a  more  remote  relation^ 
who  cannot  by  descent  have  the  socage  estate ;  and  determines  at 
the  age  of  fourteen,  or  according  to  another  opinion,  so  soon  after 
that  age  as  there  is  another  guardian,  either  by  election  of  the  infimt 
or  otherwise,  prepared  to  succeed.    With  respect  to  the  property  of 
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the  ymrd,  the  right  of  guardian  in  socage  extends  to  all  descended 
hereditaments^  whether  lying  in  tenure  or  not ;  and  he  is  said  to 
have,  not  barely  an  authority^  but  an  actual  estate,  enabling  him  to 
demise  for  the  duration  of  his  guardianship,  or  to  occupy  personally 
for  the  ward's  benefit.  The  extent  of  his  authority  over  the  per- 
sonal estate  is  doubtful ;  but  Mr.  Hargrave  thinks  that  the  custody 
of  the  person  must  draw  after  it  the  custody  of  every  species  of 
property  for  which  the  law  has  not  otherwise  provided." 

The  guardianship  in  socage  is  the  most  important  of  the  common 
law  guardianships ;  but  not  the  only  one.  There  are  five  other 
guardianships,  of  more  limited  operation ;  viz.,  1.  By  nature,  which, 
like  that  in  socage,  is  an  incident  of  tenure.  This  guardianship  is 
of  an  heir  apparent  only,  and  is  vested  in  the  ancestor  whose  heir 
the  infant  is.  It  continues  till  twenty-one,  and  is  confined  to  the 
person.  2.  For  nurture ;  which  is  of  all  the  children,  and  not  only 
of  the  heir  apparent.  It  belongs  exclusively  to  the  fitther,  or  at  his 
decease  to  the  mother ;  continues  till  fourteen,  and  is  confined  to 
the  person.  3.  By  the  custom  of  London;  which  is  where  a  parent 
free  of  the  dty,  leaves  an  unmarried  orphan.  This  guardianship  is 
vested  in  the  mayor  and  aldermen;  continues  till  twenty-one  as  to 
males,  and  till  eighteen  or  marriage  as  to  females ;  and  was  origi- 
nally of  the  person  only,  but  subsequently  extended  by  Eichard  II. 
♦to  the  lands  and  goods.  4.  By  custom  of  other  boroughs  « 
and  manors.  5.  By  election  of  the  infant ;  which  is  on  the  ^  ^ 
termination  of  guardianship  in  socage  by  the  infant's  attaining 
fourteen,  and  confers  on  the  guardian  by  election  the  same  office 
and  employment  which  was  previously  in  the  guardian  in  socage. 
And  it  is  said  by  Lord  Coke,  that  in  certain  cases  the  same  thing 
may  be  done  by  an  infant  under  fourteen. 

The  guardianship  by  statute,  which  is  now  the  most  important 
of  all  the  guardianships,  originates  in  the  statute  for  abolishing 

'  ''The  gaardianship  in  socage  may  be  considered  as  gone  into  disuse ;  and 
it  can  hardly  be  said  to  exist  in  this  country,  for  the  guardian  must  be  some 
relation  by  blood,  who  cannot  possibly  inherit,  and  such  a  case  can  rarely 
exist  :'*  Kent  Com.,  vol.  ii.  page  223.  ''And  as  all  the  children,  male  and 
female,  equally  inherit  with  us,  the  guardianship  by  nature  would  seem  to 
extend  to  all  the  children,  and  guardianship  by  nurture  is  merged  in  the  more 
durable  title  of  guardian  by  nature :"  Id.  pp.  220,  221. 
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tenures  in  capiie.^  Before  that  statute  a  &ther^  tenant  in  socage, 
could  not  have  disposed  of  the  custody  of  his  heir,  for  it  belonged 
to  the  legal  guardian.  But  by  the  8th  section  of  that  statute,  the 
father  of  an  unmarried  infant  is  enabled  (without  prejudice,  how- 
ever, to  the  custom  of  London)  to  appoint  a  guardian  by  deed  or 
will,  whose  appointment  will  be  good  against  all  persons  claiming 
as  guardiaiis  in  socage  or  otherwise.'    The  authority  of  the  statute 

1  12  Car.  2,  c.  24,  8.  8.  Bj  stats.  49  &  50  Vict.,  c.  27  (1886),  on  the 
death  of  the  father  the  mother  is  to  be  guardian  either  alone  or  jointly  with 
any  guardian  appointed  by  the  father.  She  may  by  deed  or  will  appoint  a 
guardian  after  her  death  and  that  of  the  father,  and  she  may  provisionally 
nominate  a  guardian  to  act  after  her  death  jointly  with  the  father,  which  nomi- 
nation the  court  may  confirm  if  satisfied  that  the  father  is  for  any  reason  un- 
fitted  to  be  the  sole  guardian.  The  court  has  power,  upon  the  application  of 
the  mother  alone,  to  make  such  order  regarding  the  custody  of  the  infant  and 
the  right  of  access  thereto  of  either  parent,  as  shall  seem  fit,  considering  all  the 
circumstances. 

'  The  statute  12  Car.  2,  c.  24,  has  been  very  generally  adopted,  or  re-enacted, 
in  the  United  States.  See  Elmer's  N.  Jersey  Digest,  title  Wills;  Act  ot 
Virginia,  1798,  Y.  R.  C,  toI.  i.  240 ;  Purdon's  Pa.  Dig.,  title  Wills ;  Chase's 
Stat.  Ohio,  vol.  iii.  1788.  A  father  only,  can  appoint  a  testamentary  guardian 
of  his  children.  See  Camp  v,  Pittman,  90  N.  C.  615.  The  power  does  not 
extend  to  a  grandfather :  Hoy t  v.  Hilton,  2  £d.  Ch.  202.  Nor  to  a  mother : 
Matter  of  Pierce,  12  How.  Pr.  (N.  Y.)  582.  The  desire  of  the  mother  ex- 
pressed in  a  will  in  regard  to  the  appointment  of  a  guardian  will  be  followed, 
where  the  father  died  without  appointing :  In  the  matter  of  Turner,  4  Green 
(N.  J.)  488.  When  a  testamentary  guardian  is  appointed  by  the  father,  the 
natural  right  of  the  mother  must  yield  to  the  will  of  the  father :  Van  Houten'a 
Case,  2  Green  Ch.  220.  But  see  State  v.  Reufi;  29  W.  Va.  751.  But  the 
father's  intention  to  appoint  ought  to  be  very  manifest :  Van  Honten*s  Case,  2 
Green  Ch.  220 ;  and  sec  Peyton  v.  Smith,  2  Dev.  &  Batt.  Ch.  825 ;  Gaines  v. 
Spann,  2  Brock.  81 ;  Desribes  v.  Wilmer,  69  Ala.  25.  The  testamentary 
guardian  has  the  same  right  to  direct  the  religious  education  of  the  ward,  as  the 
father:  Re  Browne,  2  Irish  Ch.  151.  In  Pennsylvania,  under  the  Act  of 
1833,  a  devise  of  the  guardianship  of  a  minor  by  any  other  than  the  father  is 
void.  But  a  devise  by  a  grandfather,  or  other  person,  to  a  child,  on  oooditioa 
that  a  person  named  in  the  will  shall  be  guardian,  is  good ;  and  a  refosal  by 
the  father  to  permit  such  guardianship  is  a  forfeiture  of  the  estate.  An  aooept- 
ance,  however,  by  the  father,  of  a  benefit  under  the  will,  estops  him  from 
objecting  afterwards.  In  all  such  cases,  such  a  construction  must  be  pot  npon 
the  will,  as  may  be  most  beneficial  to  the  children,  without  exposing  the  estate 
to  forfeiture,  or  interfering  with  the  intention  of  the  testator ;  and  therefore 
where  a  stranger  is  thus  appointed  guardian,  but  the  guardianship  is  not  ex- 
508 


OF  INFANCY.  280 

guardian  contiiiues  till  twenty-one,  and  he  is  entitled  to  the  custody 
of  the  person  and  of  the  real  and  personal  estate,  including  heredita- 
ments acquired  by  purchase,  with  the  same  authorities  and  remedies 
as  guardian  in  socage*^ 

The  superintendence  of  the  guardianship  in  respect  of  the  per- 
son, so  as  to  discharge  from  illegal  custody,  or  to  protect  from 
cruelty  or  ill-usage  by  the  l^al  guardian,  is  exercised  by  the  Court 
of  Queen's  Bench  on  writ  of  habeas  corpus.  The  same  writ  is  issu- 
able out  of  the  Court  of  Chancery ;  but  the  jurisdiction  under  it  is 
the  same  as  at  common  law,  and  the  court  can  attend  to  nothing 
except  illegal  custody,  cruelty,  and  ill-usage.' 

The  superintendence  of  the  guardianship  in  respect  of  the  estate, 
so  as  to  secure  a  due  accounting  by  the  person  *in  posses-  r^itoQi  ~| 
sion,  is  by  action  of  account  at  law,  or  suit  for  account  in 
equity.  As  against  the  guardian  in  socage  or  the  statute  guardian, 
either  of  these  remedies  may  be  pursued ;  and  also  as  against  any 
person  who,  not  being  a  guardian,  has  occupied  or  taken  the  profits 
of  the  land  of  an  infant  tenant  in  socage.'    If  the  infant  be  not 

preffily  extended  to  the  person,  it  will  be  confined  to  the  estate :  Yanartsdalen 
9.  Yanartsdalen,  14  Pa.  St.  884. 

'  See  generally  as  to  guardianship,  Hargr.  on  Co.  Litt.  S7  b.,  n.  59  to  73  ; 
2  Steph.  Bl.  881-845  ;  Chambers  on  Infancy  54-74,  509-522.  Shoaler  on  Do- 
mestic Relations  (1889);  Lawson's  '*  Rights,  Remedies  &  Practice,"  Vol. 
n.,  Title  Ti.  (1889) ;  Reeve  on  Domestic  Relations  (1888)  ;  Field  on  Law  of 
Infants  (1888);  Hochheimer  on  Custody  of  Infants  (1887) ;  Ford  on  Matri- 
monial Law  (1888). 

'  Rex  V.  Greenhill,  4  A.  &  E.  624;  Lyons  v,  Blenkin,  Jac.  245,  254. 
When  an  infant  is  brought  up  on  a  haheas  corpus^  the  Chancellor  will  not,  in 
such  a  summary  proceeding,  try  the  question  of  guardianship,  or  deliver  the 
infant  into  the  custody  of  another ;  he  will  only  deliver  the  infant  from  illegal 
restraint,  and  if  competent  to  form  and  declare  an  election,  will  allow  it  to  make 
such  election :  Matter  of  Wollstonecrafl,  4  Johns.  Ch.  82 ;  Foster  v.  Alston,  ' 
16  How.  (Miss.)  406.  See  also  The  People  v.  Mercein,  8  Paige  47,  55 ;  U. 
S.  v.  Green,  8  Mason  482,  485 ;  Armstrong  v.  Stone,  9  Gratt.  102 ;  People 
9.  Wilcox,  22  Barb.  178.  But  see  Moore  v.  Christian,  56  Miss.  408  ;  Terser 
V.  Ford,  87  Ark.  27 ;  Miller  v.  Wallace,  76  Ga.  479 ;  In  re  Bullen,  28  Kan. 
78;  Reg.  V.  Williams,  58  L.  J.  Q.  B.  176 ;  Reg.  v.  Bamados,  Id.  522.  The 
Circuit  Courts  of  the  United  States  have  no  authority  to  issue  the  writ  for  the 
purpose  of  determining,  as  between  parents  living  apart,  the  right  to  the  cus- 
tody of  an  infant  child :  In  re  Barry,  42  Fed.  Rep.  118. 

'  Any  stranger  or  wrongdoer  who  interferes  with  the  property  of  a  minor, 
and  receives  the  rents  and  profits  thereof,  may  be  considered  by  the  minor  as 
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tenant  in  socage^  the  intruder  is  not  liable  to  aoooont  at  law,  but 
will  be  compelled  to  account  in  equity.^ 

The  means  of  protection  already  enumerated^  although  available 
for  the  prevention  of  positive  misconduct,  are  inadequate  to  secure 
a  proper  education  of  the  infant,  or  a  prudent  management  of  his 
estate.  And  for  these  purposes  there  is  a  prerogative  in  the  m>wn, 
as  parens  patrioB,  to  be  exercised  by  the  Court  of  Chanceiy,  for  pro- 
tection of  any  infant  residing  either  temporarily  or  permanently 
within  its  jurisdiction.'  The  possession  of  property  is  not  essen- 
tial to  the  existence  of  this  authority,  though  the  want  of  it  may 
create  a  practical  difficulty  in  its  exercise,  by  incapadtating  the 
court  from  providing  for  the  infant's  maintenance.' 

his  gaardian,  and  held  accountable  as  such  to  him  for  the  property  so  received : 
Goodhue  v.  Barnwell,  1  Rice  £q.  198;  Davis  v.  Harkness,  1  Gilm.  178; 
Banna  v,  Spotts,  5  B.  Mon.  862;  Druiy  v.  Conner,  1  Har.  &  Gill  220; 
Evans  t;.  Pearce,  15  Gratt.  518 ;  Van  Epps  v.  Van  Deusen,  4  Paige  64 ; 
Chaney  v.  Smallweed,  1  Gill  867 ;  Wyllie  v,  EUice,  6  Hare  505 ;  Leuiox  v. 
Notrebe,  1  Hempst.  225 ;  Bloomfield  v.  Eyre,  8  Beav.  250 ;  and,  as  a  fida- 
ciary,  cannot  set  up  the  Statute  of  Limitations :  Gkxxlhue  t7.  Barnwell,  supra  ; 
Thomas  v.  Thomas,  25  L.  J.  Ch.  159.  But  an  executor,  having  rightiul  po». 
session  of  the  property  of  the  infant,  cannot  be  treated  as  a  guardian  without 
his  consent :  Bibb  v.  McKinley,  9  Porter  686. 

>  Chamb.  518,  521 ;  Bloomfield  v.  Eyre,  8  Beav.  250. 

'  The  several  kinds  of  guardians  hate,  in  this  country,  become  esaentiallj 
superseded  in  practice  by  the  chancery  guardians  and  guardians  appointed  by 
the  Surrogates,  Ordinary^  or  Orphans'  Courts,  Courts  of  Probate,  or  other 
courts  of  similar  character,  having  jurisdiction  of  testamentary  matters,  in  the 
various  states.  And  still,  where  there  exists  a  Court  of  Chancery,  the  general 
jurisdiction  over  every  guardian  resides  there.  A  testamentary  or  statute 
guardian  is  as  much  under  the  superintendence  of  the  Court  of  Chancery  as  the 
guardian  in  socage :  Matter  of  Andrews,  1  Johns.  Ch.  99 ;  Ex  parte  Cmmb» 
2  Id.  489  ;  and  see  Matter  of  NicoU,  1  Id.  25 ;  Preston  v,  Dunn,  25  Ala.  507. 
Such  court  has  a  general  supervisory  power  over  the  persons  and  estates  of  in- 
fants ;  and  when  any  part  of  an  infant's  estate  is  in  litigation  there«  it  is  under 
the  immediate  guardianship  and  protection  of  the  court :  Westbrook  v.  Coin- 
stock,  Walk.  Ch.  814;  People  v.  Wilcox,  22  Barb.  178.  Where  an  infant 
under  twelve  years  of  age  was  married,  and  immediately  thereafter  declared 
her  dissent  to  the  marriage,  upon  application  to  chancery  by  her  next  friend, 
she  was  declared  a  ward  of  the  court,  and  all  conversation,  intercourse,  or  cor- 
respondence between  her  and  the  defendant  to  whom  she  had  been  married 
was  forbidden  under  pain  of  contempt :  Aymer  v.  Roff,  8  Johns.  Ch.  49. 

See,  on  the  subject  of  the  jurisdiction  of  Chancery  over  Infanti^  notes  to 
Eyre  v.  Countess  of  Shaftesbur}',  2  Lead.  Cas.  Eq.  645. 

•  De  MannevUle  v.  De  Mannevillc,  10  Yes.  52-68 :  Wellesley  p.  Wellee- 
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The  mode  of  calling  the  jurisdiction  into  operation  is  by  filing  a 
bill^  to  which  the  infant  is  a  party.  This  constitutes  him  a  ward 
of  court ;  and^  after  he  is  once  a  ward^  any  subsequent  matter  may 
be  determined  on  petition  or  motion.  If  the  infant  is  in  illegal 
custody,  an  order  for  his  delivery  to  the  proper  guardian  may  be 
made  on  petition  without  bill  ;^  and,  if  the  &ther  is  dead,  the  ap- 
pointment of  a  guardian,  and  an  allowance  for  maintenance,  may 
be  obtained  in  the  same  way.  But  if  a  receiver  of  the  estate  is 
wanted,  or  a  compulsory  order  on  trustees,  or  if  there  be  compli- 
cated accounts,  a  bill  is  necessary.' 

The  principal   incidents   of   wardship   are  three  in  number; 
*viz :  The  ward  must  be  educated  under  the  court's  super*   r*oQoT 
intendence ;  his  estate  must  be  managed  and  applied  under 
the  like  superintendence ;  and  his  marriage  must  be  with  the  sano^ 
tion  of  the  court. 

1.  The  ward  must  be  educated  under  the  superintendence  of  the 
court. 

The  right  of  superintendence  exists  in  every  case  of  wardship ; 
and  therefore,  when  an  infant  has  been  made  a  ward,  he  cannot  be 
taken  out  of  the  jurisdiction  of  the  court  without  its  leave.*  But 
leave  will  not  be  refused  if  shown  to  be  for  his  benefit,  provided 
due  security  be  given  for  his  return,  and  for  acquainting  the  court 
with  his  situation  and  progress.^ 

The  manner  in  which  the  superintendence  is  exercised  differs 
according  as  there  is  or  is  not  a  subsisting  guardian. 

If  the  father  is  dead,  and  there  is  no  l^al  or  statutory  guardian, 
or  none  who  is  able  or  willing  to  act,  a  guardian  will  be  appointed, 
and  a  scheme  of  education  settled  by  the  court  In  settling  such 
scheme  the  court  will  regard,  as  &r  as  possible,  the  wishes  of  the 

ley,  3  BL  N.  S.  124;  Johnstone  v.  Beattie,  10  CI.  &  F.  42;  Re  Spence,  2 
Ph.  247. 

>  Re  Spence,  2  Ph.  247.  *  2  Dan.  C.  F.  ch.  89. 

'  In  Rocfaford  v,  Hackman,  1  Kay  SOS,  a  ward  of  court  who  had  enlisted 
in  the  East  India  service,  was  ordered  to  be  dischai|i;ed  on  application  of  his 
guardian,  and  notice  to  the  East  India  Company.  See  also  Dawson  v.  Jay,  8 
De  G.,  M.  &  G.  764. 

*  Campbell  o.  Mackey,  2  M.  &  C.  81 ;  Johnstone  v.  Beattie,  10  CI.  &  F.  42 ; 
see  remarks  on  this  case  in  Stuart  o.  Bute,  9  H.  L.  Cas.  440 ;  Stephens  v. 
James,  1  M.  &  K.  627 ;  see  Dawson  v.  Jay,  8  De  G.,  M.  &  G.  764 ;  In  re 
Callaghan,  28  Ch.  D.  186. 
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deceased  fiither.  And  it  will  more  especially  do  so  in  regard  to 
religion,  by  bringing  up  the  infant  in  the  creed  of  his  family,  if 
not  oontraiy  to  law,  and  if  he  has  not  been  already  educated  in 
another.^  If  the  guardian  is  resident  beyond  the  jurisdiction,  he 
will  not  for  that  reason  be  displaced  from  his  office ;  but  it  will  be 
an  inducement  to  join  some  other  person  in  the  guardianship,  who 
may  be  responsible  to  the  court.' 

>  Talbot  17.  Shrewsboiy,  4  M.  &  C.  678;  Witty  t;.  Manhall,  1  N.  C.  C. 
68.  In  the  appointment  of  a  guardian  for  an  infant,  the  coart  will  regard  the 
expressed  desire  of  the  deceased  parents  in  reference  to  the  religioos  education 
of  the  infant :  Underhill  v.  Dennis,  9  Paige  202 ;  Graham's  Appeal,  1  Dall. 
186 ;  In  re  Anna  Turner,  4  C.  E.  Green  488 ;  In  re  Scanlan,  40  Ch.  D.  200 ; 
In  re  Walsh,  18  L.  R.  Ir.  269;  Brand  v.  Shaw,  16  Ct.  Sess.  Gas.  (Sc.)  315. 
See  In  re  Newberry,  L.  R.  1  Eq.  431 ;  In  re  Read,  5  Times  L.  Rep.  615 ;  In 
re  Montague,  28  Ch.  D.  82 ;  In  re  Doyle,  16  Mo.  App.  159. 

*  Johnstone  v,  Beattie,  10  01.  &  F.  42;  Wellesley  v.  Beaufort,  2  Rusa.  1, 
18.  See  Lockwood  p.  Fenton,  1  Sm.  &  Giffl  78.  It  is  generally  held  in  the 
United  States  that  the  rights,  powers,  and  duties  of  a  guardian,  like  those  of 
an  administrator,  are  entirely  local,  and  cannot  be  exercised  in  other  states : 
Morrell  v.  Dickey,  1  Johns.  Gh.  158;  Sabin  v.  Gilman,  1  N.  H.  198;  Arm- 
strong u.  Lear,  12  Wheat.  156;  Leonard  v.  Putnam,  51  N.  H.  247;  2  Kent. 
Gom.  227,  n. ;  see  also  Gox  v.  Williamson,  11  Ala.  843;  Hoyt  v.  Sprague, 
108  U.  S.  618;  Lamar  v.  Micou,  112  Id.  452;  West  v,  Gunther,  8  Dem. 
(N.  Y.)  886 ;  Johnson  v.  Borden,  4  Id.  SB ;  but  see,  in  South  Garolina,  £x 
parte  Smith,  1  Hill  £q.  140 ;  £x  parte  Heard,  2  Id.  54 ;  and  see  Townsend 
v.  Kendall,  4  Minn.  412  ;  Boyd  v.  Glass,  84  Ga.  258;  Earl  v.  Dresser,  SO 
Ind.  11 ;  McGleary  v.  Menke,  109  III.  294 ;  Rice's  Est.,  18  Phila.  885.  In 
some  of  the  states,  however,  there  are  statutory  provisions  which  place  foreign 
and  domestic  guardians,  to  a  greater  or  less  degree,  on  the  same  footing.  See 
McClelland  v.  McClelland,  7  Baxt.  (Tenn.)  210;  Hickman  v.  Dndley,  2  Lea 
Tenn.)  875 ;  In  re  Parker,  89  La.  An.  S3Z ;  Shelby  v.  Harrison,  84  Ky. 
144 ;  and  also  Cochran  r.  Fillans,  20  S.  C.  287.  In  the  case  of  Re  Dawson, 
2  Sim.  &  Giff.  199,  it  was  held  in  England  that  the  order  of  a  surrogate's  coort 
in  New  York,  appointing  a  guardian  to  an  infant,  the  child  of  a  British  8ul>- 
joct,  would  be  recognized  in  the  Court  of  Chancery  with  the  respect  due  by 
the  comity  of  nations ;  but  that  it  did  not  confer  on  the  appointee  the  character 
of  guardian  there.  This  was  the  case  of  a  child  whose  father  had  been  a  native 
of  Great  Britain,  but  naturalized  in  the  United  States,  where  he  was  also  doml- 
ciled.  The  maternal  aunt  had  been  appointed  guardian,  in  New  York,  where 
the  infant's  property  was  situated.  The  child  was  brought  to  England  by  a 
paternal  aunt,  with  whom  it  resided ;  and  the  desire  of  the  guardian  to  compel 
its  return  gave  rise  to  the  question.  In  a  subsequent  branch  of  the  case, 
Dawson  v.  Jay,  8  De  G.,  M.  &  G.  764,  the  Lord  Chancellor  held,  that  the 
court  could  not  compel  the  removal  of  an  infant  ward  oat  of  the  joriadictioii, 
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If  there  is  a  father  or  l^al  guardian  Mrithin  t^e  jurisdiction  able 
and  willing  to  act^  the  matter  will  be  left  to  his  direction,  subject 
to  the  general  control  of  the  court.^  But  if  there  be  a  difference 
of  opinion  among  several  guardians,  a  scheme  will  be  directed.' 

*If  the  father  or  legal  guardian  has  voluntarilj  relin-  r^oooi 
quished  his  right,'  or  has  forfeited  it  by  misconduct  tending 
to  the  infant's  corruption,  the  court  will  restrain  him  &om  inter- 
fering, and  will  appoint  some  other  person  to  act  as  guardian  in 
his  place.    Instances  of  voluntary  relinquishment  occur  where  a 

and  therefore  refused  an  application  hy  tbe  goardian  to  obtain  ciutodj  of  the 
child  for  that  purpoee.  See  also  Lockwood  v.  Fenton,  1  Sm.  &  Giff.  73.  The 
subject  under  consideration  was  examined  in  Stuart  v.  Bute,  9  H.  L.  Gas.  440. 
In  that  case  the  infant  was  a  young  marquis  who  was  a  subject  of  the  United 
Kingdom,  and  who  had  a  very' large  property  both  in  England  and  Scotland ; 
and  the  question  was  between  the  English  and  Scotch  guardians,  as  to  which 
class  the  crown,  as  parens  patrictj  having  full  power  to  deal  with  the  matter, 
should  assign  him.  It  was  held  that  the  Scotch  Court  of  Sessions  had  not  dis- 
played sufficient  consideration  for  the  disposition  which  had  been  previously 
made  by  the  English  Court  of  Chancery,  and  the  authority  of  the  latter  tribo- 
nal  was  accordingly  upheld.  The  change  of  domicil  af^er  the  jurisdiction  had 
attached,  was  considered  to  make  no  difference.  See  also,  in  this  case,  the  r^ 
marks  on  Dawson  v.  Jay,  supra.  See,  moreover,  Nugent  v.  Yetzera,  L.  R. 
2  £q.  708. 

Although  a  guardian  resides  out  of  the  state  and  has  no  property  within  it^ 
equity  has  jurisdiction  to  hold  him  to  account,  and  compel  him  and  his  sureties 
to  pay  such  balance  as  may  be  found  against  him :  Pratt  v.  Wright,  18  Gratt. 
175;  and  he  may  be  removed  without  a  citation  to  him :  State  9.  Engelke,  6 
Mo.  App.  866. 

*  The  court  will  not  discharge  a  guardian  from  his  trust,  on  his  petition, 
unless  for  good  reasons  shown :  Ex  parte  Crumb,  2  Johns.  Ch.  489.  See  also 
£x  parte  De  Grafienreid,  1  Harp.  Eq.  107 ;  Brown  v.  Huntsman,  82  Minn. 
466. 

*  Campbell  v.  Mackay,  2  M.  &  C.  81,  86. 

*  See,  however,  Reg.  o.  Smith,  1  Bail  Ct.  Cas.  182 ;  16  Eng.  L.  &  Eq.  221, 
and  note ;  People  v.  Mercein,  8  Hill  899 ;  Mayne  t7.  Baldwin,  1  Halst.  Ch. 
4M.  An  agreement  for  a  separation  deed,  in  which  the  father  was  to  divest 
himself  of  authority  over  his  children,  will  not  be  enforced:  Yansittart  v. 
Vansittart,  2  De  G.  and  J.  249.  But  to  this  rule  there  may  be  some  excep- 
tions :  see  Swift  9.  Swift,  84  Beav.  266 ;  and  the  rule  itself  appears  to  have 
been  altered  by  Stat.  86  Vict.  c.  12,  s.  2,  enacting  that  no  such  agreement 
shall  be  held  invalid  by  reason  of  the  father  giving  up  the  custody  and  control 
to  the  mother:  see  Hart  v.  Hart,  18  Ch.  D.  670;  Condon  v.  Vollum,  67  L. 
T.  Rep.  154 ;  Hunt  v.  Hunt,  28  Ch.  D.  606. 
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third  party  has  giyen  a  benefit  to  the  Infant,  on  condition  of  being 
allowed  to  appoint  a  guardian,  and  the  father  or  legal  guardian  has 
expressly  or  impliedly  assented  to  that  condition,  either  by  oiigi* 
nally  conforming  to  its  terms,  so  as  to  alter  the  insult's  condition  in 
life,  or  by  accepting  a  benefit  under  it.  But  there  is  no  power  in 
third  parties,  independently  of  such  assent,  to  deprive  the  parent 
or  guardian  of  his  rights  by  making  a  gift  to  the  in&nt  on  condi- 
tion of  its  relinquishment.  If,  however,  a  gift  is  de  facto  made 
which  will  ultimately  change  the  in&nt's  condition  in  life,  the  ne- 
cessity of  educating  him  suitably  to  his  expectations  may  induce 
some  d^ree  of  interference  by  the  court.^  Instances  of  forfeiture 
by  misconduct  occur  where  the  father  or  guardian  inculcates  vicious 
and  irreligious  principles,  or  conduct,  inconsistent  with  the  well- 
being  of  society ;  or  where  he  manifests  such  principles  in  his  own 
conduct,  and  brings  the  infant  so  in  contact  with  them,  that  cor- 
ruption is  likely  to  ensue.' 

>  hyoDB  V.  Blenkin,  Jac.  245,  255 ;  Hill  v,  Gomme,  1  Bear.  540 ;  5  M.  ft 
C.  250;  De  ManneviUe  «.  De  Manneville,  10  Yes.  52,  64.  See  note,  ante^ 
p.  280. 

'  SheUey  v,  Westbrooke,  Jac.  266,  n. ;  Wellesley  v,  Beaufort,  2  Boss.  1 ; 
2  Bl.  N.  S.  124;  Ball  v.  Ball,  2  Sim.  85;  Re  Spence,  2  Ph.  247.  These 
principles  were  acted  on  in  Cowb  v.  Cowb,  8  Gikn.  485 ;  Comm.  v.  Addickf^ 
2  S.  &  R.  174.     See  Swift  v.  Swif^,  84  Beav.  266. 

The  court  will  refuse  to  gire  possession  of  children  to  their  father,  if  he  haa 
so  conducted  himself  as  that  it  will  not  be  for  their  benefit,  or  if  it  will  affect 
their  happiness,  or  if  thej  cannot  associate  with  him  without  moral  contami- 
nation, or  if,  because  they  associate  with  him,  others  will  shun  their  societj : 
see  State  v,  Grisby,  88  Ark.  406  ;  Merritt  r.  Swimlej,  82  Va.  488 ;  Prime  »• 
Foote,  68  N.  H.  52;  In  re  Agar-Ellis,  24  Ch.  D.  817.  In  a  case  where  the 
court  entertained  a  strong  belief  that  a  charge  of  an  unnatural  crime,  brought 
against  a  father,  was  true,  though  he  had  been  in  fact  acquitted  thereof  upon 
an  indictment,  the  court  refused  to  permit  any  sort  of  intercourse  between  him 
and  them :  Anon.,  2  Sim.  N.  S.  54 ;  Swifl  v.  Swift,  84  Bear.  266. 

In  Thomas  v.  Roberts,  8  De  G.  &  Sm.  758,  the  Agapemone  case,  a  father 
who  had  deserted  his  wife,  and  who  was  a  member  of  an  absurd  religions  sect, 
whose  tenets  the  court  considered  of  an  injurious  tendency,  was  reAiaed  the 
custody  of  his  child. 

Infants  of  tender  years,  however,  have  been  left  ex  nec€$nUUt  with  a 
mother,  though  her  principles  were  of  an  immoral  tendency,  and  she  was 
living  in  adultery :  Comm.  v,  Addicks,  5  Binn.  520 ;  they  were  afterwards 
removed,  however,  on  arriving  at  a  more  advanced  age :  s.  o.  2  S.  ft  R.  1 74 ; 
cf.  Le  Blanc's  Succession,  87  La.  An.  546.  See,  as  to  the  custody  of  the 
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It  18  oiacted  by  a  late  statute^  entitled  ^' An  Act  to  amend  the 
law  relating  to  the  Custody  of  Infants/'  that  the  Court  of  Chan- 
cery, upon  the  petitum  of  the  mother  of  any  in&nty  may  make 
order  for  the  access  of  the  petitioner  to  her  infant  children  at  such 
times  and  under  such  regulations  as  the  court  shall  deem  conve- 
nient and  just ;  and  if  such  children  diall  be  within  the  age  of 
seven  yearsi  may  order  them  to  be  delivered  into  the  custody  of  the 
petitioner  until  such  age.  But  no  mother  against  whom  adultery 
•has  been  eBtablished  by  a  judgment  in  an  action  for  crimi-  |.,284i 
nal  conversation  at  a  suit  of  her  husband,  or  by  the  sen-  '' 

tence  of  an  Ecclesiastical  Court,  is  entitled  to  the  benefit  of  the 

mother,  Beg.  v.  Birminghain,  52  Q.  B.  210 ;  Beg.  v.  Bamet  Union,  57  L.  J. 
M.  C.  89 ;  In  re  Elderton,  25  Cb.  D.  220 ;  In  re  Brown,  13  Q.  B.  D.  614 ; 
Constable  v.  Constable,  84  W.  B.  649;  In  re  Witten,  57  L.  T.  Bep.  886; 
Skinner  v>  Skinner,  18  P.  D.  90;  Bryan  v.  Ljon,  104  Ind.  227;  State  v. 
Kirpatrick,  54  la.  878 ;  State  v.  Bamay,  14  B.  I.  62 ;  Moore  v,  Moore,  66 
6a.  886  ;  State  v.  Beaff,  29  W.  Va.  751 ;  Com.  v.  Hart,  14  Phila.  852.  The 
putative  father,  after  the  mother's  death,  has  been  held  entitled  to  the  custody 
of  his  iliegitimate  child:  In  re  Kerr,  22  L.  B.  Ir.  642.  And  see  Bote's 
Appeal,  106  Pa.  St.  574.  In  Brand  v.  Shaw,  16  Ct.  Sess.  Cas.  (Sc.)  815,  it 
was  held  that  the  provision  in  the  Guardianship  of  Infants  Act,  1886,  as  to 
the  nomination  by  a  mother  of  a  guardian  for  her  child  did  not  apply  to  the 
case  of  a  bastard  child.  Mere  peculiarities  in  religious  belief  will  not  justify 
the  removal  of  children  from  their  father's  custody :  Curtis  v.  Curds,  5  Jur. 
N.  S.  1147.  Nor  harsh  treatment,  unless  it  is  such  as  will  injure  the  chil- 
dren's health :  Id.  See  Linden's  Est,  Hyr.  Prob.  (Cal.)  215.  The  con- 
sideration of  the  child's  welfare  outweighs  in  importance  tlie  right  of  either 
parent :  Corrie  v.  Corrie,  42  Mich.  509 ;  In  re  Bort,  25  Kan.  808 ;  Chapsky 
V.  Wood,  26  Kan.  650  ;  Smith  v.  Bragg,  68  Ga.  650 ;  In  re  Scarritt,  76  Mo. 
565 ;  Jones  v.  Damall,  108  Ind.  569 ;  Bryan  v.  Lyon,  104  Id.  227 ;  Brooke 
V.  Logan,  112  Id.  188  ;  Coffee  v.  Bkck,  82  Ya.  567 ;  Sturtevant  v.  State,  15 
Neb.  459 ;  £x  parte  Murphy,  75  Ala.  409 ;  Johnson  v.  Borden,  4  Dem.  (N. 
T.)  86;  People  v.  Porter,  28  HI.  App.  196.  See  Verser  v.  Ford,  87  Axk. 
27 ;  Farrar  v.  Farrar,  75  la.  125. 

Fixed  habits  of  intemperance  constitute  a  sufficient  reason  for  the  removal 
of  a  guardian :  Kettletas  v.  Gardner,  1  Paige  488.  So,  speculation  by  the 
guardian  with  the  husband  of  his  female  ward  in  relation  to  her  estate,  or  even 
the  insolvency  of  the  guardian  and  one  of  hb  sureties,  may  be  sufficient  cause : 
In  re  Cooper,  2  Paige  84.  On  the  other  hand,  it  is  no  ground  for  the  removal 
of  a  guardian,  that  he  has  retained  the  funds  of  his  ward,  instead  of  investing 
th«n,  4ubnitting  his  liability  for  interest :  Sweet  v.  Sweet,  Speer's  Ch.  809. 
See  also  oo  the  subject,  Disbrow  o.  Henshaw,  8  Cowen  849 ;  In  xe  Kennedy, 
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act.^  It  is  also  enacted  by  another  statute^  entitled  *^  An  Act  for 
the  care  and  Education  of  In&nts  who  may  be  convicted  of 
Felony/'  that  the  Court  of  Chancery^  on  the  application  of  any 
person  who  may  be  willing  to  take  charge  of  an  in&nt  so  con- 
victed, and  to  provide  for  his  maintenance  and  education,  may 
assign  the  custody  of  such  in&nt  during  minority,  or  during  any 
part  thereof,  to  the  applicant,  on  such  terms  and  subject  to  such 
r^ulations  as  the  court  may  prescribe.  And  an  order  for  that 
purpose,  so  long  as  it  shall  remain  in  force,  is  to  be  binding  on 
the  &ther  and  on  every  testamentary  guardian.  But  it  is  in  every 
case  to  be  one  of  the  terms  imposed,  that  the  infimt  shall  not  be 
sent  beyond  the  seas,  or  out  of  the  jurisdiction  of  the  court' 

2.  The  ward's  estate  must  be  managed  and  applied  under  the 
superintendence  of  the  court 

The  manner  of  management,  like  that  of  education,  difiers  ao> 
cording  to  the  circumstances  of  the  case.  If  there  are  no  trustees 
within  the  jurisdiction  able  and  willing  to  act,  the  court  will 
appoint  a  receiver.  If  there  are  such  trustees,  they  will  not  be  su- 
perseded, except  for  misconduct ;  but  a  guardian  is  in  this  respect 
different  fix>m  a  trustee,  and  his  power  of  management  will  not 
exclude  a  receiver.* 

In  cases  where  a  trust  exists,  the  degree  of  authoriiy,  as  well  as 
the  manner  of  its  exercise,  will  depend  on  the  terms  of  the  instru- 
ment creating  it  In  other  cases  the  court  is  thrown  on  its  inhe- 
rent jurisdiction,  and  has  authority  to  manage  the  estate  during 
minority,  and  to  apply  its  proceeds  for  the  infimt's  benefit ;  but 
there  is  no  inherent  power  to  dispose  of  or  alter  the  estate  itself^ 
except  in  cases  of  election  or  partition,  where  the  disposition  is  de- 
r*285l  '^^^^^^^^^  *^  ^^  right  by  other  parties,^  and  of  the  devo- 
lution on  an  infant  of  a  mortgaged  estate,  where  a  sale  is 

5  Puge  244 ;  Bosh  v.  Bush,  87  Ind.  164 ;  The  State  v.  Baird,  6  C.  £.  Greoi 
884. 

>  8  &  8  Vict.  c.  54 ;  Re  Taylor,  10  Sim.  891 ;  11  Id.  178 ;  aee  Be  Halli. 
day's  Est.,  17  Jar.  56.  And  see  Stat.  49  &  50  Vict.,  c.  87,  referred  to 
p.  280,  n.  (supra). 

*  8  &  4  Vict  c.  90. 

*  Gardner  v.  Blane,  1  Hare  881. 

*  Grarmstone  v.  Gaant,  1  Coll.  577 ;  note  to  Gretton  v.  Hayward,  1  8w.  418 ; 
Simson  v.  Jones,  2  R.  &  M.  856,  874 ;  Calvert  v.  Godfrey,  6  Bear.  97,  109 ; 
atipra,  Partition;  Rogers  v.  Dill,  6  UiU  415 ;  but  contra^  Matter  of  Saliabmy, 
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the  only  protection  against  foreclosuie.^  If  it  be  for  an  infant's 
benefit  to  invest  money  in  land^  and  thus  to  change  personal  into 

8  Johns.  Ch«  847;  Williams  v.  Harrington,  11  Ired.  616;  £z  parte  Jewett, 
16  Ala.  609;  Huger  v,  Huger,  8  Dessaus.  18;  Stapleton  r.  Langstaff,  Id.  22. 
8«e  William's  Case,  8  Bland  186.  In  most  of  the  states  there  are  now  stat- 
utes which  authorize  the  sale  of  the  infant's  estate  on  application  by  the  gaar- 
dian  to  the  proper  court,  where  it  is  necessary  or  proper  for  the  infant's  benefit. 
See  Garland  v.  Loving,  1  Rand.  896;  Matter  of  Wilson,  2  Paige  412;  Pope 
V.  Jackson,  11  Pick.  118;  Talley  v.  Starke,  6  Gratt.  889 ;  Duckett  o.  Skin- 
ner, 11  Ired.  481 ;  Brown's  Case,  8  Humph.  200;  Peyton  v.  Alcorn,  7  J.  J. 
Marsh.  602;  Dow's  Pet.,  Walker's  Ch.  145;  Young  o.  Keogh,  11  HI.  642; 
£x  parte  Jewett,  16  Ala.  409;  Morris  v.  Morris,  2  McCarter  (N.  J.)  239; 
Grager  v,  Henry,  5  Sawy.  C.  Ct.  287.  In  New  York  the  jurisdiction  of  the 
court  on  the  sale  of  an  infant's  real  estate  is  considered  to  be  wholly  derived 
from  the  statute  of  that  state,  and  not  to  extend  to  cases  not  there  provided 
for:  Baker  o.  Lorillard,  4  Comst.  257.  The  sale  of  an  infant's  real  estate  is 
frequently  directed  by  act  of  the  legislature,  in  this  country ;  and  there  is  no 
doubt  now  of  the  constitutionality  of  such  acts :  Snowhill  v.  Bnowhill,  2  Green 
Ch.  20;  Morris  v.  Clymer,  2  Pa.  St.  277 ;  Davis  v.  Johonnot,  7  Mete.  888 ; 
Spotswood  V.  Pendleton,  4  Call  514;  Dorsey  v.  Gilbert,  11  Gill  &  J.  87; 
Kelson  v.  Lee,  10  B,  Mon.  495 ;  Powers  v.  Bergen,  2  Seld.  858 ;  Brenham  v. 
Davidson,  51  Cal.  852 ;  even  though  the  infants  be  non-residents :  Nelson  v, 
Lee,  supra. 

A  guardian  or  trustee  for  infants  has,  in  general,  no  power  to  convert  realty 
•  into  personalty,  or  vice  versa:  Beyer's  App.,  11  Pa.  St.  86 ;  Bonsall's  App., 

1  Rawle  278;  Kaufman  v.  Crawford,  9  W  &  S.  181 ;  Eckford  v.  De  Kay,  8 
Paige  89  ;  Sherry  r.  Sansberry,  8  Ind.  820 ;  £x  parte  Crutchfield,  8  Yeig.  886 ; 
White  V.  Parker,  8  Barb.  S.  C.  48 ;  Hassard  t;.  Kowe,  11  Id.  22 ;  Davis's  App., 
60  Pa.  St.  118;  Boisseau  o.  Boisseau,  79  Ya.  78.  But  it  has  been  held  that 
in  case  of  imminent  necessity  the  guardian  might  purchase  land  with  his  ward's 
money :  Bonsall's  App.,  supra  ;  Billington's  App.,  8  Rawle  55 ;  Beyer's  App., 
11  Pa.  St.  86 ;  Bowman's  App.,  8  Watts  869 ;  though  see  Moore  v.  Moore,  12 
B.  Mon.  651 ;  and  he  has,  (ordinarily,  power  to  lease  his  ward's  property : 
Stoughton's  App.,  88  Pa.  St.  198  ;  but  this  cannot  be  done  without  an  order 
of  the  court :  see  Bates  v,  Dunham,  58  la.  808.  He  may,  without  order  of 
court,  sell  personal  property  of  the  ward  in  his  possession,  and  reinvest  the  pro- 
ceeds: Lamar  v.  Micou,  112  U.  S.  452;  cf,  Carlysle  v,  Carlysle,  10  Md.  440. 
Permanent  improvements  are  equivalent  to  a  conversion :  Bellinger  o.  Shafer, 

2  Sandf.  Ch.  297  ;  Hassard  t;.  Rowe,  11  Barb.  S.  C.  22 ;  Miller's  Estate,  1  Pa. 
St.  826.  In  Jackson  v,  Jackson,  1  Gratt.  148,  however,  an  allowance  for  per- 
manent improvements  was  made,  it  being  obviously  for  the  infant's  benefit. 


1  Mondey  v.  Mondey,  1  Yes.  k  B.  228 ;  Brookfield  t;.  Bradley,  Jac,  684 ; 
Davis  V.  Dowding,  2  K.  245. 
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leal  estate,  the  order  authoriziiig  the  investment  will  be  oonpled 
with  a  declaration  that  the  land  shall  be  considered,  during  mi- 
nority, as  constnictivelj  personal^ 

The  statutory  powers  of  directing  conveyances  where  estates  hdd 
on  trust  or  mortgage,  or  subject  to  an  equity  for  q>ecific  perform- 
ance, or  liable  as  assets  for  payment  of  debts,  have  devolved  on  an 
infant^  have  been  already  noticed.'  There  are  other  statutory 
powers  which  apply  to  the  beneficial  proper^  of  infimts,  and 
which  are  confeired  by  a  statute,  not  confined  to  infiincy  alone, 
but  providing  for  other  cases  of  incapacity,  and  entitled  ''An  Act 
for  amending  the  Laws  relating  to  property  belonging  to  InfiuntBy 
Femes  Ooverty  Lunatics,  and  Persons  of  Unsound  Mind/^ 

By  the  early  clauses  of  this  statute,  proviaon  is  made  for  the 
admittance  of  infiuits,/em«9  covert^  and  lunatics,  to  copyhold  prop- 
erty, and  for  raising  the  fines  payable  on  such  admittance,  without 
requiring  the  sanction  of  a  judicial  order.  The  powers  conferred 
by  the  subsequent  clauses  in  the  cases  of  infiuits  and  femes  covert 
are  to  be  exercised  under  the  sanction  of  the  Court  of  Chancery ; 
and  those  which  are  conferred  in  the  case  of  lunatics  are  to  be  ex- 
ercised, as  we  shall  hereafter  see,  by  the  Lord  Chancellor,  intrusted 
under  the  sign  manual  with  the  custody  of  lunatics.    The  acts 

• 

The  ooart  may  direct  the  cost  of  necessary  repain  to  be  raised  by  mortgBge  of 
the  estate :  Jackson  v.  Talbot,  21  Ch.  D.  786. 

In  Sweesy  v.  Thayer,  1  Duer  (N.  Y.)  286,  where  there  was  a  stle  of  an  ia. 
font's  real  estate  under  a  decree  of  foredosore  on  a  mortgage,  it  was  held  that 
the  surplus  remained  real  estate,  and  would  descend  as  such  at  his  death ;  that 
he  might  elect,  on  coming  of  age,  whether  to  take  it  as  realty  or  personalty ; 
and  that  such  surplus,  though  inyested  in  personal  securities,  could  not  be  finw 
ther  couTerted  into  personalty.  And  see  also  that  where  an  infant's  leahy  is 
converted  by  order  of  court  or  act  of  the  legislature,  its  proceeds  remain  reahy 
as  regards  him  and  his  heirs,  durii^  minority,  Snowhill  o.  Snowhill,  2  Green 
Ch.  20 ;  Lloyd  v.  Hart,  2  Pa.  St.  47S ;  Idarch  v.  Berrier,  6  Ired.  £q.  624. 

I  Ashburton  o.  Ashburton,  6  Ves.  6 ;  Ware  v.  Polhill,  11  Id.  257,  278 ;  Webb 
r.  Lord  Shaftsbury,  6  Madd.  100 ;  Ex  parte  Phillips,  19  Ves.  118, 122.  See,  mm 
to  this  point,  Huger  v.  Huger,  8  Dessaus.  18 ;  Stapleton  v.  LangstatT,  Id«  22 ; 
Dorsey  v.  Gilbert,  11  Gill  &  J.  87.  See  also  Hedges  v.  Riker,  6  JohiM.  Ch.  168 ; 
Mills  V.  Dennis,  8  Id.  870 ;  Davison  v.  De  Freest,  8  Sandf.  Ch.  466 ;  SnofwhiU 
V.  Snowhill,  2  Green's  Ch.  20;  but  see  Roberts  v.  Jackson,  8  Yei^g.  77. 

'  SuprOj  Trust;  Specific  Performanoe;  Mortgage;  Adminittmtioo  of 
Assets. 

•  11  Geo.  4  &  1  Wm.  4,  o.  66;  1  &  2  Tict.  c.  62. 
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which  the  Court  of  Chancery  is  thus  *empowered  to  cor-  r*oc6i 
rect,  are  the  surrender  of  renewable  leases  belonging  to  an 
in&nt  or  feme  ooveriy  and  the  acceptance  of  renewed  ones  in  their 
stead ;  the  renewal  of  leases  which  the  infant  or  feme  covert,  if  not 
under  disability,  might  be  compelled  to  renew ;  the  leasing  of  prop- 
erty belonging  to  an  infimt  in  fee  or  in  tail,  or  for  an  absolute  lease- 
hold interest ;  the  entering  into  agreements  on  behalf  of  an  in&nt 
under  the  Act  for  augmenting  the  Maintenance  of  the  Poor  Clergy  ;^ 
and  the  application  for  an  iniant's  maintenance,  of  the  dividends  on 
his  stocky  under  which  name  is  included  every  fund,  annuity,  or 
security  transferable  on  the  books  of  any  company.  The  clauses 
which  relate  to  lunatics  will  be  hereafter  considered.* 

In  exercising  its  superintendence  over  a  ward's  estate,  the  court 
will  make  a  reasonable  allowimce  for  maintenance,  provided  the 
ward  be  entitled  absolutely  to  a  present  income,  and  the  allowance 
be  for  his  benefit.  The  expenditure  for  this  purpose  is  generally 
confined  to  income;  and  is  rarely  permitted  to  break  in  upon 
capital  But  the  capital  may  be  applied  for  the  advancement  of 
the  child  in  life,  e.  g,j  for  binding  him  apprentice,  or  purchasing 
him  a  oommission  in  the  army.' 

'  1  Geo.  1,  c.  10.  *  Infra,  Lunatics. 

*  Walker  v.  Wetherell,  6  Yea.  478 ;  Be  Welch,  23  L.  J.  Ch.  844 ;  Nunn  v. 
Harrey,  2  De  6.  &  Sm.  801 ;  Re  Clarke,  17  Jar.  862;  Re  Lane,  Id.  219; 
William's  Case,  8  Bland  186 ;  see  £z  parte  Hays,  8  De  G.  &  Sm.  485.  In 
general,  a  goardian  must  keep  his  expenses  on  account  of  his  ward,  within  the 
income  of  his  ward's  estate,  and  he  cannot  encroach  upon  the  principal  for  this 
purpose,  except  upon  the  order  of  the  court,  in  such  case,  upon  his  applica- 
tion :  Davis  v.  Harkness,  1  Gim.  178 ;  Davis  v.  Roberts,  1  S.  &  M.  543 ;  An- 
derson 9.  Thompson,  11  Leigh  489;  Prince  v.  Logan,  Speer's  Ch.  29;  Mc- 
Dowell V.  Caldwell,  2  McCord  Ch.  43 ;  Myers  v.  Wade,  6  Rand.  444 ;  Yillard 
V.  Cliovin,  2  Strob.  £q.  40 ;  Holmes  v.  Logan,  8  Id.  81 ;  Hester  o.  Wilkin- 
son, 6  Humph.  219;  Bybee  v.  Tharp,  4  B.  Mon.  818;  Carter  v.  Bolland,  11 
Humph.  889;  Comwisev.  Boui^m,  2  Ga.  15;  Frelick  v.  Turner,  26  Miss. 
(4  Cushm.)  898 ;  Shaw  v.  Coble,  68  N.  C.  877 ;  Beeler  v.  Dunn,  8  Head 
(Tenn.)  87;  Otte  v.  Becton,  55  Mo.  99 ;  Gilbert  v.  McBachen,  88  Miss.  469 ; 
and  the  oourt  has  no  power  to  direct  the  guardian  to  use  the  principal,  while 
the  income  is  uncollected :  In  re  Plumb,  52  Hun  (N.  Y.)  119.  It  seems  that 
increase  in  the  value  of  the  property  of  the  infant  may  be  deemed  income,  and 
be  appropriated  by  the  guardian  to  his  support :  Long  v.  Norcom,  2  Ired.  £q. 
854.  So  a  guardian  will  be  allowed  for  disbursements,  although  they  exceed 
the  income  of  the  ward's  estate  in  his  hands,  if  they  do  not  exceed  the  income 
of  the  whole  of  the  ward's  estate:  Forman  v.  Murray,  7  Leigh  412.     And 
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The  authoritj  of  the  court  to  allow  maintenanoe  is  distinct  fit)m 
its  authority  where  maintenance  is  already  given,  whether  the  gift 
be  made  as  an  express  benefit  to  the  child's  parent,  or  as  a  benefit 
to  the  child  out  of  a  stranger's  estate,  or  as  one  of  the  tmsts  under 
a  contract  of  settlement.  In  these  cases,  the  authority  of  the  court 
is  to  effectuate  the  gift,  and  to  allow  maintenance,  if  directed, 
because  it  is  given  by  the  donor.  In  the  cases  which  we  are  now 
considering,  it  is  an  authority  to  allow  maintenance  out  of  the  in- 
come merely  because  it  belongs  to  the  infimt,  and  because  such  an 
application  is  for  his  benefit ;  and  it  will  accordingly  be  exerted 
r*2871  ^^"S^  ^^  maintenance  *or  a  less  maintenance  be  directed 
by  the  gift,  or  even  though  there  be  an  express  direction 
to  accumulate.^ 

In  order  to  obtain  an  allowance  for  maintenance,  it  must  be 
shown  that  there  is  a  present  income  belonging  absolutely  to  the 
infant,  and  that  the  allowance  will  be  for  his  benefit. 

There  must  be  a  present  income  belonging  absolutely  to  the 
infimt  It  is  not,  however,  essential  to  a  compliance  with  this  rule 
that  the  income  should  belong  absolutely  to  the  individual  infimt. 
It  is  sufficient  if  it  belongs  absolutely  to  a  dass,  all  of  whom  can 
be  collected  before  the  court,  and  may  be  equally  benefited  by  the 
application.  But  if  persons,  not  in  esM,  may  become  entitled,  it  is 
not  sufficient  that  the  parties  before  die  court  are  presumptively 
entitled  at  the  time ;  for  none  of  them  may  be  eventually  entitled  ; 
and  the  effect,  therefore,  of  an  order  for  maintenance  out  of  the 

where  the  health,  or  flchooUng,  or  other  cutramstances,  render  an  increaaed 
expenditure  necessary,  the  gaardian  will  be  allowed  such  expenses  cot  of  the 
principal  of  the  ward's  estate :  see  Hooper  v.  Royster,  1  Mnnf.  119 ;  Long  9. 
Norcom,  tupra ;  Ex  parte  Potts,  1  Ash.  840 ;  £x  parte  Bostwick,  4  Johns. 
Ch.  100;  Haigood  v.  Wells,  1  Hill's  Eq.  59;  Maclin  v.  Smith,  8  Lred.  £q. 
871 ;  Carter  v.  RoUand,  11  Hnmph.  889 ;  CafTey  v.  McMichael,  64  K.  C.  607. 
Even  the  principal  of  a  Tested  legacy  will  be  broken  into  for  the  parpose  of 
educating  an  infant  legatee :  Newport  v.  Cook,  2  Ash.  88S.  And  the  nile 
does  not  operate  to  prevent  an  allowance  for  permanent  improvements  of  the 
real  estate  of  the  ward  by  the  guardian  out  of  the  principal  of  the  personal 
estate :  Jackson  v.  Jackson,  1  Gratt.  148 ;  see  ante^  p.  284,  and  note. 

Moreover,  although  a  guardian  has  no  right  to  expend  the  principal,  yet  if 
he  purchases  goods  on  account  of  the  ward,  the  person  of  whom  he  parehaaes  is 
not  bound  to  see  that  they  are  paid  for  oat  of  ^eprofid  of  the  estate :  Browhia 
9.  Rosson,  8  Leigh  18. 

>  Stretch  v.  Watkins,  1  Mad.  258. 
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fund,  may  be  to  maintain  one  person  out  of  the  property  of 
another.^ 

The  allowance  must  be  for  the  mfant's  benefit.  If,  therefore, 
there  be  two  funds,  out  of  either  of  which  maintenance  might  be 
given,  it  will  be  directed  out  of  the  one  which  is  most  beneficial  to 
him.'  And,  on  the  same  principle,  where  the  infiuit  is  living  with 
his  father,  or,  after  the  father's  decease,  with  the  mother,  remain- 
ing unmarried,  maintenance  will  not  be  allowed,  if  such  &ther  or 
mother  be  of  abilify  to  maintain  him,  e.  g.y  to  maintain  him  suit- 
ably to  his  expectations,  and  according  to  the  parent's  condition  in 
life,  without  injury  to  his  other  children.' 

'  Ex  parte  Eeble,  11  Yes.  606;  Tamer  v.  Turner,  4  Sim.  480;  Cannings 
V.  Flower,  7  Id.  528 ;  Marshall  o.  Holloway,  2  Sw.  482,  486. 

'  Brain  v.  Knott,  1  Ph.  572. 

•  Andrews  v.  Partington,  8  B.  C.  C.  60 ;  Hoste  ».  Pratt,  8  Ves.  780 ;  Buck- 
worth  V,  Buckworth,  1  Cox  80 ;  Jervoise  v.  Silk,  Coop.  52 ;  Stocken  v,  Stocken, 
4  M.  &  C.  95 ;  Thompson  t>.  Griffin,  Cr.  &  P.  817.  In  England,  by  statute 
28  &  24  Vict.  c.  145,  s.  26,  trustees  for  infants  may  apply  the  whole  of  the  in- 
come of  the  trust  fund  for  maintenance,  although  there  is  another  fnnd  pro- 
vided for  the  purpose,  or  another  person  bound  to  provide.  For  a  recognition 
and  support  of  the  English  doctrine  in  respect  of  a  father-guardian's  exclusive 
personal  liability  for  maintenance,  see  Booth  v.  Sineath,  2  Strob.  Eq.  81 ; 
Chapline  r.  Moore,  7  Mon.  178;  Myers  v,  Myers,  2  McCord's  Ch.  255;  £1- 
lerbe  v.  The  Heirs  and  Legatees  of  EUerbe,  1  Speer's  Ch.  828 ;  Dupont  v, 
Johnson,  1  Bailey's  Eq.  279;  Van  Yalkinburgh  v.  Watson,  18  Johns.  480; 
Addison  v,  Bowie,  2  BUnd  Ch.  606 ;  Jones  v.  Stockett,  Id.  409,  431 ;  Cru- 
ger  V.  Heyward,  2  Dessaus.  94 ;  Harland's  Accounts,  5  Rawle  828 ;  Matter 
of  Kane,  2  Barb.  Ch.  875;  Beathea  9.  McColl,  5  Ala.  812;  Sparhawk  v. 
Buell,  9  Vt  41 ;  Walker  v,  Crowder,  2  Ired.  Eq.  478;  In  re  Walling,  85  N. 
J.  Eq.  105 ;  Burke  v.  Turner,  85  N.  C.  500 ;  Kinsey  v.  State,  98  Ind.  851 ; 
Beardsley  v.  Hotchkiss,  96  N.  Y.  201 ;  though  this  would  not  apply,  it  seems, 
to  a  stepfather :  Gay  v.  Ballou,  4  Wend.  408 ;  Freto  v.  Brown,  4  Mass.  675. 
See  Booth  v.  Sineath,  2  Strob.  Eq.  81 ;  In  re  Ward's  Est.,  41  N.  W.  Rep. 
481  (Mich.) ;  In  re  Besondy,  82  Minn.  885 ;  Englehardt  v.  Yung,  76  Ala. 
584.  For  cases  of  a  mother*  s  obligation,  see  Matter  of  Bostwick,  4  Johns. 
Ch.  100 ;  Wilkes  v.  Rogers,  6  Id.  566 ;  Heyward  v.  Cuthbert,  4  Dessaus. 
445 ;  Thompson  v.  Brown,  4  Johns.  Ch.  645.  Indeed,  it  would  seem  that 
the  obligation  to  maintain  does  not  extend  to  the  mother  when  the  children 
have  an  ample  estate :  see  Hughes  v.  Hughes,  1  Brown's  Ch.  C.  887;  Whipple 
V.  Dow,  2  Mass.  415 ;  Dawes  v.  Howard,  4  Id.  97 ;  Matter  of  Bostwick,  4 
Johns.  Ch.  100 ;  Heyward  v,  Cuthbert,  4  Dessaus.  445 ;  Douglas  v.  Andrews, 
12  Beav.  810 ;  Bruin  p.  Knott,  1  Phillips  578 ;  Anderton  v.  Yates,  5  De  G.  & 
Sm.  202.    And  the  rule  is  being  relaxed  in  this  country  as  to  the  father :  see 
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The  manner  of  maintenance  is  by  allowing  a  gross  annual  sum 
r;,coQQ-|  proportioned  to  the  age  and  rank,  and  to  the  fortune  '^'of 
the  in&nt,  without  inquiring,  unless  on  special  grounds^ 
into  the  details  of  expenditure.  And  in  making  such  allowance, 
the  principle  of  looking  to  the  infant's  benefit  may  authorize  an 
extension  beyond  what  is  necessary  for  his  personal  maintenance ; 
e.  g,y  if  he  be  an  eldest  child,  and  have  brothers  or  sisters  unpro- 
vided for,  because  it  is  more  to  his  benefit  that  they  should  be 
brought  up  respectably  than  that  money  should  be  accumulated  for 
himself.^ 

If  moneys  have  been  already  expended  on  his  maintenance  by  a 
stranger,  an  allowance  may  be  made  for  such  past  maintenance 
proportioned  to  the  amount  expendedj  and  commencing  fix>m  the 
period  when  the  property  first  vested.  But  an  allowance  for  past 
maintenance  will  not  be  made  to  the  fitther  unless  special  grounds 
be  shown.* 

3.  The  ward's  marriage  must  be  with  the  sanction  of  the  court. 

In  order  to  obtain  such  sanction  the  court  must  be  satisfied  that 
the  marriage  is  a  proper  one ;  and  if  die  ward  be  a  female,  that  a 

« 

NewxKirt  v.  Cook,  2  Ash.  SS2;  Matter  of  Kane,  2  Barb.  Ch.  875;  Kendall 
V,  Kendall,  60  N.  H.  527;  and  see  HaTelock  r.  Hayelock,  17  Cb.  D.  S07. 

When  the  father  is  unable  to  support  the  infant,  the  court  will  make  an 
allowance  for  its  maintenance :  Rice  v.  Tonnels,  4  Sand.  Ch.  571 ;  Matter  of 
Burke,  Id.  617 ;  Corbin  v,  Wilson,  2  Ashm.  17S ;  Newport  v.  Cook,  Id.  337 ; 
Beathea  v.  McColl,  5  Ala.  312;  Watts  v.  Steele,  19  Id.  656;  Carmicbael  v. 
Hughes,  6  £ng.  L.  &  Eq.  71.  In  some  cases  allowances  for  past  maintenance 
have  been  made  to  the  father :  Corbin  v,  Wilson,  Newport  v.  Cook,  Carmi- 
cbael V.  Hughes,  stipra;  In  re  Wright,  22  N.  Y.  St.  Rep'r  83.  So  of  the 
mother:  Matter  of  Bostwick,  4  Johns.  Ch.  100;  Bruin  v.  Knott,  1  Phill. 
573 ;  Pierce  v.  Pierce,  64  Wis.  73  ;  Pennock's  Est,  11  Phila.  75 ;  see  Engle- 
hardt  v.  Yung,  76  Ala.  534.  But  in  England  it  is  said  that  the  father  cannot 
have  past  maintenance  except  in  yery  special  circumstances:  Carmichael  v. 
Hughes,  ut  sup.  A  direct  benefit  to  the  father,  not  maintaining  the  child,  will 
not  be  allowed :  Re  Stables,  21  L.  J.  Ch.  620.  A  father  is  not  liable  for  sap- 
port  afler  the  custodj  of  the  child  has  been  given  by  decree  of  court  to  the 
mother:  Brow  o.  Brightman^  186  Mass.  187.  See  contra,  Holt  v.  Holt,  42 
Ark.  495. 

«  Wellesley  v.  Beaufort,  2  Russ.  1,  28. 

'  Re  Mary  Engknd,  1  R.  &  M.  499;  Ex  parte  Bond,  2  M.  &  K.  439; 
Chaplin  v,  Chaplin,  3  P.  Wms.  368 ;  Bruin  t»,  Knott,  1  Ph.  572.     As  to 
allowance  for  past  maintenance,  see  Matter  of  Kane,  2  Barb.  Ch.  375 ;  Folger 
9.  Heidel,  60  Mo.  284. 
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proper  settlement  is  made.^  The  marriage  of  an  in&nt  ward,  with- 
out permission  of  the  coort,  is  a  criminal  contempt  in  all  parties 
except  the  infant,  and  is  punishable  by  commitment  during 
pleasure.  If  the  in&nt  be  a  female,  the  husband  will  be  com- 
pelled, by  imprisonment,  to  make  a  proper  settlement  of  her  pro- 
perty ;  and  will  be  excluded,  either  wholly  or  in  proportion  to  his 
criminaliiy,  from  deriving  any  personal  benefit  out  of  his  wife's 
fortune,  80  for  as  can  be  done  mthout  injmy  to  her.»  Ifthewaid 
has  attained  twenty-one,  the  marriage  is  not  a  contempt ;  but  so 
long  as  her  property  continues  under  the  control  of  the  court  she 
will  retain  an  ^equity  for  a  settlement,  dischargeable  only  r^ogQl 
by  her  personal  consent  in  court.* 

The  jurisdiction  to  settle  the  estate  of  a  female  infant  is  not  an 
infringement  of  the  rule  against  disposing  of  an  in&nt's  property ; 
for  it  is  confined  to  her  personal  estate  in  possession,  which,  if  no 
settlement  were  made,  would  belong  absolutely  to  the  husband ; 
and  therefiore  the  settlement  made  is  in  truth  his  settlement,  and 
not  her  own.  There  is  no  jurisdiction  to  settle  her  real  estate,  or 
personal  estate  to  which  she  is  entitled  for  her  separate  use/ 

In  addition  to  the  general  jurisdiction  over  the  marriage  of 
wards,  the  Court  of  Chancery  has  a  special  authority  under  the 
Marriage  Act  to  appoint  a  guardian  to  give  consent  to  an  infant's 
marriage  when  the  father  is  dead,  and  there  is  no  guardian  and  no 
mother  unmarried;  and  also  an  authority  to  give  such  consent 

>  Halsej  V.  Halsej,  9  Yes.  471 ;  Long  v.  Long,  2  S.  &  S.  119.  It  is,  per- 
b&ps,  the  duty  of  a  guardian  to  apply  to  tbe  court  to  authorize  the  marriage  o£ 
his  female  ward,  if  she  be  '*a  ward  of  the  court :"  Shntt  v.  Carloss,  1  Ired. 
£q.  282,  241.  Li  Tabb  v.  Archer,  8  Hen.  &  Munf.  899,  it  was  held  that  the 
marriage  of  infants  or  wards  is  entrusted  by  law  to  the  father  or  guardian ;  and 
consequently  settlements  made  by  infants  through  their  father  or  guardian  are 
binding.  As  to  whether  a  settlement  may  be  made  after  marriage,  see  Li  re 
Sampson  &  Wall,  26  Ch.  D.  482 ;  In  re  Leigh,  40  Id.  290. 

'  Ball  V.  Contts,  1  Yes.  &  B.  292 ;  Re  Walker,  LI.  &  6.  290  ;  Hodgens  v. 
Hodgens,  4  CI.  &  F.  828 ;  Bickett  v.  Hibbert,  8  M.  &  K.  227 ;  Kent  v.  Burgess, 
11  Sim.  861.  This  rule  will  not  be  applied  with  strictness  where  the  husband 
was  ignorant  of  the  fact  that  his  wife  was  a  ward :  Richardson  &•  Merrifield,  4 
De  6.  &  Sm.  161. 

*  Ball  V.  Coatts,  1  Yes.  &  B.  292,  800 ;  Long  v.  Long,  2  S.  &  S.  119 ;  Aus- 
tin V,  Halsey,  2  Id.  128,  n. ;  Hobson  v,  Ferraby,  2  Coil.  412. 

*  Miller  v.  Harewood,  18  Yes.  259 ;  Simson  v,  Jones,  2  R.  &  M.  865 ;  SaviUe 
9.  Saville,  2  ColL  721 ;  Field  v.  Moore,  25  L.  J.  Ch.  66. 
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when  the  &ther  is  non  compos^  or  the  guardian  or  mother  is  non 
compos  or  beyond  seas^  or  unreasonably^  or  from  undue  motives, 
withholds  consent.^  And  by  the  same  act  it  is  enacted  that  where 
the  marriage  of  an  infant  by  license  has  been  procured  by  a  party  to 
the  marriage  by  a  wilfully  fidse  oath,  or  the  like  marriage  by  banns 
has  been  procured  by  such  party  knowing  that  it  was  without  consent 
of  the  parent  or  guardian^  and  having  knowingly  procured  the  undue 
publication  of  banns,  the  Court  of  Chancery,  on  information  of  the 
Attorney-General,  at  the  relation  of  the  parent  or  guardian,  may 
declare  a  forfeiture  of  any  interest  which  the  offending  party  has 
obtained  by  the  marriage,  and  may  secure  such  interest  for  the  in- 
nocent party,  and  the  issue  of  the  marriage ;  or  if  both  parties  are 
guilty,  may  secure  it  for  the  issue,  with  a  discretionary  provision  for 
[•290]  *^^  offending  parties,  having  regard  to  the  benefit  of  the 
issue  of  that  or  of  any  future  marriage.' 
The  jurisdiction  to  protect  persons  under  mental  incapacity  is  of 
an  analc^us  ori^n  with  that  for  protection  of  infimts  ;*  and  ex* 
tends  in  like  manner  to  all  persons,  whether  subjects  of  the  Crown 
or  not,  whose  persons  or  property  are  within  the  local  limits  of  the 
jurisdiction.^  The  persons  for  whose  benefit  it  exists  are  divided 
into  two  classes,  viz :  idiots,  who  have  had  no  glimmering  of  reason 
from  their  birth,  and  are,  therefore,  by  law  presumed  never  likely 
to  attain  any  f  and  lunatics,  or  persons  of  unsound  mind,  who 

>  4  Geo.  4,  c.  76,  IB.  16  and  17 ;  Ez  parte  J.  C,  S  M.  &  C.  471. 

*  4  Geo.  4,  c.  76,  bb.  28,  24,  and  25 ;  Attorney-General  v.  Mnllay,  4  Eqbb. 
819 ;  8.  c.  7  Beav.  451 ;  Attorney-General  o.  Sever,  1  Coll.  818. 

*  Sberwood  v.  Sanderson,  19  VeB.  280 ;  Nebon  v,  Duncomb,  9  Bear.  211. 

*  Re  Bariatinflki,  1  Ph.  875.  The  care  and  cuBtody  of  the  penonB  and  es- 
tates of  lanatics  are  provided  for  in  many  of  the  states  by  local  statotea.  And 
the  decisions  cited  in  the  sabseqnent  notes  npon  this  branch  must  be  taken,  in 
part,  as  subject  to  this  remark,  and  introduced  merely  as  instances  of  analogy 
to  the  doctrines  of  the  text.  See  on  the  subject  of  chancery  jnriBdiction  under 
this  head,  L*  Amoureuz  v.  Crosby,  2  Paige  428 ;  Matter  of  Wendell,  1  Johns. 
Ch.  600 ;  Gorham  v.  Gotham,  8  Barb.  Ch.  24 ;  Naylor  v.  Naylor,  4  Dana 
848  ;  Coleman's  Case,  4  Hen.  &  Munf.  506 ;  Warden  v.  Eichbanm,  14  Pa.  St. 
1 27 ;  Hinchman  v.  Richie,  Bright.  N.  P.  148 ;  Dowell  o.  Jacks,  5  Jon.  £q.  41 7. 

'  A  person  deaf  and  dumb  from  his  birth,  is  not,  on  that  aocoont,  to  be 
deemed  non  compos;  though  Buch,  perhaps,  may  be  the  legal  presumption, 
until  his  mental  capacity  is  proved  on  examination  for  that  porpose :  Brower  p. 
Fisher,  4  Johns.  Ch.  441 ;  see  also  Christmas  v.  Mitchell,  8  Ired.  £q.  585 ; 
In  re  Perrine,  41  N.  J.  £q.  409 ;  the  question  need  not  be  submitted  to  a 
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have  had  rmderstandiiig  but  have  lost  the  use  of  it,  either  with  or 
without  occasional  lucid  intervals^  and  by  reason  of  its  loss  have 
become  incapable  of  managing  their  affairs.^  The  jurisdiction  in 
idiocy  is  of  little  practical  importance^  as  it  rarelj  happens  that 
any  one  is  found  to  be  an  idiot  a  natmtate.  But  the  jurisdiction 
in  lunacy  is  in  constant  exercise. 

The  similarity  of  principle  between  the  jurisdictions  in  in&ncy 
and  lunacy,  would  lead  us  to  anticipate  their  exercise  through  the 
same  channel  and  in  the  same  form  of  procedure ;  viz.,  through 
the  Court  of  Chancery  in  a  r^ular  suit.  In  this  respect,  however, 
a  material  distinction  exists.  The  jurisdiction  in  lunacy  is  exer- 
cised, not  by  the  Court  of  Chancery  in  a  regular  suit,  but  by  the 
Lord  Chancellor  personally  on  petition ;  and  the  appeal,  if  his 
order  be  erroneous,  is  to  the  king  in  council,  and  not  to  the  House 
of  Lords.  The  origin  of  this  distinction  seems  referable  to  the 
&ct  that  the  crown,  in  the  event  of  idiocy  or  lunacy,  has  not  a 
mere  authority  to  protect,  but  an  actual  interest  in  the  land  of  the 
idiot  or  lunatic,  determinable  on  his  ^recovery  or  death. 
If  the  owner  is  an  idiot,  the  profits  are  applied  as  a  branch  ^  ^ 
of  the  revenue,  subject  merely  to  his  requisite  maintenance ;  if  he 
is  a  lunatic,  they  are  applied  on  trust  for  his  support,  and  the  sur- 

jury :  Sproyer  v.  Bichmond,  16  Oh.  St.  455.  So  of  a  person  deaf,  dumb,  and 
blind,  witboat  otber  proof  of  mental  incapacity :  Re  Biddulpb's  and  Poole's 
Tmst,  5  De  6.  and  Sm.  469. 

'  8  Steph.  Bl.  529-581.  It  is  not  every  case  of  mental  weakness  wbicb  will 
authorize  the  Court  of  Cbancery  to  exercise  the  power  of  appointing  a  com- 
mittee of  the  person  and  estate.  To  justify  its  exercise,  the  mind  of  the  indi- 
Tidnal  must  be  so  far  impaired  as  to  be  reduced  to  a  state  which,  as  an  original 
incapacity,  would  have  constituted  a  case  of  idiocy :  Matter  of  Morgan,  7 
Paige  236.  But  see  controj  Jackson  v.  Jackson,  37  Hun  (N.  Y.)  306; 
McCammon  v,  Cunningham,  108  Ind.  545.  The  guardian  of  an  insane  minor 
is  the  only  custodian  necessary ;  his  acts  are  as  valid  as  those  of  a  committee 
would  be:  Francklyn  v.  Sprague,  121  U.  S.  215.    Upon  an  inquest  of  lunacy, 

j  the  finding  of  the  jury  that  the  party  '*  is  incapable  of  managing  his  affairs,  or 

of  governing  himself,  in  consequence  of  mental  imbecility  or  weakness,"  is  not 
sufficient ;  they  should  find  him  to  be  of  unsound  mind:  Id. ;  see  also  Matter 

,  of  Mason,  8  £dw.  Ch.  880 ;  Matter  of  Amhout,  1  Paige  497 ;  In  re  Lindsley, 

48  N.  J.  Eq.  9 ;  8.  c.  44  Id.  564 ;  Robertson  v.  Lyon,  24  S.  C.  266.  The 
only  legal  test  of  insanity  is  delusion,  and  this  consists  in  a  belief  of  facts  which 
no  rational  person  would  believe :  Matter  of  Forman,  54  Barb.  (N.  Y.)  274 ; . 
Riggs  V,  Am.  Home  Miss.  Soc.,  85  Hun  (N.  Y.)  656. 
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plus  is  to  be  aooounted  for  to  himself  or  liis  representatives.^  In 
either  case  there  is  an  interest  vested  in  the  crown,  and  reqniring 
for  its  administration  a  special  grant  The  duly  of  such  adminis* 
tration  is  committed  bj  special  warrant  to  an  officer  of  the  crown, 
who  is  usuallji  though  not  necessarily,  the  person  holding  the 
Great  Seal.  Bj  virtue  of  this  warrant  the  custody  of  the  estate 
and  person  is  feiAerwaids  granted  to  committees,  whose  conduct  is 
superintended  by  the  Chancellor.  But  it  is  said  that  the  subse- 
quent superintendence  depends  on  the  authority  of  the  Great  Seal, 
and  not  on  the  special  warrant,  and  that  if  the  warxant  were  to 
any  other  officer,  his  authority  would  cease  with  the  appointment 
of  conmiittees.* 

The  existence  of  a  vested  interest  in  the  crown,  introduces  also 
the  additional  distinction  that  the  mere  lunacy  does  not  originate 
the  jurisdiction ;  but  that  it  must  be  first  inquired  of  by  a  jury, 
and  found  of  record,  in  accordance  with  the  rule  of  law  wheiever  a 
right  of  entry  is  allied  in  the  crown.' 

In  cases  where  the  estate  has  been  very  small,  and  the  lunatio 
has  been  subject  to  the  jurisdiction  as  party  to  a  suit^  directions 
have  been  given  for  the  management  of  his  property  and  for  a  fit 
allowance  for  his  maintenance  without  requiring  an  inqoisition.^ 
And  by  a  recent  statute  it  is  enacted,  that  where  any  person  not 
found  lunatio  by  inquisition  has  been  detained  under  the  provisions 
of  the  ^lamaxsy  Acts,  the  Lord  Chancellor  may  direct  an 
I-        J  inquiry  into  his  case,  and  on  a  report  that  he  is  a  lunatio 

■  Steph.  Bl.  529-581. 

*  2  Story  on  £q.,  8.  1886,  and  notes;  I<L  n.  1862-1865;  Ozenden  v.  Lord 
Compton,  2  Ves.  Jr.  69,  71 ;  4  B.  C.  C.  281 ;  Ex  parte  GrimstODe,  Amb. 
706 ;  Be  Fitzgerald,  2  Sch.  &  L.  481 ;  Johnstone  v.  Beattie,  10  CL  k  F.  42, 
120;  Dowell  v.  Jacks,  5  Jones  £q.  417.  Bat  where  persons  of  nnsoand 
mind,  not  found  lanatics  by  inquisition,  are  entitled  to  property  which  is  in  or 
under  the  administration  of  the  Court  of  Chancery,  applications  relating  t]>er»> 
to  may  be  entertained  by  the  court  in  its  ordinary  jurisdiction* 

s  See  Matter  of  Runey  Dey,  1  Stoekt.  181. 

*  Gillbee  v.  Gillbee,  1  Ph.  121 ;  Nelson  v.  Duncombe,  9  Bear.  211 ;  Sheiw 
wood  V,  Sanderson,  19  Ves.  280.  Such  power  ought  not  to  be  exercised  in 
cases  where  the  all^^  lunatic  appears  and  denies  unsoondness  of  qund :  In 
re  Lees,  26  Ch.  D.  496.  So  the  court  may  always,  in  a  proper  case,  extend 
its  protection  to  the  property  of  the  lunatic  before  tnqveet:  Owing^s  Case,  1 
BUnd  Ch.  870,  878 ;  Post  v.  Macfcall,  8  Id.  486 ;  Matter  of  WendeU,  1  Johns. 
Ch.  600 ;  Matter  of  Bnney  Dey,  1  Stoekt  181, 
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may  appoint  gnardians  of  his  person  and  estate^  and  direct  an  ap- 
plication of  the  income.*  The  r^nlar  course,  however,  is  to  issue 
a  commission  under  the  Great  Seal  in  the  nature  of  a  writ  de  lunaJt^ 
ico  ingvirendo,  to  ascertain  whether  the  party  is  of  unsound  mind. 
The  granting  of  such  commission  is  discretionary  with  the  Chan- 
cellor, who  in  exercising  his  discretion  will  look  solely  to  the 
lunatic's  benefit ;  and  will  not  on  the  one  hand  grant  a  commission 
merely  because  lunacy  is  shown  to  exist,  nor  refuse  it  on  the  other 
because  the  motives  of  the  applicant  are  suspicious.' 

The  proceedings  under  the  commission  kre  regulated  by  statute.* 
Their  general  outline  is,  that  a  jury  is  empannelled  and  sworn ;  the 
witnesses  and  the  supposed  lunatic,  if  he  thinks  fit  to  be  present, 
are  examined  ;^  and  the  inquisition  is  engrossed,  and  after  signature 
by  the  commissioners  and  jury,  is  returned  into  chancery.  If  there 
be  misbehavior  in  executing  the  inquisition,  or  if  the  return  be 
insufficient  at  law,  the  inquisition  may  be  quashed  and  a  new  com- 
mission issued.  If  the  return  untruly  finds  the  party  lunatic,  it 
may  be  traversed  by  himself  or  by  any  one  claiming  under  a  con- 
tract with  him;  if  it  untruly  finds  him  of  sound  mind,  a  writ  of 

1  S  &  9  Vict.  c.  100,  88.  95,  98 ;  Order8  of  Dec.,  1845. 
'  £x  parte  Tomlinson,  1  Yes.  k  B.  57 ;  Re  J.  B.,  1  M.  &  C.  588 ;  Re 
Whittaker,  4  Id.  441 ;  Re  Webb,  2  Ph.  10;  Re  Neebitt,  Id.  245. 

*  3  &  4  Wm.  4,  c.  86 ;  5  &  6  Tict.  c.  84,  and  8  &  9  Yict.  c.  100,  s.  2.  See 
also  16  &  17  Vict.  c.  70 ;  25  &  26  Vict  8,  86 ;  and  c.  Ill ;  52  5c  58  Vict.  c. 
41 ;  59  Vict.  c.  5.  In  New  York  the  Coort  of  Chancery  has  the  entire  juris- 
diction over  cases  ot  idiocy  and  lunacy,  and  the  manner  in  which  the  question 
of  lunacy  shall  be  tried  is  discretionary  with  the  court.  The  most  satisfactory 
mode  is  said  to  be  by  issue  made  up  and  prepared  for  trial  under  the  direction 
of  that  court :  Matter  of  Wendell,  1  Johns.  Ch.  600. 

*  It  18  the  priyUege  of  a  party  against  whom  a  commission  of  lunacy  is  issued 
to  be  present  at,  and  to  have  notice  of,  its  execution ;  Morton  v.  Sims,  64  Ga. 
298 ;  Matter  of  Tracy,  1  Paige  Ch.  580 ;  Matter  of  Whitenack,  2  Green  Ch. 
253  ;  Hinchman  v.  Richie,  Bright  N.  P.  144 ;  Cases  of  Covenhoven,  Saxton 
19.  But  tee  Medlock  v,  Cogbum,  1  Rich.  Ch.  477  ;  Nyce  v.  Hamilton,  90 
Ind.  41 7.  Though  the  fact  of  notice  does  not  appear  on  the  face  of  the  pro- 
ceedings, yet  they  cannot  for  that  reason  be  treated  as  a  nullity  in  a  collaterfd 
proceeding  after  confirmation :  Willis  v.  Willis,  12  Pa.  St.  159. 

In  £z  parte  l^chards,  16  Jur.  508,  parties  interested  under  a  settlement 
executed  ten  years  previously,  were  allowed  to  attend  a  commission,  the  object 
of  which  was  to  carry  back  the  finding  thirty  years. 
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melius  inquirendum  may  be  issued  by  the  crown.^  If  tlie  lunatic 
subsequently  recover^  the  commission  may  be  superseded ;  but  for 
this  purpose  the  lunatic  must  in  general  be  personally  examined, 
and  his  sanity  fully  established.' 

The  right  of  traversing  the  inquisition  is  conferred  by 
r«Qqo-|  ^statute.'  By  the  common  law,  where  a  direct  title  of 
^        "^   freehold  appeared  in  the  Crown  by  matter  of  record,  the 

>  £z  parte  Roberts,  8  Atk.  6 ;  Ex  parte  Hall,  7  Yes.  261 ;  Re  Holmet,  4 
Ru88.  182 ;  Re  Bruges,  1  M.  &  C.  278. 

>  Ex  parte  Holyland,  11  Yes.  10 ;  Re  Gordon,  2  Ph.  242.  On  proof  that 
the  lunatic  had  recovered  his  senses,  a  commission  of  lunacy  was  superseded : 
£x  parte  Drayton,  1  Dessaus.  144.  On  petition  hj  a  lunatic  to  supersede  a 
commission,  the  court  will  direct  an  inquiry,  and  report  by  a  Master,  as  to  the 
recovery,  or  direct  the  lunatic  to  be  brought  into  court,  to  be  examined  by  the 
Chancellor :  Matter  of  Hanks,  S  Johns.  Ch.  567.  Or  he  may  traverse  the  in- 
quisition, or  have  the  question  tried  on  a  feigned  issue :  Matter  of  McClean,  6 
Johns.  Ch.  440.  And  where  the  Chancellor  is  satisfied  that  one  found  to  be 
a  lunatic  has  so  far  recovered  his  reason  as  to  be  capable  to  dispose  of  his  estate 
by  will,  he  has  power  to  suspend  proceedings  against  him  partially^  so  as  to 
enable  him  to  make  a  will : .  Matter  of  Burr,  2  Barb.  Ch.  208.  The  question 
to  be  decided  in  all  these  cases  is  whether  the  person  is  so  far  restored  to  reason 
as  to  be  capable  of  understanding  the  ordinary  affairs  of  life :  Cochran  9. 
Amsden,  104  Ind.  282.  Where  a  dissolution  of  a  partnership  had  been  decreed 
in  consequenoe  of  the  lunacy  of  one  of  the  partners,  and  large  sums  had  been 
paid  into  court  on  the  separate  account  of  the  lunatic  in  respect  of  his  share  of 
the  capital  and  profits  of  the  business,  the  Lord  Chancellor,  being  'satisfied  sob* 
sequently  of  the  complete  recovery  of  the  lunatic,  ordered  the  whole  fund  to  be 
paid  out  to  him:  Leaf  v.  Coles,  1  De  G.,  M.  &  6.  417. 

*  84  Edw.  8 ;  86  Id.  8,  c.  18 ;  8  Hen.  6,  c.  16 ;  18  Id.  c.  6 ;  1  Id.  8,  c  9 ; 
2  &  8  Edw.  6,  c.  8 ;  6  Geo.  4,  c.  58.  It  is  a  matter  of  right  that  a  person 
found  a  lunatic  under  an  inquisition,  shall,  if  desirous,  have  a  traverse  of  the 
inquisition :  Ex  parte  Loveday,  1  De  G.,  M.  &  G.  275 ;  Re  Cumming,  Id* 
587 ;  and  so,  it  seems,  as  to  any  party  interested:  Re  Camming,  yi  stipra. 
The  Lord  Chancellor  has,  nevertheless,  a  discretion  to  exercise,  upon  the  ap> 
plication  for  the  writ  being  made  to  him,  as  to  whether  it  ought  to  issue  in  the 
particular  case.  But  the  court  will  not,  in  exercising  the  discretion,  enter  into  the 
question  whether  the  lunacy  was  or  was  not  proved  before  the  jury,but  will  merel  j 
ascertain  by  a  personal  examination  of  the  lunatic,  whether  he  is  capable  of 
volition  in  the  matter,  and  really  desires  a  traverse.  The  court  would  not,  for 
instance,  permit  a  traverse  in  a  case  of  raving  madpess.  If  the  court,  upon 
the  examination,  entertains  a  doubt  as  to  the  existence  of  such  a  desire  on  the 
part  of  the  lunatic,  it  will,  perhaps,  look  to  other  matter  in  forming  its  deteiw 
mination;  such  as  the  persons  applying  for  the  commission;  and  by  whoa 
528 


L 


OP  IDIOCY  AND  LUNACY.  293 

subject  was  put  to  his  petition  of  right^  and  oould  not  interplead 
with  the  king^  either  hj  traversing  the  king's  title,  or  by  setting 
up  in  avoidance  a  title  of  his  own;  but  he  is  now  enabled  to 
traverse  the  inquisition  and  return,  on  obtaining  leave  hj  petition 
to  the  Great  Seal.^  The  proviso  requiring  leave  fiom  the  Great 
Seal,  has  occasioned  doubts  whether  such  leave  is  not  discretionary 
with  the  court  But  it  is  determined  that,  if  the  applicant  show  a 
sufficient  interest,  the  traverse  is  matter  of  right,  and  maj  be 
claimed  as  such  either  bj  the  alleged  lunatic  himself,  if  capable  of 
volition  and  attending  personally  to  express  his  wish,  or  by  any 
one  interested  under  a  contract  with  him.  If  there  be  a  reasonable 
ground  of  traverse,  the  court  may  in  its  discretion  allow  funds  out 
of  the  estate  for  trying  it,  and  may  in  the  meantime  suspend  any 
further  interference.* 

On  a  return  of  nan  compos  being  made,  and  either  submitted  to, 
or  established  on  trial  of  a  traverse,  the  custody  of  the  estate  and 
person  is  granted  to  committees  with  a  proper  allowance  for  main- 
tenance.* And  even  though  a  traverse  be  pending,  the  Chancellor 
may  at  his  discretion  take  the  same  course.^  If  no  one  is  willing 
to  become  committee  of  the  estate,  a  receiver  may  be  appointed, 
with  the  usual  allowance ;  and  under  special  circumstances  remu- 
neration may  be  given  to  a  committee.  But  the  general  rule  is, 
that  a  oonunittee,  like  any  other  trustee,  is  not  entitled  to  remu- 
neration, bul  to  reimbursement  alone.*  The  duty  of  the  committee 
or  receiver  of  the  estate  is  to  manage  the  lunatic's  property  with 

the  lunatic  was  rarroanded,  and  what  were  the  views  and  objects  of  the  parties 
applying:  Re  Camming,  16  Jur.  483 ;  1  De  G.,  M.  &  G.  5S7. 
1  2  Madd.  C.  P.  854 ;  Ex  parte  Lord  Gwjdir,  4  Mad.  281. 

*  Ex  parte  Hall,  7  Yes.  261;  Sherwood  v.  Sanderson,  19  Id.  280;  Eie 
Bridge,  Cr.  &  P.  888 ;  Re  Watts,  1  Ph.  512. 

*  Where  the  hinalac  has  lands  or  other  property  in  the  state  of  his  sojourn, 
althongh  he  is  domiciled  abroad,  a  commission  must  be  issued  in  such  state  to 
authorize  control  over  the  property:  Matter  of  Pettit,  2  Paige  174;  Matter 
of  Perkins,  2  Johns.  Ch.  124;  Matter  of  Ganse,  9  Paige  416;  Matter  of 
Fowler,  2  Baib.  Ch.  805.  By  the  Lunacy  Act,  1890  (58  Vict.  c.  5,  s.  108), 
power  is  given  to  the  court  to  appoint  a  committee  of  the  estate  only  of  a  per- 
son who  upon  inquisition  is*found  capable  of  managing  himself,  but  incapable 
of  managing  his  affairs. 

«  Re  Bridge,  Cr.  &  P.  888. 

^  Ex  part«  Radclifie,  1  J.  &  W.  619;  Ex  parte  Fermor,  Jac.  404.     See 
Matter  of  Roberts,  8  Johns.  Ch.  48 ;  Matter  of  Livingston,  9  Paige  440. 
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r*294l  ^^'  *^  bring  in  and  pass  his  acooants,  and  to  pay  and 
invest  the  balanoes  at  such  times  as  the  superintending 
officer  (called  the  Master  in  Lunacy)  shall  direct  And  he  is 
required  to  give  security  by  a  bond  with  sttredes,  and  to  satisfy  the 
Master,  on  each  occasion  of  passing  his  aooounts,  that  his  suietieB 
are  living,  and  not  bankrupt  or  insolvent^ 

In  cases  requiring  the  exercise  of  discretion,  it  is  not  nsoal  to  act 
without  previous  investigation  by  the  court.  The  mode  of  investi* 
gation  was,  until  recently,  by  referring  the  matter  for  inquiry  to  a 
Master  in  Chancery,  But  by  the  recent  statutes  and  orders,  all 
such  inquiries,  except  in  cases  under  the  Lunatic  Trustee  Act,* 
or  when  the  Lord  Chancellor  shall  specially  direct  otherwise, 
are  transferred  to  the  Commissioners,  now  termed  the  Masters, 
in  LuBacy.  By  the  same  orders  tiie  ne<«8ity  of  a  previous  ref- 
erence  is  in  many  instances  dispensed  with,  and  an  application 
to  the  Cliancellor  is  only  requisite  to  confirm  the  rqx>rt.*  The 
inquiries  which  may  be  thus  made  without  a  previous  reference^ 
are  inquiries  as  to  the  presumptive  heir  and  next  of  kin ;  as  ta 
the  situation  of  the  lunatic,  and  the  nature  of  his  lunacy ;  and 
as  to  his  committees,  his  fortune,  and  his  maintenance.  There 
is  a  similar  authority  to  inquire  and  report  as  to  provisional 
management  and  maintenance,  until  the  appointment  of  commit- 
tees ;  to  enlarge  the  time  within  which  the  committee  of  the  estate 
must  complete  his  security,  to  receive  proposals  or  conduct  inqui- 
ries as  to  managing,  settling,  or  letting  the  estate,  or  otherwise 
respecting  the  person  and  property ;  to  take  fiom  time  to  time  dw 
committee's  account ;  and  to  determine  whether  any  and  whidi  of 
the  presumptive  heirs  or  next  of  kin  shall  attend  at  the  cost  of  the 
estate  on  any  proceedings  in  lunacy.^  The  principle  on  whidi  the 
r*295l  ^^^^<1^°^  ^f  ^^  beir  and  next  of  *kin  is  allowed,  is  not 
that  they  have  any  recognized  interest  in  the  lunatic's 

>  Orders  of  April,  1844.  In  tbe  Matter  of  Ellas,  8  Macn.  &  Gord.  284,  an 
order  was  made,  on  tbe  application  by  a  cnrator  of  a  Innatie  resident  in  Hol- 
land, for  the  transfer  to  him  of  the  carpus  of  funds  In  England,  to  wbicli  the 
lunatic  was  entitled ;  thoagh  it  did  not  appear  either  that  the  lunatic  was  a 
Dutch  subject,  or  that  the  curator  had  given  security. 

'  11  Geo.  4  &  1  Wm.  4,  o.  60. 

*  5  &  6  Vict  c.  84;  8  &  9  Id.  c.  100,  s.  S;  Orders  of  October,  1842. 

*  Orders  of  October,  1842,  10  to  15. 
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property,  but  that  they  are  most  likely  to  possess  informatioa 
lespectiDg  it,  and  to  assist  in  its  proper  administration,^ 

The  power  of  the  committee  to  deal  with  the  estate  was  at  com- 
mon law  very  limited ;  for  the  interest  of  the  crown  was  determi^ 
nable  on  recovery  or  death ;  and  any  lease  or  other  disposition  by 
the  committee  was  necessarily  subject  to  the  same  contingency.' 
The  statutory  powers  applying  to  the  beneficial  interests  of  a  lunap- 
tic  are  conferred  by  the  statute,  which  has  been  already  noticed, 
«  for  amending  the  laws  reUtbg  to  property  belonging  to  infenta, 
femes  covert j  lunatics,  and  persons  of  unsound  mind.' 

By  the  early  clauses  of  this  statute  provision  is  made,  as  already 
noticed,  for  admittance  of  lunatics  as  well  as  of  infants  and/eiTies 
cocert  to  copyhold  property,  and  for  raising  the  fine  payable  on 
admittance,  without  requiring  the  sanction  of  a  judicial  order. 
The  powers  conferred  by  the  subsequent  clauses  in  the  case  of 
infimts  and  femee  covert  have  been  already  stated.^  The  powers 
conferred  in  the  case  of  lunatics  are  to  be  exercised  under  the 
sanction  of  the  Lord  Chancellor,  intrusted  under  the  sign  manual 
with  the  custody  of  lunatics.  The  acts  which  the  Lord  Chancellor 
is  thus  empowered  to  direct,  are  the  surrender  of  renewable  lease- 
holds belonging  to  a  lunatic,  and  the  acceptance  of  renewed  ones 
in  their  stead ;  the  renewal  of  leases  which  the  lunatic,  if  not 
under  disability,  might  be  compelled  to  renew,  or  which  it  shall 
be  for  his  benefit  to  renew ;  the  exercise  of  leasing  powers  vested 
in  a  lunatic  over  property  in  which  he  has  a  limitel  estate ;  the 
leasing  of  property  belonging  to  a  lunatic  in  fee  or  in  tail,  or 
for  an  absolute  leasehold  interest ;  the  entering  into  agree* 
ments  on  behalf  of  the  limatic  under  the  act  for  augmenting 
*the  Maintenance  of  the  Poor  Clergy  f  the  making  con-  r^oo^^i 
veyances  under  a  decree  for  specific  performance,  where 
the  contracting  party  has  become  lunatic  after*  his  contract  was 
made ;  the  seUing  or  charging  a  lunatic's  estate  for  the  purpose  of 
raising  money  to  pay  debts,  encumbrances,  and  costs ;  the  transfer 
and  payment  of  a  lunatic's  stock  and  dividends,  under  which  name 
18  induded  every  fund,  annuity,  or  security  transferable  in  the 
books  of  any  company ;  and  the  like  transfer  of  stock  vested  in 

I  Ex  parte  Whitbread,  2  Meriv.  99 ;  Re  Pearson,  1  Coop.  Ch.  Cas.  814. 
*  Bupra^  Tmst;  Mortgage.  *  11  Geo.  4  &  1  Wm.  4,  c.  65. 

^  Supra^  InfantB.  '  1  Geo.  1,  c.  10. 
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anj  person  residing  out  of  England^  when  such  person  has  been 
declared  lunatic,  and  his  personal  estate  has  been  vested  in  a  cura- 
tor according  to  the  law  of  his  place  of  residence.  The  same  act 
provides  that  transcripts  of  inquisitions  on  conunissions  under  the 
Great  Seal  of  Great  Britian  maj  be  entered  of  record  in  Ireland, 
and  acted  on  there;  and  vice  versa,  with  respect  to  commissions 
under  the  Great  Seal  of  Ireland. 

The  principle  on  which  the  lunatic's  estate  is  managed  is  that  of 
looking  to  the  lunatic's  interest  alone,  and  acting  as  an  owner  of 
competent  understanding  would  do,  without  r^ard  to  his  eventual 
successors.  The  effect  of  such  management  may,  in  some  instances, 
be  to  alter  the  property  from  real  to  personal,  or  vice  versa  ;  e.  g,, 
by  cutting  timber  on  the  real  estate,  or  by  payiug  out  of  the  per- 
sonalty for  repairs  or  improvements.^  And  if  such  alteration  be 
made,  the  property  will  devolve,  on  the  lunatic's  death,  in  accord- 
ance with  its  altered  character,  and  not  in  accordance  with  that 
which  it  previously  bore.  It  is  otherwise,  as  we  have  seen,  in  the 
case  of  an  infant ;  for  an  in&nt  has  different  powers  over  real  and 
personal  estate ;  and  is  entitled,  for  his  own  sake,  independently  of 
any  supposed  equity  between  his  real  and  personal  representativea, 
to  be  protected  from  any  conversion  of  the  one  into  the  other.  The 
court,  therefore,  in  ordering  the  conversion  to  be  made,  will  add  a 
rn^oq*?!  declaration  that,  while  '''the  minority  lasts,  the  converted 
property  shall  retain  in  equity  its  original  character.  A 
lunatic  stands  on  a  different  footing ;  for  at  the  instant  of  a  lucid 
interval  he  has  precisely  the  same  power  of  disposition  over  either 
species  of  estate ;  and,  therefore,  if  in  the  ordinary  course  of  man- 
agement it  is  for  his  benefit  to  make  the  change,  there  is  no  equity 
to  interfere  with  its  result.    But  the  rule  must  be  understood  with 

^  Aocordinglj,  in  the  Matter  of  Salisbury,  8  Johiu.  Ch.  347,  it  was  beld  that* 
in  the  management  of  a  lunatic's  estate  the  interest  of  the  lunatic  is  more  re- 
garded than  the  contingent  interest  of  those  who  may  be  entitled  to  the  suc- 
cession ;  and  the  court,  if  it  be  for  the  interest  of  the  lunatic,  may  direct  real 
estate  to  be  conyerted  into  personal  or  personal  into  real.  Thus  it  may  direct 
timber  standing  to  be  sold.  See  In  re  Cook,  25  N.  Y.  St.  Bep'r  64.  The 
interest  of  the  lunatic  will  also  be  considered  before  the  claims  of  creditors, 
eyen  though  the  estate  be  insolvent:  In  re  Pink,  23  Oh.  D.  577.  As  to  the 
power  of  the  court  to  order  an  exchange  of  any  portion  of  the  estate,  see  Mai- 
ter  of  Heller,  3  Paige  199  ;  In  re  Livingston,  9  Id.  440 ;  Matter  of  Drmyton, 
1  Dessaus.  136. 
582 


I 


OP  IDIOCY  AND  LUNACY.  297 

this  guard,  that  nothing  extraordinary  is  to  be  attempted ;  e.  g.y 
estates  to  be  bought,  or  interests  disposed  of.  Alteration  of  property 
IS  to  be  avoided,  so  &r  as  is  consistent  with  the  proprietor's  interest.^ 

The  same  principle  of  looking  to  the  lunatic's  advantage  alone 
is  pursued  in  fixing  the  amount  of  the  maintenance ;  and  provision 
therefore  may  be  made  for  modes  of  expenditure  which  are  sub- 
stantially for  the  lunatic's  benefit,  though  they  may  not  be  such  as 
he  is  legally  bound  to  incur ;  e.  g.y  if  the  &ther  of  a  &mily  be 
lunatic  the  court  will  not  consider  the  mere  l^al  right  of  his  wife 
and  children,  but  will  make  an  allowance  suitable  to  their  station 
in  life.  And  so  if  property  descend  on  a  lunatic,  and  his  brothers 
and  sisters  are  slenderly  provided  for,  his  allowance  may  be  in- 
creased to  give  assistance  to  them.' 

If  after  due  allowance  for  the  lunatic's  maintenance  there  is  still 
a  disposable  surplus  of  his  estate,  such  surplus  may  be  applied  in 
payment  of  his  debts  ;  and  on  a  petition  by  a  creditor,  a  reference 
will  be  made  to  inquire  what  debts  there  are,  and  how  they  should 
be  discharged ;  but  there  is  no  instance  of  paying  the  debts  with- 
out reserving  a  sufficient  maintenance,  although  the  creditors  can- 
not be  restrained  from  proceeding  at  law.' 

^  Oxenden  v.  Lord  Compton,  2  Yes.  J.  69 ;  Ex  parte  Phillips,  19  Id.  118  ; 
£x  parte  Digby,  IJ.  &  W.  620  ;  Re  Badcock,  4  M.  8c  C.  440. 

'  £x  parte  Whitbread,  2  Mer.  99 ;  Re  Blair,  1  M.  &  C.  800 ;  Be  Drum- 
mond,  Id.  627;  Re  Carysfoot,  Cr.  &'  P.  76;  Edwarda  v.  Abrey,  2  Ph.  37; 
Re  Thomas,  Id.  169;  Re  Clarke,  Id.  282 ;  In  re  Frost,  5  Ch.  Law  R.  699. 
The  coart  has  power  out  of  the  surplus  income  of  the  estate  of  a  lunatic  to 
provide  for  the  support  of  persons  not  his  next  of  kin,  and  whom  the  lunatic  is 
under  no  l^al  obligation  to  support,  e.  ^.,  persons  whom  he  has  adopted  as 
children :  Matter  of  Heeney,  2  Barb.  Ch.  826.  But  see  In  re  Evans,  21  Ch. 
D.  297  ;  In  re  Darling,  89  Id.  208.  The  court  has  even  decreed  that  a  vol- 
untary payment  undertaken  to  be  made  from  time  to  time  by  a  lunatic  while 
sane  should  be  continued  after  his  lunacy:  In  re  Whitaker,  42  Ch.  D.  119. 
See  on  the  subject  of  the  maintenance  to  be  allowed,  Davies  v,  Davies,  2  De 
G.,  M.  &  O.  51 ;  Re  Burbridge,  8  M.  &  G.  1 ;  Eckstein's  Estate,  1  Pars.  Eq. 
67;  Guthrie's  App.,  16  Pa.  St.  821 ;  Hambleton's  App.,  102  Id.  50.  A  court 
of  equity  has  jurisdiction  to  order  the  sale  of  a  lunatic's  real  estate  for  his  sup- 
port :  Dodge  v.  Cole,  97  111.  888.  And  its  jurisdiction  to  give  directions  as  to 
the  maintenance  of  a  person  of  unsound  mind  not  so  found  has  been  held  not 
to  be  confined  to  applying  the  income  for  his  maintenance,  but  to  extend  to  the 
application  of  the  principal  for  that  purpose :  In  re  Tuer's  Will  Trusts,  82  Ch. 
D.  89. 
)  ^   *  £x  parte  Dikes,  8  Yes.  79 ;  Ex  parte  Hastings,  14  Id.  182.    In  New 
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r^oQo-1  *0n  the  death  of  the  lunatic^  the  power  of  administra^ 
tion  is  at  an  end,  except  as  to  orders  which  have  been 
already  made,  or  which  are  consequential  on  reports  or  petitions 
already  madci  or  presented.^  But  the  committee  continues  under 
the  control  of  the  court,  and  will  be  ordered  on  the  application  of 
the  lunatic's  heir  to  deliver  up  possession  of  the  estate.'  In  the 
case  of  an  idiot,  whexe  the  crown  has  a  beneficial  interest,  an  outier 
le  main  must  be  sued ;  and  it  has  been  doubted  whether,  on  the 
death  or  recovery  of  a  lunatic,  the  same  course  should  not  in  strict- 
ness be  followed.  The  practice,  however,  is  to  restore  possession 
by  an  order  of  the  court.' 

York,  the  real  estate  of  a  lunatic  may  be  sold  for  the  payment  of  his  debts  on 
a  creditor's  bill,  or  on  petition :  Brasher  v.  Van  Cortlandt,  2  Johns.  Ch.  242, 
400.  But  not  till  the  personal  estate  is  exhausted :  In  re  Pettit,  2  Paige  596. 
See  also  Kennedy  v.  Johnson,  65  Pa.  St.  451 ;  Adams  v,  Thomas,  SI  N.  C. 
296. 

In  Kentucky,  it  would  seem,  the  Chancellor  has  no  right  to  decree  a  sale  of 
a  lunatic's  estate  for  the  payment  of  his  debts :  Berry  v.  Rogers,  2  B.  Hon. 
808.  Moreover,  in  New  York  a  suit  at  law  cannot  be  brought  against  a  luna- 
tic, under  the  care  of  a  committee,  without  permission  of  the  court  first  ob- 
tained :  Matter  of  Hopper,  5  Paige  489. 
^  I  Ex  parte  McDou^,  12  Yes.  884 ;  Rock  v.  Cooke,  1  Coll.  477. 

*  The  death  of  the  lunatic  determines  the  office  of  the  committee,  and  the 
only  power  which  Chancery  retains  over  the  committee,  as  such,  is  to  compel 
him  to  account  and  deliver  possession  of  the  property  as  the  court  shall  direct. 
But  the  committee  is  to  retain  possession,  and  preserve  the  property  until  some 
person  shall  appear  properly  authorised  to  receive  it  from  him ;  and  in  the 
meantime,  if  there  is  reason  to  apprehend  delay  in  aseertiuning  who  are  enti- 
tled to  the  possession,  a  receiver  may  be  appointed,  upon  application  of  the 
parties  in  'nterest  The  jurisdiction  of  Chancery  in  lunacy  remains,  after  the 
death  of  the  lunatic,  only  to  the  extent  and  for  the  purpose  of  having  the  neces- 
sary account  taken,  and  directing  the  fund  or  estate  to  be  paid  over  to  the  party 
or  parties  entitled.  After  the  death  of  the  lunatic,  the  court  will  not  admin- 
ister the  ftind  even  for  the  benefit  of  creditors ;  they  must  pursue  their  rem^ 
dies  before  the  ordinary  jurisdictions ;  nor  will  it  adjudicate  questions  of  right 
between  opposing  claimants :  Matter  of  Colvin,  8  Md.  Ch.  278 ;  Gnerard  v. 
Gaillard,  15  Rich.  (S.  C.)  L.  22. 

•  £x  parte  Fitzgerald,  2  Sch.  &  L.  489;  Re  Pearson,  1  Coop.  CL  Ga.  814- 
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OF  THE  FORMS  OF  PLEADING  AND  PROCEDUEE  BY  WHICH 
THE  JURISDICTION  OF  THE  COURTS  OF  EQUITY  IS  EX- 
ERCISED. 


CHAPTEE   I. 

OF  THE  BILL, 

We  have  now  exhausted  the  consideration  of  the  prerogative 
jurisdiction  of  the  Court  of  Chancery.  But  an  inquiry  still  re- 
mains as  to  the  forms  of  pleading  and  procedure,  iu  accordance 
with  which  that  jurisdiction  is  exercised,^ 

It  is  obvious  that  in  every  court  some  forms  must  exist ;  but  the 
character  of  those  forms  is  different  at  law  and  in  equity^  in  con- 
formity with  the  different  objects  which  the  two  tribunals  respec- 
tively contemplate. 

The  object  of  the  common  law  courts  in  their  original  structure 

'  Owing  to  the  great  dianges  that  have  been  made  within  the  last  few  yean 
in  Chancery  Practice  in  England  and  the  United  States,  it  has  been  considered 
impracticable  to  attempt  to  make  the  annotations  in  this  part  of  the  work  aa 
complete  and  systematic  as  in  other  portions.  The  result  would  have  been  a 
great  increase  in  bulk,  and  little  advantage  to  the  reader.  To  quote  fitmi  an 
earlier  preface :  '*  In  this  country,  indeed,  between  those  states  in  which  the 
distinct  equitable  jurisdiction  is  abolished,  and  those  in  which  the  framework 
of  the  Court  of  Chancery  still  stands,  there  is  to  be  found  a  wide  range  of 
diversities,  chiefly  of  local  origin,  and  irreducible  to  any  common  system; 
while  in  none,  it  is  believed,  is  the  older  practice,  as  set  forth  in  the  text  of  this 
i  work,  in  all  respects  followed.    Every  state  looks  in  such  matters  to  its  own 

statutory  and  judicial  regulations ;  and  these  it  would  not  have  been  appro- 
priate to  embody  in  the  notes  to  so  elementary  a  work  as  the  present.  In 
England,  the  alterations  which  the  last  few  years  have  produced,  are  of  the 
most  remarkable  character ;  so  that,  indeed,  the  whole  structure  of  Chancery 
must  be  considered  as  remodelled." 
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was  to  reduce  the  litigation  to  a  single  issue^  and  to  obtain  from  the 
appropriate  tribunal  a  decision  on  that  issue ;  from  the  court  on  an 
issue  of  law,  from  a  jury  on  an  issue  of  &ct.  By  statutory  enact- 
ment several  distinct  issues,  both  of  law  and  &cty  may  now  indeed 
be  raised  in  the  same'  action,  but  each  issue  must  be  kept  separate, 
and  cannot  be  prayed  in  aid  of  the  others.  In  accordance  with 
this  principle  the  pleadings  are  framed,  first,  for  the  production  of 
single  or  separate  issues ;  secondly,  for  keeping  separate  the  law 
and  the  fact. 

r'*'300l  *^^^  pleadings  b^n  with  the  declaration  or  statement 
by  the  plaintiff  of  his  cause  of  action.  This  is  followed 
by  the  defence,  either  by  demurrer,  if  the  declaration  be  insufficient 
in  law,  or  by  one  or  more  pleas,  if  it  be  untrue  or  incomplete  in 
fact.  If  the  declaration  be  untrue,  the  form  of  pleading  is  by  de- 
nial, disputing  some  material  averment.  If  it  be  incomplete,  by 
confession  and  avoidance,  admitting  the  declaration  to  be  oorrect, 
but  averring  some  new  fact  to  avoid  or  vitiate  the  cause  of  action. 
On  demurrers,  or  pleas  in  denial,  issues  of  law  or  &ct  are  neces- 
sarily raised ;  on  pleas  in  confession  and  avoidance,  the  litigation  is 
made  dependent  on  the  new  averments.  These  new  averments, 
therefore,  must  in  turn  be  replied  to  by  the  plaintiff,  and  the  plead- 
ings are  continued  on  the  same  principle,  each  in  turn  superseding 
the  rest,  until  all  matter  of  confession  and  avoidance  is  exhausted, 
and  direct  issues  are  arrived  at. 

If  the  issues  thus  arrived  at  are  issues  of  law,  they  are  deters 
mined  by  the  court  on  argument.  If  they  be  issues  of  fact,  a  jury 
is  empannelled  to  try  them.  The  manner  of  trial  by  jury  is  that 
the  evidence  is  given  viva  voce  and  publicly,  subject  to  cross-exami- 
nation by  the  opposite  party ;  it  is  then  summed  up  and  the  law 
explained  by  the  judge,  and  a  separate  verdict  is  given  upon  each 
separate  issue,  and  the  verdict  when  given,  is  without  appeal. 
There  is,  however,  a  discretionary  power  in  the  court,  if  the  judge 
has  misstated  the  law,  or  if  the  verdict  given  is  contrary  to  the 
evidence,  or  there  has  been  a  surprise  upon  the  party  fisiiling,  or  for 
other  sufficient  cause,  to  direct  a  new  trial  by  another  jury. 

After  the  issues  have  been  decided  and  the  judgment  entered,  it 
is  still  open  to  the  unsuccessful  party  by  motion  to  show  that  the 
case,  as  made  on  the  record,  is  not  such  as  to  warrant  such  judg- 
ment, and  to  have  the  same  arrested ;  otherwise  execution  follows^ 
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fl8  of  coarse,  upon  the  judgment,  and  a  writ  issues  to  the  sheriff, 
directing  him  to  levy  the  amount  recovered  out  of  the  property  of 
the  unsucoessful  party,  or  to  take  his  body  in  execution. 

If  there  be  error,  and  that  error  be  apparent  on  the  face 
*of  the  record,  there  is  an  appeal  by  writ  of  error  from  r^oni -i 
the  decision  of  the  court  below  to  the  Exchequer  Cham- 
ber or  the  House  of  Lords,  as  the  case  may  be ;  but  if  the  error 
is  not  an  error  of  law  on  the  record,  but  a  wrong  vetdict  on  mat- 
ter of  fact,  there  is,  as  we  have  seen,  no  right  of  appeal,  but  a  mere 
discretion  in  the  court  to  grant  a  new  trial. 

In  the  Court  of  Chancery  the  system  is  different.  The  object 
there  aimed  at  is  a  complete  decree  on  the  general  merits,  and  not 
that  the  litigation  should  be  reduced  to  a  single  issue ;  and  as  all 
issues,  whether  of  law  or  fact,  are  decided,  or  adjusted  for  decision, 
by  the  court,  it  is  not  essential  to  keep  them  strictly  distinct. 
The  rules,  therefore,  of  pleading  are  less  stringent  than  at  law ; 
but  they  are  equally  regulated  by  principle;  and  in  order  to 
secure  adherence  to  such  principle,  eveiy  pleading,  except  the 
formal  replication,  must  be  sanctioned  by  the  signature  of  counsel. 

The  commencement  of  a  suit  in  equity  on  behalf  of  a  subject 
is  by  preferring  a  bill,  in  nature  of  a  petition,  to  the  Lord  Chan- 
cellor or  other  holder  of  the  Great  Seal,  or  if  the  Seal  be  in  the 
King's  hands,  or  the  holder  of  it  be  a  party,  to  the  King  himself 
in  his  Court  of  Chancery.  This  is  termed  an  original  bill,  to  disH 
tinguish  it  ftom.  other  bills,  filed  in  the  course  of  a  suit  to  remedy 
defects  and  errors.  If  the  party  injured  be  an  in&nt,  or  a  married 
woman  suing  separately  from  her  husband  (unless  the  husband  be 
banished  or  has  abjured  the  realm),  it  is  preferred  by  a  person 
styled  the  next  friend,  and  named  in  the  record  as  such.^    If  he 

■  A  married  woman  who  has  institated  a  suit  in  tlie  ordinary  way  may  after- 
wards apply  for  an  order  to  sne  in  forma  pauperis:  Wellesley  v.  Wellesley, 
16  Sim.  1 ;  but  cannot  institute  a  suit  in  forma  pauperis  without  a  next  fnend ; 
Be  Page,  17  Jur.  836;  16  Beav.  588.  In  subsequent  cases,  however,  before 
the  Lords  Justices  of  Appeal,  a  married  woman  living  apart  from  her  husband 
was  allowed  to  sue  in  forma  pauperis j  on  an  affidavit  of  poverty,  and  that 
she  could  procure  no  person  to  act  as  next  friend,  and  this  upon  an  ex  parte 
application:   Be  Lancaster,  18  Jur.  229. 

A  person  of  color  held  in  slavery,  can  sue  in  Chancery  for  his  freedom  only 
by  a  next  friend :    Doran  v,  Brazleton,  2  Swan  149. 

The  executor  or  administrator  of  a  decedent's  estate  is  in  general  the  only 
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be  a  lunatic  or  idiot,  it  is  by  the  committee  of  his  estate,  or  some- 
times by  the  Attomey-Oeneral  on  behalf  of  the  crown  as  the 
general  protector  of  lunatics.^ 

If  the  salt  beonbehalf  of  the  crown,  of  those  who  pttrtake  of  its 
prerogative,  or  of  those  whose  rights  are  under  its  particolar  pro- 
tection, as,  for  example,  the  otgects  of  a  public  charity,  the  com- 
plaint is  preferred  by  the  Attomey  or  Solicitor-General,  and  the 
-r^o^n-|  bill  is  not  one  of  petition  or  ^complaint,  but  of  informar 
^        '^  tion  to  the  court  of  the  wrong  committed**     If  the  suit 

proper  pflrtj  complaiiiaBt  in  raits  agaiost  third  penons  tooebing  the  ettate : 
Stainton  v.  Cairon  Oo.,  IS  Beay.  146 ;  Davidaon  v.  Potto,  7  Ired.  £q.  272. 
Parties  interested,  not  being  the  legal  personal  representatiTes,  will  not  be 
allowed  to  sue  persons  possessed  of  assets  belonging  to  the  estate,  unless  they 
satisfy  the  court  that  such  assets  would  probably  be  lost  if  the  suit  had  not 
been  instituted.  Special  circumstances  must  always  be  made  out.  But  when 
the  bill  has  been  answered  without  objection,  and  it  is  apparent  that  there  are 
no  debts,  and  all  the  parties  in  interest  are  before  the  coort,  relief  will  be  given : 
Smith  V.  Grooch,  6  Lea  (Tenn.)  5S6.  Such  a  bill  would  bo  supported  in  case 
of  a  deceased  psrtner,  where  the  relation  between  the  executor  and  the  sor- 
▼iving  partners  was  such  as  to  present  a  substantial  impediment  to  the  prose- 
cution, by  the  executor,  of  the  rights  of  the  parties  interested  in  the  estate 
against  the  surviving  partners.  There  is  a  distinction,  however,  between  a 
general  administration  suit  and  one  for  the  recovery  of  particular  ontstandiDg 
assets.  In  the  former  a  residuary  l^atee,  or  other  person  interested,  may,  on 
instituting  suit  against  the  executor  for  the  settlement  of  the  general  aocountSy 
join  the  surviving  partner,  even  though  no  collusion  be  alleged  or  proved.  ThiS| 
however,  does  not  apply  to  a  joint  stock  company,  unless  there  be  additional 
circumstances :  Stiunton  v.  Carron  Co.,  18  Jur.  187 ;  Travis  v.  Milne,  9  Hare 
141.  In  Stainton  v.  Carron  Co.  the  court  declined  to  sustain  a  bill  filed  by 
parties  interested  in  an  estate  against  a  joint  stock  eompany  of  which  the  tes» 
tator  was  a  member,  and  against  which  he  had  had  claims,  the  ground  of  the 
bill  being  that  the  executors  were  also  managers  in  the  concern,  and  a  coiw 
flict  of  duties  and  interests  being  feared,  but  no  c<dlusion  or  intended  neglect 
being  alleged.  One  portion  of  a  set  of  next  of  kin  cannot  sue  another  portion 
without  an  administrator  as  party,  and  it  makes  no  difference  that  those  who 
wish  to  sue  reside  out  of  the  state,  and  cannot  procure  letters  of  adminislration : 
Davidson  v.  Potts,  7  Ired.  £q.  272. 

So  to  a  suit  by  a  creditor  of  an  intestate,  against  an  executor  de  son  torf,  for 
an  account  and  payment,  it  is  necessary  that  a  personal  representative  dnlj 
constituted  should  be  a  party :   Creaser  r.  Robinson,  14  Beav.  589. 

1  Mitf.  on  Plead.  24-30 ;  1  Dan.  C.  P.  72-182. 

*  It  is  no  Longer  necessary  that  the  Attorney-General  shall  be  a  party  to  pro- 
ceedings in  equity,  in  cases  of  public  nuisance.    A  municipal  oorporatioa  is  • 
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does  not  immediatdy  ooncem  the  lights  of  the  crown,  its  officers 
generally  depend  on  the  relation  of  some  person  termed  the  lektor, 
who  is  named  on  the  record  as  such,  and  is  answerable  for  the 
eoets ;  and  if  sach  relator  has  a  peisonal  ground  of  complaint,  it  is 
incorporated  with  the  information,  and  they  ferrn  together  an  infor- 
mation and  bill*  An  information  differs  from  a  bill  in  little  more 
than  name  and  fi)rm,  and  will  tiierefbre  be  considered  under  the 
general  head  of  bills.^ 

An  original  bill  or  information  consists  of  five  prindpal  parts, 
yiz:  1.  The  statement ;  2.  The  charges;  3.  The  interrogatories; 
4.  The  prayer  for  relief;  and  6«  The  prayer  of  process. 

The  statement  of  a  bill  is  pre&ced  by  the  heading,  addressing  it 
to  the  holder  of  the  Great  Seal,  the  terms  of  which  are  from  time 
to  time  prescribed  by  the  court'  It  then  commences  with  the 
words,  ^*  Humbly  complaining  showeth  unto  your  Lordship,  your 
orator,^'  etc.,  giving  the  name,  description,  and  place  of  abode  of  the 
plaintiff,'  and  if  necessary,  of  the  next  friend,  committee,  or  rela- 
tor,^ and  then  narrating  the  case  for  relief.  Its  object  is  to  show 
the  right  to  relief;  it  must  state  a  consistent  case  on  behalf  of  all 
the  plaintiff,  and  must  state  it  in  direct  terms,  and  with  reasonable 
certainty. 

proper  party  in  such  case,  where  the  nuisance  ia  within  its  limits :  Com.  of 
Moyamensing  v.  Long,  1  Pars.  £q.  146. 

1  Mitf.  on  Plead.  21-24.  >  1  Dan.  839. 

*  The  residence  of  the  complainant  should  be  stated  in  his  bill ;  and  if  it  is  not 
stated  therein  the  defendant  may  apply  to  the  court  and  obtain  an  order  that 
the  complainant  give  security  for  costs :  How  r.  Harvey,  8  Paige  78.  Whether 
the  defendant  can  demur  for  this  cause,  quare:  Id.  The  description  of 
the  plaintiff  is  a  material  portion  of  the  biU ;  if  it  is  absent,  the  objection 
may  be  taken  by  demurrer ;  if  untrue,  the  objection  may  be  taken  by  plea. 
But  in  the  latter  case  the  plea  must  sufficiently  aver  that  the  description  was 
false  at  the  time  of  filing  the  bill :  Smith  v.  Smith,  1  Kay  App.  28 ;  Winni- 
piseogee  Lake  Co.  v,  Worster,  9  Foster  483.  In  New  York,  however,  the 
omission  to  state  the  complainant's  addition  or  occupation  is  no  longer  a  ground 
for  demurrer :  Gove  v.  Pettis,  4  Sand.  Ch.  408.  By  the  20th  rule  in  Equity 
of  the  United  States  Courts,  every  bill  must  contain  in  the  introductory  part 
the  names,  place  of  abode,  and  citizenship  of  all  the  parties,  plaintiffs  and  de- 
fendants. See  Dodge  v.  Perkins,  4  IVlason  435 ;  Johnson  v.  Christian,  125  U. 
S.  642.  And  the  objection  may  be  taken  by  demurrer:  Miller-Magee  Co.  v. 
Carpenter,  84  Fed.  Bep.  488. 

«  1  Don.  840. 
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It  must  state  a  consistent  case  on  behalf  of  all  the  plainti£b ;  for 
if  their  claims  are  inconsistent^  or  any  of  them  have  no  claim,  the 
misjoinder  will  be  fisital  to  the  suit ;  or,  at  all  events,  the  court  will 
only  make  such  a  decree  as  will  leave  their  claims  in  respect  to 
each  other  wholly  undecided.^ 

*It  must  state  the  case  in  direct  terms'  and  with  reason- 
|_  <5Uoj  ^YyiQ  certainty  ;*  not  necessarily  with  the  same  technical 

1  Cholmondeley  v.  Clinton,  T.  &  R.  117 ;  2  J.  &  W.  184 ;  King  of  Spun  v. 
Machado,  4  Russ.  225 ;  Bill  v.  Cureton,  2  M.  &  K.  508 ;  Lambert  o.  Hatchin- 
son,  1  Beav.  277  ;  Jacob  v,  Lucas,  Id.  486  ;  Davis  v.  Quartennan,  4  Y.  &  G. 
257 ;  Anderson  v.  Wallis,  1  Ph.  202 ;  1  Dan.  C.  P.  290-292.  See  Richardson 
V,  McKinson,  Litt.  Sel.  Cas.  820 ;  Terrill  v.  Craig,  Halst.  Dig.  228 ;  Thnrman 
V.  Shelton,  10  Yerger  888 ;  Mix  v.  Hotchkiss,  14  Conn.  82 ;  Hendrickson  r. 
Wallace,  81  N.  J.  £q.  604 ;  Chester  v.  Halliard,  86  Id.  818.  Parties  having 
conflicting  interests,  each  claiming  the  title  in  the  property  in  dispute  to  be  in 
himself,  cannot  unite  as  plaintiffs ;  and  a  bill  containing  an  arerment  that  one 
of  such  plaintiffs  is  entitled,  and  if  he  is  not  the  other  is,  cannot  be  supported : 
Ellicott  V.  Ellicott,  2  Md.  Ch.  468.  But  where  plaintifl&  property  join  for  a 
bill  in  relief  to  which  all  are  entitled,  a  claim  by  one  of  them  for  further  relief 
peculiar  to  himself,  is  not  ground  for  demurrer  to  the  whole  bill :  ClarksoD  p. 
De  Peyster,  8  Paige  820.  And  unconnected  parties,  having  a  common  interest 
centering  in  the  point  in  issue  in  the  cause,  may  unite  in  the  same  bill :  Dod 
V.  Paul,  42  N.  J.  £q.  154 ;  Snyder  v.  Cobell,  29  W.  Va.  48.  Thus,  where  two 
non-residents,  having  distinct  claims  against  another  non-resident,  filed  their 
bill  in  Mississippi  to  subject  funds  of  the  non-resident  defendant,  in  the  hands 
of  a  resident  of  that  state,  who  was  also  made  defendant,  it  was  held,  on  de- 
murrer, that  the  bill  was  sustainable :  Comstock  v.  Rayford,  1  S.  &  M.  42S  ; 
see  also  Armstrong  v,  Athens  Co.,  10  Ohio  285 ;  Ohio  v.  Ellis,  Id.  456  ;  Daw- 
son V.  Lawrence,  18  Id.  548 ;  Tilford  v,  Emerson,  1  A.  K.  Marsh.  488 ;  Scrime- 
ger  V.  Buckhannon,  8  Id.  219;  Tilman  v.  Searcy,  5  Humph.  487;  Monis  v. 
Diikrd,  4  S.  &  M.  686 ;  Wood  v.  Barringer,  1  Dev.  £q.  67. 

'  Stansbnry  v.  Arkwright,  6  Sim.  481 ;  Hammond  v.  Messenger,  9  Id.  827, 
855 ;  Champneys  v,  Buchan,  4  Drew.  128 ;  Torrent  v,  Rodgers,  89  Mich.  85; 
Varrian  v.  Berrien,  42  N.  J.  Eq.  1 ;  Socola  v.  Grant,  15  Fed.  Rep.  487. 

*  A  rigid  and  technical  construction  of  bills  is  exploded :  Roane,  J.,  in 
Mayo  0.  Murchie,  8  Munf.  884.  But  every  material  allegation  should  be  pat 
in  issue  by  the  pleadings,  so  that  the  parties  may  be  duly  apprised  of  the  es- 
sential inquiry,  and  be  enabled  to  collect  testimony  to  meet  it :  Kent,  J.,  in 
James  v.  McKamon,  6  Johns.  564.  See  Wilcox  v,  Davis,  4  Minn.  200 ;  Ric« 
V.  Hosiery  Co.,  56  N.  H.  114.  Every  averment,  therefore,  necessary  to  en- 
title a  plaintiff*  in  equity  to  the  relief  prayed  for,  must  be  contained  in  tiie 
stating  part  of  the  bill ;  and  if  every  necessary  fact  be  not  distinctly  and  ex* 
pressly  averred  in  that  part,  the  defect  cannot  be  supplied  by  inference,  or  by 
reference  to  averments  in  other  parts :  Wright  v.  Dame,  22  Pick.  55 ;  thoogh 
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premsion  as  at  law,  but  with  sufficient  precision  to  show  that  there 
is  a  definite  equity.    And  if  the  equity  depends  on  a  title  to  prop- 

the  riglt  of  objection  may  be  waived,  when  the  answer  sets  forth  the  omitted 
facts :  Cavender  r.  Cavender,  114  U.  S.  464.  Nor  can  the  plaintiff  rely  upon 
the  interrogatories  to  supply  defects  in  the  stating  part  of  his  bill :  Cowles  v. 
Buchanan,  9  Ired.  £q.  374.  The  allegations  must  be  positive,  and  not  by 
way  of  recital:  Mclntyre  v.  Trustees  of  Union  College,  6  Paige  289,  251. 
When  a  judgment  creditor  seeks  the  aid  of  a  court  of  equity  to  enforce  the 
payment  of  his  judgment,  he  must  aver  in  his  bill  that  an  execution  has  been 
issued,  and  has  been  returned  unproductive ;  a  mere  averment  of  insolvency 
will  not  be  sufficient:  Suydam  v.  The  North  Western  Ins.  Co.,  51  Pa.  St. 
89S ;  Hendricks  v.  Robinson,  2  Johns.  Ch.  283 ;  Brinkerhoff  v.  Brown,  4  Id. 
671 ;  McElwaine  v.  Willis,  9  Wend.  548.  JUhe  best  test  of  what  are  proper 
averments  of  facts  in  a  bill  or  answer  is  whether  they  are  such  matters  as  a  wit- 
ness may  be  called  upon  to  prove,  or  the  truth  of  which  must  be  established  by 
evidence,  to  enable  a  court  to  act ;  if  they  are  not,  then  such  averments  are 
merely  principles  of  equity,  or  some  of  those  public  facts  of  which  the  court 
is  bound  to  take  judicial  notice  without  proof :  Canal  Co.  v.  Railroad  Co.,  4 
Gill  &  J.  1 ;  see  also  Shepard  v.  Shepard,  6  Conn.  37 ;  Lingan  v.  Henderson, 
1  Bland  249,  255 ;  Russ  v,  Hawes,  5  Ired.  Eq.  18 ;  Caton  v.  Willis,  Id.  355  ; 
Salmon  v.  Clagett,  3  Bland  134 ;  Townshend  v.  Duncan,  2  Id.  45 ;  Fowler  v. 
Saunders,  4  Call  361;  Yancy  v.  Fenwick,  4  Hen.  &  Munf.  423;  Cruger  v. 
Halliday,  11  Paige  314 ;  Hobart  v,  Frisbie,  5  Conn.  592 ;  Davis  v.  Harrison, 
4  litt.  262;  Harding  v.  Handy,  11  Wheat.  103;  Knox  v.  Smith,  4  How. 
(U.  S.)  298  ;  Spence  v.  Duren,  3  Ala.  251.  The  bill  should  state  a  case  upon 
which,  if  admitted  by  the  answer,  a  decree  can  be  made :  Perry  v.  Carr,  41 
K.  H.  371.  General  allegations  of  fraud,  in  a  bill  where  the  facts  stated  do 
not  make  out  a  case  of  fraud,  will  not  avail  on  demurrer :  Nichols  v.  Rogers, 
139  Mass.  146;  Van  Weel  v.  Winston,  115  U.  S.  228;  McHan  v.  Ordway, 
76  Ala.  347 ;  Magniac  v.  Thompson,  2  Wall.  Jr.  209 ;  Hamilton  v.  Lockhart, 
41  Miss.  460;  Hanson  i;.  Field,  Id.  712.  Fraud  must  be  expressly  alleged, 
however,  in  order  to  enable  the  complainant  to  rely  on  it  as  a  part  of  his  case : 
Gouvemeur  v.  Elmendorf,  5  Johns.  Ch.  79 ;  Thompson  v.  Jackson,  3  Rand. 
504 ;  Booth  v.  Booth,  3  Litt.  67 ;  Miller  v.  Cotten,  5  Ga.  346 ;  Sawyer  v. 
Mills,  20  L.  J.  Ch.  80 ;  Hayward  v.  Purssey,  3  De  G.  &  Sm.  399 ;  Small  v. 
Boadinot,  1  Stockt.  273;  Moore  v.  Greene,  19  How.  69;  Biuley  v.  Ryder,  10 
K.  Y.  363  ;  Other  v.  Smurthwaite,  L.  R.  5  £q.  437 ;  but  see  as  to  the  effect 
of  answering  general  allegations,  Hubbard  v.  McNaughton,  43  Mich.  220. 
Though  where  the  bill  states  with  distinctness  and  precision  facts  and  circum* 
stances  which  in  themselves  amount  to  fraud,  such  an  allegation  totidem  verbis 
is  not  absolutely  necessary :  McCalmont  v.  Rankin,  8  Hare  1 ;  Skrine  v. 
Simmons,  11  Ga.  401 ;  Kennedy  v.  Kennedy,  2  Ala.  571.  See  Smith  v,  Kay, 
7  H.  L.  Cas.  750^763.  And  all  the  facts  constituting  fraud  need  not  be 
minutely  alleged :  Burford  v.  Steele,  80  Ala.  147.  Unfounded  allegations  of 
finmd  are  diseooraged,  and  where  the  complainant  introduces  them  into  his  bill, 
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erty  in  the  plaintiff^  the  statement  must  show  a  sufficient  tide  in 
point  of  law ;  e.  g.^  the  statement  of  a  devise  must  all^  a  will  in 
writing,^  the  statement  of  a  grant  must  all^e  a  deed,'  the  state- 
ment of  a  title  by  heirship  must  show  the  manner  of  descents  But 
if  the  title,  as  stated,  would  have  been  valid  at  common  law,  and 


and  fails  to  establiBh  them,  he  will  debar  himself,  in  general,  from  other  relief, 
to  which  the  facts  stated  might  otherwise  have  entitled  him :  Price  v.  Beirini^ 
ton,  3  M.  &  G.  496 ;  Eyre  v.  Potter,  15  How.  U.  S.  66 ;  Fisher  v.  Boody, 
1  Curtis  211.  It  seems,  however,  that  an  unproved  statement  of  dreomstaiioea 
which  would  amount  to  fraud,  without  an  ezpren  charge  of  fWrad,  is  not  snffi* 
dent  to  deprive  him  of  relief:  Waters  v.  Mynn,  14  Jur.  841.  Allegatiooa 
that  a  complainant  is  informed  and  believes  that  material  facts  exist  are  not 
sufficient:  McDowell  v,  Graham,  8  Dana  78;  Jones  o.  Cowles,  26  Ala.  612. 
But  see  Leavenworth  v.  Pepper,  82  Fed.  Bep.  718.  But  if  the  facts  essential 
to  the  determination  of  the  plaintiff' s  case  are  charged  in  the  bill  to  rest  on 
the  knowledge  of  the  defendant  only,  or  must  of  necessity  be  within  his  knowl- 
edge only,  the  precise  allegation  is  not  required :  Aikin  v.  Ballard,  1  Rioe  £q. 
18 ;  as,  e.  ^.,  a  bill  in  equity  by  a  partner  against  his  copartner  for  an  aoeoont, 
etc,  wherein  it  is  averred  that  the  defendant  has  all  the  partnership  books  and 
papers  in  his  possession,  or  under  his  contrc^  and  refuses  to  permit  the  plaintiflr 
to  examine  them,  need  not  contain  such  certainty  and  particnlarity  of  statement 
as  would  be  held  necessary  if  the  plaintiff  had  access  to  those  books  and 
papers :  Towle  v.  Pierce,  12  Met.  829 ;  see  also  Many  o.  Beekman  Iron  Co., 
9  Paige  188.  So,  in  a  bill  for  dower,  the  widow  is  not  presumed  to  know  the 
precise  nature  of  the  husband's  title,  and  defective  allegations  in  regard  thereto 
may  be  aided  by  the  answer :  Garten's  Heirs  v.  Bates,  4  B.  Mon.  866 ;  Wall 
et  al.  v.  Hill,  7  Dana  172.  Where  the  respondent  fully  understood  the  fisets 
as  developed  at  a  previous  hearing,  he  cannot  object  to  the  bill  for  want  of 
minuteness  and  detail :  Bowell  o.  Jewett,  71  Me.  408.  It  need  not  be  stated 
in  the  bill  that  there  is  not  an  adequate  remedy  at  law ;  it  is  soffident  if  h 
appear  from  the  facts  disclosed  in  the  bill  that  such  remedy  does  not  exist : 
Botsford  r.  Beers  et  al.,  11  Conn.  869 ;  see  also  Boston  Co.  v.  Worohester  R. 
R.  Corp.,  16  Pick.  512;  Scribner  o.  Allen,  12  Minn.  148.  But  it  is  too  Uta 
to  take  objection  on  this  account  ailer  answer  filed :  Chicago  o.  Cameron,  t% 
HI.  App.  91 ;  Mentz  v.  Cook,  108  N.  Y.  604.  See  Bidiaids  v.  Lake  Shore, 
etc..  By.  Co.,  124  III.  516. 

^  Where  a  bill  is  filed  by  persons  in  the  character  of  l^ateea,  and  H  neitiier 
sets  out  in  its  body  the  contents  of  the  wQl,  nor  has  a  copy  of  it  annexed,  • 
demurrer  by  the  defendant  will  be  sustained,  for  the  court  cannot  see  that  tke 
plaintiffs  are  legatees :  Martin  o.  McBryde,  8  Ired.  £q.  581 ;  see  also  BcUont 
o.  Morse,  2  Haywood  157  ;  Van  Cortlandtv.  Beekman,  6  Paige  498;  Nonris 
V,  Lemen,  28  W.  Ya.  886. 

*  See  King  v.  Trice,  8  Ired.  £q«  568;  Marshall  v.  TturnbuU,  84  Fed.  Bep^ 
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r^uIatioDS  have  been  snperadded  by  statute^  it  is  not  essential^ 
though  usoaly  to  state  compUanoe  with  them*^ 

It  is  noty  however^  requisite  to  state  matters  of  which  the  court 
takes  judicial  notice,  such  as  public  acts  of  Parliament^  the  general 
customs  of  the  realm,  and  so  forth ;  althou^,  for  the  sake  of  con- 
venience, thej  are  often  introduced.' 

The  charges  of  a  bill  ought  not  to  include,  and  generally  do  not 
include,  any  narrative  of  the  case  for  relief,  but  are  generally  used 
for  coUataral  objects ;  e.  ^•,  for  meeting  the  defence  by  matter  in 
avoidance,  or  by  inquiries  to  sift  its  truth ;  for  giving  notice  of  evi- 
dence which  might  otherwise  operate  as  a  surprise ;  and  for  obtain- 
ing discovery  as  to  matters  of  detail  whidi  coidd  not  be  conve- 
niently introduced  in  the  statement. 

1  Wormald  v.  De  Lisle,  8  Bear.  18 ;  Edwards  v.  Edwards,  Jac.  886 ;  Sed- 
don  p.  Connell,  10  Sim.  79 ;  Wiliiamfl  v.  Earl  of  Jersey,  C.  &  P.  91 ;  1  Dan. 
C.  P.  808--810,  846-9;  Steph.  on  Pleading  841,  864,  888-6,  411 ;  Walbnm 
u  Ingilbj,  1  M.  &  K.  61.  Thus  in  England,  and  most  of  tlie  United  States, 
it  is  not  necessary  in  a  case  within  the  Statote  of  Frauds,  for  the  complainant 
to  allege  in  his  bill  that  the  contract  or  trust,  with  regard  to  which  relief  was 
asked,  was  in  writing ;  though  in  Greorgia  the  rule  is  otherwise :  Logan  v.  Bond, 
18  Ga.  192.  But  if  the  objection  appears  on  the  face  of  the  bill,  a  demurrer 
will  lie :  Story  Eq.  Plead.  §  608  ;  Macy  v.  Childress,  2  Tenn.  Ch.  488.  So 
it  is  now  settled  that  lapse  of  time  in  cases  directly  within,  or  by  analogy  to  the 
Statute  of  Limitations,  where  it  appears  on  the  face  of  the  bill,  may  be  taken 
advantage  of  by  demurrer ;  and  it  is  incumbent  on  the  complainant  to  state  by 
way  of  anticipation  the  facts  and  circumstances  which  he  relies  on  to  take  the 
case  out  of  the  operation  of  the  general  rules :  Wisner  v,  Bamet,  4  Wash  C. 
C.  681 ;  Dunlap  v.  Qibbs,  Yerg.  94;  Jackson  v.  Hull,  21  W.  Va.  601 ;  Fui^ 
long  V.  Biley,  108  IIL  628 ;  Wollensak  v.  Reiher,  116  U.  S.  96 ;  Humbert  v. 
Bector  of  Trin.  Ch.,  7  Paige  197;  24  Wend.  696 ;  Maxwell  v.  Kennedy,  8 
How.  (U.  S.)  210;  Field  v.  Wilson,  6  B.  Mon.  479;  Ingraham  v.  Began,  28 
Miss.  ItlS ;  Bank  U.  S.  v.  Biddle,  2  Pars.  Eq.  81 ;  Pratt  o.  Northam,  2  Mason 
96 ;  Williams  v.  Presb.  Soc.,  1  Oh.  St  478 ;  Nimmo  v.  Stewart,  21  Ala.  682 ; 
Mayne  v.  Griswold,  8  Sand.  S.  C.  464;  Story  Eq.  PL,  §  484;  eontroy  Bulk- 
ley  V.  Balkley,  2  Day  868 ;  Hic^maii  v.  Stout,  2  Leigh  6.  But  the  laehei 
must  appear  distinctly  by  the  bill  itself:  Mnir  v.  Trustees,  8  Barb.  Ch.  477 ; 
Battle  V,  Durham,  11  Ga.  17.  And  a  general  demurrer,  where  all  the  grounds 
of  relief  stated  in  the  bill  are  not  barred  by  lapse  of  time,  will  be  oyemiled : 
BadcUff  V.  Bowley,  2  Barb.  Ch.  28. 

■  See  Story  Eq.  Plead.  |  24.  The  Federal  Courtsof  the  United  States  take 
judicial  notice  of  the  laws  and  jurisprndence  of  all  the  states  and  territories : 
Id. ;  Owings  v.  Hall,  9  Pet  607. 
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1.  For  meeting  the  defenoe  by  matter  in  avoidanoe.^ 

The  form  adopted  for  this  purpose  is  that  of  pretenoe  and  charge ; 
viz,,  an  allegation  that  the  defendant  pretends,  etc.,  stating  the 
defence,  and  then  proceeding  thus :  ^^  Whereas  jour  orator  diarges 
the  contrary  to  be  true ;  and  your  orator  charges  that  even  if  the 
said  pretence  be  true,  yet  that,'^  etc.,  stating  the  new  matter  in 

r*3041  ^^^^^^°^*  -^7  ^^  means  the  ^plaintiff  is  enabled  to  state 
the  avoidance  on  the  record,  without  admitting  the  troth  of 
the  defence.  Charges  of  this  class  are  sometimes  made  in  antidpar 
tion  of  an  expected  defence,  but  they  are  also  introduced  by  amend- 
ment to  meet  a  defence  set  up  by  the  answer ;  and  the  latter  b 
generally  the  safer  course ;  because  by  attempting  to  antidpate  the 
defence,  a  risk  is  incurred  of  misunderstanding  its  purport,  and 
sometimes  of  suggesting  an  objection,  which  the  defendant  would 
otherwise  have  overlooked. 

2.  For  sifting  the  truth  of  the  defence. 

Charges  of  this  class  are  similar  in  prindple  to  those  of  the  pre- 
ceding one,  and  only  differ  from  it  in  so  &r  that,  instead  of  chaig- 
ing  new  matters  in  avoidance,  they  chaige  merely  that  the  pretended 
facts  are  untrue,  and  that  so  it  would  appear  if  the  defendant  would 
set  forth  the  time,  place,  and  other  drcumstances,  under  which  he 
alleges  them  to  have  happened. 

3.  For  giving  notice  of  evidence  which  might  otherwise  operate 
as  a  surprise. 

It  is  not  requisite  as  a  matter  of  pleading  that  the  evidence 
should  be  set  out  in  detail,  for  the  fiicts  proved,  and  not  the  evi- 
dence, constitute  the  case  for  relief.'    The  system,  however^  of 

*  As  a  general  rale,  it  seems  a  bill  in  equity  should  combine  the  qualities  of 
declaration  and  replication  by  anticipating  the  defence,  and  charging  the  matter 
relied  upon  in  avoidance:  McCrea  v,  Purmont,  16  Wend.  460.  The  coin- 
plainant  should  state  in  the  charging  part  the  anticipated  defence  as  a  pretence 
of  the  defendant,  and  then  charge  the  real  facts  to  lay  a  foundation  for  the 
discovery  which  is  sought :  Stafford  o.  Brown,  4  Paige  S8.  And  in  a  awom 
bill  it  is  equally  perjury  for  the  complainant  knowingly  to  make  a  false  chai^ 
in  the  charging  part  as  to  make  a  false  statement  in  the  stating  part :  Smith  v. 
Clark,  4  Paige  868. 

The  charging  part  of  the  bill  is  made  unnecessary  by  the  equity  rales  in 
the  U.  S.  Courts  (xxi.)-  In  Pennsylvania  all  merely  formal  parts  moat  be 
omitted :  Equity  Rules,  iv. 

'  To  this  point,  see  Russ  o.  Hawes,  5  Ired.  £q.  IS ;  Dilly  v.  Heekrotte,  8 
644 


L 


• 


OF  THE  BILL.  304 

taking  evidenoe  secretly,  the  grounds  of  which  will  be  hereafter 
considered,  would  render  it  possible  to  prove  facts  under  a  general 
statement,  which,  though  strictly  admissible  as  evidence  of  its 
truth,  would  be  practically  a  surprise  on  the  opposite  party. 
And  the  court,  therefore,  will  generaUy  refuse  to  act  on  such  evi- 
dence, and  will  refer  the  subject  to  a  Master  for  reinvestigation. 
In  order  to  prevent  this  result,  it  is  frequently  advisable  to  give 
an  outline  of  the  evidence ;  and  if  the  case  is  one  in  which  the  in- 
troduction of  such  an  outline  would  cause  an  inconvenient  com- 
plexity  of  nairation,  the  statement  may  be  confined  to  a  bare  alle- 
gation  of  the  equity,  and  may  be  followed  by  a  chaige  of  the 
specific  details.  If  the  evidenoe  be  not  of  the  fact,  but  of  an  ad- 
mission by  the  defendant,  and  especially  if  it  be  of  a  mere  verbal 
admission,  it  is  still  more  important  to  charge  it  in  the  bill.  But 
the  mere  fact  that  the  ^admission  has  not  been  specifically  r^eoAR-i 
stated  or  charged  does  not  render  it  inadmissible  as  evi- 
dence.* 

4.  For  obtaining  discovery  as  to  matter  of  detail,  which  could 
not  be  conveniently  introduced  in  the  statement. 

Charges  of  this  class,  like  those  of  the  preceding  one,  originate 
in  the  plaintifi^s  right  to  confine  his  statement  to  the  fact  consti^ 
tuting  the  equity,  and  to  omit  the  evidence  by  which  it  is  proved ; 
e,  ff.y  to  allege  that  the  defendant  had  notice  of  his  title,  or  encour- 
aged him  in  his  conduct,  without  stating  the  manner  of  notice,  or 
of  encouragement.  And  it  may,  as  already  observed,  be  in  some 
cases  convenient  so  to  firame  the  statement. 


Gill  &  J.  171 ;  Jackson's  Assignees  v.  Catright,  5  Munf.  814 ;  Boone  v.  Chiles^ 
10  Pet.  177 ;  White  v.  Yaw,  7  Vt.  857 ;  Crocker  v.  Higgins,  7  Conn.  842 ; 
Skinner  v.  Bailey,  Id.  496 ;  HaTrwnrd  v.  Carroll,  4  Har.  &  J.  518 ;  Parker 
r.  Carter,  4  Munf.  278 ;  Miller  v,  Furse,  1  Bailey  £q.  187;  Lingan  v,  Hen- 
derson, 1  Bland  286 ;  Townsend  v.  Duncan,  2  Id.  45 ;  Anthony  v,  LefWich, 
8  Rand.  268 ;  Morrison  v.  Hart,  2  Bibb  4 ;  Lemaster  v.  Burckhart,  Id.  26 ; 
Bank  U.  S.  v.  Schnltz,  8  Hamm.  62 ;  Lovell  v.  Farrington,  50  Me.  289 ; 
Camden,  etc.,  R.  R.  v.  Stewart,  4  Green  (N.  J.)  848. 

'  £arle  v.  Pickin,  1  R.  &  M.  547;  McMahon  v.  Burchell,  2  Ph.  127. 
IV  here  a  fact  is  put  in  issue  in  a  bill,  eyidence  of  confessions,  conversations, 
or  admissions  of  the  defendant  is  receivable  to  prove  the  fact,  although  such 
confessions  are  not  expressly  charged  in  the  bill  as  evidence  of  the  fact :  Smith 
V.  Bumham,  2  Sumner  612;  Cannon  v.  Collins,  8  Del.  Ch.  182;  Jenkins  p. 
Eldredge,  8  Story  188.  See  also  Trapnall  r.  Byrd*s  Adm'r,  22  Ark.  10. 
85  545 


305  ADAMS'S  DOCTRINE  OF  EQUITY. 

A  statementy  however,  of  this  general  kind,  although  it  would 
let  in  evidence  in  its  support,  and  would  warrant  an  interrogatoiy 
in  general  terms,  e.  g,y  whether  the  defendant  had  not  notice,  or 
whether  he  did  not  encourage  the  plaintiff,  would  not  warrant 
minute  mterrogatories  tending  to  prove  the  fiu*,  e.  g.,  whether  he 
had  not  seen  a  particular  deed,  or  had  not  employed  a  particular 
person.  In  order  to  render  such  interrogatories  admissible,  the 
plaintiff  must  insert  specific  all^ations,  by  which  their  relevancy 
may  be  shown,  and  their  propriety  tested.^  And  it  is  not  unusual 
to  make  such  all^ation  by  way  of  charge,  so  as  to  avoid  encum- 
bering the  statement. 

In  bills  where  a  discovery  by  the  defendant  is  of  importance,  it 
is  also  usual  to  conclude  by  a  chaige  that  the  defendant  has  or 
formerly  had  documents  in  his  possession  which,  if  produced,  would 
show  the  truth  of  the  plaintiff's  case,  and  that  he  ought  to  give  a 
schedule  of  them,  and  to  produce  them  for  inspection  and  proof. 

From  what  has  been  said  on  the  charges  of  a  biU  it  wiU  be  ob- 
vious that  they  are  in  reality  supplemental  to  the  statement^  and 
might  have  been  included  in  the  statement  itself,  but  that  for  con- 

r*306l  ^^^^^^^  ^^®  ^'^7  ^^^  subsequently  ^introduced,  and  are 
distinguished  by  a  peculiar  form  of  commencement  In 
fact  in  many  bills  where  the  circumstances  of  the  case  present  no 
danger  of  intricacy,  the  whole  of  the  allegations  are  comprised  in 
the  statement,  and  the  chaiges  are  omitted. 

The  statement  and  charges  of  a  bill  include  all  its  allegations, 
and  no  allegations  ought  in  strictness  to  be  inserted  in  them  which 
are  not  material  for  some  of  the  purposes  pointed  out,  viz.,  either  as 
establishing  the  plaintiff's  case,  rebutting  that  of  the  defendant^  or 
obtaining  discovery  for  one  of  these  purposes.  If  any  matter  be 
allied  which  is  not  material,  whether  as  irrelevant  m  iaU>  or  as 
being  matter  of  which  the  court  will  take  judicial  notice,  it  is  in 
strictness  impertinent^  and  may  be  struck  out  of  the  bill  on  appli- 

■  A  defect  in  the  charging  part  of  a  bill  cannot  be  aapplied  hy  a  rabaeqnent 
interrogatory;  and  the  interrogatories  are  to  be  construed  by  the  chai^ng 
part  of  the  bill :  Mechanics'  Bank  v.  Leyy,  8  Paige  €06 ;  Parker  v.  Carter,  4 
Aunf.  878;  James  v.  McKemon,  6  Johns.  548;  Woodcock  r.  Bennel,  I 
Cowen  784.  It  is  sufficient,  however,  if  the  interrogatory  is  founded  upon  a 
statement  in  the  bill  which  is  inserted  therein  as  eridence  merely,  in  rapport 
of  the  main  chaiges :  Mechanics'  Bank  v.  Leiry,  ttipro. 
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cation  to  the  court.*  And  if  it  be  criminatoiy  of  the  defendant^  or 
of  any  other  person,  it  is  also  objectionable  on  the  ground  of  scan* 
dal.  But  provided  it  be  material,  however  harsh  the  charge  may 
be,  it  cannot  be  treated  as  scandalous.  It  should  also  be  observed 
that,  even  if  the  statement  be  material,  yet  excessive  prolixity  will 
be  impertinent ;  as,  for  instance,  if  instead  of  giving  the  effect  of  a 
document)  a  plaintiff,  without  any  sufficient  motive,  were  to  copy 
it  at  length.  But  if  he  has  a  sufficient  motive,  as,  if  the  precise 
language  of  the  document  be  a  matter  of  dispute,  or  if  it  be  desira- 
ble  to  elicit  from  the  defendant  an  admission  of  ito  contents,  the 
objection  will  not  apply.* 

In  many  of  the  older  precedente  we  find  an  all^ation  interven- 
ing between  the  statements  and  the  charges,  called  the  charge  of 
confederacy.  This  is  an  all^ation  that  the  defendants  are  confed- 
erating with  certain  unknown  parties  to  refuse  justice  to  the  plain- 
tiff.   And  we  find  also  another  allegation  following  the  diarging 

1  The  court  onght  not  at  the  commencement  of  the  snit  to  treat  as  imperti- 
nent matter  that  which,  at  the  hearing,  may  be  found  to  bo  relevant :  Reeves 
o.  Baker,  18  Bear.  486. 

*  Byde  o.  Masterman,  1  Or.  &  Fh.  272 ;  1  Dan.  C.  P.  881-4I8S ;  Orders  of 
1845,  88-42.  In  determining  whether  an  allegation  or  statement  in  a  bill  is 
relerant  or  pertinent,  the  bill  must  not  only  be  regarded  as  a  pleading  to  bring 
before  the  court  and  put  in  issue  the  material  ^legations  and  chaises  upon 
which  the  complainant's  right  to  relief  rests,  but  abo  as  an  examination  of  the 
defendant  for  the  purpose  of  obtaining  evidence  to  establish  Hie  complainant's 
case,  or  to  counter-prove  or  destroy  the  defence  which  the  defendant  may 
attempt  to  set  up :  Hawley  t^.  Wolverton,  5  Paige  622.  A  few  unnecessary 
words  in  a  bill  do  not  render  the  pleading  impertinent.  And  the  Master  should 
not  allow  an  exception  on  account  of  a  few  unnecessary  words,  except  where 
they  will  lead  to  the  introduction  of  improper  evidence,  by  putting  in  issue 
matters  which  are  foreign  to  the  cause :  Id.  The  bill  should  not  set  forth 
deeds  or  other  documents  in  hcec  verba^  but  only  so  much  thereof  as  is  material 
to  the  point  in  question ;  and  matter  of  inference  or  argument  is  impertinent : 
Hood  V,  Inmann,  4  Johns.  Ch.  487.  See  also  Woods  v.  Morrell,  1  Id.  108 ; 
Brewis  o.  Lawson,  76  Ya.  86.  Disparaging  er  abusive  words  are  not  '*  scan- 
dalous" unless  they  are  also  impertinent:  Henry  v.  Henry,  PhiU.  (N.  C.)  £q. 
884. 

The  proper  remedy  for  verboseness  is  by  motion  to  strike  out :  Williams  «• 
Sexton^  19  Wis.  42.  See,  on  the  subject  of  impertinence,  Wells,  etc.,  Co.  v. 
O.  R.  8c  N.  Co.,  8  Sawy.  C.  Ct.  600;  Roulston  v.  Balston,  18  Phila.  175 ; 
Kirkpatrick  v.  Coming,  40  N.  J.  £q.  241 ;  Wilkinson  v.  Dodd,  42  Id.  284 ; 
Dodd  V.  W^ilkinson,  Id.  647. 
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party  called  the  averment  of  jurisdiGtion^  which  allies  that  the 
plaintiff  can  only  obtain  his  remedy  in  the  Court  of  Chanoerj. 
r*307]  ^^«  probability  ia  *that  these  forms  originated  in  the  once 
doubtful  state  of  the  jurisdiction ;  at  the  present  time  they 
are  unnecessary,  and  are  fast  falling  into  disuse.^ 

The  interrogatories  are  a  series  of  questions  intended  to  obtain 
discovery  in  aid  of  the  plaintiff's  case,  and  must  be  directed  to  &cts 
previously  stated  or  charged.  They  are  prefaced  by  a  prayer  that 
the  defendants  may,  if  they  can,  show  why  the  plaintiff  should  not 
be  relieved,  and  may  answer  on  oath  such  of  the  intem^tories 
afterwards  numbered  and  set  forth,  as  by  a  note  at  the  end  of  the 
bill  they  are  respectively  required  to  answer.  The  numbered  in- 
terrogatories follow,  and  at  the  foot  of  the  bill  a  note  is  added, 
informing  each  defendant  which  of  them  he  must  answer. 

Thd  old  bilk  in  Chancery  contained  no  special  interrogatories^ 
but  merely  required  that  the  defendant  should  answer  the  bill,  and 
he  was  bound  without  fiirther  questioning  to  answer  the  whole. 
The  interrogatories  were  afterwards  added  to  prevent  misapprehen- 
sion or  evasion,  by  inquiring  not  only  as  to  the  &cts  spedfically 
allied,  but  as  to  circumstances  of  possible  variation,  e.  g.,  not  only 
whether  the  defendant  had  received  a  specified  sum,  which  might 
perhaps  be  evaded  by  a  bare  denial,  but  '*  whether  he,  or  any  and 
what  person  by  his  order  or  for  his  use,  had  received  that  sum,  or 
any  and  what  part  thereof,  or  any  and  what  sum."  They  were 
therefore  at  first  merely  supplemental,  firamed  to  prevent  an  ev»> 
sive  answer,  but  not  exempting  the  defendant  from  answering  the 
bill  itself,  and  they  were  accordingly  prefaced  by  the  words  ''that 
the  said  defendant  may  answer  the  biU,  and  more  especially  that  he 
may  answer  the  interrogatories."  This,  however,  was  inconvenient 
in  two  respects :  first,  because  it  compelled  trustees,  and  other  per- 
sons who  were  affected  by  a  portion  of  the  bill  only,  to  put  in  a 
long  and  expensive  answer  to  the  whole,  or  to  select  the  material 
parts  on  their  own  responsibility;  and  secondly,  because  when 

^  Mitf.  on  Plead.  40,  41.  By  the  rules  in  Chancery  in  many  of  the  atatea, 
the  confederacy  and  jurisdiction  clauses  are  expressly  made  unneoessaiy :  Roles 
U.  S.  Courts,  No.  xxi. ;  Penn.  It.  The  confederacy  clause  is  insnffieieDtt  even 
on  demurrer,  to  avoid  the  effect  of  lapse  of  time ;  as  an  allegation  of  firand 
it  is  entirely  inoperative  and  useless :  Williams  v,  Presb.  Soc.,  1  Oh.  6L  8M* 
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Bpecial  interrogatories  had  become  •oniversal,  defendants  j-^g^g, 
firequentlj  did  not  look  beyond  them,  and  occasionally  got 
into  difficulty  by  leaving  unanswered  some  statement  or  charge  to 
which,  either  accidentally  or  intentionally,  the  plaintiff  had  omitted 
to  interrogate.^ 

These  objections  are  remedied  by  the  present  r^ulation,  which 
exempts  a  defendant  from  answering  any  statement  or  charge  unless 
specially  interrogated  thereto.' 

^  Where  a  defendant  snbmits  to  answer  at  all,  he  is  boand  to  admit  or  deny 
all  the  facts  stated  in  the  bill,  with  all  material  circumstances,  though  not  spe- 
cially interrogated  for  that  purpose;  the  general  interrogatory  in  the  bill 
''that  the  defendant  may  full  answer  make,"  etc.,  being  sufficient :  Methodist 
Church  17.  Jacques,  1  Johns.  Ch.  65 ;  Neale  v.  Hagthorp,  8  Bland  551 ;  Hag- 
thorp  V.  Hook,  1  Gill  &  J.  270 ;  Tucker  v.  Cheshire  R.  R.,  1  Fost.  (N.  H.) 
29;  Wootten  v,  Burch,  2  Md.  Ch.  190;  Ames  v.  King,  9  Allen  (Mass;)  258. 
See  French  v.  Rainey,  2  Tenn.  Ch.  640.  He  is  bound  to  answer  as  to  his 
knowledge,  or  if  he  has  no  knowledge  of  the  facts,  then  as  to  his  information 
and  belief:  Bailey  v.  Wilson,  1  Dev.  &  Bat.  Ch.  182,  187;  Devereaux  v. 
Cooper,  11  Yt.  103.  But  a  defendant  is  not  bound  to  answer  an  interrogatory 
not  warranted  by  some  matter  contained  in  a  former  part  of  the  bill :  Mechanics' 
Bank  v,  Lynn,  1  Pet.  876;  see  also,,  on  this  subject,  McDonald  v,  McDonald, 
16  Vt.  630 ;  Morris  v.  Parker,  3  Johns.  Ch.  297;  Smith  o.  Lasher,  5  Id.  247 ; 
Pettit  V,  Candler,  3  Wend.  618 ;  Phillips  v,  Prevost,  4  Johns.  Ch.  205 ;  Cuyler 
r.  Bogert,  3  Paige  186;  Utica  Insurance  Co.  v.  L3mch,  Id.  210;  Davis  v, 
Mapes,  2  Id.  105.  Where  suspicious  circumstances,  fraud,  and  collusion  are 
charged  in  a  bill,  the  defendant  must  expose  not  only  his  motives,  but  his  secret 
designs,  his  **unuttered  thoughts:"  Mechanics'  Bank  v.  Levy,  1  £dw.  Ch. 
316.  Where  a  bill  charges  generally  that  certain  deeds  were  fraudulent  and 
void,  and  also  propounds  special  interrogatories  based  upon  some  of  the  allega- 
tions only,  the  defendants  have  the  right  to  answer  all  the  allegations,  whether 
specially  interrogated  or  not :  Glenn  v,  Grover,  3  Md.  212. 

*  Woodrofie  v.  Daniel,  10  Sim.  243 ;  1  Dan.  C.  P.  347-360.  A  similar 
rule  exists  in  the  United  States  Courts  (xl.)  :  see  Wilson  i;.  Stolley,  4  McLean 
272 ;  and  probably  in  some  of  the  states ;  though  see  Miles  v.  Miles,  7  Foster 
440;  Pitts  0.  Hooper,  16  Ga.  442;  Young  v.  Mitchell,  33  Ark.  22.  And  the 
general  rule  that  a  defendant  who  submits  to  answer,  must  answer  fuUy,  is  now 
so  far  modified,  that  he  may  protect  himself  by  answer  to  the  same  extent  as 
he  might  by  plea  of  discovery :  Rule  xxxix.  U.  S.  In  Pennsylvania  (Rule 
vii.)  specific  interrogatories  are  not  included  in  the  bill,  but  are  filed  sepa^ 
rately. 

Interrogatories  for  the  examination  of  a  plaintiff  are  on  a  different  footing 
from  those  for  the  examination  of  a  defendant  in  this  respect,  that  a  plaintiff  is 
not  entitled  to  discovery  of  the  defendant's  case,  but  a  defendant  may  ask  any 
questions  tending  to  destroy  the  plaintiff's  claim :  Hoffman  i;.  Postill,  4  Ch. 
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The  fourth  part  of  the  bill  is  the  prayer  for  relief^  or  as  it  would 
be  more  correctly  termed,  the  statement  of  relief  required*  The 
only  portion  of  a  bill  which  can  be  accurately  called  a  prayer,  is 
the  concluding  part  or  prayer  of  process,  calling  on  tiie  court  to 
issue  the  mibpcefna.  After  the  statements  and  charges  are  completed, 
the  bill  does  not  go  on  to  say,  ^^  your  orator  therefore  prays  that  he 
may  have  such  and  such  relief,'^  but  it  says,  '^  to  the  end  therefixre 
that  the  defendant  may  answer  the  interrogatories,  and  that  your 
orator  may  have  the  specified  relief,  may  it  please  your  lordship  to 
grant  a  writ  of  mbpcenaj  requiring  the  defendant  to  appear  by  a 
certain  day,  and  to  answer  Ihe  bill,  and  abide  the  decree  of  the 
court''  The  only  thing  which  the  court  is  asked  to  do,  or  whidi 
can  be  called  a  prayer,  is  ^'  to  grant  the  writ"  The  obtaining  an 
answer  and  subsequent  relief  are  the  reasons  why  the  writ  is  asked, 
but  are  not  themselves  the  thing  asked  for;  and  this  view  exactly 
coincides  with  the  statement  made  in  the  outset  of  the  presoit 
treatise,  that  the  writ  of  sulpoena  was  that  which  from  liie  first 
gave  efficiency  to  the  court,  and  which,  in  all  the  opposing  peti- 
tions, was  the  uniform  subject  of  complaint.  When  the  writ  of 
subpoena  has  issued,  the  defendant  is  obliged  to  answer  the  inter- 
rogatories and  to  abide  by  any  decree  which  the  court  may  make ; 
and  the  statement  in  the  bill  as  to  the  particular  relief  required  is 
a  mere  guide  in  framing  the  decree. 

Theold  bills  in  chancery  did  not  contain  any  special  statonait 
of  relief,  but  only  what  is  called  the  *pniyer  for  general 
^  -I  relief,  viz.,  "  that  your  orator  may  have  sudi  relief  in  the 
premises  as  the  nature  of  the  case  may  require,  and  to  your  lord- 
ship shall  seem  fit"  It  is  said  that  such  a  prayer  would  still  be 
suffident ;  but  the  uniform  practice  is  to  insert  a  spedal  prayer, 
and  to  conclude  with  the  prayer  for  general  relief. 

This  latter  prayer  can  never  be  safely  omitted,  because  if  the 
plaintiff  should  in  his  special  prayer  mistake  the  due  relief,  it  may 
be  given  under  the  general  prayer,  if  consistent  with  that  whidi  is 
actually  prayed.^    If  it  be  inconsistent  it  cannot  be  obtained ;  and. 


App.  673.    In  other  respects,  the  general  rule  applies,  that  he  who  is  booad 
to  answer  must  answer  fully. 

1  See  Colton  v.  Ross,  8  Paige  896 ;  Wilkin  v.  Wilkin,  1  Johns.  Ch.  Ill ; 
Allen  V.  Cofiinan,  1  Bibb  469 ;  Brown  v.  McDonald,  1  Hill's  Ch.  SOS ;  Ban* 
r.  Haseldon,  10  Rich.  £q.  63 ;  Kellj  v.  Paine,  IS  Ala.  371 ;  Thomas  o.  ESL 
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therefore,  if  the  plaintiff  doubt  as  to  the  proper  relief,  he  may  frame 
his  prayer  in  the  alternative,  to  have  either  one  relief  or  the  other, 
fis  the  court  shall  decide.^    In  the  case  of  charities  and  infants  the 

maker,  1  Pan.  Eq.  99 ;  Stone  v,  Anderson,  6  Foster  506 ;  Sbotts  v.  Boyd, 
77  Ind.  228,  But  the  relief  to  be  given  under  a  general  prayer  in  a  bill  must 
be  agreeable  to  tbe  case  made  by  the  bill,  and  not  different  from  or  inconsistent 
with  it :  Chalmers  v.  Chambers,  6  Har.  &  J.  29 ;  Wilkin  v.  Wilkin,  supra ; 
Franklm  v.  Osgood,  14  Johns.  527  ;  English  v.  Fozall,  2  Pet  595 ;  McCosker 
p.  Brady,  1  Barb.  Ch.  329;  Smith  v.  Trenton  Falls  Co.,  8  Green  Ch.  505; 
Danforth  v.  Smith,  28  Vt.  247 ;  Hilleary  v.  Hurdle,  6  Gill  105 ;  Dunnock  v. 
Dunnock,  8  Md.  Ch.  140;  Hitch  v.  Davis,  Id.  266;  i^and  v.  Cowan,  19  Ala. 
297 ;  Cawley  v.  Poole,  1  Hem.  &  M.  50 ;  Cloud  v.  Whitman,  2  Del.  Ch.  28 ; 
Appeal  of  Passyunk  Bdg.  As8*n,  88  Pa.  St.  441.  But  see  Kome  v,  Kome, 
80  W.  Ya.  1.  But  under  the  general  prayer,  any  relief  warranted  by  the  case 
as  set  forth  in  the  bill  may  be  granted,  though  not  orally  asked  for :  Lingan  v. 
Henderson,  1  Bland  251 ;  McGlothlin  v.  Hemery,  44  Mo.  850 ;  Ejrksey  v. 
Means,  42  Ala.  426 ;  Miltenberger  v.  Morrison,  89  Mo.  71 ;  Bailey  v.  Burton, 
8  Wend.  889 ;  Slemmer's  Appeal,  58  Pa.  St.  155 ;  although  such  relief  could 
be  had  at  kw :  Bullock  v.  Adams,  20  N.  J.  Eq.  867.  The  bill  will  not  be 
amended,  however,  to  introduce  a  prayer  for  relief  inconsistent  with  the  original 
prayer:  Thomas  i7.  Ellmaker,  supra;  Pensacola  R.  B.  v.  Spratt,  12  Fla.  26. 

In  bills  of  equity  seeking  relief,  if  any  part  of  the  relief  sought  be  of  an 
equitable  nature,  the  court  will  retain  the  bill  for  complete  relief:  Train  v. 
Gould,  15  Me.S2;  Coleman's  App.,  75  Pa.  St.  441;  Whiting  v.  Root,  52 
Iowa  292 ;  Mitchell  o.  Chancellor,  14  W.  Va.  22.  Relief  can  only  be  granted 
upon  the  facts  alleged  in  the  bill :  Maher  v.  Bull,  44  111.  97 ;  Carmichael  v. 
Reed,  45  Id.  108. 

If  a  bill  contains  no  prayer,  either  for  specific  or  general  relief,  it  is  consid- 
ered as  a  bill  for  discovery  merely,  although  the  word  '*  decree"  is  erroneously 
inserted  in  the  prayer  for  process  of  subpoena ;  but  if  the  bill  prays  any  relief 
whatever  against  a  defendant,  who  is  made  a  party  for  the  purpose  of  discovery 
only,  such  prayer  makes  it  a  bill  for  relief  as  well  as  discovery,  as  to  such  de- 
fendant, and  aathorizes  him  to  put  in  an  answer  containing  a  full  defence : 
Mclntyre  v.  Union  College,  6  Paige  289 ;  see  Smith  v.  Smith,  4  Randolph 
95.  A  bill  for  discovery  which  concludes  with  a  prayer  that  such  other  order 
might  be  made  upon  the  said  defendant,  as  the  nature  of  the  case  might  require, 
is,  nevertheless,  a  simple  bill  for  discovery :  Southeastern  R.  R.  Co.  v.  Sub- 
marine Telegraph  Co.,  17  Jur.  1044;  Williams  v.  Row,  62  Pa.  St.  118. 

'  Upon  the  subject  of  bills  framed  with  a  double  aspect,  where  the  com- 
plainant is  in  doubt  whether  he  is  legally  entitled  to  one  kind  of  relief  or  another, 
upon  the  facts  of  the  case  as  stated  in  the  bill,  see  Strange  v.  Watson,  1 1  Ala. 
824 :  Colton  v,  Ross,  2  Paige  896 ;  Foster  v.  Cook,  1  Hawks  509 ;  Lingan  v. 
Henderson,  1  Bland  Ch.  252;  McConnell  v.  McConnell,  11  Yt.  290;  Pensen- 
neau,  22  Mo.  27 ;  Foulkes  v.  Davies,  L.  R.  7  Eq.  42 ;  Collins  v.  Knight,  8 
Tenn.  Ch.  188  ;  Polhemus  v.  Emson,  29  N.  J.  Eq.  588  ;  Terry  v.  Rosell,  82 
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proper  directions  will  be  given,  without  regarding  the  language  of 
the  prayer.* 

The  principal  rales  &s  to  this  portion  of  the  bill  are  that  it  should 
point  out  with  reasonable  clearness  what  relief  is  asked,  that  it 
should  not  combine  distinct  claims  against  the  same  defendant^  and 
that  it  should  not  unite  in  the  same  suit  several  defendants,  some 
of  whom  are  unconnected  with  a  great  portion  of  the  case.  If  the 
prayer  is  objectionable  on  either  of  the  two  latter  grounds,  the  bill 
is  termed  multifarious.' 

Multifiiriousness  of  the  first  kind,  sometimes  called  a  misjoinder 
of  daim,  is  where  tiie  plaintiff  has  several  disHnct  claims  against 
the  same  defendant,  and  prays  relief  in  a  single  suit  in  respect  to 
all,*  e.  ^.,  if  a  corporation  were  to  hold  one  estate  for  public  pur- 
Ark.  478 ;  Gordon  v.  Ross,  68  Ala.  868.  So,  also,  where  the  complainaDt  is 
entitled  to  relief  of  some  kind  against  the  defendants,  upon  the  facts  stated  in 
his  bill,  if  the  nature  or  kind  of  relief  to  which  he  is  entitled  depends  upon 
the  existence  of  a  fact  of  which  he  is  ignorant,  he  may  allege  his  ignorance  of 
such  fact,  and  may  frame  his  prayer  for  relief  in  the  alteroatiye,  so  as  to  obtain 
the  appropriate  relief,  according  as  the  fact  shall  appear  at  the  hearing  of  the 
cause:  Lloyd  v,  Brewster,  4  Paige  587;  HcCosker  v.  Brady,  1  Barb.  Ch« 
829 ;  see  also  Durling  v.  Hammar,  20  N.  J.  £q.  220. 

1  Mitf.  on  Pleading  88,  89 ;  1  Dan.  C.  P.  860-866 ;  Cruikshank  o.  McVicar, 
8  Beav.  106,  110. 

*  1  Dan.  C.  P.  320-881 ;  Story's  Equity  Pleading,  §§  271-286. 

*  It  is  extremely  difficult,  if  not  impracticable,  to  lay  down  any  general  rule 
on  the  subject  of  multifariousness ;  and  it  has  been  said  that  the  determination 
of  the  question  whether  a  bill  is  multifarious  or  not  rests  in  a  judicial  diacretion, 
to  be  exercised  according  to  the  circumstances  of  each  particular  case :  Lewis 
V.  St.  Albans  Steel  Co.,  50  Yt.  477 ;  Eastman  v.  Savings  Bk.,  68  K.  H.  421 ; 
Singer  Mfg.  Co.  v.  Springfield,  etc.,  Co.,  84  Fed.  Rep.  898.  The  objection 
is  discouraged  where  it  might  defeat  the  ends  of  justice :  Marshal  v.  Means,  1 2 
6a.  61.  A  court  of  chancery  allows  distinct  and  separate  causes  of  complaint 
between  the  same  parties  to  be  joined  in  one  suit,  unless  it  is  apparent  that  the 
defence  will  be  seriously  embarrassed  by  confounding  different  issues  and  proofii 
in  the  litigation :  Nourse  v.  Allen,  4  Blatchf.  C.  Ct.  876;  Clary  v.  Haines,  61 
Ga.  520;  and  see  Stafford  Bk.  v.  Sprague,  19  Blatchf.  529;  Gordon  v.  St, 
Paul  Works,  28  Fed.  Rep.  147;  Mills  r.  Hurd,  82  Id.  127;  Hale  e. 
Nashua  &  Lowell  Ry.  Co.,  60  N.  H,  888 ;  Hill  v.  Hill,  79  Va.  592;  Canka- 
don  V.  Minke,  26  W.  Va.  729 ;  Stewart  v.  Stewart,  27  Id.  167 ;  Cmmltsh  p. 
Shenandoah  Val.  R.  R.,  28  Id.  628 ;  Bolman  v.  Lohman,  74  Ala.  507 ;  Rippe 
V,  Stogdill,  61  Wis.  88;  Dunphy  v.  Trav.  Newsp.  Assn.,  146  Mass.  495; 
Goodwin  v.  Goodwin,  69  Mo.  617.  A  bill  is  multifarious,  as  the  term  is  g<ene- 
rally  understood,  where  there  is  a  misjoinder  of  distinct  and  independent 
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poses,  and  another  for  private  charity,  and  a  bill  were  filed  on 
account  of  both.    In  this  case  the  objection  is  that  the  defendant 

of  action :  Gardiner,  J.,  in  Brady  v.  McCosker,  1  Comst.  221 ;  Carmichael  v. 
Browder,  3  How  (Mibs.)  252 ;  Savage  v.  Benham,  17  Ala.  119;  Mcintosh  v, 
Alexander,  16  Id.  87 ;  Boyd  v,  Hoyt,  6  Paige  65;  Marshal  v.  Means,  12  6a. 
61 ;  and  see  Cauley  v.  Lawson,  5  Jones  £q.  182 ;  Allen  v.  Miller,  4  Id.  146 ; 
Tomlinson  v.  Clay  well.  Id.  817;  Hughes  v.  Cook,  84  Beav.  407;  Bent  v. 
Yardley,  2  Hem.  &  M.  602 ;  Walker  v.  Powers,  104  U.  S.  245  ;  Chapin  v. 
Seers,  18  Fed.  Kep.  814 ;  Price  v.  Coleman,  21  Id.  857 ;  Lewame  v,  Mex. 
Int.  Imp.  Co.,  88  Id.  629;  Stebbins  v.  St.  Anne,  116  U.  S.  886;  Cramer 
V.  Watson,  78  Ala.  127 ;  East  v.  East,  80  Id.  199 ;  Conner  v.  Smith,  74  Id. 
507 ;  Belt  v.  Bowie,  65  Md.  850 ;  Robinson  v,  Springfield  Co.,  21  Fla.  208 ; 
Shaffer  v.  Petty,  80  W.  Va.  248 ;  Gray  v.  Rothschild,  112  N.  Y.  668 ;  Wood- 
ruff V.  Young,  48  Mich.  548 ;  Bouck  v.  Bouck,  L.  R.  2  £q.  19.  Uncoil 
nected  demands  against  different  estates  cannot  be  united  in  the  same  bill, 
though  the  defendant  is  the  executor  in  both:  Daniel  et  al.  v.  Morrison's 
Ex'r,  6  Dana  186.  So  a  bill  for  an  account  against  two  distinct  partnerships, 
though  one  of  the  defendants  is  a  partner  in  both,  is  multifarious :  Griffin  v. 
Morrell,  10  Md.  864.  So  a  bill  combining  individual  claims  with  claims  in  a 
representative  capacity :  Carter  t;.  Treadwell,  8  Story  25 ;  Bryon  v.  Blythe 
et  al.,  4  Blackf.  249 ;  Davoue  v.  Fanning,  4  Johns.  Ch.  199 ;  Latting  v. 
Latting,  4  Sandf.  Ch.  81 ;  May  v.  Smith,  1  Busbee  £q.  196.  But  a  bill  filed 
by  one  executor  of  two  estates  for  directions,  etc.,  where  the  affairs  of  the  / 

estates  are  so  blended  that  it  is  necessary  to  proceed  under  both  bills  at  once, 
will  not  be  multifarious:  Carter  v.  Balfour,  19  Ala.  814.  A  bill  having  a 
single  object  is  not  rendered  multifarious  by  impertinent  averments :  Ware  v, 
Curry,  67  Ala.  274. 

Where,  in  addition  to  the  charge  of  adultery,  a  bill  charges  the  husband  with 
cruel  treatment,  which  renders  it  unsafe  for  the  complainant,  the  wife,  to  co- 
habit with  him,  and  the  bill  is  so  framed  as  to  entitle  her  to  a  decree  of  sepa- 
ration, if  she  fails  to  establish  the  adultery  charged  in  the  bill,  such  bill  is 
multifarious:  Rose  v.  Rose,  11  Paige  166;  Johnson  v.  Johnson,  6  Johns.  Ch. 
168;  Mulock  v,  Mulock,  1  Edw.  Ch.  14;  Pomeroy  v,  Pomeroy,  1  Johns.  Ch. 
606.  But  where  a  wife  files  a  bill  for  divorce  against  her  husband,  on  the 
ground  of  adultery,  containing  a  prayer  for  relief  which  is  adapted  only  to 
the  charge  of  adultery,  the  bill  is  not  rendered  multifarious  by  the  insertion 
therein  of  charges  of  unkind  treatment  or  cruel  usage :  Beach  v.  Beach,  1 1 
Paige  161.  A  petition,  containing  in  the  same  count  a  prayer  for  equitable 
relief  and  also  a  prayer  for  rents  and  profits  and  for  possession  of  the  premises, 
is  bad  for  misjoinder:  Young  v,  Coleman,  43  Mo.  179.  But  see  Canton  u, 
McGraw,  67  Md.  588.  A  bill  in  equity,  alleging  that  the  defendant  obtained 
a  policy  of  insurance  from  the  company  by  fraud,  and  praying  that  a  commis- 
lioQ  may  issue  for  the  examination  of  witnesses,  and  that  the  policy  may  be 
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would  be  compellable  to  unite  unoonnected  matters  in  his  answer 
and  defence^  and  thus  the  proo&  applicable  to  each  would  be  liable 

P3101  ^  ~°^°°  >  ^^^y"  ™«^*  ^  occasioned  by  wuting  *£oc 
^  -J  the  one  when  the  other  was  ripe  for  hearing,  and  different 
decrees  and  proceedings  might  ultimately  be  required.  The  court, 
therefore,  on  the  ground  of  convenience,  will  not  permit  such  a 
joinder.  But  the  rule,  being  one  of  convenience  only,  is  not  abso- 
lutely binding,  and  may  be  dispensed  with  if  the  claims  be  so  far 
connected  that  a  single  suit  is  more  convenient.^  A  converse  prin- 
ciple restrains  the  plaintiff  fix)m  unduly  splitting  up  a  cause  of 
suit,  e.  g.y  by  filing  a  bill  for  part  of  an  account  without  seeking  to 
have  the  whole  taken,  or  to  have  the  present  profits  of  a  partner- 

surrendered  to  be  cancelled,  and  for  other  relief,  is  not  moltifariooa :  Coov 
mercial  Ins.  Co.  v.  McLean,  14  Allen  (Mass.)  851. 

A  bill  is  not  multifarious  where  it  sets  up  one  substantial  ground  of  rellel^ 
and  also  another  on  which  no  relief  can  be  had  or  is  asked :  Pleasants  v, 
Glasscock,  1  S.  &  M.  Ch.  17;  Yarick  v.  Smith,  5  Paige  137;  Mayne  o. 
Griswold,  3  Sandf.  S.  C.  464 ;  Carpenter  v.  Hall,  18  Ala.  439 ;  McCabe  v. 
Bellows,  1  Allen  269  ;  Richards  v.  Pierce,  62  Me.  562 ;  Morris  v.  Morris,  58 
Ala.  443;  Hickey  v.  Ch  &  W.  Ind.  R.  R.,  6  HI.  App.  172.  So  of  a  bill 
brought  by  several  persons  claiming  under  a  common  title,  but  in  different 
shares  and  proportions :   Shields  v.  Thomas,  18  How.  (U.  S.)  253. 

Where  there  is  a  joinder  of  a  legal  and  an  equitable  claim,  and  a  prayer  for 
relief  as  to  both,  the  bill  is  not  multifarious :  Yarick  p.  Smith,  5  Paige  137  ; 
Carpenter  v.  Hall,  18  Ala.  489. 

To  authorize  the  dismissal  of  a  bill  on  final  hearing  on  account  of  a  mi»> 
joinder  of  complaints,  it  must  be  of  such  whose  interests  are  so  dlrene  that 
they  cannot  be  included  in  one  decree,  or  at  least  must  differ  so  widely  aa  to 
affect  the  propriety  of  the  decree  :  Michan  v.  Wyatt,  21  Ala.  818.  In  a  bill 
the  various  matters  charged  are  like  counts  in  a  declaration,  which,  if  all  good, 
although  variant  in  their  contents,  but  not  misjoinders,  a  judgment  on  either 
will  be  sustdned :   Cumberland  Yalley  R.  R.  Appeal,  62  Pa.  St.  218. 

^  Shackell  v.  Macaulay,  2  S.  &  S.  79 ;  Attomey-Greneral  v.  Goldsmiths' 
Company,  5  Sim.  670;  Attorney-General  v.  Merchant  Tailors'  Company,  1 
M.  &  K.  189 ;  Campbell  v.  Mackay,  1  M.  &  C.  603,  618 ;  1  Dan.  C.  P.  826- 
829.  See  Hinton  v.  Cole,  3  Humph.  656 ;  Whitney  v.  Whitney,  5  Dana  327 ; 
Lynch  v.  Johnson,  2  Litt.  98 ;  Halbert  v.  Grant,  4  Mon.  580 ;  Hart  o.  McKeen, 
Walk.  Ch.  417 ;  Carroll  v.  Roosevelt,  4  Edw.  Ch.  211 ;  Dunn  v.  Cooper,  3 
Md.  Ch.  46  ;  Nourse  v.  Allen,  4  Blatch.  C.  Ct.  376.  A  bill  framed  with  m 
twofold  aspect,  either  for  a  specific  delivery  of  the  property,  or  an  enforcement 
of  a  supposed  lien,  is  not  multifarious :  Murphy  v.  Clark,  1  S.  &  M.  221 ; 
Baines  v.  McGree,  Id.  208. 
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ship  ascertained  and  distributed  whilst  contemplating  the  con- 
tinuance of  the  partnership  business. 

Multi&riousness  of  the  second  kind  is  where  a  plaintiff^  having 
a  valid  claim  against  one  defendant,  joins  another  person  as  de- 
fendant in  the  same  suit,  with  a  lai^  part  of  which  he  is  uncon- 
nected/ e.  ^.,  if  a  bill  were  to  be  brought  hj  one  tenant  in  common 

■  Mitf.  on  Pleading  188 ;  1  Dan.  0.  P.  816-819. 

*  There  is  no  general  nile  by  which  to  determine  whether  a  bill  is,  in  this 
second  sense,  multifarious  or  not ;  but  it  must  be  left  to  the  discretion  of  the 
court  under  the  circumstances  of  the  case :  Oliver  v,  Piatt,  8  How.  (U.  S.)  888, 
411;  Oainea  v.  Chew,  2  Id.  619;  Marshall  v.  Means,  12  Ga.  61;  Butler  v. 
Spann,  27  Miss.  284 ;  Fleming  v.  Gilmer,  85  Ala.  62 ;  Bowers  v,  Keescher,  9 
Iowa  422 ;  Fogg  v.  Rogers,  2  Cold.  (Tenn.)  290 ;  Brian  v.  Thomas,  68  Md. 
476.  See  Warren  o.  Warren,  56  Me.  868 ;  Chase  v.  Searls,  45  N.  H.  520. 
The  objection  of  multifariousness  is  not  favored  in  equity:  Grahantv.  Dab- 
lonega,  etc.,  Co.,  71  Ga.  296 ;  Macon  Bk.  v,  Bartlett,  Id.  797. 

Multifariousness,  properly  speaking,  is  where  different  matters,  having  no 
connection  with  each  other,  are  joined  in  a  bill  against  several  defendants,  a 
part  of  whom  have  no  interest  in,  or  connection  with,  some  of  the  distinct 
matters  for  which  the  suit  is  brought ;  so  that  such  defendants  are  put  to  the 
unnecessary  trouble  and  expense  of  answering  and  litigating  matters  stated  in 
the  bill,  in  which  they  are  not  interested,  and  with  which  they  have  no  con- 
nection :  Newland  o.  Bogers,  8  Barb.  Ch.  482 ;  Byan  v.  Shawneytown,  14 
111.  20. 

See  in  iUnstration  of  this  statement,  Stuart's  Heirs  9.  Coalter,  4  Band.  74 ; 
Coe  V.  Turner,  5  Conn.  86 ;  Boyd  v,  Hoyt,  5  Paige  65 ;  Swift  o.  Eckford,  6 
Id.  22 ;  Jackson  v,  Forrest,  2  Barb.  Ch.  566 ;  Morton  o.  Weil,  88  Id.  80 ; 
Silcoz  9.  Nelson,  1  6a.  Decis.  24 ;  Johnson  v.  Brown,  2  Humph.  827 ;  Bru- 
ton  V.  RuUand,  8  Id.  485 ;  Hickman  v,  Cooke,  Id.  640 ;  Clamorgan  v.  Guisse, 
1  Miss.  141 ;  IngersoU  v.  Eirby,  Walk.  Ch.  65 ;  Nail  v.  Mobley,  9  Ga.  278 ; 
Felder  v.  Davis,  17  Ala.  418 ;  Ayers  v.  Wnght,  8  Ired.  £q.  229  ;  Hammond 
V.  Michigan  State  Bank,  Walk.  Ch.  214 ;  New  Engknd  Bank  v.  The  New- 
port Steam  Factory  Co.,  6  R.  L  154 ;  Williams  v.  Neel,  10  Rich.  Eq.  888 ; 
Hunton  v.  Piatt,  11  Mich.  264;  Brinkerhoff  v.  Brown,  6  Johns.  Ch.  189; 
Metcalf  V.  Cady,  8  Allen  587 ;  Waller  v.  Taylor,  42  Ala.  297 ;  Kennebec, 
etc.,  R.  R.  p.  Portland,  etc.,  R.  R.,  54  Me.  178;  Wilson  v.  Castro,  81  Cal. 
420;  Clay  v.  Gurley,  62  Ala.  14;  Johnson  v.  Parkinson,  Id.  456;  Junkin  v. 
Lovelace,  72  Id.  808 ;  Bayzor  v.  Adams,  80  Id.  239 ;  Seals  v.  Pheiffer,  77  Id. 
278;  Petty  V.  Fogle,  16  W.  Va.  497;  Simpson  v.  Wallace,  88  N.  C.  477; 
Woodruff  V.  Young,  48  Mich.  548 ;  Robinson  v.  Robinson,  78  Me.  170 ;  Mack- 
all  V.  West,  67  Ga.  278 ;  Morgan  r.  Shepherd,  69  Id.  808 ;  Stephens  v.  White- 
head, 75  Id.  294;  Keith  v.  Keith,  148  Mass.  262;  Cocks  v.  Vamey,  42  N. 
J.  Eq.  514 ;  Columbus  Ins.,  etc.,  Co.  v.  Humphries,  64  Miss.  258 ;  Stuart  v, 
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against  another  for  a  partition,  and  also  against  a  third  person  to 
set  aside  a  lease  from  the  plaintiff.  It  is  obvioos  that  the  second 
tenant  in  common  is  only  concerned  with  the  partition,  and  ou^t 
not  to  be  involved  in  litigation  about  the  lease;  and  he  might 
object  to  the  two  matters  being  united,  as  patting  him  to  unneoes- 
saiy  expense.  But  in  this  case,  as  in  the  preceding  one,  if  the 
nature  of  the  transactions  make  a  single  suit  convenient,  the  objec- 
tion will  not  be  sustained.^ 

Bair,  8  Bazt.  (Tenn.)  141;  Saber  v.  Allen,  13  S.  C.  817;  Banknight  v. 
Sloan,  1 7  Fla.  284. 

>  Whaley  v.  Dawson,  2  Sch.  &  L.  867 ;  Salvidge  v.  Hyde,  Jac.  151 ;  At- 
torney-General V.  Merchant  Tailors'  Company,  1  M.  &  K.  189 ;  Campbell  v. 
Mackay,  1  M.  &  C.  603,  620 ;  Sheefay  v.  Muskerry,  7  CL  &  F.  1 ;  Mitf.  181 ; 
Attorney-General  v.  Cradock,  8  M.  &  C.  83 ;  Attomey-Greneral  v.  Corporation 
of  Poole,  4  Id.  17-31 ;  Parr  v.  Attomey-General,  8  CI.  &  F.  409 ;  1  Dan.  G. 
P.  820-326.  Where  the  interests  of  different  parties  are  so  complicated  in 
different  transactions  that  entire  justice  could  not  be  conreniently  done  without 
uniting  the  whole,  the  bill  is  not  multifarious :  Oliver  v.  Piatt,  8  How.  U.  S. 
411 ;  Miller  v.  Harris,  9  Bast.  (Tenn.)  101 ;  Page  o.  WHiidden,  69  N.  H. 
507.  The  objection  of  multifariousness  is  confined  to  cases  where  the  cause  of 
each  defendant  is  entirely  distinct  and  separate  in  its  subject-matter  from  that 
of  his  co-defendants:  Kennedy  r.  Kennedy,  2  Ala.  571.  A  bill  against  the 
executors  of  an  estate,  and  all  those  who  purchased  from  them,  is  not  upon  that 
account  alone  multifarious:  Gaines  v.  Chew,  2  How.  U.  S.  619;  Patterson  v. 
Gaines,  6  Id.  582;  and  see  Austin  v.  Raiford,  61  Ga.  125;  Whitfield  v.  Eransy 
56  Miss.  488 ;  so  a  bill  against  the  personal  representatiTes  and  heirs  of  a  part  j 
to  a  contract,  for  an  account  by  the  former  under  it,  and  specific  execution  of 
it  by  the  latter,  is  not  demurrable :  Cocke  v,  Evans,  9  Yei^.  287.  A  bill  is  not 
multifarious,  where  one  general  right  is  claimed  by  the  plaintiff",  although  the 
defendants  may  have  separate  and  distinct  rights:  Dimmock  v.  Bixby,  20 
Pick.  368 ;  Bugbee  v.  Sargent,  28  Me.  269 ;  Curtis  v.  Tyler,  9  Paige  482 ; 
Bell  V,  Woodward,  42  N.  H.  190;  Chase  v,  Searles,  45  Id.  511 ;  H^igie  r. 
Hill,  95  N.  C.  303 ;  Donovan  v.  Dunning,  69  Mo.  436 ;  and  see  Walsham  r. 
Stainton,  1  De  G.,  J.  &  Sm.  678;  Kunkell  o.  Markell,  26  Md.  390.  Nor 
because  the  bill  states  more  than  one  ground  in  support  of  the  same  claim : 
Bamett  v.  Woods,  2  Jones  £q.  198.  A  bill  is  not  multifarious  which  avers 
that  the  complainants  are  several  owners  of  difi*erent  parcels  of  goods  which 
have  been  obtained  from  them  by  fraud  through  distinct  and  separate  transac- 
tions, by  a  person  who  has  pledged  them  to  secure  an  advance,  if  the  bill  offers 
to  restore  the  advance :  Coleman  v.  Barnes,  5  Allen  874.  To  render  a  bill 
multifarious,  it  must  contain  not  only  separate  and  distinct  matters,  but  such 
that  each  entitles  the  complainant  to  separate  equitable  relief.  It  is  not  so,  if 
it  be  single  as  to  the  subject-matter  and  object  thereofi  and  the  relief  sought, 
if  all  the  defendants  are  connected,  though  differently,  with  the  whole  subject 
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The  fifth  and  last  part  of  a  bill  is  the  prayer  of  process,  which 
asks  that  a  writ  of  ivbpoma  may  issue,  directed  to  the  parties 

of  dbpute :  Watson  v.  Cox,  1  Ired.  £q.  S89 ;  Wheeler  v.  Clinton  Can.  Bank, 
Hairing.  Ch.  449 ;  Cornwell  v.  Lee,  14  Conn.  624 ;  Robertson  v.  Steyens,  1 
Ired.  £q.  847 ;  Parish  v.  Sloan,  8  Id.  607 ;  Wilcox  v.  Mills,  1  S.  &  M.  Cb. 
85;  Donelson's  Adm'rs  v.  Posey,  18  Ala.  752;  Heirs  of  Holman  v.  Bank  of 
Norfolk,  12  Id.  869;  Worthy  v.  Johnson,  8  Gn.  288;  Larkins  v.  Biddle,  11 
Ala.  252 ;  Martin  v.  Martin,  18  Mo.  86 ;  Booth  v.  Stamper,  10  Ga.  109 ; 
Foss  o.  Haynes,  81  Me.  81;  Doub  v.  Barnes,  1  Md.  Ch.  127;  White  v. 
Hall,  27  Miss.  419 ;  Waller  o.  Shannon,  58  Id.  500 ;  State  v.  Brown,  58  Miss. 
885;  Bobb  v.  Bobb,  76  Mo.  419;  Rinehartv.  Long,  95  Mo.  896;  Bates  v. 
Plonsky,  62  How.  Pr.  (N.  Y.)  429 ;  Almond  v,  Wilson,  75  Va.  618  ;  Withers 
r.  Sims,  80  Id.  651 ;  Com.  v.  Drake,  81  Id.  805 ;  Swepson  v,  Ex.  &  Dep. 
Bk.,  9  Lea  (Tenn.)  718 ;  Baird  v,  Jackson,  98  111.  78 ;  Sapp  v.  Phelps,  92  Id. 
588 ;  De  Wolf  v.  A.  &  W.  Sprague  Mf 'g  Co.,  49  Conn.  282  ;  Love  v,  Keowne, 
58  Tex.  191 ;  Rogers  t;.  Blackwell,  49  Mich.  192;  Russell  v.  Garrett,  75  Ala. 
848 ;  Sims  v.  Adams,  78  Id.  895 ;  Borford  v,  Steele,  80  Id.  147 ;  U.  S.  v. 
Cnrtner,  26  Fed.  Rep.  296  ;  Potts  v,  Hahn,  82  Id.  660 ;  Hyman  o.  Wheeler, 
88  Id.  629 ;  Jones  v.  Slanson,  88  Id.  682 ;  West.  Land,  etc.,  Co.  v.  Gui- 
nanlt,  87  Id.  528 ;  Winter  v.  Smith,  45  Ark.  549 ;  State  v.  Turner,  49 
Id.  811 ;  Ijenx  v.  Prescott,  144  Mass.  505;  Woodruff  v.  North  Bloomfield, 
etc.,  Co.,  8  Sawy.  C.  Ct.  628;  Mieler  o.  Balto.  Marble  Co.,  52  Md.  642; 
Oliva  V.  Bunaforza,  81  N.  J.  £q.  895;  Wylly,  etc.,  Trustees  v.  Sanford,  17 
Fla.  162. 

Praying  relief  against  some  of  the  defendants  in  a  suit,  as  to  whom  the  com- 
plainant is  not  entitled  to  relief,  but  to  a  discovery  merely,  does  not  render  a 
bill  multifarious:  Many  v,  Beekman  Iron  Co.,  9  Paige  188.  Where  a  bill  is 
filed  against  the  representatives  of  a  deceased  partner,  to  obtain  satisfaction 
of  a  copartnership  debt  out  of  the  estate  of  the  decedent,  the  joining  of  the 
surviving  partner,  who  is  insolvent,  with  them  as  a  defendant  does  not  render 
the  bill  multifarious :  Butts  v.  Genung,  5  Paige  254 ;  see  also  Wells  v.  Strange, 
5  Ga.  22. 

The  proper  form  in  which  to  object  to  a  bill  for  multifariousness  is  by  de- 
murrer ;  the  filing  of  an  answer  and  going  into  the  testimony  as  to  the  merits  is 
a  waiver  of  the  objection,  and  it  cannot  be  made  on  appeal,  after  a  decree  pro 
c(mfe$MO  below:  Gibbe  v.  Clagett,  2  Gill  &  J.  14 ;  Grove  v.  Fresh,  9  Id.  280 ; 
Bryan  v,  Blythe  et  al.,  4  Blackf.  249;  Avery  v.  Kellogg,  11  Conn.  562; 
Wellborn  o.  Tiller,  10  Ala.  805 ;  Luckett  o.  White,  10  Gill  &  J.  480 ;  Abra. 
ham  V.  Plestoro,  8  Wend.  588,  547;  Thurman  o.  Shelton,  10  Yerg.  888; 
Buffalowo.  Buffalow,  2  Ired.  £q.  118;  Gilmore  o.  Sapp,  100  111.  297;  Lab- 
ardie  v.  Hewitt,  85  Id.  841 ;  Betts  v.  Betts,  18  Ala.  787 ;  Mobile,  etc.,  R.  R. 
V.  Talman,  15  Id.  472  ;  Swayze  v.  Swayxe,  1  Stockt.  278.  The  objection  of 
multifariousness,  however,  is  one  which  may  be  taken  on  the  hearing ;  and, 
indeed,  may  then  be  made  propria  Jure  by  the  court:  but  see  Persch  v, 
Quiggle,  57  Pa.  St  247 ;  Thornton  v.  Houtze,  91  111.  199.    But  it  is  not 
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r*311]   °^^  ^  defendante,  and  requiring  them  to  *appear  and 
answer  the  bill,  and  to  abide  by  the  decree  when  made. 
If  a  writ  be  wanted  besides  the  subpoena^  e.  g,^  a  writ  of  injunction 
or  ne  exeat  regnOy  such  additional  writ  is  asked  in  the  prayer  of 
process.    In  bills  for  discovery,  or  to  perpetuate  testimony,  the 
words  ^^  to  abide  by  the  decree''  are  omitted,  as  well  as  the  prayer 
for  relief;  but  if  the  bill  be  for  discovery  in  aid  of  a  defence  at 
law,  it  asks  an  injunction  against  proceeding  at  law  until  the  dis- 
covery shall  be  made.     If  a  peer  or  lord  of  Parliament  is  a  defen- 
dant, it  is  customary,  as  a  mark  of  courtesy,  that  instead  of  a  mib- 
poena  being  issued,  he  should  be  informed  of  the  bill  by  a'  letter 
missive  from  the  Lord  Chancellor,  and  should  be  requested  to  ap- 
pear and  answer.    The  same  courtesy  is  extended  to  a  peeress,  and 
to  a  Scotch  or  Irish  peer,  though  not  a  lord  of  Parliament.    And 
it  is  therefore  usual,  in  the  prayer  of  process,  to  ask  a  letter  mis- 
sive, and  on  n^lect  thereof,  a  writ  of  subpcena.    If  the  Attorney- 
Greneral  is  a  defendant  in  his  official  capacity,  the  bill  prays  no 
WibpoBTUif  but  simply  that  he  being  attended  with  a  copy  may  ap- 
pear and  answer.^    In  certain  cases  also,  where  parties  are  joined 
as  nominal  defendante,  against  whom  no  direct  relief  is  prayed,  so 
that  their  appearance  in  the  suit  would  be  a  needless  expense,  the 
prayer  of  process  may  be  modified  by  omitting  to  sue  a  writ  against 
them,  and  by  asking  instead  that  they,  being  served  with  a  copy 
of  the  bill,  may  be  bound  by  the  proceedings  in  the  cause.'    The 


necessarily  fatal,  when  thus  interposed,  and  its  allowance  rests  in  the  dii 
tion  of  the  coart:  Stoiy  £q.  Plead.,  s.  2S4,  a;  Sims  v.  Anghertj,  4  Strob. 
£q.  104 ;  Felder  o.  Davis,  17  Ala.  425 ;  Olirer  v.  Piatt,  8  How.  (U.  S.)  333. 

Where  the  case  against  one  defendant  is  so  entire  as  to  be  incapable  of  being 
prosecuted  in  several  salts,  and  yet  another  defendant  is  a  necessary  party  with 
regard  to  a  portion  of  the  case,  such  other  defendant  cannot  object  to  the  soit 
on  the  ground  of  multifariousness ;  nor  can  the  first  defendant  demur.  Nor 
can  one  defendant  demur  for  multifariousness  on  the  ground  of  the  joinder  of 
another  defendant  who  does  not  object.  See  cases  cited  in  Bermes  v.  Flicks 
38  N.  J.  £q.  SS,  n. 

A  demurrer  for  multifariousness  goes  to  the  whole  suit,  and  if  sustained  the 
bill  should  be  dismissed,  and  not  retained  for  partial  relief:  Mcintosh  v.  Alex- 
ander, 16  Ala.  87;  Boyd  v.  Hoyt,  5  Paige  65;  Gibbs  o.  Clagett,  8  Gill  &  J. 
14;  Dunn  o.  Cooper,  8  Md.  Ch.  46. 

1  1  Dan.  C.  P.  868-371. 

'  1  Dan.  C.  P.  405-408.    By  the  Judicatnre  Acts  and  Rules  all  processes 
in  the  High  Court  of  Ju8tiee»  including  those  formerly  conmenoed  by  a  biQ  in 
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prajer  of  process  is  generally  expressed  in  drafts  by  the  words' 
^^  May  it  please/'  etc.,  and  a  direction  is  added^  in  the  margin^  as 
to  the  parties  to  be  included  in  it  The  prayer  itself  is  added  in 
engrossing  the  bill,  and  it  is  followed  by  a  note,  specifying  the  in* 
terrogatories  which  each  defendant  is  respectively  reqoired  to  an- 
swer.* 

equity,  are  now  institnted  by  an  '* action,"  which  ^'action"  is  commenced  by 
a  writ  of  summons,  indorsed  with  a  statement  of  the  nature  of  the  claim  or  the 
relief  required  in  the  action,  so  that  the  defendant  may  have  notice  of  what 
the  plaintiff  demands,  and  consider  the  advisability  of  acceding  to  his  claim 
without  a  contest.     See  Brett  Com.  836,  673,  etc. 

^  Li  Wright  o.  Wright,  4  Halst.  Ch.  143,  a  bill  which  contained  no  prayer 
of  process,  and  was  not  signed  by  counsel,  was  held  demurrable.  See  contra^ 
Alley  V.  Quinter,  4  MacArthur  (D.  C.)  890.  In  Grove  v.  Potter,  4  Sandf. 
Ch.  408,  however,  the  want  of  signature  of  counsel  was  held  to  be  ground  for 
a  motion  to  take  a  bill  off  the  file,  but  not  for  demurrer.  And  see  Chapman  v. 
Banker  &  Tradesman  Pub.  Co.,  128  Mass.  478. 

The  illegibility  of  a  bill  is  not  ground  for  demurrer :  Downer  v.  Staine,  4 
Wise.  872. 
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[*312]  *CHAPTER   II. 

OF  PABTIES. 

The  persons  against  whom  process  is  asked  are  the  defendants  to 
the  bill,  and  shoald  oonsist  of  all  persons  interested  in  the  relief 
sought,  who  are  not  abeadj  joined  as  plaintiff*  If  no  relief  be 
sought,  viz.,  if  the  bill  be  for  discovery  alone,  it  cannot  be  objected 
to  for  want  of  parties  f  but  if  relief  be  asked,  the  prayer  of  pro- 
cess must  be  so  fituned  as  to  bring  all  persons  interested  in  that 
relief  before  the  court,  either  as  plainti£b  or  as  defendants.' 

'  Thej  only  are  parties  defendant  in  a  bill  of  chancery,  against  wbom  pro- 
cess is  prayed,  or  who  are  specifically  named  and  described  as  defendants: 
Yerplanck  v.  Merc.  Ins.  Co.  of  K.  Y.,  2  Paige  438 ;  Elmendoif  v.  Delancy, 
Hopkins  555 ;  Lacas  v.  Bank  of  Darien,  2  Stew.  280 ;  Green  v.  McKinney,  6 
J.  J.  Marsh.  198 ;  Carey  v.  Uillhouse,  5  Ga.  251 ;  Shaffer  v.  Petty,  90  W.  Va. 
248;  McCay  v.  Allen,  16  Id.  724;  Peters  v.  Keely,  16  Lea  (Tenn.)  275. 
Praying  that  the  '*  heirs"  may  be  made  defendants,  without  taking  oat  proeew 
against  them  or  naming  them  in  the  bill,  is  not  making  them  defendants :  Una* 
ton  V.  McClarty's  Heirs,  8  Litt.  274 ;  Moore  r.  Anderson,  1  Ired.  £q.  411. 
The  process  alone,  and  the  return  upon  it,  goyem  the  question  of  who  are 
parties,  if  there  is  not  a  special  entry  showing  the  appearance  of  some  one  not 
served  with  process :  De  Wolf  v,  Mallett,  8  Dana  214.  As  to  making  absent 
parties  defendants  by  publication,  see  Young  v.  Pate,  8  Id.  806 ;  Letcher  v. 
Schroder,  5  J.  J.  Marsh.  518  ;  Pauling  v.  Creagh,  68  Ala.  898.  There  nraal 
be  service  of  process,  actual  or  constructive :  Estill  o.  Clay,  2  A.  K.  Manh. 
497. 

*  Trescott  v.  Smyth,  1  McCord's  Ch.  801,  808. 

*  See,  on  the  general  subject,  Mechanics'  Bank  v.  Seton,  1  Pet.  299 ;  Btarj 
V.  Livingstone,  18  Id.  859 ;  Hussey  v.  Dole,  24  Me.  20;  Bailey  o.  Myrick,  88 
Id.  50;  McConnell  v.  McConnell,  11  Yt.  290;  Noyes  v.  Sawyer,  8  Id.  160; 
Crocker  v.  Biggins,  7  Conn.  842;  New  Ijondon  Bank  v.  Lee,  11  Id.  112 ; 
Hawley  v.  Cramer,  4  Cowen  717 ;  Oliver  v.  Palmer,  11  Gill  &  J.  426 ;  Claike 
t>.  Long,  4  Rand.  451 ;  Vann  v.  Hargett,  2  Dev.  &  Bet.  Ch.  81 ;  Gilbert  v. 
James,  86  N.  C.  244 ;  Frazer  v.  Legare,  1  Bailey  Ch.  889 ;  Lucas  v.  Bank  of 
Darien,  2  Stew.  280;  Union,  etc..  Church  v.  Wilkinson,  86  N.  J.  £q.  141; 
Hunt  V.  Van  Derveer,  48  Id.  414 ;  Park  v.  Ballentine,  6  Blackf.  228 ;  De  La 
Vei^e  V.  Evertson,  1  Paige  181 ;  West  v.  Randall,  2  Mass.  181 ;  Caldwell  v. 
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In  both  these  points  the  rule  of  equity  differs  from  the  rule  of 
law,  both  in  the  necessity  of  joining  all  interested  parties  in  the 
suit,  and  in  the  'option-  of  joining  them  as  plaintiff  or  defendants. 
At  law,  a  disputed  issue  is  alone  contested ;  the  immediate  dispu- 
tants alone  are  bound  by  the  decision ;  and  they  alone  are  the 
proper  parties  to  the  action,  In  equify,  a  decree  is  asked,  and  not 
a  decision  only ;  and  it  is  therefore  requisite  that  all  persons  should 
be  before  the  court,  whose  interest  may  be  affected  by  the  proposed 
decree,  or  whose  concurrence  is  necessary  to  a  complete  arrange- 
ment. The  same  reason  which  requires  that  the  immediate  dispu- 
tants be  the  only  pajiies  at  law,  also  requires  their  arrangement  as 
parties  plaintiff  and  defendant,  so  that  all  the  plaintiffs  shall  support 
one  side,  and  all  the  defendants  the  other  side  of  the  question  in 
"^issue.  In  equity,  it  is  only  requisite  that  the  interests  of  r^oi  oi 
the  plaintiffs  be  consistent,  and  it  is  material  that  the 
defendants  are  in  conflict  with  each  other,  or  that  some  of  their 
claims  are  identical  with  those  of  the  plaintiff    It  should,  how- 

Taggart,  4  Pet.  190;  Duncan  v.  Mizner,  4  J.  J.  Marsh.  447;  Wendell  r.  Van 
Rensselaer,  1  Johns.  Ch.  S40;  Wilson  v.  Hamilton,  9  Johns.  442;  Key  r.  Lam- 
bert, 1  Hen.  &  Munf.  880;  Burhans  v.  Borhans,  2  Barb.  Ch.  898 ;  Boughton  v. 
Allen,  11  Paige  821 ;  Carey  r.  Hoxey,  11  Ga.  645;  Whitney  v.  Biayo,  15  111. 
251 ;  Howell  v.  Foster,  122  Id.  276  ;  Ryder  v.  Topping,  15  111.  App.  216 ;  So- 
ciety  for  Propagation  of  the  Gospel  v.  Hartland,  2  Paine  C.  C.  586  ;  Hall  v. 
Hall,  11  Tex.  526;  Whitman  v.  Willis,  51  Id.  421 ;  Geisse  v.  Beall,  8  Wis. 
867;  Batchelder  v.  Wendell,  86  N.  H.  204;  Bumham  v.  Kempton,  87  Id. 
485;  Pence  o.  Pence,  2  Beas.  257  ;  Dailey  v.  Litchfield,  10  Mich.  29;  Love- 
joy  V.  Irelan,  17  Md.  525;  Williams  v.  Bankhead,  19  Wall.  568 ;  Kingsbury  v. 
Flowers,  65  Ala.  479 ;  Hopson  v.  Harrell,  56  Miss.  202 ;  Lemmon  v.  Dunn, 
61  Id.  210;  Raynor  v.  Mintzer,  67  Cal.  159;  Fitzgibbons  v.  Barry,  78  Ta. 
755  ;  Liyesay  v.  Feamster,  21  W.  Va.  88 ;  Heavner  v.  Morgan,  80  Id. 
885 ;  Moore  v.  Gentry,  25  S.  C.  884 ;  Farmers'  Bank  v,  Hannon,  14  Fed. 
Rep.  698;  Beach  v.  Mosgroye,  16  Id.  805;  Perrin  v.  Lepper,  26  Id.  545; 
Bland  o.  Fleeman,  29  Id.  669;  Smith  v.  Gage,  11  Biss.  C.  Ct.  217;  Cuthbert 
V.  U.  S.,  20  Ct.  Claims  172 ;  Howard  v.  Mil.  &  St.  P.  Ry.,  101  U.  S.  887  ; 
Roberts  v.  Chamberlain,  80  Kan.  677.  All  persons  having  the  same  interest 
should  stand  on  the  same  side  of  the  suit ;  but  if  any  such  refuse  to  appear  as 
plaintifis,  they  may  be  made  defendants,  their  refusal  being  stated  in  the  bill : 
Contee  o.  Dawson,  2  Bland  264,  292 ;  Whitney  v.  Mayo,  15  111.  251 ;  South- 
ard 0.  Sutton,  68  Me.  575.  One  interested  in  a  suit,  not  made  a  party  in  the 
bill,  may,  on  his  motion  or  petition,  be  made  a  party  by  amendment  of  the 
bill :  Scott  r.  Mansfield,  etc.,  Ry.,  2  Flip.  C.  Ct.  15 ;  Piedmont,  etc.,  Co.  v. 
Maury,  76  Va.  508. 
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ever^  be  observed  tliat^  although  a  conflict  of  interests  among  the 
defendants  is  no  objection  to  a  bill,  yet  it  does  not  follow  that  the 
court  will  adjudicate  on  their  conflicting  claims.  It  wHl  do  so  if 
the  decision  be  necessary  to  the  plaintifi^'s  right,  e.  g.^if  b,  bill  be 
filed  by  a  second  mortgagee  against  the  mortgagor  and  a  prior 
mortgagee,  praying  to  redeem  the  first  mortgage,  and  that  the  mort- 
gagor may  thenredeem  both  or  stand  foreclosed.  In  this  case  it  is 
obvious  that,  before  relief  can  be  given,  the  validity  and  amount 
of  the  first  mortgage  must  be  determined,  not  only  as  between  the 
plaintiff^  and  the  defendants,  but  as  between  the  co-defendants  them- 
selves. If  there  be  no  necessity  arising  out  of  the  plaintiff's  daim, 
the  court  will  not  adjudicate  between  co-defendants.* 

If  the  suit  be  against  a  married  woman,  her  husband  must  be 
joined  as  a  party,  unless  he  is  an  exile  or  has  abjured  the  realm.* 
If  it  be  against  an  idiot  or  lunatic,  the  committee  of  his  estate 

'  Farqahanon  v.  Seton,  5  Rnss.  45 ;  Cotdogham  v.  Shrewsbary,  S  Hare  627 ; 
Sandford  v.  Morrice,  11  CI.  &  F.  667 ;  Mitf.  81. 

*  And  although  he  is  a  certified  bankrupt,  he  should  be  joined  as  a  party : 
Hamlin  v.  Bridge,  24  Me.  145 ;  Smith  v.  Etches,  1  Hem.  &  M.  558.  80,  in 
a  suit  by  a  husband  upon  an  interest  in  the  right  of  the  wife,  the  wife  must  be 
a  party:  Schuyler  v.  Hoyle,  5  Johns.  Ch.  196;  Griffith  v,  Coleman,  5  J.  J. 
Marsh.  600 ;  Ringo  v.  Warder,  6  B.  Mon.  514 ;  Booth  v,  Albertson,  2  Barb. 
Ch.  SI 8;  Johns  v.  Reardon,  8  Md.  Ch.  57;  Flowerton  v.  Wimbish,  2  Jones 
£q.  828 ;  Wykes  v.  Ringleberg,  49  Mich.  567 ;  Sawyers  v.  Bak^,  66  Ala.  292. 
See  Smith  v.  Pincombe,  8  Macn.  &  G.  653. 

Where  a  bill  is  in  the  name  of  husband  and  wife,  yet  only  concerns  her  sep- 
arate  estate,  and  no  relief  is  asked  for  or  against  the  husband,  but  is  only  to 
establish  her  rights  and  protect  her  interests,  he  will  be  regarded  by  the  court 
as  her  next  friend  or  trustee :  Michan  v.  Wyatt,  21  Ala.  818 ;  Boy  kin  v. 
Ciples,  2  Hill  £q.  200 ;  Stuart  v.  Kissam,  2  Barb.  S.  C.  492 ;  Berry  v.  Wil. 
liamson,  11  B.  Mon.  245;  Bein  v.  Heath,  6  How.  U.  S.  228.  In  practice 
where  the  suit  is  brought  by  the  wife  for  her  separate  property,  the  husband  im 
-sometimes  made  co-plaintifi*.  But  this  practice  is  incorrect ;  and  in  all  such 
<;a8es  she  ought  to  sue  as  sole  plaintiff  by  her  next  friend,  and  the  hnsband 
should  be  made  a  party  defendant ;  for  he  may  contest  that  it  is  her  separate 
property,  and  the  claim  may  be  incompatible  with  his  marital  rights :  Story's 
Eq.  Plead.,  §  63  ;  Johnson  v.  Vail,  1  McCart.  428 ;  Daniel's  Ch.  Pr.  105;  see 
also  Michan  v.  Wyatt,  21  Ala.  823 ;  Barham  v.  Gregory,  Phill.  Eq.  (K.  C.) 
248 ;  see  Roberts  v.  Evans,  7  Ch.  D.  880.  But  in  Smith  o.  Etches,  1  Hen. 
&  M.  558,  it  is  said  that  the  husband  ought  to  be  joined  as  co-plaintiff;  and 
see  Hope  v.  Fox,  1  John.  &  U.  456.  A  person  cannot  be  made  a  defendant 
in  the  action  upon  his  own  application :  Blake  9.  Goodridge,  6  Blatchf.  161. 
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must  be  joined.'  If  the  superintendence  of  a  pablic  trust  is  in- 
volved, the  Attorney-General  must  be  a  party  on  behalf  of  the 
crown.  And  it  is  generally  considered  that  the  same  course  may 
be  pursued  where  the  rights  of  the  crown  are  incidentally  con- 
oemed.'  If,  however,  the  crown  is  in  possession,  or  if  a  title  is 
vested  in  it  which  the  suit  seeks  to  divest  or  affect,  or  if  its  rights 
are  the  immediate  and  sole  object  of  the  suit,  the  application  must 
be  to  the  crown  by  petition  of  right.  A  queen  consort  has  the 
same  prerogative.  A  foreign  sovereign  also,  whether  residing 
within  the  British  dominions  or  not,  is  ordinarily  exempt  fix)m  the 
jurisdiction.  But  he  is  competent  to  sue  as  plaintiff;  and  if  he 
does  so,  he  submits  himself  to  the  jurisdiction  in  respect  of  the 
"^matter  sued  for,  and  must  answer  on  oath  to  a  cross- 
bill.' L*314] 

If  a  bill  be  filed  either  by  or  against  nninterested  parties,  their 
joinder  is  sometimes  spoken  of  as  a  &ult  in  pleading,  but  it  seems 
more  correct  to  say  that,  to  the  extent  of  such  misjoinder,  there  is 
a  fidlure  on  the  merits,  and  the  suit  will  be  dismissed  accordingly.^ 

>  Mitf.  on  Plead.  80;  1  Dan.  Ch.  P.  160-170.  See  Sturge  v.  Longworth, 
1  Oh.  St.  544. 

'  In  a  suit  to  enforce  a  contract  made  by  the  agent  of  iJie  Anbnm  State 
Prison  for  the  labor  of  the  convicts,  it  seems  that  the  Attorney-General  should 
be  made  a  party:  Jones  v.  Lynds,  7  Paige  305;  see  also  Garri;.  Bright,  1' 
Barb.  Ch.  157,  164;  Harvard  College  v.  Society  for  Promoting  Theological 
Education,  8  Gray  280.  The  interest  of  a  tax-payer,  where  money  is  to  be 
raised  by  taxation,  or  expended  from  the  treasury,  is  sufficient  to  enable  him 
to  proceed  in  equity  to  test  the  validity  of  the  law  which  proposes  the  assess* 
ment  or  expenditure :  Page  v.  Allen,  58  Pa.  St.  888. 

'  Mitf.  on  Plead.  SO;  1  Dan.  Ch.  P.  188-140;  Duke  of  Brunswick  v. 
King  of  Hanover,  6  Beav.  1.  See  United  States  v.  Wagner,  2  Ch.  Ap.  582 ; 
Priolean  v.  The  United  States,  L.  R.  2  £q.  659;  Eepnblic  of  Peru  v. 
Weguelin,  L.  B.  20  Eq.  140. 

^  The  non-joinder  or  misjoinder  of  parties  is  groand  for  demurrer  when  it 
appears  on  the  face  of  the  bill ;  when  it  does  not  so  appear,  it  may  be  taken 
advantage  of  by  plea  or  answer:  Yaiden  v.  Strubblefield,  28  Gratt.  158 ;  see 
also  Labardie  v,  Hewitt,  85  HI.  841 ;  Simms  v,  Richardson,  82  Ark.  297 ; 
Bartlett  o.  Boyd,  84  Vt.  256 ;  Case  p.  Carroll,  85  N.  Y.  885 ;  Howth  v. 
Owens,  29  Fed.  Rep.  722  ;  Hughes  o.  Hughes,  72  Ga.  178  ;  Baldwin  v.  Can- 
field,  26  Minn.  44.  If  taken  on  the  hearing,  it  is  discretionary  with  the  court 
to  allow  it:  Jewett  v.  Tucker,  189  Mass.  566.  Afler  hearing  and  decree  it  is 
too  late  to  object :  Bunnell  v.  Read,  21  Conn.  586 ;  Hunley  v,  Hunley,  15 
Ala.  91 ;  McMaken  v.  McMaken*  18  Id.  576 ;  Woodward  v.  Wood,  19  Id. 
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The  only  exception  to  this  rule  is  in  suits  against  a  corporation,  in 
which  their  clerk  or  other  officer  may  be  made  a  defendant,  though 
unaffected  by  the  relief  sought,  in  order  that  he  may  give  discovery 
on  oath,  which  the  corporate  body  cannot  do.^    K  the  bill  be  for 

213;  Gilbert  v.  Sutliff,  8  Oh.  St.  129.  In  the  case,  however,  of  the  omis- 
sion of  indispensable  parties,  or  when  a  complete  and  valid  decree  cannot 
be  made,  or  the  rights  of  absent  parties  would  be  affected,  the  objection 
may  be  taken  on  the  hearing  bj  the  court  itself,  ex  mero  motUj  or  for  the 
first  time,  on  appeal :  McMaken  v.  McMaken,  18  Ala.  576 ;  Gould  v.  Hayes, 
19  Id.  438;  Woodward  v.  Wood,  Id.  213;  Chapman  v,  Hamilton,  Id.  121; 
Alexander  v.  Homer,  1  McCrarj  C.  Ct.  634;  Sawyers  v.  Baker,  66  Ala. 
292;  Zelle  v,  Workingmen's  Banking  Co.,  10  111.  App.  835;  Ljnchbuig 
Iron  Co.  V.  Tayloe,  79  Ya.  671.  A  demurrer  for  want  of  parties  should  point 
out  the  proper  parties:  Chapman  r.  Hamilton,  19  Ala.  121;  Caldwell  v, 
Blackwood,  1  Jones  £q.  274 ;  Hightower  v.  Mustian,  8  Ga.  506 ;  Robinson 
V.  Dix,  18  W.  Ya.  528.  On  demurrer  the  bill  is  not  dismissed,  bat  the  com- 
plainant is  at  liberty  to  amend,  except  where,  proper  parties  cannot  be  made : 
Hightower  v.  Mustian,  ut  supra  ;  Smith  v,  Kornegay,  1  Jones  £q.  40.  Only 
the  defendant  improperly  joined  can  demur  for  misjoinder:  Hopeon  r.  Har- 
rell,  56  Miss.  202.  A  demurrer  for  want  of  parties  will  be  disr^arded  when 
the  answer  shows  that  all  the  parties  really  interested  are  before  the  coori : 
Craft  V.  Russell,  67  Ala.  9.  See  as  to  the  mode  of  proceeding,  where  objec- 
tion is  taken  by  answer,  Rules  in  Equity,  U.  S.  Courts,  No.  lii. ;  Penna.  No.  t. 

In  England,  under  the  practice  established  by  the  Judicature  Act,  a  demairer 
for  want  of  parties  will  not  lie.  Order  xvi.,  Rule  18,  provides  that  the  coort 
may,  at  any  stage  of  the  proceedings,  either  upon  or  without  the  application  of 
either  party,  and  upon  such  terms  as  appear  to  be  just,  order  that  the  name  or 
names  of  any  party  or  parties,  whether  as  plaintifis  or  as  defendants,  improp* 
erly  joined  be  struck  out,  and  that  the  name  or  names  of  any  party  or  parties, 
whether  as  plaintiffs  or  as  defendants,  who  ought  to  have  been  joined,  or  whose 
presence  before  the  court  may  be  necessaiy  in  order  to  enable  the  court  efiect- 
oally  and  completely  to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  action,  be  added.  See  Werderman  v.  Soci6t6  G6n6rale  d'£leetricit6, 
19  Ch.  D.  246. 

Where  a  complainant  amends  according  to  the  suggestions  of  the  answer,  hy 
the  addition  of  parties,  he  cannot  afterwards  all^  them  to  be  unneceasary,  in 
order  to  dispense  with  a  want  of  service  on  them :  Moodie  v.  Bannister,  1  Drew. 
514.  But  he  will  not  be  justified  in  making  a  person  a  party,  merely  becanse 
the  defendants  insist  that  he  ought  to  be  made  a  party ;  and  as  to  the  person 
so  joined  the  bill  will  be  dismissed  with  costs :  Williams  p.  Page,  24  Beav.  654. 

'  Glasscott  V,  Copperminers'  Company,  11  Sim.  805.  See  Wilson  v.  Cbnrehy 
9  Ch.  D.  552. 

The  case  of  officers  or  agents  of  a  corporation  is  an  exception  to  the  mle  tliat 
a  person  who  has  no  interest  in  the  subject-matter,  and  who  is  a  mere  witness, 
cannot  be  made  a  defendant  in  a  bill  in  chancery.  See  Ayres  v.  Wright,  8 
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disooveiy  alone,  in  aid  of  proceedings  at  law^  no  person  can  be 
made  a  defendant  who  is  not  a  party  to  the  record  at  law.^ 

With  respect  to  the  nature  of  the  interest  which  requires  a  per- 
son to  be  joined  in  a  suit;  there  is^  of  course,  no  difficulty  as  to 
persons  against  whom  relief  is  expressly  asked.  But  with  respect 
to  those  who  are  incidentally  connected  with  the  relief  asked  against 
others,  the  line  of  demarkadon  is  less  easy  to  draw.  The  interests, 
however,  which  require  such  joinder,  seem  generally  referable  to 
one  of  the  three  following  heads :  first,  interests  in  the  subject- 
matter  which  the  decree  may  affect,  and  for  the  protection  of 
which  the  owners  are  joined ;  secondly,  concurrent  claims  w  ith 
the  plaintiff,  which  if  not  bound  by  the  decree,  may  be  afterwards 
litigated;  and  thirdly,  liability  to  exonerate  the  defendant  or  to 
contribute  with  him  to  the  plaintiff's  claim. 

The  nature  of  the  interest  comprised  under  each  of  these  defi- 
nitions will  be  best  explained  and  illustrated  by  examples ;  but 
the  question,  whether  the  interest  which  in  each  particular  case  an 
individual  may  possess  is  or  is  not  within  the  scope  of  the  suit,  is 
one  of  law  rather  than  of  pleading,  and  cannot  properly  be  here 
considered.' 

*1.  The  joinder  of  parties  for  protection  of  their  own   r^^o^  o 
interests  may  be  illustrated  by  the  case  of  suits  for  dealing 
with  property,  to  which  several  persons  are  entitled  as  co-owners,' 

Ired.  £q.  229 ;  Yates  v.  Monroe,  13  111.  212.  But  they  can  only  be  made 
parties  for  discovery  where  relief  is  sought  against  the  corporation,  and  not 
where  the  whole  relief  claimed  is  against  persons  other  than  the  corporation : 
Many  v,  Beekman  Iron  Co.,  9  Paige  188.  The  United  States  of  America  can 
sue  in  that  name  in  the  English  chancery  without  putting  forward  any  public 
officer  who  could  be  called  on  to  give  discovery  on  a  cross-bill :  U.  S.  of  A.  t;. 
Wagner,  L.  R.  2  Ch.  582 ;  but  the  court  may  stay  proceedings  till  this  is 
done:  Id. 

Where  there  is  a  chax^  of  fraud  in  a  transaction,  in  which  an  agent  partici- 
pated, and  it  is  so  chained  in  the  bill,  he  may  be  made  a  party,  and  subjected 
to  the  costs  of  suit,  even  if  no  other  decree  be  made  against  him  :  Gartland  v. 
Nunn,  6  Eng.  (Ark.)  721.  But  an  agent  without  interest  and  against  whom 
there  is  no  charge  of  fraud  should  not  be  made  a  party :  Shaver  v.  Lawrence 
Co.,  44  Ark.  225. 

1  Kerr  v.  Rew,  5  M.  &  C.  154. 

«  1  Dan.  Ch.  P.  ch.  5. 

*  Every  party  interested  in  land  belonging  to  co-tenants  is  a  necessary  party 
to  a  bill  for  partition :   Borah  v.  Archers,  7  Dana  176 ;  Newman  v.  Kendall, 
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or  as  tenants  for  life  and  in  remainder^  or  as  having  charges  on  the 
estate.  In  all  these  cases^  if  the  object  proposed  is  not  confined  to 
any  particular  interest^  but  affects  the  corpus  of  the  estate^  all  such 
persons  ought  to  be  partiies.^  But  if  their  interests  be  prior  or 
paramount  to  the  objects  of  the  bill^  so  that  they  will  not  be 
affected  by  the  decree^  such  interests  will  not  make  their  joinder 
requisite ;  e,  g.^  the  interest  of  a  mortgagee  on  a  bill  respecting  the 
equity  of  redemption^  or  the  interest  of  an  encumbrancer  or  other 
prior  and  adverse  claimant  not  privy  to  the  contract^  on  a  bill  for 
specific  performance.' 

2  A.  E.  Marsh.  2S4 ;  Pope  v.  Melone,  Id.  289.  So  of  tenants  in  common  of 
chattels:   Ramey  v.  Green,  18  Ala.  771. 

To  a  bill  filed  by  an  heir  to  avoid  the  deed  of  the  ancestor,  all  the  hein 
should  be  made  parties :  Young  v.  Bilderback,  2  Green  Ch.  206 ;  Spence  p. 
Lee,  19  W.  Va.  179;  McDonnell  t>.  Eaton,  18  Fed.  Rep.  710.  So  in  actions 
to  quiet  title,  or  in  a  bill  for  the  construction  of  a  will,  the  heirs  are  necessary 
parties :  Theurer  v.  Brogan,  41  Ark.  88 ;  Weinreich  v.  Weinreich,  18  Mo. 
App.  864 ;  Lomerson  v.  Vroom,  42  N.  J.  £q.  290 ;  Lou  vail  v.  Gridley,  70 
Cal.  507 ;  cf,  Craig  v.  Smith,  94  111.  469.  A  bill  in  equity  to  enforce  the 
specific  performance  of  a  contract,  made  by  a  deceased  person,  for  the  sale  of 
land,  must  include  his  heirs  as  parties  defendant :  Moore  v,  Murrab,  40  Ala. 
578  ;  McCauley  v.  Six,  84  Ark.  879  ;  Hoffmer  v.  Wynkoop,  97  Pa.  St.  ISO. 
The  widow  of  the  vendee  is  a  necessary  party  complainant :  Hill  v.  Smith,  38 
N.  J.  Eq.  478.  So  in  a  suit  to  enforce  a  vendor's  lien  the  widow  and  heirs 
must  be  made  parties:  Overly  v.  Tipton,  68  Ind.  410 ;  Gardner  o.  Kelso^  80 
Ala.  497. 

>  Brookes  v.  Burt,  1  Beav.  106 ;  Townsend  v.  Toker,  L.  R.  1  Ch.  446. 

*  Devonsher  o.  Newenham,  2  Sch.  &  L.  199,  210;  Lewis  o.  Zouche,  8 
Sim.  888 ;  Tasker  v.  Small,  8  M.  &  C.  68 ;  De  Houghton  p.  Money,  2  Ch. 
Ap.  164;  West  Midhind  R.  R.  Co.  v.  Kixon,  1  Hem.  &  M.  176 ;  Kelthorpe 
v.  Holgate,  1  Coll.  208. 

To  a  bill  for  foreclosure  and  sale  of  mortgaged  premises,  all  encnmbranoers, 
or  persons  having  an  interest  existing  at  the  commencement  of  the  suit,  snbse^ 
quent  as  well  as  prior  in  date  to  the  plaintifi^'s  mortgage,  must  be  made  paitieBv 
otherwise  they  will  not  be  bound  by  the  decree :  Haines  v.  Beach,  3  Johns. 
Ch.  459 ;  Ensworth  v,  Lambert,  4  Id.  605 ;  Porter  v.  Clements,  3  Ark.  364 ; 
Huggins  V.  Hall,  10  Ala.  288.  Those  becoming  encumbrancers  pendente  liie 
on  a  mortgage  are  not  necessary  parties  to  a  bill  to  foreclose :  Youngman  r. 
Elmira  &  W.  R.  R.,  65  Pa.  St.  278.  Though  a  junior  mortgagee  may  be  a 
necessary  party,  if  known  to  a  senior  mortgagee,  in  his  suit  for  a  foreclosore 
and  sale,  it  does  not  follow,  it  is  said,  that  if  he  be  not  known,  and  a  decree  of 
foreclosure  and  sale  be  made,  an  innocent  purchaser  should  be  deprived  of  the 
benefit  of  his  purchase  :   Bank  of  the  U.  S.  v.  Carroll,  4  B.  Mon.  40. 

The  mortgagees  who  are  vested  with  the  l^al  title  are  necessary  parties  to 
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The  joinder  of  parties  for  protection  of  tiieir  own  interests  is 
usually  brought  in  question  where  such  interests  are  concurrent 
with  that  of  the  plaintiff,  for  if  they  are  concurrent  with  that  of 
the  defendant,  the  necessity  of  joining  their  owners  is  generally 
made  apparent  by  the  introduction  of  a  prayer  for  direct  relief. 

The  rule  requiring  the  joinder  of  all  persons  whose  interests  the 
decree  may  affect  is  subject  to  two  modifications,  which,  at  first 
sight,  appear  to  be  exceptions,  but  which  are  in  reality  mere  limi- 
tations of  its  effect,  originating  in  the  same  principles  as  the  rule 
itself.  The  first  of  these  modifications  is  the  exclusion  of  remain- 
dermen after  an  estate  tail ;  the  second  is  the  exclusion  of  legatees 
or  next  of  kin  on  bills  for  a  debt  or  legacy  against  the  personal 
representative. 

The  exclusion  of  remaindermen  after  an  estate  tail  ori^nates  in 
the  possession  by  the  tenant  in  tail  of  an  absolute  '''power 
to  destroy  the  remainders,  so  that  he  alone  represents  the  I-        ^ 

a  bill  to  redeem.  So,  if  a  special  authority  be  vested  in  one  or  more  of  the 
mortgagees  for  the  benefit  of  the  whole,  all  must  be  joined.  If  the  mortgagee 
be  only  a  trustee,  his  cestui  que  trust  must  be  joined :  Woodward  v.  Wood,  1 9 
Ala.  218 ;  but  see  the  New  Jersey  Franklinite  Co.  v.  Ames,  1  Beas.  509.  In 
some  cases  it  has  been  a  question  how  far  a  prior  encumbrancer  is  a  necessary 
party :  see  Finley  r.  Bank  U.  S.,  11  Wheat.  S06 ;  Post  v.  Mackall,  3  Bland 
495;  Wakeman  v,  Grover,  4  Paige  28;  Cocron  v.  Middleton,  19  How.  118; 
Johnson  V.  Brown,  11  Foster  405;  Miles  v.  Smith,  22  Mo.  502;  Story  £q. 
PI.,  §§  1S5,  193.  In  Hagan  v.  Walker,  14  How.  U.  S.  29,  the  true  rule  was 
held  to  be,  that  where  it  is  the  object  of  the  bill  to  procure  the  sale  of  land, 
and  the  prior  encumbrancer  holds  the  legal  title,  and  his  debt  is  payable,  it  is 
proper  to  make  him  a  party,  in  order  that  a  sale  may  be  made  of  the  whole 
title.  But  it  is  in  the  power  of  the  court  to  order  a  sale  subject  to  the  prior 
encumbrance ;  a  power  which  it  wiU  exercise  in  proper  cases,  as  where  the  prior 
encumbrancer  is  not  subject  to,  or  is  out  of  the  jurisdiction,  and  the  validity 
of  the  encumbrance  is  admitted ;  and  will  in  such  case  dispense  with  his  being 
made  a  party.  See  Jerome  v,  McCarter,  94  U.  S.  784 ;  White  v.  Holman, 
82  Ark.  753. 

Where  a  state  occupies  the  position  of  a  prior  mortgagee,  it  need  not  be 
made  a  party  to  a  suit  to  foreclose  a  mortgage ;  its  right  being  paramount : 
Pattison  v,  Shaw,  6  Ind.  877.  The  mortgagee  is  a  necessary  party  to  a  suit 
to  reform  a  mortgage  deed,  brought  by  a  purchaser  at  a  sale  by  the  mortgagee : 
Haley  v.  Bagely,  87  Mo.  868.  Where  a  mortgage  debt  is  represented  by  nego- 
tiable notes,  all  holders  of  the  notes  should  be  made  parties  to  a  suit  to  set  aside 
or  cancel  the  mortgage :  Beach  t;.  Mosgrove,  16  Fed.  Bep.  805  ;  Dunham  v. 
Kamsey,  87  N.  J.  £q.  888. 
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iiiheritaDoe,  and  the  subsequent  remaindermen  have  no  interest  to 
protect.  If  the  subsequent  estates  are  independent  of  the  estate 
tail,  or  if  that  estate  should  determine  during  the  suit,  without 
their  destruction  having  taken  plaoe^  the  remaindermen  must  be 
made  parties.^ 

The  exclusion  of  legatees  or  next  of  kin,  on  a  bill  for  a  debt  or 
l^acy  against  the  personal  representative,  originates  in  the  assump- 
tion that  such  legatees  or  next  of  kin  have  in  reality  no  interest  in 
the  object  of  the  suit.'  For  although  they  are  in  some  sense  con- 
cerned in  it,  yet  it  is  only  in  the  same  sense  in  which  every  creditor 
is  concerned  in  the  management  of  his  debtor's  estate ;  viz.,  it  is 
important  to  them  that  the  ability  to  meet  their  claims  should  not 
be  diminished ;  but  the  personal  representative  is  not  a  trustee  for 
them,  nor  have  they  any  interest  in  the  estate  itself.'  If  the  claim- 
ants are  not  mere  legatees  payable  by  the  executor,  but  specific 
owners  of  the   property  itself,  the  ordinary  rule  applies;  e.  g,^ 

1  Mitf.  178-4 ;  Lloyd  v.  Johnes,  9  Ves.  89-55;  Qaskell  v.  Gaskell,  6  Sim. 
648.  See,  on  this  Bubject,  Sohier  v,  Willianu,  1  Curtis  479 ;  LushiDgton  v. 
Boldero,  18  Beay.  41S ;  Beattie  v.  Johnston,  8  Hare  169 ;  Nodine  v.  Green- 
field, 7  Paige  544. 

'  The  personal  estate  of  a  testator  is  represented  by  the  execotor,  and  a  re> 
siduary  legatee  is  not  a  necessary  party  to  a  bill  by  the  creditor  seeking  to 
charge  the  general  assets  of  the  testator:  Burwell  v,  Cuwood,  2  How.  U.  S. 
575;  Wiser  v.  Blackly,  1  Johns.  Ch.  487;  Watts  v.  Gayle,  20  Ala.  824; 
Melick  r.  Melick,  2  Green  (N.  J.)  156 ;  Read  v.  Patterson,  44  N.  J.  £q.  211. 
Nor  are  the  general  creditors  proper  parties  in  such  a  suit :  Dias  v.  Boochand, 
10  Paige  445.  Nor  can  a  creditor  filing  a  bill  against  an  executor  make  a 
debtor  a  party,  unless  under  special  circumstances :  Long  v.  Magestre,  1  Johna. 
Ch.  805.  As  to  when  heirs  should  be  parties  to  such  suit,  see  Kennedy  r. 
Kennedy,  2  Ala.  571 ;  Telfair  v.  Stead,  2  Cranch  407 ;  Galphin  o.  McKinney, 
1  McCord's  Ch.  280.  In  a  suit  for  final  settlement  of  a  partnership,  it  is  noi 
necessary  to  join  those  beheficially  entitled  to  the  share  of  a  deceased  partner, 
their  rights  being  sufficiently  protected  by  the  personal  representative :  Coster 
V,  Clarke,  8  Edw.  Ch.  428. 

Though  ordinarily  a  bill  may  be  sustained  by  one  legatee  alone :  Pritchard 
V.  Hicks,  1  Paige  270 ;  Brown  v.  Ricketts,  8  Johns.  Ch.  588 ;  Ramey  v. 
Green,  18  Ala.  776 ;  yet  it  is  different  as  to  a  residuary  legatee,  who  must  join 
all  parties  interested :  Leavy  v.  Leavy,  22  Hun  (N.  T.)  499 ;  Pritchard  v. 
Hicks,  ut  tupra;  West  v.  Randall,  2  Mason  181;  Gould  v.  Hays,  19  Ala. 
488 ;  see  Sellings  v  Baumgardner,  9  Gratt.  278. 

>  Hertford  v.  De  Zichi,  9  Beay.  11 ;  Mitf.  168. 
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where  they  take  as  appointees  under  a  married  woman's  will^'  or 
where  their  legacies  are  charged  on  real  estate.  In  this  latter  in- 
stance, however,  a  modification  has  lately  been  introduced,  assimi- 
lating to  some  extent  a  devisee  on  trust  with  a  personal  representa- 
tive; and  it  is  directed  that  in  all  suits  concerning  real  estate 
which  is  vested  by  devise  in  trustees,  who  are  competent  to  sell 
and  to  give  discharges  for  the  purchase-money  and  for  the  rents 
and  profits  of  the  estate,  such  trustees  shall  represent  the  persons 
beneficially  interested  in  the  same  manner  and  to  the  same  extent 
as  the  executors  or  administrators  in  suits  concerning  personal  es- 
tate ;  and  it  shall  not  be  necessary  to  make  the  persons  beneficially 
interested  parties  to  the  suit.  But  the  court  may  at  *the 
hearing  require  them  to  be  joined,  if  it  shall. think  fit.*  L  -» 
2.  The  joinder  of  parties  who  have  concurrent  claims  with  the 
plaintiff,  which,  if  not  bound  by  the  decree,  might  be  afterwards 
litigated,  is  most  directly  illustrated  by  cases  in  which  a  plaintiff 
sues  on  an  equitable  title,  and  the  legal  title  is  vested  in  a  trustee 
for  hun.  In  these  cases  the  trustee  must  be  made  a  party,  either 
as  a  co-plaintiff  or  a  defendant,'  for  although  the  trustee  has  no 
interest  to  protect,  yet  he  has  a  legal  right  against  the  defendant 
which  would  not  otherwise  be  bound ;  e.  g.y  the  heir  or  devisee 
of  a  deceased  mortgagee  in  fee  must  be  a  party  to  any  bill  of 
foreclosure  by  the  executor ;'  the  assignor  of  a  debt  or  other  chose 

'  Court  V,  Jeffery,  1  S.  &  S.  105. 

'  dOth  Order  of  August,  1881.  See  Rules  in  Eq.  U.  S.  Court,  No.  xlix. ; 
Penn.  t. 

*  Malin  v.  Malin,  2  Johns.  Ch.  288 ;  Fisb  v.  Howland,  1  Paige  20 ;  Bank 
of  America  v.  Pollock,  4  £dw.  Ch.  215 ;  Cassidy  v,  McDaniel,  8  B.  Mon.  51 9 ; 
Carter  v.  Jones,  5  Ired.  £q.  196 ;  Everitt  v.  Winn,  1  S.  &  M.  Ch.  67 ;  Mc- 
Kinl<*7  V.  Irwine,  18  Ala.  681;  Swan  v.  Dent,  2  Md.  Ch.  Ill;  Allen  v. 
Simons,  1  Curtis  122 ;  Sayre  v.  Sayre,  2  Green  (N.  J.)  849.  The  holder  of 
the  legal  title,  as  well  as  those  from  whom  the  complainant  derives  his  equity, 
should  be  made  parties:  Johnson  v.  Rankin,  2  Bibb  184 ;  Upham  v.  Brook,  2 
Story,  628.  Where  it  becomes  necessary  to  file  a  bill  in  equity  to  enforce  the 
payment  of  a  bill  of  exchange,  he  who  holds  the  naked  legal  title  may  sue 
alone,  as  at  law,  though  he  who  is  entitled  to  the  proceeds  may  come  in  and  be 
made  a  party,  if  he  wishes  it :  Hopkirk  v,  Paige,  2  Brock.  20,  42.  In  a  suit 
to  charge  a  trust  estate,  all  the  cestuis  que  trust  should  be  made  parties :  Hill  v, 
Durand,  50  Wis.  854 ;  Wier  v.  Simmons,  55  Id.  687 ;  Goodwin  v,  Goodwin, 
69  Mo.  61 7  ;  Barrett  v.  Brown,  86  N.  C.  556. 

*  Scott  p.  NicoU,  8  Russ.  476.     It  is  not  necessary  to  make  the  personal 

569 


317  adamb'3  doctbine  of  equity. 

in  action^  not  transferable  at  law,  must  be  a  party  to  any  suit  bj  the 
assignee  respecting  it^ 

representatiTe  of  the  mortgagor  a  partj  to  a  bill  to  foreclose  or  sell ;  bat  upon 
the  death  of  the  mortgagee  it  is  necessary  to  make  both  his  heirs  and  personal 
representatives  parties :  Worthington  v.  Lee,  2  Bland  6S4. 

'  Cathcart  v.  Lewis,  1  Yes.  Jr.  463 ;  Walbum  v.  Ingilbj,  1  M.  &  K.  61. 
If  there  remain  any  interest,  right,  or  liability  in  the  assignor  which  can  be 
affected*  by  the  decree,  a  scintilla  juris  even,  the  assignor  u  a  necessary  party : 
Thompson  v.  McDonald,  2  Dev.  &  Batt.  £q.  468 ;  Hopkins  v.  Hopkins,  4 
Strob.  £q.  207 ;  Montague  v.  Lobdell,  11  Cush.  111.  The  assignor  of  a  bond 
or  note,  the  payment  of  which  is  secured  by  a  mortgage,  should  be  made  a 
party  to  a  suit  by  the  assignee  to  foreclose  the  mortgage :  Bell  v,  Schrock,  2  B. 
Mon.  29.     See  Beals  o.  Cobb,  51  Me.  84S. 

To  a  bill  on  a  bond  by  an  assignee,  the  assignor  is  a  necessary  party,  where 
the  bond  is  not  assignable  at  law :  Gatewood  v.  Rucker,  1  Moo.  21 ;  Forman 
V.  Rodgers,  1  A.  E.  Marsh.  426.  To  a  bill  by  the  assignee  of  a  debt,  to  obtmn 
certain  securities  given  by  the  debtor  to  the  attorney  of  the  assignor,  where  the 
attorney  had  assigned  the  same  against  the  attorney  and  his  assignee,  the 
assignor  of  the  complainant  is  a  necessary  party :  Elderkin  v.  Shnltz,  2  Blackf. 
845.  Whether  the  assignee  of  the  exclusive  right  to  use  a  patented  machine 
may  join  his  assignor  as  a  co-plaintiff  in  a  suit  for  a  violation  of  the  patent, 
qucere:  see  Woodworth  v.  Wilson,  4  How.  U.  8.  712.  In  some  cases  the 
heirs  of  the  assignor  are  necessary  parties  to  a  bill  by  the  assignee.  See  £d> 
wards  v.  Bohannon,  2  Dana  98. 

To  a  bill  by  the  assignee  of  a  judgment,  the  assignor  should  be  a  party : 
McRinnie  r.  Rutherford,  1  Dev.  &  Batt.  £q.  14 ;  Elliott  v.  Waring,  5  Hon. 
888 ;  Pemberton  v.  Riddle,  Id.  401 ;  Cooper  v.  Gunn,  4  B.  Mon.  594.  See,  as 
to  the  joinder  of  an  assignor  in  a  judgment  creditor's  bill  filed  by  the  assignee, 
Morey  v.  Forsyth,  Walk.  Ch.  465 ;  Beach  v.  White,  Id.  495. 

Where  the  assignment  is  absolute  and  unconditional,  and  leaves  no  remaining 
right  or  liability  in  the  assignor  which  can  be  affected  by  the  decree,  the  assignee 
need  not  make  the  assignor  a  party :  Chapman  v.  P.  &  S.  R.  R.  Co.,  18  W.  Va. 
184  ;  Paton  v,  Langley,  50  Mich.  428 ;  New  Mez.  Land  Co. «.  Elkins,  20  Fed. 
Rep.  545 ;  Odd  Fellows,  etc.,  Ass*n  v.  Merklin,  65  Md.  579 ;  Paine  o.  Baker, 
15  R.  1. 100 ;  Dameron  v,  Jameson,  71  Mo.  97.  Thus,  assignors  are  not  neces- 
sary parties  to  suits  by  assignees  on  bonds,  where  there  are  statutes  authorixing 
the  assignment  of  bonds.  See  Snelling  v.  Boyd,  2  Mon.  182.  So  the  assignor 
of  a  note  in  controversy,  who  has  no  interest  in  it,  and  agiunst  whom  no  relief 
is  prayed,  is  not  a  necessary  party  to  the  bill :  Everett  v.  Winn,  1  8.  &  M.  Ch. 
67.  See  also  on  this  subject,  Polk  v.  Gallant,  2  Dev.  &  Bat.  £q.  895 ;  Thomp- 
son v.  McDonald,  Id.  468 ;  Snelling  v.  Boyd,  5  Mon.  172 ;  Kennedy  r.  Davis, 
7  Id.  872  ;  James  River  Co.  v*  Littlejohn,  18  Gratt.  (Va.)  58;  Cde  v.  Lake 
Co.,  54  N.  H.  242;  Walker  r.  Brooks,  125  Mass.  241 ;  Jameson  «.  Myles,  7 
W.  Va.  311 ;  Omohundro  v,  Henson,  26  Gratt.  511. 

The  assignor  of  an  entry  need  not  be  made  a  party  in  a  suit  by  the  assignee 
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The  same  principle  of  requiring  that  all  ooncorrent  claims  shall 
be  bound,  is  applicable  in  many  cases  which  fall  under  the  first 
head  of  interest  For  where  an  interest  exists  which  requires  pro- 
tection, it  is  possible  that  a  claim  exists  in  respect  of  that  interest, 
and  the  defendant  is  entitled  to  have  all  such  claims  settled 
together,  so  that  the  matter  may  be  completely  and  effectually  dis- 
posed of.'  Its  operation,  however,  is  excluded  where  a  person 
possessing  a  partial  interest  is  seeking  redress  for  an  injury,  or 
enforcement  of  a  contract,  which  affects  himself  and  his  partial  in- 
terest alone,  although  in  some  sense  it  relates  to  the  entire  subject- 
matter  ;  6.  g.y  where  an  occupier  complains  of  an  injury  to  his 
possessory  right,  without  seeking  to  establish  any  claim  respecting 
the  inheritance,  or  where  a  partner  or  co-owner  complains  of  fraud 
practised  on  himself,  although  other  parties  have  been  similarly 
defrauded.'  *And,  in  like  manner,  one  of  several  ceduis 
qae  trust  may  proceed  separately  for  his  share  of  the  fund,  ^  -> 
where  the  respective  shares  have  been  already  ascertained.'  But 
it  is  otherwise  if  an  account  be  necessary  to  ascertain  the  shares, 
if  the  fund  itself  has  been  lost  and  its  replacement  is  required,  or 
if  the  entirety  is  in  any  way  to  be  dealt  with.  And  it  is  doubtful 
whether  a  trustee  can  ordinarily  be  compelled  to  divest  himself 
of  any  part  of  his  trust,  unless  all  the  cestuis  qae  trust  are  before 
the  court,  so  that  he  can  get  rid  of  the  whole.^ 

The  operation  of  the  rules  requiring  that  all  persons  should  be 

to  obtain  a  title :  Oldham  v.  Rowan,  S  Bibb.  584.  And  in  Bruen  v.  Crane,  1 
Green  Ch.  847,  it  was  decided  that  where  a  judgment,  which  is  a  lien  on  land 
mortgaged,  is  assigned  absolutely  and  unconditionally,  the  assignor  is  not  a 
necessary  party  to  a  bill  for  foreclosure. 

When  a  plaintiff  parts  with  all  his  interest  in  the  subject-matter  of  the  suit, 
the  case  can  be  no  longer  prosecuted  in  his  name ;  but  the  assignee  must  make 
himself  a  party  by  an  original  bill  in  the  nature  of  a  supplemental  bill :  Mason 
V.  York  B.  B.  Co.,  52  Me.  82. 

^  Munch  v.  Cockerell,  8  Sim.  219,  281. 

'  Tooth  V,  Dean  of  Canterbury,  8  Sim.  61 ;  Semple  v.  Birmingham  Rail- 
way, 9  Id.  209 ;  Blain  v.  Agar,  2  Id.  289  ;  Mare  v.  Malachy,  1  M.  &  C.  559 ; 
Turney  v,  Borlase,  11  Sim.  17 ;  Bridget  v.  Hames,  1  Coll.  72. 

*  Hares  v.  Stringer,  15  Beav.  206 ;  Piatt  v.  Oliyer,  2  McLean,  807 ;  see 
Chapman  t^.  Hamilton,  19  Ala.  121.  See  now,  in  England,  15  &  16  Vict.  c. 
86,  s.  42;  McLeod  v.  Annesley,  17  Jur.  612. 

^  Munch  V,  Cockerell,  8  Sim.  219,  281 ;  Henley  v.  Stone,  8  Beav.  855; 
Goodson  V,  Ellison,  8  Russ.  588 ;  Lenaghan  v.  Smith,  2  Phillips,  802. 
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parties  to  a  suit  who  had  any  interests  which  the  decree  might  affect, 
or  any  concurrent  claim  which  it  ought  to  bind,  was  often  productive 
of  serious  inconvenience,  by  compelling  the  joinder  of  claimants  in 
small  amounts,  who  would  willingly  have  left  their  rights  in  the 
hands  of  the  court  rather  than  to  incur  the  expense  of  appearing  to 
litigate  them.  This  evil  is  now  remedied  by  orders  of  the  court, 
declaring  that  where  no  direct  relief  is  sought  against  a  party,  such 
party,  on  being  served  with  a  copy  of  the  bill,  may  be  bound  by 
the  proceeding  without  the  necessity  of  appearing  to  the  bill ;  sub- 
ject, however,  to  the  discretion  of  the  plaintiff  as  to  whether  he  will 
compel  such  an  appearance,  and  to  that  of  the  defendant  as  to 
whether  he  will  submit  to  be  bound  without  it.^  The  person  po&- 
sessing  the  interest  must  still  be  a  party,  but  by  the  operation  of 
these  orders  he  may  be  so  without  serious  expense.' 

3.  The  joinder  of  parties  who  are  liable  to  exonerate  the  defen- 
dant, or  to  contribute  with  him  to  the  plaintiff's  claim,  is  in  many 
cases  dispensed  with  under  the  present  practice.  The  principle 
was  that  of  requiring  a  complete  decree,  and  a  final  ascertainment 
r**U9l  ^^  ^^^  amount  of  liability,  *so  that  any  one  of  the  parties 
liable,  on  satisfying  the  plaintiff,  might  obtain  contribution 
from  the  rest.' 

On  this  principle,  it  was  held,  that  if  several  parties  were  co- 
obligors  in  a  joint  and  several  bond,  they  were  all  necessaiy  parties 
to  a  suit  for  pajrment,  with  the  exception  of  such  as  were  mere 
sureties,  and  therefore  not  liable  to  contribution.^  So,  if  sevenil 
trustees  had  committed  a  breach  of  trust,  they  must  have  been  all 
parties  to  a  suit  for  redress ;  but  if  the  act  complained  of  were  an 
actual  firaud,  no  right  of  contribution  arose,  and  any  one  mi^t  be 

I  See  Rules  in  £q.  U.  S.  Courts,  No.  IIt.  ;  Penn.  No.  ▼. 

■  Supra^  Prayer  of  Process. 

'  See  Purcell  v.  Maddox,  8  Munf.  79.  Where  a  judgment  is  a  lien  on  dif- 
ferent parcels  of  land,  in  a  suit  by  one  of  the  several  owners  against  the  judg- 
ment creditors,  he  must,  in  order  to  a  decree  for  contribution,  make  all  the 
persons  interested  parties:  Avery  v.  Petten,  7  Johns.  Ch.  211.  See  also 
Campbell  p.  Mesier,  6  Johns.  Ch.  21 ;  Hooper  v.  Boyster,  1  Munf.  119 ;  Yen* 
able  r.  Beauchamp,  8  Dana  821. 

«  Bland  v.  Winter,  1  S.  &  S.  246.  So  all  the  obUgors  in  a  bond  sboold  be 
made  parties  to  a  bill  brought  to  obtain  relief  against  it,  unless  in  a  special  case 
of  collusion :  Pollard  v.  Collier,  8  Ham.  48 ;  see  White  v.  Kennedy,  23  W. 
Va.  221. 

672 


OF  PARTIES.  319 

8aed  alone.^  It  was  in  like  manner  unnecessary  to  join  an  insol- 
vent in  the  suit^  becaase,  whether  liable  or  not,  he  was  unable  to 
contribute.^  Of  course,  if  the  absent  parties  were  primarily  liable, 
so  that  the  defendant  was  entitled,  not  only  to  a  contribution  from 
them,  but  to  an  actual  indemnity,  it  was  an  additional  reason  for 
insisting  on  their  presence.  Therefore,  a  bill  could  not  be  filed 
against  a  surety  without  the  principal,'  nor  against  an  heir-at-law 
for  payment  of  debts,  without  the  executor  ;^  but  an  order  has  now 
been  made,  directing  that  if  the  plaintiff's  demand  be  several  as 
well  as  joint,  and  whether  the  defendants  be  liable  as  principals  or 
sureties,  he  may  proceed  against  all  or  any  at  his  own  option.' 

It  sometimes  happens  that  compliance  with  the  rule  requiring 
the  joinder  of  all  interested  parties  is  rendered  practically  impos- 
sible in  a  particular  case,  because  the  persons  interested  are  too  in- 
definite or  numerous  to  be  individually  joined  in  the  suit.  In  this 
case  the  rule  admits  of  modification,  so  that  one  or  more  members 
of  a  class  may  sue  or  be  sued  on  behalf  of  the  whole,  provided 

'  Seddon  v.  Connell,  10  Sim.  79 ;  Attorney-General  v,  Wilson,  1  Cr.  &  Ph. 
1 ;  Oliver  v.  Piatt,  8  How.  U.  S.  838  ;  Cunningham  v.  Pell,  5  Paige  612.  In 
White  V.  Tamer,  1  B.  Mon.  130,  it  was  held,  that  all  the  persons  concerned 
in  suppressing  a  will,  by  which  slaves  who  were  emancipated  are  thereby 
retained  in  slavery,  are  jointly  liable  to  a  decree  for  damages;  and  if  one  of 
the  parties  has  died,  his  representatives  should  be  made  parties  to  the  suit  for 
freedom. 

'  Seddon  r.  Connell,  10  Sim.  79. 

*  Brooks  V.  Stuart,  1  Beav.  512;  Boane  v.  Pickett,  2  English  (Ark.)  510; 
Hart  V.  Coffee,  4  Jones  £q.  822.  So  the  principal  debtor  must  be  a  party  in 
a  bill  by  a  surety  against  the  creditor  for  relief:  Vilas  v.  Jones,  1  Comst.  284, 
Bronson,  J.  So  also  he  must  be  in  a  bill  by  a  co-surety  to  make  another  con- 
tribute :  Treacot  r.  Smyth,  1  McCord's  Ch.  301.  Where  a  party  liable  to  con- 
tribute 18  insolvent,  he  need  not  be  joined  in  the  bill :  Watts  v.  Gayle,  20  Ala. 
817 ;  Montague  v.  Turpin,  8  Gratt.  458.  But  the  insolvency  must  be  at  the 
time  of  bill  filed  :  Young  v.  Lyons,  8  Gill  162.  See,  in  addition  as  to  these 
points,  note,  p.  269,  supra.  Where  a  surety  has  paid  the  debt  of  his  principal 
he  may  proceed  against  him,  or  may  subject  a  fund  which  he  has  provided, 
without  making  the  creditor  a  party ;  but  where  the  debt  is  unpaid,  and  the 
surety  seeks  for  exoneration,  there,  as  a  matter  of  course,  the  creditor  must  be 
made  a  party ;  for  the  relief  is  not  to  have  the  amount  paid  to  the  surety,  but 
paid  to  the  creditor,  who  is  decreed  to  accept  it  in  discharge  of  his  liability : 
Murphy  v.  Jackson,  5  Jones  Eq.  14. 

*  Knight  V.  Knight,  8  P.  Wms.  888. 

*  82d  Order  of  August,  1841.    See  Rule  11.  U.  S.  Courts  in  £q. ;  Penn.  t. 
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r*320l   *^^  interest  of  every  absent  member  in  the  daim  made  or 
resisted  is  identical  with  that  of  tibe  members  who  are  per- 
sonally before  the  court* 

The  most  ordinary  instances  of  this  dispensation  are  in  soits  by 
creditors  or  l^atees.  For  as  a  single  creditor  or  l^atee  may  sne 
for  his  demand  out  of  the  personal  assets^  without  bringing  the 
others  before  the  court^  it  is  rather  matter  of  convenience  than  of 
indulgence  to  permit  such  a  suit  by  a  few  on  bdialf  of  all;  and 

^  See  upon  this  subject,  Clements  v.  Bowes,  1  Drew.  684;  16  Jnr.  96; 
Macbride  v.  Lindsay,  9  Hare  574 ;  Long  v.  Storie,  22  L.  J.  Ch.  200 ;  Salo- 
mons V.  Laing,  12  Beav.  877 ;  Duke  of  Devon  v.  Eglin,  14  Id.  630 ;  Mullock 
V,  Jenkins,  Id.  628 ;  Harmer  v.  Grooding,  8  De  Q.  &  Sm.  407 ;  Carey  v. 
Hoxey,  11  Ga.  645;  Putnam  r.  Sweet,  1  Chand.  (Wis.)  287;  Hill  r.  Com- 
missioners, 1  Pars.  Eq.  501 ;  Smith  v.  Swormstekt,  16  How.  U.  8.  288 ; 
Whitney  v.  Mayo,  15  111.  251 ;  Thornton  v,  Hightower,  17  Ga.  1 ;  Stimson 
p.  Lewis,  86  Yt.  91 ;  Smith  v,  Bartholomew,  42  Id.  856 ;  Hendriz  o.  Money, 
1  Bush  (Ky.)  806;  Davis  v,  Clabaugh,  80  Md.  508;  Douglass  County  v. 
Walbridge,  88  Wis.  179 ;  Carey  r.  Brown«  58  Cal.  180 ;  Tinkler  r.  Swaym'e, 
71  Ind.  562;  Norris  v.  Bean,  17  W.  Va.  655;  Libby  v.  Norris,  142  Mass. 
246 ;  Goldsmith  v.  Gilliland,  24  Fed.  Rep.  154 ;  McHenry  v.  New  York, 
etc.,  Ry.,  25  Id.  65 ;  West.  Land,  etc.,  Co.  v.  Guinault,  87  Id.  528 ;  Mefl»- 
chaert  v,  Kennedy,  4  McCrary  C.  Ct.  188 ;  EUer  v.  Bergling,  8  Mac  Arthur 
(D.  C.)  189 ;  Cinn.,  etc.,  Ry.  v.  Citizens'  Bank,  22  Wedc.  L.  BnlL  248 ; 
Mc Arthur  t;.  Scott,  118  U.  S.  895.  Numerousness  does  not  always  and 
necessarily  constitute  an  exception  to  the  general  rule,  that  all  parties  inte>- 
rested  must  be  joined ;  it  is  only  where  they  are  so  very  numerous  that  to  join 
them  would  be  impracticable  without  almost  interminable  delays  and  other 
inconveniences,  which  would  obstruct  and  probably  defeat  the  ends  of  justice : 
Carey  v.  Hozey,  11  Ga.  645.  Whether  a  case  is  within  the  exoeptioo  is  a 
matter  of  discretion  with  the  Chancellor,  and  he  must  be  fully  advised  by  aU&. 
gation  and  proof  of  the  extent  of  the  litigation :  Id. ;  Society  for  Propagatioii 
of  Gospel  V.  Hartland,  2  Paine  C.  C.  586.  Thus,  on  a  bill  filed  by  some  next 
of  kin  on  behalf  of  themselves  and  all  others,  the  court  will  direct  that  some 
evidence  be  produced  to  show  that  the  others  were  inconveniently  nameroa% 
before  the  decree  is  drawn  up:  Leathart  v.  Thome,  15  Jnr.  162,  762.  On  a 
bill  by  some  shareholders  of  a  company  on  behalf  of  the  rest,  the  direetcn,  so 
far  as  no  relief  is  sought  against  them,  do  not  constitute  a  distinct  daas  from 
the  rest,  so  as  to  be  necessary  parties :  Clements  v,  Bowes,  16  Jar.  96 ;  1 
Drew.  684.  But  a  bill  on  behalf  of  all  shareholders,  complaining  of  tnmsao- 
tions  in  which  some  have  concurred,  cannot  be  maintained :  Kent  o.  Jadcaon, 
14  Beav.  869 ;  2  De  G.,  M.  &  G.  49. 

See  also  Rule  No.  xlviii.  U.  S.  Courts  in  Equity;  No.  ▼•  Peniia.;  by 
which  it  is  provided  that  where  the  parties  are  very  numerous  the  court  may^ 
in  its  discretion,  dispense  with  the  joinder  of  alL 
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it  tends  to  prevent  several  salts  hy  several  creditors  or  l^atees^ 
which  would  be  inconvenient  in  the  administration  and  burden- 
some on  the  fond  administered.^  The  role,  however^  is  not  con- 
fined to  cases  of  this  class^  but  has  been  extended  to  other  cases 
where  several  persons  have  distinct  rights  on  a  common  fund;  as 
creditors  under  a  trust  deed^  residuary  l^atees,  or  next  of  kin ; 
and  in  such  cases,  if  the  parties  are  very  numerous,  one  has  been 
allowed  to  sue  on  behalf  of  all,  although  he  could  not  have  sued 
for  his  separate  share  without  bringing  the  others  before  the  court. 
The  ground  for  this  indulgence  is,  that  if  all  were  made  actual 
parties  the  suit  would  be  liable  to  frequent  abatements,  and  it 
would  be  practically  impossible  to  bring  it  to  a  hearing.  The 
court,  however,  in  such  cases  will  not  proceed  to  a  decree  until  it 
is  satisfied  that  the  interest  of  all  is  fidrly  represented,  and  that 
there  would  be  a  preponderating  inconvenience  in  bringing  them 
individually  before  it.* 

The  same  principle  applies  where  there  is  a  common  right 
against  the  defendants,  e.  g.,  where  relief  is  sought  on  behalf  of  a 
partnership  or  other  numerous  body  against  strangers,  or  on  behalf 
of  all  the  members  of  such  body  except  the  defendants,  against 

^  Mitf.  166.  One  legatee  may  file  a  bill  in  behalf  of  himself  and  the  other 
legatees  who  may  choose  to  come  in,  against  the  executors  for  an  account  and 
payment ;  but  where  the  bill  is  for  the  residue,  all  the  residuary  l^:atees  must 
be  made  parties :  Brown  v.  Ricketts,  8  Johns.  Ch.  553  ;  Davoue  v.  Fanning, 
4  Id.  199.  But  see  Hallett  v,  Hallett,  2  Paige  Ch.  15,  in  which  it  was  held 
that  one  residuary  legatee  may  file  a  bill  on  behalf  of  himself  and  all  others 
standing  in  the  same  situation,  and  it  is  not  necessary  to  make  them  all  parties 
to  the  suit. 

In  a  suit  against  the  personal  representatives  of  a  deceased  debtor  to  recover 
a  debt  due  from  his  estate,  it  is  only  necessary  for  the  complainant  to  file  the 
bill  in  behalf  of  himself  and  of  all  other  creditors  in  the  same  situation,  when 
it  appears  upon  the  face  of  the  bill  that  there  will  be  a  deficiency  in  the  fund, 
and  that  there  are  other  creditors  entitled  to  a  ratable  proportion  with  the 
complainants:  Dias  v.  Bouchard,  10  Paige  445. 

As  to  the  light  of  one  distributee  of  an  estate  to  file  a  bill  on  behalf  of  him- 
self and  other  distributees,  and  whether  to  a  bill  by  one  distributee  the  others 
must  be  made  parties,  see  Messerrey  v.  Barelli,  Riley's  Ch.  188 ;  Cherry  v. 
Belcher,  5  Stew.  &  Port.  188 ;  Turley  v.  Young,  5  J.  J.  Marsh.  188 ;  Rich- 
ardson V,  Hunt)  2  Munf.  148  ;  Van  Bokkelen  v.  Cook,  5  Sawyer  C.  Ct.  587. 

'  Mitf.  167 ;  Harrey  v.  Harvey,  4  Beav.  215 ;  Hawkins  t?.  Hawkins,  1  Hare 
548. 
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members  who  have  committed  a  wroDg.  Such  a  bill  has  aooord- 
ingly  been  sustained  on  behalf  of  a  company  against  the  directors 
to  redress  or  *prevent  a  misapplication  of  the  funds/  on  p^^^o-^ 
behalf  of  the  inhabitants  of  a  parish  against  the  commis-  *-  -■ 
sioners  under  an  act  of  Parliament  to  restrain  an  injury  to  their 
common  right,'  and  on  behalf  of  a  company  against  third  parties 
to  enforce  or  rescind  a  contract^  or  to  obtain  an  injunction  against 
proceedings  at  law.'    And  e  converso  it  has  been  held  that  where  a 

*  Chancery  v.  May,  Pr.  in  Ch.  592 ;  Hicbens  v.  CongreTe,  4  Boas.  562 ; 
Preston  v.  Grand  Collier  Dock  Company,  11  Sim.  327;  Mozley  o.  Akton,  1 
Ph.  790. 

'  Attorney-General  v.  Heelis,  2  j3.  &  S.  67 ;  Bromley  v.  Smith,  1  Sim.  8. 

*  Taylor  v.  Salmon,  4  M.  &  C.  134;  Small  v.  Attwood,  Yoange  407; 
Fenne  v.  Craig,  3  Y.  &  C.  216;  Lund  v.  Blanshard,  4  Hare  9  and  290. 
Where  the  associates  or  shareholders  of  a  priyate  association  are  nnmeronsy  a 
bill  may  be  filed  by  one  of  such  associates,  on  behalf  of  himself  and  all  the 
others,  against  the  trustees  of  such  association,  to  compel  the  execution  of  the 
trust,  and  for  an  account  and  distribution  of  the  funds  and  property  of  the 
sociation  among  the  shareholders.  And  it  is  not  necessary  that  all  of  the 
sociates  should  unite  in  a  bill  for  that  purpose :  Mann  v.  Butler,  2  Barb.  Ch. 
362 ;  Beatty  v.  Kurtz,  2  Pet.  566 ;  The  New  London  Bank  v.  Lee,  11  Conii« 
112;  Goldman  v.  Page,  59  Miss.  404.  But  the  others  mnrt  either  be  made 
parties  defendant,  or  the  suit  must  profess  to  be  as  well  in  their  behalf  as  that 
of  the  complainants :  Whitney  o.  Mayo,  1 7  111.  252  ;  New  England  Bank  o. 
Stockholders,  etc.,  6  R.  L  191 ;  Bengley  v.  Wheeler,  45  Mich.  493.  Where 
a  large  number  of  persons  are  associated  for  the  purpose  of  trade,  the  legal 
title  to  all  their  property  being  in  a  part  of  them  for  the  benefit  of  the  whole, 
it  is  sufficient  if  those  having  the  legal  title  be  made  parties  defendant  or  com- 
plainant in  a  bill  in  equity :  Martin  v.  Dryden,  1  Gilm.  1S7. 

But  a  bill  will  not  lie  by  a  freeholder  or  inhabitant  of  a  town,  in  behalf  of  the 
town,  respecting  its  common  property,  without  the  consent  of  the  town  duly 
declared :  Denton  v.  Jackson,  2  Johns.  Ch.  320.  In  a  bill  to  contest  an  elec- 
tion for  organizing  a  village  the  public  must  be  made  a  party :  Lusk  v.  Thatcher, 
102  111.  60.  Individual  stockholders  of  an  incorporated  company  cannot  file 
a  bill  against  the  agent  and  treasurer  of  the  company  for  misconduct  and 
account ;  such  a  bill  should  emanate  from  and  be  filed  in  the  name  of  the  cof^- 
porate  body ;  cf,  Stockton  v.  Anderson,  40  N.  J.  £q.  4S6.  In  some  cases  in- 
dividual  stockholders  can  file  bills,  but  only  where  the  officers  have  the  control, 
and  are  guilty  of  breach  of  duty  as  trustees :  Forbes  v.  Whttlock,  3  Ed.  Ch. 
446 ;  Bronson  v.  La  Crosse  B.  B.  Co.,  2  Wall.  S.  C.  302. 

A  single  stockholder  may  file  a  bill  on  behalf  of  himself  and  others,  to  re- 
strain directors  of  a  company  from  acts  ultra  viret :  Natosch  9.  Irving,  Ap- 
pendix to  Grow  on  Partnership  576 ;  Colman  o.  The  Eastern  Counties  Railway 
Co.,  10  Beav.  1;  Simpson  v.  The  Hotel  Co.,  8  H.  L.  Caa.  717;  Giflbrd  p. 
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person  has  a  right  against  several  individuals  who  are  liable  to 
common  obligations,  a  bill  may  be  filed  against  some  on  behalf  of 
all,  provided  such  a  number  be  brought  before  the  eoort  as  will 
iairlj  represent  their  interests.^  And  on  a  bill  so  framed  the  eourt 
will  make  a  decree  binding  all,  although  so  fitr  as  the  absent  par- 
ties are  ooncemed  it  cannot  make  them  do  any  specific  act' 

In  order,  however,  that  the  principle  of  the  exception  may  apply, 
it  is  essential  that  the  parties  represented,  and  those  who  profess  to 
represent  them,  should  have  strictly  identical  interests.  If  that  be 
not  the  case,  but  the  suit  be  one  which  will  bring  into  controversy 
their  mutual  rights,  they  must  all  be  personally  before  the  court 
As,  for  example,  where  the  real  object  of  a  suit  is  to  obtain  a  de* 
dsion,  whether  consistently  with  the  articles  of  a  company  there 
can  be  a  dissolution  and  division  of  the  funds,  or  whether  an 
alleged  dissolution  is  fraudulent,  or  for  the  purpose  of  obtaining 
directions  for  managing  the  business,  or  having  the  partnership  dis- 
solved and  the  like,  a  bill  would  be  held  objectionable  unless  all 
the  partners  were  parties,  because  every  one  of  the  absent  partners 
would  have  a  separate  and  substantial  interest  in  the  question  of 
right' 

The  New  Jersey  R.  R.  Co.,  2  Stockton  171 ;  Stevens  v.  Rutland  &  Burlington 
R.  R.,  29  Vt  545 ;  see  also  Philadelphia  &  Erie  R.  R.  v.  Catawissa  R.  R., 
53  Pa.  St  20. 

1  In  a  bill  against  an  unincorporated  banking  company,  the  members  of  which 
are  numerous,  and  in  part  unknown,  it  is  not  necessary  to  bring  all  the  stock- 
holders before  the  court,  before  a  decree  can  be  made :  Mandeville  v.  Riggs,  2 
Pet.  482.     See  also  Dana  v.  Brown,  1  J.  J.  Marsh.  804. 

'  Meuz  V.  Maltby,  2  8w.  277  ;  Adair  v.  New  Riyer  Company,  11  Yes.  429 ; 
Lanchester  v.  Thompson,  5  Mad.  4,  18 ;  Attwood  v.  Small,  9  L.  J.  Ch. 
182;  6  CI.  &F.  282. 

*  Beaumont  v,  Meredith,  8  Y.  &  B.  180;  Evans  v.  Stokes,  1  E.  24;  Yan 
Sandaa  v.  Moore,  1  Buss.  441 ;  Long  v.  Yonge,  2  Sim.  869.  If  a  bill  in  equity 
be  brought  by  one  of  several  partners,  founded  on  partnership  transactions,  and 
some  of  the  partners  are  insolvent,  stiU  they  must  be  made  parties ;  and,  if 
bankrupts,  their  assignees  should  be  made  parties  in  their  stead :  Fuller  r.  Ben^- 
jamin,  28  Me.  255.  See  also  Hoy  v.  McMurry,  1  Litt.  864 ;  Dozier  v.  Ed- 
wards, 8  Id.  67  ;  Noyes  v.  Sawyer,  8  Yt.  160.  Tet  see  Townsend  v.  Auger, 
8  Conn.  854.  Where  the  bill  averred  that  the  defendant  had  agreed  to  pay 
the  partnership  debts,  and  indemnify  his  co-partner,  it  was  held  that  the  other 
partner  was  a  necessary  party :  Fowle  v.  Toiry,  181  Mass.  289. 
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r^coooi  ^^^  appears  to  have  been  at  one  time  consideied  impos- 
sible that  any  bill  for  winding  up  a  partnership  shonld  be 
sustained  unless  a  dissolution  were  also  sought,  and  eveiy  partner 
were  personally  joined.  In  the  case  of  unincorporated  joint  stock 
companies,  and  of  other  numerous  partnerships,  this  rule  operated 
practically  as  a  denial  of  relief,  but  it  has  been  relaxed,  as  we  have 
already  seen,  in  their  favor,  and  bills  have  been  sustained  ^ich 
asked  more  limited  relief,  viz.,  that  the  assets  of  such  partnership, 
on  its  abandonment  or  insolvency,  might  be  collected  and  applied 
in  discharge  of  the  debts,  leaving  questions  of  distribution  and 
contribution,  as  between  the  partners,  entirely  open  for  fhtnre  set- 
tlement. A  bill  of  this  latter  kind  does  not  bring  into  contro- 
versy the  rights  of  individual  partners,  and  may  therefore  be 
sustained  by  a  few  partners  on  behalf  of  all,  against  the  directors 
of  the  company.  And  it  has  been  suggested  that^  even  on  a  bill 
praying  a  dissolution,  tiie  presence  of  all  might,  perhaps,  be  dis- 
pensed with,  provided  there  were  a  strong  necessity  shown,  and 
sufficient  parties  were  before  the  court  to  represent  each  conflicting 
interest,  and  to  discuss  the  questions  freely  and  without  restraint.^ 

In  cases  where  persons  interested  are  out  of  the  jurisdiction  of  the 
court,  it  is  sufficient  to  state  that  fact  in  the  bill,  and  to  pray  that 
process  may  issue  on  their  return ;  and  if  the  statement  be  substan- 
tiated by  pnx)f  at  the  hearing,  thar  appearance  in  the  suit  will  be 
dispensed  with.'  The  power  of  the  court  to  proceed  to  a  decree  in 
their  absence  will  depend  on  the  nature  of  their  interest^  and  the 
mode  in  which  it  will  be  afiected  by  the  decree.  If  they  are  only 
passive  objects  of  the  judgment  of  the  court,  or  their  ri^ts  are  in- 
cidental to  those  of  parties  before  the  court,  a  complete  detomina- 
riicQooi  ^^^  ™^7  ^  obtained.  *But  if  they  are  to  be  active  in 
performing  the  decree,  or  if  they  have  rights  wholly  dis- 
tinct from  those  of  the  other  parties,  the  court,  in  their  absence;, 

I  Supra,  Partnenbip;  Wallworth  v.  Holt,  4  M.  &  C.  619;  BichardMn  v. 
Larpent,  2  N.  C.  C.  607  ;  Richardson  v.  Hastings,  7  beav.  SOI,  828 ;  Cloogli  p. 
Radclifie,  1  De  G.  &  Sm.  164 ;  Apperlj  v.  Paige,  1  Ph.  779  ;  Wilson  v.  Stan- 
hope,  2  ColL  629. 

'  Burton  v.  Egginton,  1  Hare  488  ;  Mnnoz  v.  De  Mastet,  1  Beav.  109.  See 
Spivey  r.  Jenkins,  1  Ired.  £q.  126 ;  Milligan  tr.  MiUedge,  8  Cranch  220 ;  Laiiw 
hart  r.  Reilly,  8  Dessaos.  690;  Rule  No.  xWii.  U.  S.  Courts  in  £q. ;  No.  ▼• 
Penna. 
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cannot  proceed  to  a  determination  against  them.^  The  powers  con- 
ferred by  statute  of  serving  snch  parties  with  process  abroad,  and 
thos  bringing  them  before  the  court,  will  be  presently  considered. 

1  Mitf.  on  Pleading  82 ;  FeQ  v.  Brown,  2  B.  C.  C.  276 ;  Brown  v.  Bloant,  2 
Ross.  &  M.  S8 ;  Willats  v.  Busby,  5  B«av.  198  ;  1  Dan.  Ch.  P.  199,  200.  See 
Joy  p.  Wirtz,  1  Wash.  C.  C.  517  ;  Mallow  v.  Hinde,  12  Wheat.  198  ;  Corron 
V.  Mallaudon,  19  How.  118.  In  a  suit  to  recoyer  a  debt  against  the  estate  of  a 
deceased  partner,  the  other  partners  are  proper  and  necessary  parties;  and 
although  when  they  are  out  of  the  jurisdiction  of  the  court  they  may  be  dis- 
pensed with,  yet  this  exception  does  not  apply  to  cases  involving  important 
rights  of  the  absent  partners,  and  especially  not  to  cases  where  tiie  facts  are 
mainly  in  their  knowledge,  or  where  the  circumstances  occurred  in  tlie  place 
where  they  are :  Yose  i7.  Philbrook,  8  Story  886.  See  Burwell  o.  Cawood,  2 
How.  (U.  S.)  575 ;  Wilson  v.  City  Bank,  8  Sumner  422. 

The  Supreme  Court  of  the  United  States  will  not  make  a  final  decree  upon 
the  merits  of  a  case,  unless  all  persons  essentially  interested  are  parties, 
although  some  of  those  persons  are  not  within  the  jurisdiction  of  the  court : 
Russell  p.  Clark,  7  Cranch  69 ;  but  see  now  the  Rule  in  Equity,  No.  xlvii.  See 
also  McPike  o.  Wells,  54  Miss.  186. 
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[♦324]  *CHAPTER    III. 

OF  PBOGESS  AND  APPEABANGE. 

After  the  bill  has  been  filed  it  is  next  requisite  that  the  «u&- 
poena}  should  be  served ;  that  the  defendant  should  enter  his  ap- 
pearanoe ;  and  that  after  appearanoe  he  should  put  in  his  defence. 
The  defence  may,  as  we  shall  hereafter  see,  be  of  four  kinds.  Dis- 
claimer, Demurrer,  Flea,  and  Answer.  But  the  most  usual  form, 
and  the  only  one  to  which  compulsory  process  applies,  is  that  of 
answer. 

The  ordinary  service  of  mihpoma  is  by  delivering  a  copy  to  the 
defendant  personally,  or  leaving  one  at  his  place  of  actual  resi- 
dence. And  in  special  cases,  where  an  absconding  or  absent  de- 
fendant has  a  recc^nized  agent  in  the  matter  litigated,  substituted 
service  on  such  agent  has  been  allowed.'  But  as  a  general  principle 
the  court  has  no  inherent  authority  to  dispense  with  service  on  the 
defendant  himself,  or  to  authorize  any  service  beyond  the  limits  of 
its  own  jurisdiction.' 

Assuming  the  svhpcena  to  be  duly  served,  the  defendant  must 
next  appear.  If  he  be  contumacious  and  refiise,  his  disobedience 
may  be  punished  as  a  contempt 

The  processes  of  contempt  were  originally  five,  viz  :— 

1.  A  writ  of  attachment  directed  to  the  sheriff  of  the  defend- 

^  In  some  of  the  United  States  the  Bobpoena  is  still  in  use ;  in  odiers,  as  in 
Pennsylvania,  service  by  copy  of  the  bill  is  substitnied.  See  Daniel's  Chan. 
Prac.  42S. 

*  Hobhonse  v.  Courtney,  12  Sim.  140;  Murray  v.  Yipart,  1  Ph.  521.  See 
on  this  subject,  Eckert  9.  Baeert,  4  Wash.  C.  G.  870 ;  Ward  r.  Seabnry,  Id. 
426,  472. 

*  Whitmore  v.  Ryan,  4  Hare  612.  See  as  to  service  of  process  abroad, 
Drummond  t7.  Drummond,  L.  R.  2  £q.  885 ;  2  Ch.  Ap.  82.  In  some  of  the 
states,  publication  is  authorized  by  statute,  in  the  case  of  non-resident  defend- 
ants. See  Haring  v,  Kauffman,  2  Beas.  297.  Such  provisions  have  been  held 
to  include  lunatics  in  their  effect :   Stui^es  o.  Longworth,  1  Oh.  St.  550. 
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ant's  county,  commanding  that  the  defendant's  person  shonid  be 
attadied.  To  this  writ  the  sheriff  might  retom,  1.  That  he  had  the 
defendant  in  costody ;  2.  That  he  had*  taken  him,  but  had  accepted 
bail ;  3.  That  he  could  not  *find  him  within  his  bailiwick.  r^ooRi 
On  the  first  of  these  returns  being  made,  the  defendant 
was  brought  up  by  habeas  corpus,  on  the  second  by  the  messenger 
of  the  court,  or  the  serjeant-at-arms,  and  in  either  case  was  com- 
mitted to  the  Fleet,  now  altered  to  the  Queen's  Prison.  On  the 
third  return,  that  of  non  est  inventus^  the  next  process  of  contempt 
issued. 

2.  A  writ  of  attachment  with  proclamations ;  on  which  the  same 
returns  might  be  made,  and  the  same  results  would  follow. 

3.  A  writ  of  rebellion  directed  to  commissioners  appointed  by 
the  court,  and  extending  into  all  the  counties  of  England.  On 
this  process  no  bail  could  be  taken,  but  the  commissioners  either 
brought  the  defendant  up  in  custody,  on  which  he  was  committed 
to  the  Fleet ;  or  made  a  return  of  non  ed  tnoen^,  upon  which 
followed, 

4.  An  order  that  the  serjeant-at-arms,  as  the  immediate  officer 
of  the  court,  should  effect  the  arrest.  If  an  arrest  were  made 
under  this  process,  it  was  followed,  like  other  arrests,  by  committal 
to  the  Fleet.  But  if  the  return  were  non  est  inveniuSy  there  was- 
no  further  process  against  the  person. 

5.  A  writ  of  sequestration,  issuable  only  on  the  return  non  esf 
ifwentus  of  the  seijeant-at-arms,  or  on  a  defendant  in  custody  being 
committed  to  the  Fleet.  This  writ  was  issued,  not  against  the 
person,  but  against  the  property  of  the  defendant,  and  authorized 
the  sequestrators  to  take  his  goods  and  personal  estate  and  to  enter 
on  his  real  estate,  and  to  sequester  the  rents  and  profits.  If  the 
sequestration  proved  ineffectual  there  was  no  further  process.  And 
in  the  reign  of  Elizabeth  .even  the  right  to  sequester  was  disputed,, 
and  it  was  said  by  the  judges  that  the  court  had  no  authority  be» 
yond  personal  commitment,  and  that  if  a  sequestrator  were  killed 
in  the  execution  of  process  it  was  not  murder.^ 

"^In  the  case  of  a  peraon  having  privily  of  peerage  or  p^n^/s-i 
Parliament,  and  exempt,  therefore,  Scorn  committal  for  >-  -I 
civil  contempt,*   a  sequestration  niri  was  substituted  for  an  at- 

1  1  Smith  C.  P.  571.  *  Welletlej's  Case,  2  B.  &  M.  689. 
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tachment,  which  if  no  caase  were  shown  was  afterwards  made 
absolute.  In  the  case  of  a  corporation,  which  cannot  be  attached, 
the  first  process  was  by  didringaSy  and  the  second  hj  seqaestration. 

Assoming  an  appearance  to  be  entered,  an  answer  was  next  re- 
quired. And  if  this  were  refiised,  the  process  of  contempt  was 
again  enforced;  but  if  resisted  to  a  sequestration,  the  plaintiff  was 
not  restricted  to  that  remedy,  but  on  issuing  the  writ  might  apply 
to  the  court  to  take  his  bill  pro  conf€990y  and  to  decree  against  the 
defendant  on  the  assumption  of  its  truth. 

If  a  decree  were  ultimately  made  against  the  defendant  its  per- 
formance was  enforced  by  a  like  process  of  contempt^  with  the 
exception  that  the  attachment  was  not  bailable. 

In  addition  to  other  inconveniences  of  being  in  contempt^  it  has 
the  effect  of  preventing  a  party  from  making  any  application  to  the 
court  in  the  same  cause,  except  for  the  purpose  of  clearing  sndi 
contempt.^ 

It  is  obvious,  from  the  nature  of  the  process  of  contempt,  that  if 
a  defendant  absconded  so  as  to  avoid  its  operation,  or  if,  when 
arrested  under  it,  he  perversely  refused  to  submit,  there  were  no 
means  of  compelling  obedience.  And  on  the  other  hand,  if  a  de- 
fendant in  custody  under  process  were  incapable  of  doing  the  re- 
quired act,  his  committal  was  practically  imprisonment  for  life. 

Several  attempts  have  been  made  by  the  L^slature  to  remedy 
these  evils.  But  the  earliest  of  those  which  need  here  be  noticed 
is  that  made  by  1  Wm.  4,  c  36,  afterwards  amended  by  2  Wm.  4, 
c.  58,  and  generally  known  as  Sir  Edward  Sugden's  Act 

The  provisions  of  this  act,  besides  abridging  under  certain  dr- 

r*3271  ^"°^«*^^  *^  «^^"^  P'*'^  ^^  contempt,  applied  ♦espe- 
^  -^  dally  to  three  classes  of  persons ;  viz.,  absconding  defen- 
dants, privil^ed  defendants,  and  defendants  in  custody  xmdet 
process.  In  respect  to  the  former  dass,  it  authorized  the  court  to 
make  an  order  for  the  defendant's  appearance,  and  on  due  publica- 
tion of  such  order  to  dispense  with  both  service  and  appearBnce, 
and  proceed  at  once  to  take  the  bill  pro  eonfuso.  In  respect  to  the 
other  two  classes,  it  authorized  an  appearance  to  be  entered  for 
them ;  shortened  the  steps  for  taking  the  bill  pro  eofi^emoj  and 
conferred  on  bills  taken  pro  eonfe89o  under  it  additional  efficacy, 

>  1  Dan.  Ch.  P.  450. 
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by  directing  that  they  should  not  only  warrant  a  decree,  but  ehoold 
be  evidence  in  any  other  proceeding  as  equivalent  to  an  admission 
by  answer.  It^  at  the  same  time,  provided  for  the  protection  of  a 
defendant  in  custody,  by  requiring  that  he  should,  within  a  limited 
time,  be  brought  by  the  plaintiff  to  the  bar  of  the  court,  to  be  there 
dealt  with  as  pointed  out  by  the  act ;  and  that,  within  a  fiirther 
limited  time,  the  plaintiff  should  proceed  according  to  the  nature 
of  the  contempt  to  enter  an  appearance  for  him,  or  to  have  his  bill 
taken  pro  confessOy  and  that,  in  de&ult  of  his  so  doing,  the  de- 
fendant should  be  dischaiged. 

The  case  of  absent  defendants,  not  having  absconded  to  avoid 
process,  was  provided  for  to  a  limited  extent  by  2  Wm.  4,  c  33, 
and  6  Wm.  4,  c.  82,  authorizing  service  abroad.  But  those  acts 
applied  to  such  suits  only  as  had  reference  to  hereditaments  in 
England,  Wales,  or  Ireland,  or  to  encumbrances  thereon,  or  to 
stock  or  shares,  or  the  dividends  thereof. 

The  partial  remedies  afforded  by  these  acts  have  been  extended 
by  the  statutes  of  the  present  reign,  for  "  fiiciUtating  tiie  Adminis- 
tration of  Justice  in  the  Court  of  Chancery,''  and  by  the  general 
orders  made  under  them.^ 

The  present  process  of  the  court  for  enforcing  obedience  is  chiefly 
r^ulated  by  those  orders,  and  it  is  therefore  ^necessary  to   r«oooi 
point  out  in  what  respect  they  have  modified  the  previous 
system. 

1.  They  have  remedied  some  of  the  difficulties  respecting  service 
of  process,  by  directing  that  where  a  defendant,  having  been  in  this 
country  within  two  years  before  the  wbpoBna  issued,  appears  to 
have  absconded  to  avoid  process,  an  order  for  his  appearance  duly 
published  may  be  substituted  for  such  service,  and  that  when  a 
defendant  in  any  suit  is  out  of  the  jurisdiction,  an  order  may  be 
made,  on  satisfictory  evidence  of  his  probable  abode,  authorizing 
service  abroad.' 

2.  They  have  shortened  the  process  of  contempt  by  abolishing 

>  8  It  4  Vict  c.  94 ;  4  &  5  Id.  c.  52 ;  S  &  9  Id.  c.  105 ;  General  Orders  of 
Angnst,  1S41 ;  April,  1842 ;  and  May,  1845. 

'  1845,  xxxi.,  xxxiii.  Under  the  present  rales,  the  court  will  exercise  dis- 
cretion in  allowing  or  disallowing  senrice  oat  of  the  jurisdiction,  and  in  so  doing 
will  consider  evidence  as  to  the  merits:  SociM  66n6rale  v.  Dreyfas  Bros., 

29  Ch.  D.  289. 
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the  writ  of  attachment  with  prodamations,  and  the  writ  of  rebel- 
lion in  all  cases ;  and  by  abolishing  the  use  of  the  messenger  and 
serjeant-at-arms,  in  the  case  of  contempts  for  non-appeamce.' 

3.  They  have  provided  for  de&ults  in  appearance,  bj  distinct 
r^ulations  for  the  several  cases  of  an  adult  and  capable  defendant 
served  within  the  jurisdiction,  of  an  absconding  defendant  on 
whom  an  order  to  appear  has  been  made,  of  an  in&nt  or  person  of 
unsound  mind,  and  of  a  defendant  served  out  of  the  jurisdiction ; 
authorizing  in  each  case  under  certain  restrictions  an  appearance  to 
be  entered  for  such  defendant'  And  their  efleot  appears  to  be  that 
on  n^leot  by  a  defendant  to  appear,  the  plaintiff  may  waive  all 
process  of  contempt  and  enter  an  appearance  for  him ;  or  may,  at 
his  option,  issue  an  attachment.  But  on  the  return  of  this  writ^ 
whether  it  be  ^^  in  prison,'^  '^  eepi  eorpuSy^^  or  ^^  Tum  est  moentuSy^^  he 
can  issue  no  further  process,  but  must  proceed  to  enter  an  appear- 
ance ;  for  in  the  first  case  he  is  expressly  bound  to  do  so  by  1  Wm. 
4,  c.  36,  s.  13 ;  in  the  second  he  cannot  have  a  messenger,  and  has, 
ri^ooQi  therefore,  no  means  of  reaching  the  defendant ;  and  in  *the 
I-  ^  third  he  cannot  have  a  serjeanlHit-arms,  and  a  sequeetm- 
tion  cannot  issue  on  an  inferior  process. 

4.  They  have  provided  for  defimlt  in  answering  after  an  appear- 
ance, whether  entered  by  or  for  the  defendant. 

In  this  case  there  are  three  modes  of  procedure  open  to  the  plain- 
tiff, viz.,  by  process  of  contempt,  by  taking  the  bill  pro  confesao, 
or  by  going  into  evidence  without  an^answer. 

If  he  adopt  the  first  course,  by  process  of  contempt,  he  may  issue 
an  attachment,  either  immediately  on  defiinlt,  or  if  the  defendant  is 
likely  to  abscond,  at  an  earlier  period.'  If  the  defendant  is  not 
taken  on  the  attachment,  the  plaintiff,  on  a  return  of  non  ed  m* 
wntugj  may  dispense  with  intermediate  process,  and  obtain  an  im- 
mediate sequestration.^  If  he  is  taken  the  plaintiff  must  proceed 
within  a  further  period  to  bring  him  to  the  bar  of  the  court,  to 
answer  his  contempt  there. 

The  second  course  open  to  the  plaintiff  is  that  of  taking  his  bill 
pro  eof^€89o.*    And  he  is  entitled  under  the  present  practice  to 


>  1841,  tI.,  vii.  '  1845, 

*  1845,  IxxxiL  «  1841,  ix. 

*  S«e,  on  this  subject.  Boles  of  U.  S.  Courts  in  Equity  No.  xriiL,  ete. ; 
in  Penna.  No.  ii.  and  ri. ;  Gueny  v.  Durham,  11  6a.  9 ;  Camdine  v,  O'Con^ 
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adopt  this  course  immediately  on  the  execution  of  an  attachment 
for  want  of  an  answer,  or  at  any  time  within  three  weeks  after- 
wards, or  whenever  he  is  unable,  with  due  diligence,  to  procure 
an  attachment  or  subsequent  process  for  want  of  answer  to  be 
executed*^ 

The  third  course  is  that  of  going  into  evidence  without  an 
answer,  which,  where  the  plaintiff  can  rely  on  the  strength  of  his 
evidence,  is  occasionally  advisable.  For  this  purpose  a  power  was 
given  by  the  llth  and  12ih  rules  of  Sir  E.  Sugden's  Act  to  file  a 
formal  answer  in  the  defendant's  name.  By  the  present  rules  a 
simpler  plan  is  adopted ;  and  the  plaintiff  is  authorized  to  file  a 
traversii^  note,  expressing  his  intention  to  proceed  as  if  an  answer 
had  been  filed  traversing  the  bill.' 

♦The  outline  which  has  been  just  given  of  the  process 
of  the  court  is  sufficient  to  explain  its  general  character.  ^  ^ 
Its  precise  details  would  be  foreign  to  the  purpose  of  the  present 
Treatise.*  And  we  will  now  proceed,  on  the  assumption  of  a 
r^ular  appearance  and  defence,  to  consider  in  what  manner  such 
defence  should  be  made. 

nor,  21  Ala.  578.  A  decree  pro  confauo  cannot  be  made  against  one  not 
served :  Barter  v.  Bobbins,  21  Ala.  585.  The  only  effect  of  a  decree  pro 
confeiso  is  to  enable  the  case  to  be  proceeded  with  ex  parte  ;  unless  followed 
by  a  final  decree  it  settles  no  rights :  Lockhart  v.  Horn,  8  Woods  C.  Ct.  542. 

*  1845,  IzxTi.,  Ixxix.  '  1845,  lii.,  Iviii. 

'  1  Dan.  chap.  7,  8,  9,  10,  12.  "For  an  outline  of  the  present  system  under 
the  Judieatore  Acts,  see  Brett  Com.  684,  690,  etc. 


585 


331  ADAMSES  DOCTRIKE  OF  EQUITY. 


[*331]  *CHAPTER   IV. 

OF  THE  DEFENCE. 

The  grounds  of  defence  in  equity  may  be  divided  into  six 
dassesy  viz. : — 

1.  Want  of  jurisdiction  in  the  court,  where  the  equity  allied  is 
exclusively  cognizable  in  some  other  court  of  equity,  and  not  in 
chancery ;  as  if  the  suit  be  for  land  in  a  county  palatine,  or  the 
defendant  claim  the  privily  of  a  University.^ 

2.  Disability  in  the  plaintiff  to  sue,  as  if  he  be  an  outlaw,  or 
an  alien  enemy ;  or  in  the  defendant  to  be  sued,  as  if  he  be  an 
uncertificated  bankrupt ;  or  if  an  infant,  married  woman,  or  lunatic, 
attempt  to  sue  in  his  or  her  own  name.* 

3.  A  decision  already  made,  or  still  pending,  on  the  same  matter 
in  the  court  itself,  or  in  some  other  court  of  competent  jurisdiction.' 

4.  Want  of  equity,  where  no  case  is  established  on  the  merits.^ 
This  includes  not  only  cases  where  there  is  no  right  in  the  plain- 
tiff, but  also  those  where  his  right,  though  in  fiict  existing,  is  not 
alleged  with  sufficient  certainty  in  his  bill,  or  where  it  is  a  right  at 
law  and  not  in  equity ;  and  also  cases  of  lost  deeds,  interpleaders, 
etc.,  where  the  affidavit  required  for  transferring  the  jurisdictkm 
into  equity,  has  not  been  annexed  to  the  bilL* 

>  1  Dan.  Ch.  P.  509,  595.  •  1  Dan.  Chap.  S. 

*  See  Peane  v.  Dobinson,  L.  R.  1  Eq.  241. 

^  A  defendant  need  not  demur  to  a  biU  that  is  wanting  in  eqnitj,  hot  may, 
at  any  time,  reach  the  defect  by  motion  to  dismiss :  Lockard  v.  Lockard,  16 
Ala.  423 ;  but  see  firill  v.  Stiles,  85  HI.  805.  But,  if  not  demnired  to,  eri. 
dence  will  be  receiyed  in  support  of  its  allegations:  Grorea  o.  Fulsome,  16 
Mo.  543.  A  special  reservation  hj  a  defendant  in  his  answer  of  ezceptiooa 
to  the  sufficiency  of  a  biU  for  want  of  equity,  has  the  effect  of  a  demnrrer: 
Lovett  V.  Longmire,  14  Ark.  839. 

'  An  objection  to  the  jurisdiction  of  the  court  on  the  ground  that  the  plain, 
tiff  has  an  adequate  remedy  at  law,  must  be  taken  by  answer,  or  it  is  waired : 
Tenney  v.  State  Bank,  20  Wis.  152.  See  also  Pelk  v.  Sholte,  21  Iowa  463. 
If  the  defendant  files  a  cross  bill,  it  cures  a  defect  in  the  original  bill  as  to 
jurisdiction :  Sale  v,  McLean,  29  Ari^.  612. 
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6.  Moltlfarionsness  and  unduly  splitting  up  a  cause  of  suit. 

6.  Want  of  parties. 

*The  doctrines  which  affect  the  validity  of  each  of  these   r»qooi 
defences  are  not  material  to  be  here  considered.    Our  pres- 
ent inquiry  assumes  a  defence  to  exist,  and  is  directed  to  the  form 
in  which  it  should  be  made. 

The  forms  of  defence  are  four  in  number,  viz.,  Disdamier,  De* 
murrer,  Plea,  and  Answer.  A  disclaimer  denies  that  the  defend- 
ant has  any  interest  in  the  matter.  A  demurrer  submits  that  on 
the  plaintiff  ^s  own  showing  his  daim  is  bad.  A  plea  avers  some 
one  matter  of  avoidance,  or  denies  some  one  all^ation  in  the  bill, 
and  rests  the  defence  on  that  issue.  An  answer  puts  on  the  record 
the  whole  case  of  the  defendant,  whether  by  way  of  demurrer,  of 
avoidance,  or  of  denial,  and  whether  raisng  one  or  more  issues. 

A  defendant,  however,  is  not  necessarily  confined  to  one  of 
these  forms  of  defence,  but  may  use  two  or  more  of  them  against 
the  same  bill,  provided  he  applies  them  to  different  parts,  and 
distinctly  points  out  the  application  of  each.^  Such,  for  example, 
would  be  the  case  if  the  bill  prayed  a  conveyance  of  land,  as  to  part 
of  which  the  defendant  was  a  purchaser  for  value  without  notice, 
and  as  to  the  residue  was  affected  by  notice.  In  this  case  the  bill 
would  in  effect  be  combining  two  claims  to  be  met  by  the  defend- 
ant in  different  waj^ ;  and  accordingly  he  might  put  in  as  to  one 
part  of  the  land  a  plea  ^^  that  he  had  purchased  for  value  without 
notice,''  and  as  to  the  other  part  a  disclaimer  of  all  interest.'    A 

^  Bj  the  Equity  Rules  of  the  United  States  Courts,  No.  zxxii.,  it  is  pro- 
vided that  the  defendant  may,  at  any  time  before  the  bill  is  taken  for  confessed, 
or  afterwards,  with  the  leave  of  the  court,  demur  or  plead  to  the  whole  bill,  or 
to  part  of  it,  and  he  may  demur  to  part,  plead  to  part,  and  answer  as  to  the 
residue ;  but  in  every  case  in  which  the  bill  specially  charges  fraud  or  combi- 
nation, a  plea  to  such  part  must  be  accompanied  with  an  answer  fortifying  the 
plea,  and  explicitly  denying  the  fraud  and  combination,  and  the  &cts  on  which 
the  chaige  is  founded.  Under  this  rule  a  defendant  will  not  ordinarily  be 
allowed  to  file  a  demurrer  to  the  whole  bill,  and,  at  the  same  time,  several 
pleas :  U.  S.  v.  Am.  Bell  Tel.  Co.,  80  Fed.  Rep.  528.  And  he  may  not,  under 
a  similar  rule  in  Pennsylvania,  plead  or  answer,  and  demur  also  to  the  whole 
bill  or  to  the  same  part  of  it,  as  in  such  case  the  demurrer  is  overruled  by  the 
answ^ :  Barbey's  App.,  119  Pa.  St.  418.  In  Pennsylvania  (Rule  vi.)  no  de- 
murrer or  plea  is  allowed  to  be  filed  unless  supported  by  affidavit  that  it  is  not. 
interposed  for  delay ;  and,  if  a  plea,  that  it  is  true  in  point  of  fact. 

'  Mitf.  106,  819 ;  Wigr.  on  Discovery,  s.  13. 
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class  of  cases  also  exists,  in  which  the  claim  made  by  the  bill  is 
strictly  single,  and  cannot  therefore  be  met  by  several  defences,  in 
the  sense  in  which  the  expression  has  jast  been  used,  but  in  which 
the  bill  itself  is  so  constnicted  as  to  give  rise  to  a  peculiar  defence, 
compounded  of  plea  and  answer,  and  technically  termed  '^a  plea 
supported  by  an  answer/'  The  nature  of  this  defence  will  be  con- 
sidered under  the  head  of  Pleas. 

We  will  now  direct  our  attention  separately  to  each  of  the  four 
forms  of  defence* 

1.  A  disclaimer.  Ifthe  plaintiff,  demanding  certain  *pn>p- 
^  J  erty,  untruly  state  that  the  defendant  has  an  interest 
therein,  the  defendant  may  put  in  a  disclaimer  of  any  right  in  the 
matter.  If  this  be  done,  all  controversy  between  himself  and  the 
plaintiff  is  at  an  end,  and  he  may  be  either  dismissed  fix>m  the 
suit,  or  a  decree  made  against  him,  according  as  the  nature  of  the 
disclaimed  interest  and  the  plaintiff's  security  require.  -It  seldom, 
however,  happens  that  a  disclaimer  can  be  put  in  alone;  for  as  it  is 
possible  that  the  defendant  mieiy  have  had  an  interest  which  he  has 
parted  with,  or  may  have  set  up  an  unfounded  daim,  which  may 
make  him  liable  for  costs,  the  plaintiff  is  entitled  to  an  answer  on 
those  pointe.^  Of  course,  if  the  plaintiff  is  not  merely  seeking 
property  whidi  he  believes  the  defendant  to  claim,  but  is  actuaUy 
charging  the  defendant  as  accountable  for  a  wrong  committed,  a 
disclaimer  cannot  apply.' 

2.  The  principle  of  a  defence  by  demurrer  is  that  on  the  plain- 
tiff's own  showing,  his  daim  is  bad.'    It  is  applicable  to  any  defence 

1  A  diflclaimer  must  be  foil  and  explicit  in  all  respects,  and  be  accompanied 
bj  an  answer  denying  the  facts  deemed  necessary  to  be  denied :  Wortbington 
V.  Lee,  2  Bland  678.  Tbe  defendant  must  renounce  all  claim  to  the  subject  of 
the  demand  made  by  the  plaintiff's  bill,  in  any  capacity,  and  to  any  extent : 
Bentley  v.  Cowman,  6  Gill  &  J.  152.  A  proper  and  necessary  party  cannolt 
by  a  disclaimer,  avoid  his  liability  under  the  biU :  Bromberg  v.  Heyer,  C9 
Ala.  22.  A  defepdant  cannot,  by  a  disclaimer,  deprive  the  plaintiff  of  the 
right  to  require  a  full  answer  from  him,  unless  it  is  evident  that  the  defendant 
should  not,  after  the  disclaimer,  be  continued  a  party  to  the  suit :  Ellsworth 
V.  Curtis,  10  Paige  105 ;  Isham  v.  Miller,  44  N.  J.  £q.  61 ;  see  also  Spofford 
V.  Manning,  2  Edw.  Ch.  858;  Maxwell  v.  Wightwick,  L.  R.  8  £q.  210. 

>  Mitf.  on  Pleading  818;  Perkin  v.  Stafford,  10  Sim.  562;  Graham  «. 
Coape,  8  M.  &  C.  688 ;  Glassington  v.  Thwaites,  2  Buss.  458. 

*  A  demurrer  does  not  lie  to  an  antwer:  Crouch  o.  Kerr,  88  Fed.  Bepu 
549;  see  Johnson  v.  Conklin,  119  Ind.  109;  Copeland  v.  IfcCae,  5  W.  Ya. 
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which  can  be  made  out  from  the  allegations  in  the  bill^  but  the 
most  ordinary  grounds  of  demurrer  are^  want  of  jurisdiction,^  want 
of  equity,'  multi&riousness,'  and  want  of  parties/  The  frame  of 
a  demurrer  is  very  simple,  and,  after  the  formal  commencement, 
runs  thus :  '^  This  defendant  doth  demur  in  law  to.  the  said  bill, 
and  for  cause  of  demurrer  showeth  that  it  appears  by  the  said  bill 
that,''  etc.,  stating  in  the  r^ular  form  on  what  class  of  objection 
the  defendant  relies,  or  if  there  be  more  than  one  ground  of  objeo- 
tion,  stating  each  ground  suooessivdy  with  the  prefatory  words, 
'^and  for  fiirther  cause  of  demurrer,  this  defendant  showeth,''  etc., 
and  concluding  with  the  words,  ^'  wherefore  and  for  divers  other 
good  causes  of  demurrer  appearing  in  the  said  bill  this  defendant 
doth  demur  to  the  said  bill,  and  prays  the  judgment  of  this  honor- 
able court  whether  he  shall  be  compelled  to  make  any  other  answer 
thereto;  and  he  humbly  prays  to  be  hence  dismissed,  with  his 
reasonable  costs  in  this  behalf  sustained."  The  formal '^'state- 
ment, however,  of  the  causes  of  demurrer,  though  usual,  is  *-  -I 
not  absolutely  necessary  f  nor  does  the  statement  of  one  cause  pre- 
clude the  defendant  from  relying  in  argument  on  any  others  ex- 
tending to  the  same  part  of  the  bill ;  for  the  assertion  of  a  de- 
murrer is,  that  the  plaintiff  has  not,  on  his  own  showing,  made  out 
a  case,  and  if  that  position  can  be  established  on  any  ground,  the 

264.  If  an  answer  is  irr^nlar,  it  may  be  treated  as  no  answer  and  taken  off 
the  file ;  if  it  is  merely  defective,  it  must  be  excepted  to :  Travers  v,  Ross,  1 
McCart.  254 ;  Stone  v,  Moore,  26  111.  165.  And  a  demurrer  does  not  lie  to  a 
plea  or  to  a  replication ;  they  should  be  set  down  for  hearing :  Beck  v.  Beck, 
86  Miss.  72.  But  see  Shealj  v.  Toole,  64  6a.  519.  And  a  demurrer  to  a 
plea  is  sometimes  regarded  as  equivalent  to  setting  the  plea  down  for  argument : 
Rouskulp  9.  Kershner,  49  Md.  516. 

■  See  Miller-Magee  Co.  v.  Carpenter,  84  Fed.  Bep.  488 ;  Harwell  v,  Leh- 
man, 72  Ala.  844. 

.'  Dwight  V.  Smith,  20  Blatch.  210;  Farley  v.  Kittson,  120X7.  S.  803;  as 
that  the  defendant  has  a  remedy  at  law :  Bed  Jacket  Tribe  v,  Hoff,  88  N.  J. 
£q.  441;  Gage  v.  Mayer,  117  IlL  682;  Naudain  v.  Ormes,  8  MacArthur 
(D.  C.)  1. 

*  See  Stom  v.  Wallace,  54  Mich.  112. 

^  See  Hughes  v.  Hughes,  72  Ga.  178.  A  demurrer  for  want  of  proper  par- 
ties may  be  disregarded  when  the  answer  shows  that  all  the  parties  really  in- 
terested are  before  the  court :  Craft  v.  Bussell,  67  Ala.  9. 

'  See  Nash  v.  Smith,  6  Conn.  421 ;  Yanhorn  v.  Duckworth,  7  Ired.  £q. 
261. 
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demurrer  is  good*  In  such  a  case^  however^  the  defendant  will  not 
be  entitled  to  his  costs.^ 

The  form  of  demurrer  just  given  is  that  of  a  demurrer  to  the 
whole  bilL  But  although  a  demurrer  may  be  to  the  whole  bill^  it 
is  not  necessarily  of  that  extent ;  nor^  if  less  extensively  framed,  ia 
it  confined  to  any  particular  portion  of  the  bill..  It  may  be  to  the 
relief  sought,  it  may  be  to  the  discovery,  or  it  may  be  to  both,  or 
to  only  a  part  of  one  or  of  both.' 

If  it  be  to  the  whole  relief,  it  will  necessarily  extend  to  the  dis- 
covery, and  should  be  framed  accordingly;  for,  if  the  relief  cannot 
be  given,  it  would  be  idle  to  require  a  discovery;  and  if  the 
discovery  be  required  for  any  other  purpose,  it  should  be  sought  hy 
a  separate  and  independent  bill.'  If  the  demurrer  be  to  a  part 
only  of  the  relief,  it  will  not  necessarily  extend  to  the  discovery, 
because  discovery  may  be  necessary  for  obtaining  the  rest  of  the 
prayer.  It  may  also  happen  that  the  demurrer  will  leave  the  relief 
untouched,  and  will  extend  only  to  the  discovery  or  part  of  the 
discovery,  on  the  special  ground  that  the  subject-matter  is  one  in 
which  the  defendant  is  not  obliged  to  answer,  e.  g.,  where  it  would 
expose  him  to  a  penalty  or  forfeiture,  or  would  be  a  disclosure  of 
professional  confidence.^    But  unless  such  special  ground  exists  the 

1  Mitf.  217;  Welleslej  v.  Wtsllesley,  4  M.  &  C.  564;  1  Dan.  Ch.  P. 
5S9-545. 

'  Where  the  demnirer  does  not  ffo  to  the  whole  bill,  it  mnst  clearly  exptcai 
the  particular  part  which  it  is  designed  to  cover,  so  that  upon  a  reference  of 
the  answer  to  the  residue  of  the  biU  upon  exceptions  for  insufficiency,  the 
master  may  be  able  to  ascertain  precisely  how  far  the  demurrer  goes,  and  hoiw 
much  of  the  bill  remains  to  be  answered :  Janris  v.  Palmer,  1 1  Paige  650 ; 
Clancy  o.  Craine,  2  Dev.  £q.  863 ;  Gray  o.  Kegan,  23  Miss.  304 ;  Burch  v. 
Coney,  14  Jur.  1009. 

A  defendant  cannot  answer  a  bill  and  demur  to  the  interrogatories :  Kisor 
V.  Stancifer,  Wright  323. 

*  Morris  r.  Morgan,  10  Sim.  141.  See  Sousa  v.  Belcher,  3  Edw.  Clu 
117  ;  Miller  v.  Ford,  Saxton  358 ;  Welles  v.  River  Baisin  B.  B.  Co.,  Walk. 
Ch.  35 ;  Pool  V.  Lloyd,  5  Met.  525. 

*  Livingston  o.  Harris,  3  Paige  528 ;  Brownell  v.  Curtis  et  al.,  10  Id.  210 ; 
Dennison  v,  Yost,  61  Md.  189.  But  in  such  case  the  demurrer  should  be  coiw 
fined  to  such  parts  of  the  bill  as  tend  to  implicate  him  in  the  snpposed  crime : 
Burpee  v.  Smith,  Walk.  Ch.  327. 

To  a  bill  for  a  discovery  against  a  surviving  partner,  and  for  an  account,  a 
demurrer  to  the  discovery,  alleging  that  it  might  subject  him  to  penalties  under 
the  laws  of  the  United  States,  is  bad :  it  should  state  why  and  wberefora  a 
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general  rule  is  that  the  defendant  cannot  admit  the  right  of  .relief^ 
and  at  the  same  time  demur  to  the  discovery  bj  which  the  relief  is 
to  be  obtained.^  In  all  cases  alike  the  rule  ^prevails^  that 
the  extent  to  which  the  demurrer  is  meant  to  be  a  defence  *•  ^ 
should  be  distinctlj  pointed  out.'  And  if  the  protection  claimed 
be  too  extensive^  the  defence  will  fiul.  For  a  demurrer  cannot  be 
good  in  port  and  bad  in  part ;  but  if  it  be  general  to  the  whole 
billy  and  there  be  any  part,  either  as  to  relief  or  discovery,  to  which 
an  answer  is  requisite,  the  demurrer  being  entire,  must  be  over- 
ruled.' 

forfeiture  would  be  the  consequence  of  discovery :  Sharp  v.  Sharp,  8  Johns. 
Gh.  407.  A  demurrer  to  a  bill  because  it  prayed  a  discoyery  of  that  'which 
would  subject  the  defendants  to  the  penalties  of  the  act  against  buying  pre- 
tended titles,  cannot  be  supported,  if  the  answer  need  not  necessarily  show  a 
scienter  of  the  vendor's  being  out  of  possession,  and  a  subsisting  adverse 
possession :  LeRoy  v.  Servis,  1  Cai.  Cas.  £q.  8  ;  1  Johns.  Gas.  417.  See  also, 
on  the  point,  Patterson  v.  Patterson,  1  Hayw.  167 ;  Wolf  v.  Wolf,  2  Har.  k 
Gill  282 ;  Livingston  r.  Tompkins,  4  Johns.  Ch.  415 ;  Northrop  v.  Hatch,  6 
Gonn.  861.     See,  in  addition,  auprn^  Boc^  I.,  chap,  i.,  on  Discovery. 

1  1  Dan.  Gh.  P.  502.  >  See  Atwill  v.  Ferrett,  2  Blatchf.  G.  G.  89. 

*  1  Dan.  Gh.  P.  588-540 ;  Livingston  v.  Story,  9  Pet.  682 ;  Brockway  v. 
Gopp,  8  Paige  589;  Le  Roy  v.  Reeder,  1  Johns.  Gas.  417;  Laight  v.  Mor- 
gan, Id.  429 ;  Yerphink  v.  Gaines,  1  Johns.  Ch.  57 ;  Le  Fort  v.  Delafield,  8  £dw. 
Ch.  82 ;  Thompson  v.  Newlin,  8  Ired.  Eq.  888 ;  Russell  v.  Lanier,  4  Hey. 
289;  Kimberly  v.  Sells,  8  Johns.  Gh.  467 ;  Livingston  v.  Livingston,  4  Id. 
294 ;  Higinbotham  v.  Burnet,  5  Id.  184 ;  Parsons  v.  Bowne,  7  Paige  854 ; 
Castleman  v,  Veitch,  8  Rand.  598 ;  Griggs  v.  Thompson,  1  Ga.  Decis.  146 ; 
Hollsdaw  V.  Johnson,  2  Id.  146 ;  Blount  v,  Garen,  3  Hey.  88 ;  Fancher  v. 
lagraham,  6  Blackf.  189 ;  Garter  v.  Longworth,  4  Ham.  884 ;  Western  Ins. 
Go.  V.  Eagle  Fire  Ins.  Go.,  1  Paige  284  ;  Parish  v,  Sloan,  8  Ired.  £q.  607 ; 
Hardin  V.  MiUer,  Dudley  120;  Williams  v.  Hubbard,  Walk.  Gh.  28 ;  Thayer 
V.  Lane,  Harring.  Gh.  247 ;  Shed  v,  Garfield,  5  Vt.  89 ;  Glark  v.  Davis,  Har« 
ring.  Gh.  227  ;  Bank  U.  S.  v.  Biddle,  2  Pars.  £q.  82 ;  Gooch  o.  Green,  102 
HI.  507 ;  Phoenix  Ins.  Go.  v.  Day,  4  Lea  (Tenn.)  247 ;  Perry  v.  Littlefield, 
17  Blatchf.  272 ;  Hozsey  v.  N.  J.  Mid.  Ry.  Go.,  88  K.  J.  £q.  119 ;  Lindsley 
V.  Penonette,  85  Id.  855 ;  Gray  v.  Regan,  23  Miss.  804  ;  Gonant  v.  Warren, 
6  Gray  562 ;  Atwill  v.  Ferrett,  2  Blatchf.  G.  G.  89.  See  also  Rowe  v. 
Tonkin,  L.  R.  1  £q.  9 ;  Banta  v.  Moore,  2  McGarter  (N.  J.)  87 ;  Metier 
V.  Metier,  4  Green  (N.  J.)  457  ;  Bonney  v.  Bonney,  29  Iowa  448  ;  Reilly  v. 
Cavanaugh,  82  Ind.  214;  O'Harra  v.  Gox,  42  Miss.  496;  Hawkins  v,  Cler- 
mont, 15  Mich.  511 ;  State  o.  Young,  65  N.  G.  579  ;  Laughton  v.  Harden, 
68  Me.  208.  But  the  demurrer  will  not  be  overruled  if  the  bill  is  multifa- 
rious*   See  Dimmock  o.  Bixby,  20  Pick.  868.    When  a  demurrer  to  a  bill, 
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A  demurrer  might  also  have  been  overruled  under  the  old  prao- 
dee,  on  the  ground  that  it  did  not  cover  so  much  of  the  bill  as  it 
might  by  law  have  extended  to,  or  that  it  was  coupled  with  an 
answer  extending  to  some  part  of  the  matter  which  was  covered 
by  the  demurrer ;  but  a  different  rule  now  prevails.^ 

The  principle  on  which  a  demurrer  in  equity  is  dedded  is  the 
same  which  applies  to  a  demurrer  at  law,  viz.,  that,  assuming  the 
plaintiff's  all^ation  to  be  true,  he  has  not  made  out  a  sufBcient 
case.  And  as  it  is  therefore  an  invariable  rule  that  on  aigument 
of  a  demurrer  all  all^ations  of  &ct  contained  in  the  bill,  except 
as  to  matters  of  which  the  court  takes  judicial  notice,'  must  for  the 
purposes  of  the  argument  be  deemed  conclusive,'  a  demurr^  intro- 
ducing contrary  or  additional  averments,  is  termed  a  speaking 
demurrer,  and  cannot  be  sustained.^     But  if  the  all^tions  are 

on  the  ground  of  mnltifarioosnesSy  is  sustained  as  to  part  of  the  btD,  aU  that 
part  of  the  bill  not  objectionable  on  that  ground  remains  in  court,  and  the 
complainant  may  proceed  upon  it  as  if  no  demurrer  had  been  interposed :  Duiw 
ling  V.  Hammar,  20  N.  J.  £q  220.  A  general  demurrer  will  be  oreiTttled 
when  the  defects  of  the  bill  are  of  form  rather  than  of  substance :  Stewart  v. 
Flint,  57  Yt.  216. 

*  Orders  of  1S41,  zzxti.,  xxzvii.  See  Spofford  v.  Manning,  6  Paige  88S ; 
Euypers  v.  Reformed  Dutch  Church,  Id.  570 ;  Clark  v.  Phelps,  6  Johns.  Ch. 
21 4 j  Chase's  Case,  1  Bland  Ch.  206 ;  McDermott  v.  Blois,  B.  M.  ChaiL 
281 ;  Robertson  v.  Bingley,  1  McCord's  Ch.  852;  Jarris  v.  Palmer,  11  Paige 
650.  Where  a  bill  is  demurred  to  in  part,  and  answered  in  part,  the  capdoos 
should  be  distinct,  and  specify  the  nature  of  the  pleadings ;  and  if  thej  do 
not  so  specify  them,  they  will  be  bad  in  form.  The  parts  demuired  to  should 
be  pointed  out,  for  if  left  indefinite,  the  answer  will  orenule  the  demurrer : 
Bruen  v.  Bruen,  4  Edw.  Ch.  640.  A  similar  change  to  that  staled  in  the 
text,  however,  has  been  introduced  into  the  practice  of  the  U.  S.  Courts : 
Rules  in  Equity  No.  zzztI.,  vii. ;  and  in  PennsylTania :  Rules  in  £q. 
No.  vi. 

*  Griffin  V.  Augusta,  etc,  R.  R.,  72  6a.  488. 

*  But  facts  charged  on  the  complainant's  informatioo  merely  are  not  ad> 
mitted  by  demurrer :  Williams  v.  Presbyt.  Soc.,  1  Oh.  St.  478.  >  So  where  a 
fact  is  charged  as  a  conclusion  from  other  circumstances  stated  in  the  btD,  but 
which  do  not  in  fact  support  the  situation :  Redmond  v.  Dickerson,  1  Stockt. 
507.  See  also  Roby  v.  Cossitt,  78  DL  688.  A  demuirer  admits  the  truth  of 
facts  well  pleaded  only — ^not  of  arerments  amounting  to  statements  of  law : 
Preston  v.  Smith,  26  Fed.  Rep.  884. 

^  A  demurrer  can  be  objected  to  as  a  speaking  demurrer,  only  when  it  intn^ 
duces  some  new  fact  or  aTerment  which  is  necessary  to  support  the  denumer, 
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iocoiusisteiit  or  unoertain,  or  if  any  material  allegation  be  omitted, 
the  ooDstruction  on  demurrer  will  be  against  the  bill.^ 

The  course  of  t>rooedure  on  demurrer  depends  upon  the  plain- 
tiff's opinion  of  its  validity.  If  he  thinks  that,  as  the  bill  stands, 
the  objection  is  good,  but  that  he  can  remove  it  bj  restating  his 
case,  he  may  submit  to  the  demurrer  and  amend  his  bill.  If  he 
thinks  the  demurrer  bad,  he  may  set  it  down  for  argument.  If  the 
demurrer  is  allowed  on  argument,  the  suit  is  at  an  end,  unless  the 
demurrer  is  confined  to  a  part  of  the  bill,  *or  the  court  r:ieQogi 
give  permission  to  the  plaintiff  to  amend.  If  it  is  over- 
ruled, the  defendant  must  make  a  fresh  defence  by  answer,  unless 
he  obtain  permission  to  avail  himself  of  a  plea.* 

It  is  not  compulsory  on  a  defendant  to  demur.  The  principal 
motives  for  doing  so  are,  to  avoid  a  prejudicial  discovery,  and  to 
prevent  unnecessary  expense.  And  where  the  only  matter  in  dis- 
pute is  a  point  of  law,  this  latter  object  may  often  be  attained  by 
a  bill  intentionally  so  framed  as  to  be  open  to  demurrer  upon  that 
point.  If  these  motives  do  not  exist,  it  is  generally  an  inexpedient 
and  often  an  objectionable  course,  as  involving  a  premature  discus- 
sion of  the  case,  of  which  the  plaintiff  will  probably  take  advan- 
tage. If  fraud  or  misconduct  be  alleged  in  the  bill,  it  affords  an 
additional  reason  against  demurring,  as  it  may  expose  the  defend- 
ant to  un&vorable  comments.'   And  even  when  he  wishes  to  avoid 

and  which  does  not  distinctly  appear  on  the  face  of  the  bill :  Brooks  v.  Gib- 
bons, 4  Paige  874.  See  also,  on  the  subject,  Tallmadge  9.  LoTCtt,  8  £dw.  Gh. 
568 ;  Saxon  v.  Barksdale,  4  Dessaus.  522 ;  Reed  v.  Wood,  2  Ga.  Decis.  174 ; 
Gray*  V.  Began,  28  Miss.  804 ;  Black  v.  Shreere,  8  Halst.  Ch.  440 ;  Stewart 
V.  Masterson,  181  U.  S.  151. 

i  Mortimer  v.  Frazer,  1  Dan.  Ch.  P.  500 ;  Taylor  v.  Barclay,  2  Sim.  218 ; 
Edsell  V.  Buchanan,  4  B.  C.  C.  254 ;  Campbell  v.  Mackay,  1  M.  &  C.  608 ; 
Fobs  v.  Harbottle,  2  Hare  461,  508.     See  Simpson  o.  Fogo,  1  Johns.  &  H.  18. 

>  1  Dan.  Ch.  P.  545-560;  Orders  of  1845,  xliy.-xWii. ;  Story  £q.  Plead., 
§460;  Cole  Co.  v.  Anghey,  12  Mo.  182;  Henderson  v,  Dennison,  1  Cart. 
(Ind.)  152;  Battle  v.  Street,  85  Tenn.  282.  See,  on  this  subject.  Rules  Eq. 
IJ.  S.  Courts  No.  xxxiv. ;  Penna.  No.  vi.  As  to  amendment  of  a  demurrer, 
see  Holliday  o.  Riordon,  12  Ga.  417. 

'  If  a  bill  contain  an  allegation  of  fraud,  it  is  a  general  rule  that  such  allega> 
tion  must  be  answered,  and  a  general  demurrer  cannot  be  allowed :  Stovall  v. 
N.  Bank  of  Miss.,  5  S.  &  M.  17 ;  Anderson  v.  Lewis,  Freem.  206 ;  Rambo 
r.  Rambo,  4  Dessaus.  251 ;  Niles  o.  Anderson,  5  How.  (Miss.)  865 ;  Carter  v. 
Longworth,  4  Ham.  884 ;  Miller  v.  Saunders,  17  Ga.  92.  See  ante,  832,  note. 
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disoovery,  he  may  now,  to  some  extent,  if  the  bill  be  demurrabley 
protect  himself  by  ansuver,* 

3.  The  principle  of  a  defence  by  plea  is,  that  the  defendant  avers 
some  one  matter  of  avoidance,  or  denies  some  one  allegation  of  the 
bill,  and  contends  that  assuming  the  truth  of  all  the  allegations  in 
the  bill,  or  of  all  except  that  which  is  the  subject  of  denial,  there 
is  sufficient  to  defeat  the  plaintiff's  claim.'  It  is  applicable,  like  a 
demurrer,  to  any  class  of  objections ;  but  the  most  usual  grounds 
of  plea  are :  1.  Want  of  jurisdiction ;  2.  Personal  disability  in  the 
plaintiff;*  3.  A  decision  already  made  by  the  Court  of  Chanceiy, 
or  by  some  other  court  of  competent  jurisdiction,  or  a  suit  already 
pending  in  a  court  of  equity  respecting  the  same  subject^  But  the 
suit  must  be  pending  in  a  court  of  equity.  If  there  be  a  pending 
action  at  law,  the  proper  course  is  to  put  the  plaintiff  to  his  election 
by  motion,  which  court  he  will  proceed  in.'  4.  "Want  of  equity, 
where  the  equity  depends  on  a  single  point. 

T*3371  "^Pleas  of  the  first  class,  or  those  in  which  new  matter 
is  alleged  in  avoidance,  are  termed  affirmative.  They 
do  not  require  any  special  comment,  and  it  will  be  sufficient  to 
mention  a  few  of  the  most  ordinary  occurrences,  viz.,  the  Statute 
of  Limitations,  the  Statute  of  Frauds,  a  release  under  seal,  an  ac- 
count settled  or  stated  account,  an  award,  and  a  purchase  for  vala* 
able  consideration  without  notice.* 

>  Mitf.  108;  Wigr.  on  Diflcorery,  2d  ed.,  p.  95;  8Sth  Order  of  Augast, 
1841. 

*  The  office  of  a  plea  is  not  to  ^*  deny  the  eqnity  (of  a  bill),  but  to  bring  for- 
ward some  fact  which,  if  true,  displaces  it :"  New  Brunswick  Co.  v.  Mogger- 
idge,  4  Drew.  696 ;  Farley  v.  Kittson,  120  U.  S.  808. 

*  Hoj-t  V.  Hoyt,  58  Vt.  588. 

*  Battell  V.  Matot,  58  Vt.  271.  The  suit  pending  must  be  between  the  tame 
parties :  Estes  v.  Worth ington,  80  Fed,  Rep.  465,  with  the  qualifications  there 
stated. 

*  Orders  of  May,  1845,  16,  20,  21,  15 ;  1  Dan.  Ch.  P.  599,  604,  791,  795. 

*  1  Dan.  Ch.  P.  606-648.  A  plea  of  the  Statute  of  Limttatioos  is  bml, 
unless  accompanied  by  an  answer  supporting  it,  by  a  particular  and  preciaa 
denial  of  all  the  facts  and  circumstances  charged  in  the  bill,  and  which  in  equity 
may  -ayoid  the  statute :  Goodrich  t;.  Pendleton,  8  Johns.  Ch.  884 ;  Bloodgood 
V.  Kane,  8  Cowen  860.  But  it  is  not  necessary  to  refer,  in  terms,  to  the  statnte 
which  creates  the  bar:  Van  Hook  v.  Whitlock,  7  Paige  878.  See  Steams  v. 
Page,  1  Story  204. 

A  plea  of  stated  account  must  aver  that  the  accounts  settled  all  dealings  b^ 
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Pleas  of  the  second  dass^  or  those  in  which  an  all^ation  of  the 
bill  is  denied,  are  termed  Negative  Pleas,  and  are  applicable  when 
the  plaintiff,  bj  false  all^ation  on  one  point,  has  created  an  appa- 
rent equity,  and  asks  discovery  as  consequent  thereon,  e.  g,^  where 
he  alleges  himself  to  be  a  partner  or  heir-at-law,  and  asks  for  an 
account  of  the  business,  or  particulars  of  the  estate.  In  this  case  a 
denial  by  answer  would  exclude  the  relief,  but  it  would  not  pro- 
tect the  defendant  from  giving  the  required  discovery,  because  on 
a  principle  which  has  been  already  explained,  a  defendant  who 
answers  at  all  must  answer  iuUy.^  In  order,  therefore,  to  avoid 
such  discovery,  he  must  resort  to  a  negative  plea,  denying  the  alle- 
gation of  partnership  or  heirship ;  and  until  the  validity  of  his 
plea  is  determined,  he  will  be  protected  from  giving  disooyeiy  con- 
sequent on  the  allegation.' 

It  is,  however,  very  seldom  that  a  pure  negative  plea  can  be 
made  available.  For  although  it  protects  against  discovery  con- 
sequent on  the  alleged  equity,  it  does  not  protect  against  discovery 
required  to  prove  it  If,  therefore,  there  be  any  statements  in  the 
bill  tending  to  prove  the  disputed  all^ation,  distinct  j&om  such 
all^ation  itself,  the  discovery  asked  on  those  points  must  be  ex- 
cepted from  the  plea,  and  must  be  given  by  an  answer  in  support. 
Thus,  if  the  equity  allied  were  that  a  testator  was  indebted  to  the 
plaintiff,  and  the  bill  asked  discovery  consequent  on  the  debt,  e.  ^., 
payment  of  interest,  a  plea  of  "  no  debt^*  would  cover  *all  r*oQoi 
the  discovery  and  relief  sought,  including  the  all^ation  of 
debt,  but  excepting  the  discovery  in  evidence  of  the  debt.' 

The  same  principle  has  been  held  applicable  where  the  plea  was 
negative  in  substance  though  not  in  terms ;  e.  g.,  where  fhe  bill 

tween  the  parties,  and  were  just,  and  fair,  and  due ;  and  these  ayerments  must 
be  supported  by  an  answer  to  the  same  effect :  Schwarz  v.  Wendell,  Barring. 
Ch.  895.  If  the  complainant  does  not,  in  his  bill,  allege  that  there  has  been 
any  statement  of  accounts  between  the  parties,  the  defendant  may  plead  an 
account  stated  without  annexing  a  copy  of  the  account  to  his  plea :  Weed 
V.  Smull,  7  Paige  578.     See  Daniels  v.  Taggart,  1  Gill  &  J.  811. 

*  SuprOy  Discovery. 

'  A  plea  simply  denying  a  fact  alleged  in  the  bill,  as  «.  ^.,  a  partnership,  is 
bad :  Innes  v.  Evans,  8  £dw.  Ch.  454 ;  Bailey  v.  Le  Roy,  2  Id.  514 ;  Black 
V.  Bkck,  15  Ga.  445  ;  Seifred  o.  People's  Bank,  1  Baxt.  200. 

*  Thring  v.  Edgar,  2  S.  &  S.  274  ;  Denys  t;.  Locock,  8  M.  &  C.  205.  See 
Everitt  V.  Watts,  8  Edw.  Ch.  486. 
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allied  that  a  deceased  person  had  left  no  heirs  ex  parte  paiema^ 
and  that  the  plaintiff  was  heir  ex  parte  maternal  and  allied  further 
that  the  defendants  by  correspondence  had  admitted  the  plaintiff's 
title,  aplea  that  a  specified  person  was  heir  ex patie paimia  was 
overroledy  because  it  was  not  coupled  with  an  answer  as  to  the 
alleged  correspondence.^ 

There  is  a  third  class  of  plea,  which  may  be  termed  the  anomar 
lous  plea,  which  is  applicable  when  the  plaintiff  has  anticipated  a 
legitimate  plea,  and  has  charged  an  equity  in  avoidance  of  it ;  e.  jr., 
when,  haying  stated  his  original  equity,  he  states  that  a  subsequent 
release  was  given^  or  is  pretended  by  the  de&ndant  to  have  heea 
given,  and  charges  fraud  in  obtaining  such  release.  In  this  case 
the  release  or  other  original  defence  may  be  pleaded  with  averments 
denying  the  fraud,  or  other  equity  charged  in  avoidance.  The  term 
anomalous  is  applicable  to  such  plea,  because  it  does  not  tender  an 
independent  issue,  but  sets  up  anew  the  impeached  defence,  with 
averments  in  denial  of  the  impeaching  equity. 

It  is  obvious  from  the  nature  of  the  anomalous  plea,  that  it  ia 
only  good  against  the  original  equity,  and  is  ineffectual  against  the 
equity  charged  in  avoidance ;  and  therefore  the  allegations  which 
constitute  that  equity  must  not  only  be  denied  by  averments  in  the 
plea,  in  order  to  render  the  defence  complete,  but  must  in  respect 
of  the  plaintiff's  right  of  discovezy  be  the  subject  of  a  full  answer 
in  support.* 

^  Wigr.  on  Dis.  as.  115,  120;  Emenon  v,  Harland,  8  Sim.  490;  S  Bli.  6S ; 
ClaTton  v.  Winchelsea,  8  Y.  &  C.  426. 

'  Foley  V.  Hill,  8  M.  &  C.  475.  A  defendant  is  bound  to  rapport  his  plea 
hj  an  answer,  as  to  those  circumstances  stated  in  the  bill,  which,  if  admitted 
to  be  true,  would  be  eyidence  to  coanter-prove  the  plea :  Bogardns  v.  Trinitj 
Church,  4  Paige  178;  Tompkins  v.  Ward,  4  Sandf.  Ch.  594;  Cox  v.  Major 
of  Griffin,  17  Ga.  249 ;  Pigne  v.  Yoang,  85  Tenn.  268 ;  or  would  tend  in  anj 
way  to  discredit  it :  Hunt  v.  Peniice,  IS  Jur.  4.  And  the  arerments  are  as 
necessary  as  the  answer ;  for  where  a  bill  charged  misrepresentation,  coeieion, 
and  fraud  in  procuring  a  release  of  a  debt,  and  the  defendant  put  in  a  plea  and 
answer,  and  in  his  plea  insisted  on  the  release  in  bar,  without  noticing  the  alle- 
gation of  fraud,  though  in  the  answer  it  was  fully  met  and  denied,  the  plea  was 
held  bad :  Allen  v.  Bandolph,  4  Johns.  Ch.  698 ;  and  see  Foster  v.  Foster,  61 
Vt.  216.  See  also  on  this  point  Fish  v.  Miller,  5  Paige  26 ;  Bolton  v.  Gard- 
ner, 8  Id.  278  ;  Bellows  v.  Stone,  8  N.  H.  280 ;  French  v«  Shotwell,  5 
Johns.  Ch.  555 ;  Ferguson  v.  O'Hara,  1  Pet.  C.  C.  498.  See,  as  to  mica  ia 
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Where  an  answer  in  support  is  not  required^  a  plea  to  all 
♦the  relief  is  a  bar  to  all  the  discovery ;  for  the  discovery  r«oQQ-| 
isonly  material  in  order  to  obtain,  the  relief.^  It  has  been 
doubted  whether  this  rule  applies^  where  the  relief  is  at  law,  {.  e., 
whether  the  defendant  to  a  bill  seeking  discovery  in  aid  of  an 
action  at  law,  can  plead  his  l^al  defence  in  bar  to  the  discovery, 
80  as  to  preclude  the  plaintiff  from  proving  thereby  his  case  at  law, 
and  to  transfer  the  trial  of  the  legal  defence  into  a  court  of  equity. 
There  may,  perhaps,  be  inconvenience  in  this  course,  but  the  prin- 
ciple on  which  the  rule  is  based  seems  to  include  both  cases  alike, 
and  to  render  the  plea  a  protection  against  all  discovery,  except 
such  as  would  disprove  or  avoid  it.* 

If  an  answer  in  support  is  requisite,  the  part  to  which  the  plea 
applies  must  be  distinctly  shown,  for  the  answer  is  necessary  in  de- 
termining the  validity  of  the  plea.'  If,  therefore,  the  plea  cover 
too  much,  and  so  prevent  an  answer  on  any  material  point,  or  if 
the  answer,  though  in  terms  applying  to  all  the  requisite  discovery, 
be  substantially  insujficient,  the  plea  will  be  disallowed.^  For  on 
argument  of  the  plea,  every  fact  stated  in  the  bill  which  ought  to 
be,  but  is  not,  denied  by  the  answer,  will  be  taken  to  be  true  as 
against  the  plea.  And  by  the  old  practice,  if  the  plea  covered 
too  little,  €.  g,y  if  it  did  not  cover  so  much  of  the  bill  as  it  might 
by  law  have  extended  to ;  or  if  the  answer  covered  too  much,  and 
extended  to  some  part  overruled  by  the  plea,  in  both  cases  the  plea 
was  bad.*    If  an  answer  is  not  required  in  support,  the  plea  is  not 

the  United  States  and  Pennsylvania,  ante,  8S2,  note.  A  formal  plea  of  the 
Statute  of  Limitations  should,  by  the  ancient  practice,  be  accompanied  by  an 
answer :  Pierce  o.  McClellan,  93  111.  245. 

'  Sutton  V,  Scarborough,  9  Ves.  71. 

'  Hindman  v.  Taylor,  2  B.  C.  C.-7 ;  Wigr.  on  Discovery,  s.  66;  Hare  on 
Discovery,  pp.  47-62.  See  Lane  v,  Stevens,  8  Edw.  Ch.  480;  9  Paige  622 ;  in 
irhich  it  was  decided  that  a  defendant  in  a  suit  at  law  can  be  compelled,  through 
a  discovery  biU,  to  answer,  even  though  the  discovery  may  be  fatal  to  the  de- 
fence he  sets  up. 

*  See  Jarvis  o.  Palmer,  11  Paige  650. 

^  1  Dan.  Ch.  P.  591 ;  Foley  v.  Hill,  8  M.  &  C.  475 ;  Harris  v.  Harris,  3 
Hare  450. 

*  An  answer  can  overrule  a  plea  only  where  it  relates  to  matters  which  the 
defendant  by  his  plea  declines  to  answer:   Bogardus  v.   Trinity  Church,  4 
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vitiated  by  applying  it  to  too  large  a  portion  of  the  bill,  but  may 
be  allowed  as  to  that  part  only  to  which  it  would  properly  extend. 
And  in  this  respect  it  differs  from  a  demurrer^  which  cannot,  as  we 
have  already  seen,  be  good  in  part  and  bad  in  part.' 

_  *The  form  of  a  pure  plea,  whether  aflSrmative  or  nega- 
L  ^^^J  tive,  is  that  "  This  defendant  doth  plead  to  the  said  bill, 
and  for  plea  saith,'^  etc.,  stating  the  matter  of  avoidance  or  denial 
on  which  he  relies ;  and  then  concluding,  '^  All  which  this  defen- 
dant doth  aver  to  be  the  truth,  and  pleads  the  same  to  the  said 
bill." 


Paige,  178;    Sonzer  v.  DeMeyer,  2  Id.  574;   Fei^son  v.  O'Harrm,  1  Pet. 
C.  C.  498. 

A  general  answer,  and  not  merely  in  support  of  the  plea,  oyennles  the  plea : 
Taylor  v,  Luther,  2  Sumner,  228  ;  Clark  v,  Saginaw  Bank,  Barring.  Ch.  240. 
So  an  answer  containing  more  than  is  strictly  applicable  to  the  support  of  tlie 
plea :  Steams  v.  Page,  1  Story  204. 

If  an  answer  commences  as  an  answer  to  the  whole  bill,  it  oyermles  a  plea 
or  demurrer  to  any  particular  part  of  the  bill,  although  such  part  is  not  in  fact 
answered:  Leacraft  v.  Demprey,  4  Paige,  124.  But  the  plaintiff  in  such  a 
case  may  waive  his  right  by  going  to  argument  on  the  demurrer :  Hayes  v. 
Dayton,  18  Blatch.  420.  Now,  however,  by  Equity  Rule  xzxvii.  of  the 
United  States  Courts,  and  Equity  Rule  vi.,  in  Pennsylvania,  it  is  provided 
that  no  demuxrer  or  plea  shall  be  held  bad  and  overruled  on  argument,  only 
because  the  answer  of  the  defendant  may  extend  to  some  part  of  the  same 
matter  as  may  be  covered  by  such  demurrer  or  plea. 

>  Mitf.  295.  A  plea  may  be  good  in  part  or  bad  in  part :  French  v.  Shei- 
well,  20  Johns.  668 ;  Kirkpatrick  v.  White,  4  Wash.  C.  C.  595 ;  Bell  p.  Wood- 
ward,  42  N.  H.  193. 

Where  a  plea  is  overruled,  the  court  may  either  order  it  to  stand  for  an 
answer,  with  liberty  to  the  plaintiff  to  except,  or  it  may  be  overruled  altcK 
gether,  and  the  defendant  ordered  to  answer :  Goodrich  v.  Pendleton,  8  Johns. 
Ch.  894.  The  court  may  permit  a  plea  to  stand  for  an  answer  if  it  contains 
matter  which,  if  put  in  the  form  of  an  answer,  would  have  constituted  a  valid 
defence  to  some  material  part  of  the  matter  to  which  it  is  pleaded  in  bar :  Op- 
cutt  V,  Orms,  5  Paige  459 ;  Jarvis  v.  Palmer,  11  Id.  650.  By  allowing  a  plea 
to  stand  for  an  answer,  the  court  decides  that  it  contains  matters  of  defence ;  bot 
that  it  is  not  a  full  defence  to  all  which  it  professes  to  cover,  or  that  it  is  in* 
formally  pleaded ;  or  that  the  defence  cannot  be  properly  made  by  way  of  plea ; 
or  that  the  plea  is  not  properly  supported  by  answer :  Id.  See  also  Soaxer,  «. 
De  Meyer,  2  Paige  574;  Leacroft  v.  Demprey,  4  Id.  124.  When  a  plea  is 
adjudged  a  good  defence  in  part,  and  ordered  to  stand  for  an  answer,  it  is  a 
sufficient  answer  to  so  much  of  the  bUl  as  it  covers,  unless  by  the  order  the 
complainant  is  given  leave  to  except :  Beall  o.  Blake,  10  Ga.  449. 
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The  form  of  a  plea  supported  by  an  answer,  whether  negative 
or  anomalous,  is  that  ^'  This  defendant  as  to  all  the  discovery  and 
relief,  other  than  and  except  so  much  of  the  bill  as  seeks  a  dis- 
covery, whether,^'  eta  (setting  out  at  length  the  excepted  interroga- 
tories), ^^  doth  plead  thereto,  and  for  plea  saith,  etc,  all  which  diis 
defendant  doth  aver  to  be  the  truth,  and  doth  plead  the  same  to 
the  said  bill,  except  such  parts  thereof  as  aforesaid ;  and  this  defen- 
dant, not  waiving  his  said  plea,  but  relying  thereon,  doth  for  answer 
to  so  much  of  the  said  complainant^s  said  bill  as  this  defendant 
hath  not  pleaded  to,  answer  and  say,''  etc,  following  the  oixlinary 
form  of  answer.^ 

The  rules  of  pleading  applicable  to  a  plea  are,  that  it  must  raise 
a  single  issue,  and  that  its  averments  must  have  the  same  certainty 
as  those  of  a  plea  at  law. 

It  must  be  confined  to  a  single  issue.'  It  is  not  necessary  that  it 
should  consist  of  a  single  fact ;  for  the  defence  offered  by  way  of 
plea  may  in  equity,  as  at  law,  consist  of  many  &cts,  provided  they 
all  tend  to  one  point  constituting  the  defence.'  But  it  cannot  in- 
clude several  defences,  or  as  it  is  technically  termed,  a  defendant 
cannot,  without  special  leave,  put  in  a  double  plea  to  the  whole  bill, 
or  to  the  same  part  of  it.  He  cannot,  for  example,  plead  to  a 
charge  of  infringing  a  patent,  first,  that  it  is  not  a  new  invention ; 
and  secondly,  that  it  is  not  a  useful  one ;  because  either  of  these 
facts,  if  true,  would  be  a  separate  defence.^  Of  course  this  rule 
does  not  apply  where  the  bill  makes  a  double  claim,  so  as  to  pro- 
hibit different  pleas  to  the  different  '*'parts  of  such  a  bill ;  r«q4ii 
for  such  pleas  are  not,  in  fact,  a  double  defence  to  the  same 
claim,  but  distinct  defences  to  distinct  claims. 

I  Denys  V.  Locock,  8  M.  &  C.  205. 

'  SaltuB  V.  Tobias,  7  Johns.  Cb.  214  ;  Van  Hook  v.  Whitlock,  8  Paige  409 ; 
Goodrich  v.  Pendleton,  3  Johns.  Ch.  886 ;  Driver  v.  Driver,  6  Ind.  286. 

The  cases  in  which  the  court  allows  the  defendant  to  make  several  defences 
by  pleas  to  the  bill,  are  those  in  which  the  making  the  defences  by  answer 
would  render  it  necessary  for  the  defendant  to  set  out  long  accounts,  or  where 
the  discovery  sought  by  the  bill  would  be  productive  of  injury  to  the  defendant 
in  his  business,  or  otherwise:  Didier  v.  Davison,  10  Paige  615;  see  Moreton 
r.  Harrison,  1  Bland  Ch.  491 ;  Ridgley  v.  Warfield,  Id.  494,  notes. 

*  Hazard  t7.  Durant,  25  Fed.  Kep.  26. 

«  Whitbread  v.  Brockhurst,  1  B.  C.  C.  404;  Kay  v.  Marshall,  1  Keen  190; 
Strickland  v,  Strickland,  12  Sim.  253. 
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Its  avermeDts  must  have  the  same  certainty  as  those  of  a  plea  at 
law.  It  has  been  already  stated  that  in  the  bill  and  answer  in 
equity  there  is  not  required  the  same  certainty  of  averment  as  at 
law ;  partly  because  it  is  not  necessary  to  reduce  the  litigation  to  a 
single  issue,  and  partly  because  all  issues,  whether  of  law  or  fact, 
are  decided  or  adjusted  for  decision  by  the  court  It  is  not,  there- 
fore, essential  that  they  should  be  kept  strictly  distinct.  On  a  plea, 
however,  there  can  be  but  one  issue  raised ;  and-  we  shall  presently 
see  that  the  issues  of  law  and  fact,  though  both  decided  by  the  oourt, 
are  not  decided  at  the  same  time,  but  the  law  is  first  settled  on  the 
argument,  and  the  &ct  afterwards  at  the  hearing  of  the  plea.  For 
this  reason  the  laxity  of  averment  in  a  bill  and  answer  is  not  per- 
mitted in  a  plea;  but  it  is  required  that  every  essential  fict  be 
expressly  averred,  so  that  if  the  validity  of  the  plea  be  questioned, 
it  may  be  dear  at  the  argument  whether  the  alleged  fiskcts  constitute 
a  defence ;  and  if  its  truth  be  impugned,  no  doubt  may  exist  as  to 
the  specific  &cts  to  which  the  evidence  must  be  directed. 

It  is  also  necessary  to  the  validity  of  a  plea  that  it  be  verified  by 
the  defendant's  oath.^  This  rule  is  in  accordance  with  the  general 
principle  of  equity  that  no  man  shall  set  up  a  defence  whidi  he 
does  not  believe  to  be  true.  The  exceptions  to  it  are  where  the 
matter  pleaded  is  provable,  not  by  evidence  of  witnesses,  but  by 
matter  of  record,  i.  e.,  by  the  enrolled  proceedings  of  a  court  of 
record.  In  this  case  the  mere  inspection  of  the  record  is  oonda- 
sive,  and  no  oath  is  required.' 

The  course  of  procedure  on  a  plea  will  depend  on  the  view  taken 
by  the  plaintiff  as  to  the  sufficiency  in  law,  or  the  truth  in  fieui,  of 
r;,cQ42i  ^^^  defence.  If  he  thinks  the  plea  *valid,  but  that  he  can 
meet  it  by  amendment,  he  may  do  so.  If  he  thinks  it  in* 
valid,  he  may  set  it  down  for  argument.  If  he  thinks  it  untme, 
he  may  file  a  replication,  and  go  to  a  hearing  on  the  issue  of  its 
truth.'  If  the  plea  be  overruled  on  argument,  the  defendant  must 
answer.  Or  the  court  may  pursue  an  intermediate  course  by  reserv- 
ing the  benefit  of  it  till  the  hearing,  or  by  directing  it  to  stand  for 

^  "Wild  V.  Gladstone,  15  Jur.  71 S.    It  seems  the  proper  course  is  to  more  to 
take  the  plea  off  file  if  it  be  nnsworn :  Id. 
«  1  Dan.  Ch.  P.  651-656. 
*  See,  as  to  the  practice  in  this  point,  Wilkes  v.  Henry,  4  £dw.  Ch.  678. 
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an  answer  with  liberty  for  the  plaintiff  to  except  to  its  sufficiency.^ 
If  it  is  allowed  on  argument^  its  validity  is  established^  but  the 
plaintiff  may  still  file  a  replication^  and  go  to  a  hearing  on  the 
question  of  its  truth,'  He  may  sometimes^  too^  obtain  permission 
to  amend  his  bill^  but  this  is  not  a  matter  of  course  after  the  allow* 
ance  of  a  plea,  and  will  only  be  granted  on  a  special  application. 
If  the  plea  be  replied  to,  either  originally  or  after  its  allowance  on 
argument,  the  cause  will  be  brought  to  a  hearing  on  the  single  ques- 
tion of  its  truth.  If  it  is  sustained  by  the  evidence,  there  will  be  a 
decree  for  the  defendant.'  If  it  is  disproved,  he  can  set  up  no  fur* 
ther  defence,  but  a  decree  will  be  made  against  him.^ 

A  plea,  like  a  demurrer,  is  not  compulsory  on  the  defendant. 
And  if  he  has  no  strong  motive  for  resisting  discovery,  an  answer 
is  generally  the  safer  defence. 

4.  The  defence  by  answer  is  the  most  usual,  and  generally  the 
most  advisable  course.  It  puts  on  the  record  the  whole  case  of  the 
defendant,  enabling  him  to  use  all  or  any  of  his  grounds  of  de- 
fence, subject  only  to  the  necessity  of  verifying  them  on  oath  f 
and  an  objection  which  might  have  been  made  by  demurrer  or 
plea,  will,  in  most  cases,  be  equally  a  bar  to  relief  when  insisted 
on  by  answer,  although  it  will  not,  as  we  have  already  seen, 
excuse  the  defendant  from  giving  the  discovery  required  by  the 
bill.* 

In  the  case  of  an  objection  for  want  of  parties,  not  taken  by 
demurrer  or  plea,  the  rule  formerly  was  that,  whether  pointed  out 
in  the  answer  or  not,  such  objection  '''was  valid  at  the  hear-  r4co4oi 
ing,  but  that  the  case  might  stand  over  for  the  plaintiff  to 
amend,  subject,  however,  if  notice  had  been  given  by  the  answer, 
to  payment  of  the  defendant's  costs  of  the  day.  This  rule  has 
been  recently  modified  in  two  respects,  viz.,  1.  Where  an  objection 

'  See  cases  cited,  supra^  note,  p.  889. 
'  Ronskulp  9.  Kershner,  49  Md.  516. 

*  Birdseye  o.  Heilner,  26  Fed.  Rep.  147  ;  Cottle  o.  Krementz,  25  Id.  494 ; 
Bean  r.  Clark,  80  Id.  225. 

«  1  Dan.  Ch.  P.  656-668,  1845-48-50. 

*  See  Daniels's  Ch.  Prac.  748. 

*  The  answer  of  one  defendant  cannot  have  the  effect  of  an  answer  as  against 
a  co-defendant :  McElroy  v,  Ludlum,  82  N.  J.  £q.  828 ;  but  it  enures  to  the 
benefit  of  a  co-defendant  as  eTidence,  if  responsire :  Salmon  v.  Smith,  58  Miss. 
899. 
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for  want  of  parties  is  suggested  in  the  answer^  bj  enabling  the 
plaintiff  to  set  it  down  for  immediate  aignmenty  and  if  he  neglect 
to  do  so,  hy  debarring  him^  at  the  discretion  of  the  court^  from  lib- 
erty to  amend  at  the  hearing ;  and  2.  When  the  objection  is  not  so 
saggested,  by  enabling  the  court  to  reject  it  at  the  hearing,  and  to 
make  a  decree  saving  the  rights  of  the  absent  parties.^ 

The  answer  sustains  a  double  character.  It  is  first  a  narrative 
of  the  defendant's  case,  and  secondly  a  discoveiy  in  aid  of  the 
plaintiff.  It  commences^  **  This  defendant,  reserving  to  himself  all 
benefit  of  exception  to  the  said  complainant's  said  bill  of  com- 
plaint, for  answer  thereto  saith.''*  It  then  goes  on  to  answer  the 
plaintiff's  interrogatories,  and  to  introduce  such  new  matter  as 
may  be  required ;  and  concludes  with  what  is  termed  the  general 
traverse  or  denial  of  all  matters  in  the  bill.  This  is  usually  ex- 
pressed in  drafts  by  the  words^  '^  Without  this,  that,"  etc.,  and  is 
filled  up  in  the  engrossment 

It  is  said  to  have  obtained,  when  the  practice  was  for  the  de- 
fendant to  set  forth  his  case,  without  answering  every  clause  in  the 
bill.  And,  though  now  unnecessaryi  it  is  still  continued  in  prac- 
tice.* 

The  averments  of  an  answer,  so  fiur  as  it  is  a  narrative  of  the 
defendant's  case,  are  governed  by  the  same  rules  as  those  of  a  bill, 
viz.,  they  must  state  the  defence  with  reasonable  certainty  and 
without  scandal  or  impertinence.^ 

I  39 th  and  40th  Orders  of  August,  1S41.  And  see  Bules  in  £q.  U.  S.  Courts 
No.  111.,  liii. ;  Penn.  y. 

'  The  general  reservation  of  exceptions  in  the  commencement  of  an  answer 
cannot  be  relied  on  as  raising  exceptions  to  the  jarisdiction ;  neither  can  it  per- 
form the  office  of  a  general  demurrer,  or  of  exceptions  to  the  averment  of  the 
bill :  O'Neill  v.  Cole,  4  Md.  107  ;  Oldham  v.  Trimble,  15  Mo.  225. 

Where  an  answer  is  regularly  entitled  in  the  cause,  the  absence  of  the  pre- 
liminary words,  *'  to  the  said  complainant's  bill  of  complaint,"  is  not  objeo* 
tionable :  Rabbett  v.  Squire,  1  £q.  Rep.  50.  A  defendant  is  at  liberty  to 
decline  to  answer  any  interrogatory  from  answering  which  he  might  have  pro- 
tected himself  by  demurrer,  notwithstanding  he  answers  other  parts  of  the  bill : 
Fuller  V.  Enapp,  24  Fed.  Rep.  100. 
I  •  Mitf.  on  Plead.  S14. 

*  Crammer  v.  Atlantic  City,  etc.,  Co.,  89  N.  J.  £q.  76.     But  an  exception 
for  impertinence  must  be  supported  in  toto  and  will  fail  if  it  covers  any  part  oi 
the  answer  which  is  relevant  and  material :  Bush  v.  Adams,  22  Fla.  177 ;  and 
see  Grey  o.  Bowman,  18  AtL  Rep.  (N.  J.)  226.    Repetition  of  a  material 
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In  SO  far  as  the  answer  consists  of  discovery^  it  is  r^ulated  by 
the  principles  abready  discussed  under  that  head  of  jurisdiction ; 
viz.,  no  defendant  need  discover  matters  tending  to  criminate  him- 
self, or  to  expose  him  to  penalty  or  forfeiture ;  no  defendant  need 
discover  Ic^l  advice  *which  has  been  given  him  by  his 
professional  advisers,  or  statements  of  &cts  which  have  ^  ^ 
passed  between  himself  and  them  in  reference  to  the  dispute  in 
litigation,  and  official  persons  must  not  disclose  any  matter  of  state, 
the  publication  of  which  may  be  prejudicial  to  the  community ;  but 
subject  to  these  restrictions,  eveiy  competent  defendant  must  answer 
on  oath  as  to  all  facts  material  to  the  plaintiff's  case.  He  must 
answer  fully,  if  he  answer  at  all ;  i.  6.,  he  must  either  protect  him- 
self by  demurrer  or  plea,  or  must  answer  every  legitimate  inter- 
rogatory, and  he  must  answer  distinctly,  completely,  without  need- 
less prolixity,  and  to  the  best  of  his  information  and  belief.^    He 

statement  in  an  answer  to  an  amended  bill  is  impertinent.  It  is  no  defence  to 
an  application  to  strike  out  impertinent  matter,  that  it  ir ill  make  the  pleading 
inconsistent,  nnreasoning,  and  incongruous:  Allfrey  v.  Allfrey,  14  Beav.  235; 
15  Jur.  831 ;  Gier  v.  Gregg,  4  McLean  202.  Where  parts  of  an  answer  are 
prima  facie  scandalous,  the  court  will  order  a  reference  to  a  master  without 
examining  whether  they  are  or  are  not  responsive :  MathewBon  v.  Mathewson, 
1  R.  I.  397. 

I  Supra^  DiscoTery.  See  Story's  Equity  Fldg.,  §§  846-848;  Brooks  v, 
Byam,  1  Story  296  ;  Taylor  v.  Luther,  1  Sumner  228 ;  Bradford  v.  Geiss,  4 
Wash.  C.  C.  R.  513;  Devereaux  v.  Cooper,  11  Vt.  103;  Woods  v.  Morrell, 
1  Johns.  Ch.  103 ;  Robertson  v,  Bingley,  1  McCord's  Ch.  333 ;  Hagthorp  v. 
Hook,  1  Gill  &  J.  270;  Bailey  v.  Wilson,  1  Dev.  &  Batt  £q.  182;  Carneal 
9.  W^^ilson,  8  Litt.  80 ;  Dinsmoor  v.  Hazleton,  2  Foster  535 ;  Warren  v. 
Warren,  30  Vt.  530;  McKim  v.  Wliite  Hall  Co.,  2  Md.  Ch.  510;  Wootten 
V.  Burch,  Id.  190;  Kinnaman  v.  Henry,  2  Halst.  Ch.  90.  See  Gleaves  v. 
Morrow,  2  Tenn.  Ch.  596 ;  French  v.  Rainey,  Id.  640 ;  Great  Western  Col- 
liery Co.  9.  Tucker,  L.  R.  9  Ch.  876.  It  is  a  general  rule  that  a  defendant 
cannot,  by  answer,  excuse  himself  from  answering :  Bank  of  Utica  r.  Messereau, 
7  Paige  517. 

On  the  other  hand,  a  defendant  may  answer  in  part,  and  by  his  answer  state 
reasons  why  he  should  not  be  compelled  to  make  further  answer:  Hunt  v. 
Grookin,  6  Vt.  426.  That  an  answer  is  insufficient  in  some  particulars,  does 
not  destroy  its  effect  upon  the  points  upon  which  it  answers  directly :  Whitney 
V.  Bobbins,  2  Green  (K.  J. }  360. 

A  defendant  need  not  answer  any  allegations  in  the  bill  which  are  not  ma- 
terial to  be  answered :  Utica  Insurance  Co.  v.  Lynch,  3  Paige  210 ;  Butler  v. 
Catling,  1  Root  810 ;  West  v.  Williams,  1  Md.  Ch.  358.     See  Hoffman  v. 
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is  not,  however^  bound  to  answer  as  to  conclusions  of  law,  nor  as 
to  conclusions  of  fact^  when  the  evidence  only  is  within  his  knowI« 

Fostill,  L.  R.  4  Ch.  673.  Yet  in  such  case  it  should  appear  that  an  anawer 
would,  in  no  aspect  of  the  complainant's  case  as  made  by  the  bill,  be  of  senrico 
to  him :  Gilkey  v,  Paige,  Walker's  Ch,  520.  Nor  need  a  defendant  answer 
any  interrogatory  not  founded  on  some  allegation  in  the  bill :  Miller  v.  Saunders, 
1 7  Ga.  92 ;  nor  respond  to  an  allegation  as  to  his  own  insolvency :  Mayer  v. 
Galluchat,  6  Rich.  £q.  (S.  C.)  1.  Where  a  defendant  denies  all  knowledge 
of  a  fact  chained  in  the  bill,  it  is  not  necessary  for  him  to  state  his  belief  in  re- 
lation to  it :  Morris  v.  Parker,  8  Johns.  Ch.  297.  But  an  allegation  that  he 
has  no  knowledge,  information,  or  belief  concerning  the  same,  is  not  equivalent, 
as  evidence,  to  a  denial  of  the  fact  alleged :  The  Holladay  Case,  87  Fed.  Rep. 
880.  Nor  is  a  denial  of  personal  knowledge  sufBcient,  in  cases  where  the  de- 
fendant may  have  information  and  belief  of  a  strong  character :  Ryan  o.  An- 
glesea  R.  R.  Co.,  85  Am.  &  £ng.  R.  R.  Cas.  (N.  J.}  51.  And  see  Reed  v. 
Cumberland  Ins.  Co.,  86  N.  J.  £q.  146.  Where  a  fact  is  chaiged  in  a  bill, 
which  is  within  the  defendant's  knowledge,  as  an  act  done  by  him,  he  must 
answer  positively,  and  not  according  to  his  remembrance  and  belief:  Noyes  v. 
Indland,  etc.,  Co.,  4  MacArthur  (D.  C.)  1 ;  but  where  the  fact  chaiged  did 
not  occur  within  six  years,  it  is  an  exception  to  the  rale :  Carey  v.  Jones,  8 
Ga.  516.  A  defendant  cannot  be  compelled  to  answer  interrogatories  based 
upon  a  hypothetical  statement  in  the  bill :  Grim  v.  Wheeler,  8  £dw.  Ch.  384. 
Nor  a  mere  recital  in  the  bill :  Mechanics'  Bank  o.  Levy,  8  Paige  606.  Nor 
a  mere  arithmetical  proposition :  Mclntyre  v.  Union  College,  6  Id.  289.  And 
where  there  is  a^neral  denial  in  the  defendant's  answer,  which  is  clear  and 
distinct,  any  ambiguity  in  a  particular  part  will  not  vitiate  or  destroy  other 
parts;  the  whole  answer  is  to  be  taken  altogether:  see  Smith  v.  Fisher,  t 
Dessaus.  275 ;  and,  in  addition,  upon  the  requisites  of  the  answer,  note,  page 
807,  ante. 

By  the  Equity  Rules  of  the  U.  S.  Courts  No.  xxxix.,  and  of  Penna.  No. 
vii.,  it  is  provided,  that  the  rale  that  if  a  defendant  submits  to  answer,  he  shall 
answer  fully  to  all  the  matters  of  the  bill,  shall  no  longer  apply  in  cases  where 
he  might,  by  plea,  protect  himself  from  such  answer  and  discovery.  And  it  is 
also  provided,  tliat  the  defendant  shall  be  entitled  in  all  cases,  by  answer,  to 
insist  upon  all  matters  of  defence  (not  being  matters  of  abatement,  or  to  the 
character  of  the  parties,  or  of  matters  of  form)  in  bar  of,  or  to  the  merits  of 
the  bill  of  which  he  may  be  entitled  to  avail  himself  by  a  plea  in  bar;  and  in 
such  answer  he  shall  not  be  compellable  to  answer  any  other  matters  than  he 
would  be  compellable  to  answer  and  discover  upon  filing  a  plea  in  bar,  and  an 
answer  in  support  of  such  plea,  touching  the  matters  set  forth  in  the  bill  to 
avoid  or  repel  the  bar  or  defence.  Thus,  for  example,  a  bona  fid^  porehaser 
for  a  valuable  consideration,  without  notice,  may  set  up  the  defence  by  way  of 
answer  instead  of  plea,  and  will  be  entitled  to  the  same  proteetioii,  and  will 
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edge,  and  Dot  the  &ct  which  it  tends  to  prove.  And  in  such  cases 
it  is  generally  advisable  to  detail  exactly  the  &cts  or  evidence  and 
to  submit  to  the  court  whether  they  warrant  the  plaintiff's  condu- 
sion,  and  then  to  conclude  with  a  special  traverse  in  the  words  of 
the  interrogatoiy  that  ^*  save  as  aforesaid  the  defendant  cannot  state 
as  to  his  belief  or  otherwise  whether/^  etc 

In  framing  an  answer  it  is  seldom  possible  to  keep  the  narrative 
and  discovery  separate,  nor. is  it  generally  advisable  to  do  so,  be- 
yond what  may  be  requisite  for  bringing  out  distinctly  the  defence 
itself.  For  by  intermingling  the  two,  and  embodying  in  the  dis- 
covery a  running  connection  with  the  defence,  it  is  rendered  less 
available  to  the  plaintiff,  who  can  scarcely  read  any  portion  of  it 
in  evidence,  without  at  the  same  time  reading  the  defensive  state- 
ment. 

The  answer  is  generally,  though  not  always,  followed  by  schedules, 
containing  accounts,  lists  of  documents,  and  other  matters  of  a  simi- 
lar kind,  which  have  been  asked  for  by  the  bill,  or  which  the  defen- 
dant considers  necessary  to  his  defence.  And  such  schedules  are  re- 
ferred to  in  the  *body  of  the  answer,  by  stating  that  they  r«q4Ri 
are  annexed  thereto,  and  praying  that  they  may  be  taken 
as  part  thereof. 

After  the  answer  is  put  in,  the  next  step  in  procedure  regards 
the  question  of  its  sufficiency,  viz.,  whether  the  defendant  has  given 
all  due  discovery.    K  he  has  not,  the  plaintiff  may  except.^    The 

not  be  compellable  to  make  any  further  answer  or  discoyery  of  his  title  than  he 
would  be  in  any  answer  in  support  of  such  a  plea. 

A  bill  wanting  in  equity  can  derive  no  aid  from  the  answer,  and  is  liable  to 
be  dismissed  on  motion,  though  the  answer  disclosed  a  case  that  would  entitle 
the  complainant  to  relief;  Lockard  v.  Lockard,  16  Ala.  428 ;  but  an  answer 
setting  forth  material  facts  which  should  have  been  stated  in  the  bill  is  a  waiver 
of  the  right  to  object  to  the  bill  on  account  of  the  omission :  Cavender  v, 
Oavender,  114  17.  S.  464. 

The  defendant  may  state  in  his  answer  and  take  issue  on  matters  which  have 
happened  after  bill  filed,  but  the  court  wiU  not  deal  with  the  subject  of  the 
suits  by  interlocutory  order,  which  occur  after  the  answer  has  been  filed,  and 
are  not  brought  forward  by  amendment,  by  supplemental  bill,  or  by  supple- 
mental answer:  Stamps  v,  Birmingham,  etc.,  R.  B.,  7  Hare  258;  2  Ph. 
678. 

>  Exceptions  are  applicable,  however,  only  where  matters  alleged  in  the  bill 
are  not  sufficiently  answered,  and  not  because  the  answer  does  not  state  matters 
tet  forth  in  avoidance  or  defence,  with  fulness  and  ezplicitness :  Lannm  o. 
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exceptions  are  signed  by  counsel,  and  are  delivered  within  a  lim- 
ited time  to  the  proper  officer.^  They  are  headed  with  the  name 
of  the  cause,  and  are  entitled  '^  Exceptions  taken  bj  the  said  com- 
plainant to  the  insufficient  answer  of  the  said  defendant^'  They 
then  go  on  successively,  '^  First,  for  that  the  said  defendant  has 
not,  to  the  best  of  his  knowledge,  remembrance,  information,  and 
belief,  answered  and  set  forth  whether,''  etc,  following  the  words 
of  the  interrogatory  which  has  been  insufficiently  answered ;  **  Sec- 
ondly,  for  that  the  said  defendant  has  not  in  manner  aforesaid  an- 
swered and  set  forth  whether,"  etc.,  following  the  words  of  the 
next  interrogatory  which  has  been  insufficiently  answered ;  and  so 
on  throughout ;  and  they  then  conclude :  '^  In  all  which  particu- 
lars the  said  complainant  excepts  to  the  answer  of  the  said  defend- 
ant, and  humbly  prays  that  the  said  defendant  may  be  compelled 
to  put  in  a  sufficient  answer  thereto.''  If  the  defendant  does  not 
submit  to  the  exceptions,  they  are  referred  to  one  of  the  Masters 
for  consideration ;  and  if  he  reports  the  answer  insuffident^  a  Air- 
ther  answer  must  be  filed  on  the  points  excepted  to.  If  either 
party  is  dissatisfied  with  the  Master's  decision,  he  may  bring  the 
question  before  the  court  by  exceptions  to  the  report,  and  it  will 
tiien  be  finally  decided.  If  the  defendant  puts  in  a  second  or  third 
insufficient  answer,  the  plaintiff  does  not  deliver  new  exceptions, 
but  must  refer  it  for  insufficiency  on  the  old  ones,  pointing  out  in 
the  order  which  he  obtains,  the  particular  exception  or  exceptions 
to  which  he  requires  a  further  answer.'  If  a  third  answer  is  re- 
ported insufficient,  the  defendant  is  examined  personally  on  inter- 

Steel,  10  Humpli.  280 ;  or  for  mere  matters  of  irr^pilarity  of  form,  for  which 
the  remedy  is  to  move  to  take  the  answer  off  file :  Yermilye  o.  Christie,  4 
Sandf.  Ch.  876.  Where  an  answer  is  responsive  to  any  one  material  allega> 
tion,  it  cannot  he  stricken  from  the  file  as  frivolous,  bat  the  remedy  is  by  ex- 
ception :  May  v.  Williams,  17  Ala.  23.  Exceptions  to  insufficiency  of  parts 
of  an  answer  are  confined  to  matters  of  discovery  where  the  complainant  is 
compelled  to  rely  on  the  defendant  to  prove  his  case :  U.  S.  v.  McLaughlin^ 
24  Fed.  Bep.  823.  An  objection  that  matters  set  up  in  an  answer  as  a  defence 
have  been  previously  adjudicated  must  be  set  up  by  plea  or  replicaUoo,  and 
cannot  be  made  by  an  exception  to  the  answer:  Thrifts  v.  Frits,  101  HI.  457. 

I  Improperly  or  carelessly  drawn  exceptions  will  be  overruled:  Duke  of 
Brunswick  o.  Duke  of  Cambridge,  12  Beav.  279 ;  McKeen  v.  Field,  4  Edw. 
Ch.  379.  An  exception  is  defective  that  makes  a  general  objection  to  an  an- 
swer  which  is  good  in  part :  Mut.  Life  Ins.  Co.  v.  Cokefair,  41  N.  J.  £q.  142. 

<  See  Bider  v.  Biely,  2  Md.  Ch.  16. 
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rogatories ;  and  is  committed  to  prison  until  he  shall  have  perfectly 
answered  them.^ 

*The  next  Btep,  after  the  sufficiency  of  the  answer  is  .,^^. 
determined,  is  the  amendment  of  the  plaintiff's  bill.' 

>  See,  on  the  practice  as  to  exceptions  to  answers,  Rules  in  Equity  of  U.  S. 
Courts  No  Ixi.,  etc. ;  Penn.  viii. 

'  See,  as  instances  of  amendment,  Noyes  v.  Sawyer,  8  Yt.  160 ;  Arendell 
V.  Blackwell,  1  Dev.  Eq.  854;  Stephens  v.  Terrel,  8  Mon.  131;  Ontario 
Bank  v,  Schermerhom,  10  Paige  109;  Ayres  v,  Valentine,  2  Edw.  Ch.  451 ; 
West  V.  Hall,  8  Har.  &  J.  221 ;  Walker  v.  Hallett,  1  Ala.  N.  S.  879 ;  Jen- 
nings  V.  Springs,  1  Bailey  Eq.  181 ;  Baynton  v.  Barstow,  88  Me.  577 ;  Foster 
V.  Knowles,  42  N.  J.  Eq.  226;  McKay  v.  McKay,  28  W.  Ya.  514;  Am. 
Bible  Soc.  v.  Price,  115  III.  628.  But  an  amendment  will  not  be  permitted 
unless  it  appears  that  the  plaintiff  will  be  entitled  to  relief  upon  the  case  made 
by  the  bill,  after  the  amendment  made :  Mitchell  v.  Lenox,  1  Edw.  Ch.  428. 
Nor  where  the  court  b  satisfied  that  the  proposed  allegation  cannot  be  sub* 
stantiated :  Prescott  v.  Hubbell,  1  Uill  Ch.  210.  Nor  where  the  matter  of  the 
proposed  amendment  might,  with  reasonable  diligence,  have  been  inserted  in 
the  original  bill :  North  American  Coal  Co.  v,  Dyett,  2  Edw.  Ch.  115 ;  Jones  r. 
Welling,  16  Fed.  Rep.  655.  Nor  when,  on  demurrer,  a  bill  has  been  dismissed 
on  the  merits  of  the  case  as  stated,  for  want  of  equity :  Lyon  v,  Tallmadge,  1 
Johns.  Ch.  184.  See  Farmers'  and  Mechanics'  Bank  v.  Griffith,  2  Wis.  448 ; 
Nat.  Bank  v.  Carpenter,  101  U.  S.  567 ;  Picquet  v.  Augusta,  64  6a.  516. 

Amendments  to  a  bill  can  only  be  granted  where  the  bill  is  defective  in  parties, 
or  in  the  prayer  for  relief,  or  in  the  omission  or  mistake  of  a  fact  or  circum- 
stance connected  with  the  substance,  but  not  forming  the  substance  itself,  nor 
repugnant  thereto,  and  not  so  as  to  create  a  different  case  or  a  new  bill :  Bol- 
man  v.  Lohman,  74  Ala.  507 ;  Tatum  v.  Walker,  77  Id.  568 ;  Jefferson  v, 
Gaines,  7  Baxt.  (Tenn.)  868 ;  N.  Y.  Fire  Ins.  Co.  v,  Tooker,  85  N.  J.  Eq. 
408 ;  Church  v.  Holcomb,  45  Mich.  29 ;  Burton  v.  Schildbach,  45  Id.  504 ; 
Hardin  v,  Boyd,  118  U.  S.  756 ;  or  it  will  be  demurrable :  Lyon  v.  Tallmadge, 
1  Johns.  Ch.  184;  Shields  v.  Barrow,  17  How.  U.  S.  180;  School  Dist.  v» 
Madoon,  4  Wis.  79;  Wilhelm's  Appeal,  79  Pa.  St.  120;  Hewitt  v.  Adams, 
50  Me.  271 ;  Squire  v.  Hewlett,  141  Mass.  597;  Piercy  v.  Beckett,  15  W. 
Ya.  444 ;  Tappan  v.  West.  &  Atl.  Ry.,  8  Lea  (Tenn.)  106 ;  Livingston  v. 
Hayes,  48  Mich.  129;  Hart  v,  Henderson,  66  Ga.  568;  Shen.  Yal.  Ry.  v. 
Griffith,  76  Ya.  918  ;  Halcomb  v.  Kelly,  57  Tex.  618;  Hazard  v.  Hidden,  14 
R.  I.  856 ;  Ward  v.  Patton,  75  Ala.  207 ;  Kennerty  v.  Etiwan,  etc.,  Co.,  21 
S.  0.  226 ;  Hill  v.  Hill,  58  Yt.  278 ;  and  see  Seals  v.  Pheiffer,  81  Ala.  518 ; 
Hastings  v.  Cropper,  8  Bel.  Ch.  165;  McMann  v.  Westcott,  47  Mich.  177; 
Brooks  V.  Spann,  68  Miss.  198.  So  they  are  permissible  only  as  respects 
matters  occurring  prior  to  the  filing  of  the  original  bill :  Burke  o.  Smith,  15 
III.  158 ;  Nichols  v.  Rogers,  189  Mass.  146 ;  Bannon  v.  Comegys,  69  Md.  411. 
But  see  Ala.  Warehouse  Co.  v,  Jones,  62  Ala.  550 ;  Crumlish  v.  Shen.  Yal.  R. 
R.  Co.  28  W.  Ya.  628.  On  demurrer,  however,  the  court  cannot  inquire  into  the 
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Before  the  answer  is  filed,  the  plaintifif  may  amend  as  often  as  he 
thinks  fit ;  but  after  an  answer,  he  is  precluded  from  doing  so, 
until  its  sufficiency  or  insuffioiency  is  admitted  or  determined.  If 
the  answer  be  insufficient,  he  is  remitted  to  his  former  right  of 
amending  at  discretion.    If  it  be  sufficient,  he  is  entitled  as  of 

competency  or  regalaritj  of  an  amendment  preTiously  allowed  by  the  order  of 
the  court:  McGehee  v.  Jones,  10  6a.  127.  An  injunction  or  other  rwom  bill 
cannot  be  amended  by  striking  out  material  and  substantial  allegations  and 
charges ;  but  only  by  addition  of  explanatory  or  supplemental  statements : 
Carey  v.  Smith,  11  Ga.  589;  and  in  such  case  the  amendment  must  also  be 
verified  under  oath.  The  complainant  also  must  show  a  sufficient  excuse,  and 
the  application  must  be  made  as  soon  as  the  necessity  is  discoTered :  Id. ;  Mo- 
Dougald  V,  Dougherty,  11  Ga.  570.  Where  the  new  matter  would  affect  the 
opposite  party  prejudicially,  it  should  not  have  relation  back  to  the  time  of 
filing  the  original  bill,  but  the  suit  should  be  considered  as  pending  only  from 
the  time  of  amendment:  McDougald  v.  Dougherty,  11  Ga.  570;  Aduna  v. 
Phillips,  75  Ala.  461 ;  Jones  v.  McPhillips,  82  Id.  102.  On  an  amendment, 
howeyer  trifling,  at  any  time  before  answer,  the  general  rule  is,  though  its 
reasonableness  has  been  doubted,  that  the  defendant  may  demur  de  novo  to  the 
whole  bill.  But  where  the  amendment  is  made  after  a  demurrer  made  and 
decided  and  answer  filed,  the  defendant  cannot  demur  again  to  the  whole  bill, 
unless  the  amendment  is  so  far  material  as  to  vary  the  case  made  by  the  original 
bill,  and  change  the  complainant's  equity:  Booth  v.  Stamper,  10  Ga.  109. 
After  the  pleadings  are  made  up,  and  the  cause  set  down  for  trial,  the  Inll  b 
not  amendable,  except  within  the  discretion  of  the  court  upon  special  canse 
shown,  and  this  whether  it  be  a  sworn  bill  or  not :  8ee  Booth  r.  Wiley,  I  OS 
111.  84 ;  Harrigan  v.  Bacon,  57  Yt.  644 ;  Clough  v,  Adams,  71  la.  17 ;  Smith 
V.  Sherman,  52  Mich.  687.  If  an  amendment  be  made  after  issue  joined, 
without  order  and  verification  in  a  sworn  bill,  it  will  be  struck  out  on  modoQ : 
Molyneaux  v.  Collier,  18  Ga.  406;  see  Michan  v.  Wyatt,  21  Ala.  818.  An 
amended  bill  is  to  be  considered  in  many  respects  as  an  original  bill :  Carey  v. 
Smith,  1 1  Ga.  589 ;  and  when  a  new  defendant  is  added,  it  is  entirely  original 
as  to  him,  and  he  is  entitled  to  the  same  time  to  plead,  answer,  and  demur,  as 
to  an  original  suit :  Hoxey  v,  Carey,  12  Ga.  584. 

See,  on  the  subject  of  amendments.  Rules  in  Equity  in  the  U.  8.  Courts 
Kos.  xxviii.,  xxxt.,  xlvi.  ;  in  Peunsylvania  No.  x.  Under  these  rules  it  is 
held  that  an  amendment  to  a  bill  in  equity,  which  would  so  change  its  character 
as  to  make  it  substantially  a  new  case,  will  not  be  allowed  after  the  cause  has 
been  argued  ;  especially  when  no  eTidence  is  offered  to  show  that  the  amend- 
ment could  not  have  been  made  part  of  the  original  biU :  Snead  v.  McConll, 
12  How.  (U.  S.)  407 ;  see  Battle  v.  Mnt.  Life  Ins.  Co.,  10  Bktch.  417.  The 
complainant  is  not  entitled,  as  a  matter  of  right,  to  amend  his  bill  after  a  de> 
murrer  thereto  has  been  sustained :  Nat.  Bk.  v.  Carpenter,  101  U.  S.  567 ; 
abo  Foster's  Federal  Practice,  284. 
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course  to  one  order  for  amendment^  but  any  Bubsequent  order  must 
be  obtained  on  special  grounds.  The  object  of  amendment  may  be 
either  to  vary  or  add  to  the  case  originally  made,  or  to  meet  the  de- 
fence by  new  matter.  The  old  method  of  doing  this  was  by  a 
special  replication,  followed  up,  if  necessary,  by  rejoinder,  sur- 
rejoinder, etc.,  according  to  the  forms  of  pleading  at  law.  But  the 
'modern  practice  is  to  amend  the  bill.  If  the  amendments  make 
further  discovery  requisite,  the  plaintiff  may  call  for  a  further 
answer.  And  if  he  has  successfully  excepted  to  the  answer,  and 
the  exceptions  have  not  been  answered,  he  may  require  the  amend- 
ments to  be  answered  at  the  same  time.^  If  the  plaintiff  does  not 
require  a  further  answer,  the  defendant  may  nevertheless  file  one 
if  he  considers  it  material  to  do  so.' 

The  right  of  thus  amending,  by  introducing  altered  or  additional 
statements,  is  not  absolutely  confined  to  the  plaintiff.  The  defen- 
dant may  also  under  special  circumstances  obtain  a  similar  indul- 
gence f  but  as  an  answer  is  put  in  on  oath,  the  court,  for  obvioufr 
reasons,  will  not  readily  suffer  alterations  to  be  made. 

^  Obj Actions  to  an  answer  to  a  bill  as  it  stood  before  amendment  cannot  be 
made  after  amendment  unless  the  defendant  chooses  to  let  the  answer  stand  as 
the  answer  to  the  amended  bill :  Angel  v,  P.  R.  R.  Co.,  87  N.  J.  £q.  92. 

*  Orders  of  May,  1845,  Ixix.,  Ixz.,  Ixxi.  ;  1  Dan«  C.  P.  876,  400. 

*  In  mere  matters  of  form,  or  mistakes  of  dates,  or  verbal  inaccnraeiea  eoart» 
of  equity  are  very  indulgent  in  allowing  amendments  of  answers ;  but  reluctant 
to  allow  amendments  in  material  facts,  or  such  as  essentially  change  the  ground 
taken  in  the  original  answer :  Smith  v.  Babcock,  8  Sunm.  688 ;  Klder  tr. 
Harris,  76  Va.  187 ;  see  also  Jackson  v.  Outright,  5  Munf.  808;  Mc Williams 
V.  Hemdon,  8  Dana  568  ;  Stephens  v.  Terrel,  8  Mon.  181 ;  Carey  v.  Ector,,  7 
6a.  99 ;  Thomas  v,  Doub,  1  Md.  252 ;  Mounce  v,  Byers,  11  Ga.  180 ;  Dearth 
V.  Hide  &  Leather  Bank,  100  Mass.  540 ;  Clements  v.  Lampkin,  84  Ark.  598 ; 
Arnold  v.  Chesebrongh,  88  Fed.  Rep.  571 ;  McMichael  v.  Brennan,  81  N.  J. 
£q.  496 ;  Tracewell  v.  Boggs,  14  W.  Ya.  254.  As  a  general  rule,  a  special 
case  must  be  shown,  before  the  court  will  allow  a  defendant  to  amend  his 
answer.  Amendments,  however,  will  be  allowed  where  new  matter  has  come 
to  the  knowledge  of  the  defendant  since  his  answer  was  filed,  or  in  case  of 
surprise  or  mistake,  or  where  an  addition  has  been  made  to  the  draft  of  the 
answer  after  the  defendant  has  perused  it ;  and  in  some  other  special  cases. 
The  unwillingness  of  the  court  to  permit  a  defendant  to  change  or  add  to  the 
grounds  of  defence  set  up  in  the  first  answer  is  increased  where  the  application 
is  made  after  the  opinion  of  the  court  and  the  testimony  have  indicated  how 
it  may  be  modified  to  accomplish  his  purposes :  Williams  v.  Savage  Manufact. 
Co.,  1  Md.  Ch.  806 ;  and  see  Campion  v.  Killey;  1  McCart.  229 ;  United,  etc.» 
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Such  permission^  however,  may  be  obtained  on  a  full  and  satis- 
&ctoi7  affidavit  showing  the  cause  of  the  omission  and  the  new 
matter  intended  to  be  introduced,  in  cases  where,  at  the  time  of  the 
original  answer  being  put  in,  the  defendant  was  ignorant  of  par- 
ticular &ctB,  and  could  not  by  reasonable  diligence  have  known 
them.  And  the  like  indulgence  has  been  given,  where  the  defen- 
dant had  been  '''induced  to  leave  out  a  &ct  in  the  original 
L  J  answer  by  the  mistaken  advice  of  his  solicitor.'  But  the 
court  is  always  unwilling  to  give  this  permission,  where  the  new 
matter  would  be  prejudicial  to  the  plaintiff,  though  it  will  be 
inclined  to  yield  if  it  is  intended  for  his  benefit'  If  the  error  to 
becorrected  is  a  mere  matter  of  form,  it  may  be  done  by  amending 
and  re-swearing  the  answer.  But  when  the  object  is  to  correct  a 
mistaken  statement,  or  to  introduce  new  matter,  it  must  be  done  by 
a  supplemental  answer,  leaving  the  former  answer  on  the  record.' 
If  the  defendant  cannot  obtain  permission  to  file  a  snpplemaital 
answer,  he  has  no  other  way  of  correcting  his  original  answer. 
He  cannot  do  so  by  filing  a  cross  bill.^ 

Hie  final  result  of  the  pleadings  is,  that  the  ultimately  amended 

Cos.  V.  Long  Dock  Co.,  41  N.  J.  £q.  407.  A  motion  for  letve  to  file  a  fQp> 
plementary  answer  must  be  accompanied  with  an  affidarit :  Tbomas  v.  Doub, 
1  Md.  252. 

The  defendant  cannot  evade  the  rule  as  to  amending  his  answer,  bj  means  of 
his  answer  to  a  supplemental  bill,  which  must  be  restricted  entirely  to  the  mat- 
ters alleged  in  the  latter:  Swan  v.  Dent,  2  Md.  Ch.  111.  The  defendant  has 
no  right,  by  motion,  to  require  the  plaintiff  to  amend  his  bill  to  expose  sop- 
posed  defects  in  his  case :  Phelps  v.  Elliott,  23  Blatchf.  470.  Where  a  bni  is 
amended,  the  answer  maybe  likewise  amended.  Perkins  v,  Hendnrx,  81  Fed. 
Rep.  622. 

See  further,  on  this  subject,  Phelps  v,  Prothero,  2  De  6.  &  Sm.  274. 

I  A  defendant  may,  for  good  cause  shown,  be  permitted  to  amend  his  answer, 
and  plead  the  Statutes  of  Frauds  and  Limitations,  after  the  issue  joined,  and 
it  is  sufficient  ground  that  the  defendant's  counsel  adyised  him  that  he  could 
take  advantage  of  such  defence  without  pleading :  Jackson  v.  Cutrigfat,  5  If  unf. 

808. 

'  See  Western  Reserve  Bank  v.  Snyder,  1  Clarke  Ch.  880,  888 ;  Moonce 
V.  Byars,  1 1  Ga.  180. 

'  Curling  v.  Townshend,  19  Yes.  628 ;  Greenwood  v.  Atkinson,  4  Sim.  54 ; 
Fulton  0.  Gilmore,  1  Ph.  522 ;  Bell  v.  Dunmore,  7  Beav.  288  *  1  Dan.  Ch.  P. 
752,  757. 

*  Berkley  v.  Rider,  2  Ves.  588,  587. 
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bill,  and  the  answer  or  successive  answers  of  the  defendant,  con- 
stitute the  whole  record. 

It  then  becomes  the  plaintiff's  duty  to  consider  the  nature  of  the 
allegations  in  the  answer,  and  their  bearing  on  his  own  case.  If 
the  answer  admits  his  claim,  and  he  is  content  that  it  shall  be  taken 
as  true  throughout,  the  cause  may  be  heard  on  bill  and  answer. 
If  he  intends  to  controvert  any  part  of  the  answer,  or  requires 
additional  proof  of  his  case,  he  must  join  issue  with  the  defendant, 
in  which  case  he  is  required  to  file  a  replication,  stating  the  course 
he  intends  to  pursue;^  and  it  is  required  to  be  as  nearly  as  possible 
in  the  following  form :  '^  The  plaintiff  in  this  cause  hereby  joins 
issue  with  the  defendant.'^* 

On  the  filing  of  a  replication  the  cause  is  at  issue,  and  the  parties 
proceed  to  the  proof  of  their  respective  cases.'  If  the  plaintiff 
omit  to  file  a  replication  in  time,  the  defendant  may  dismiss  the 
bill  for  want  of  prosecution.^ 

>  Special  replication!  are  now  disased:  YHiite  v.  Morrison,  11  lU.  861; 
Dnponti  v.  Musey,  4  Wash.  C.  C.  12S;  and  are  expressly  prohibited  by  the 
rales  in  equity  of  the  17.  S.  Coarts,  No.  xIt.,  and  of  Penna.  No.  iz.  When  an 
equity  cause  has  been  heard  upon  bill,  answer,  and  proofs,  the  want  of  a 
formal  replication  cannot,  on  appeal,  be  assigned  for  error :  Cent.  Nat.  Bank 
V,  Conn.  lint.  Life  Ins.  Co.,  104  U.  S.  54.  And  see  Snyder  v.  Martin,  17 
W.  Va.  876.  The  general  replication,  howerer,  pots  in  issue  only  the  allega* 
tioDS  of  the  bill  and  answer.  The  proper  course  is  for  the  complainant,  if  he  is 
aware  of  an  intended  defence,  to  anticipate  it  in  his  bill  by  suitable  chaigee 
and  all^ations  ;  or  he  may  haye  leave  to  amend  on  motion,  where  necessary : 
White  V.  Morrison,  Duponti  v.  Mussy,  iuprnu  Joining  issue  on  an  answer  is  a 
wairer  of  any  mere  technical  objections  to  the  form  in  which  the  defences  in 
such  answer  are  represented :  McKim  v*  White  Hall  Co.,  2  Md.  Ch.  510.  A 
general  replication  waives  all  objections  to  the  sufficiency  of  the  answer : 
Slater  v.  Maxwell,  6  Wall.  (U.  S.)  268. 

*  Orders  of  May,  1845,  xciii. 

*  Orders  of  May,  1845,  16,  87-41,  98 ;   1  Dan.  Ch.  P.  C.  19. 

«  Orders  of  1845,  xcir. ;  1  Dan.  Ch.  P.  767,  784.  See  Equity  Rules  U.  S. 
Courts  No.  Ix.,  vi. ;  of  Pennsylvania  No.  ix. 

Where  a  suit  becomes  nugatory  by  matters  subsequent,  as  where  filed  on  the 
authority  of  a  reported  case,  afterwards  reversed,  the  court  has  jurisdiction,  on 
motion,  to  dismiss  it  without  costs :  Sutton,  etc.,  Co.,  v,  Hitchens,  15  Beav.  161. 

A  plaintiff  in  chancery  has  a  right  to  dismiss  his  bill  at  any  time  before 
final  hearing  upon  payment  of  costs,  if  he  be  not  in  contempt :  Elderkin  o. 
Fitch,  2  Carter  (Ind.)  90.  But  to  this  there  may  be  some  exceptions.  See 
Saylor's  Appeal,  89  Pa.  St.  495. 
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[*348]  *CHAPTER  V. 

OF  INTEBLOCUTORT  ORDERS. 

The  answer  of  the  defendant  is  the  chief  foundation  of  inter- 
locutory orders — ^that  is,  orders  not  made  at  the  hearing  of  the 
cause,  but  obtained  during  its  progress  for  incidental  objects.  And 
such  orders,  therefore,  will  naturally  £dl  under  our  notice  at  this 
stage  of  our  inquiry. 

The  mode  of  obtaining  interlocutory  orders  is  either  by  a  vwa 
voce  application,  called  a  motion,  or  by  a  written  one  called  a 
petition.  The  statements  made  in  the  answer  have  generally  a 
considerable  influence  on  the  application,  and  in  some  instances 
they  are  the  only  admissible  evidence;  where  other  evidence  is 
admissible  it  is  brought  forward,  not  by  the  r^ular  examination  of 
witnesses,  but  by  the  affidavits  of  voluntaiy  deponents.^ 

It  is  not  necessary  for  the  purpose  of  this  Treatise  to  discuss  the 
practice  on  motions  and  petitions.  But  it  will  be  sufficient  to 
observe  that  they  are  divided  into  two  classes,  viz :  1.  Motions  and 
petitions  of  course,  or  such  as  seek  an  order  which  by  the  practice 
of  the  court  may  be  granted  on  asking,  without  hearing  both  sides ; 
and  2.  Special  motions  or  petitions,  or  those  which  can  only  be 
granted  for  cause  shown.  Where  the  application  is  of  the  latter 
kind  it  will  not  be  granted  ex  parte,  except  in  cases  of  emeigeiKy, 
-  but  notice  of  the  motion,  or  a  copy  of  *the  petition,  must 
I-        -I   be  previously  served  on  all  parties  interested.' 

The  procedure  by  petition  is  also  resorted  to  for  a  variety  of 
objects  not  arising  in  the  progress  of  the  suit^  but  dealt  with  under 
the  summary  jurisdiction  by  statute,  already  noticed  as  existing  in 
the  court,'  e,  g.y  for  conveyance  by  incapacitated  trustees.  And  in 
one  class  of  cases,  where  the  appointment  of  a  guardian  and  allow- 

>  2  Dan.  Ch.  P.  c.  80,  of  Affidavits. 
'  2  Dan.  Ch.  F.  c.  81 ;  Interlocatorj  AppUeatiQa. 
*  SupTQj  Introduction ;  2  Dan.  Ch.  P,  c.  40. 
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ance  of  maintenance  for  an  infant  is  required,  the  same  oourse  is 
sanctioned,  as  already  observed,  by  the  inherent  authority  of  the 
court^  The  jurisdiction  over  solicitors  and  in  lunacy  and  bank- 
ruptcy, is  also  exercised  by  orders  on  petition. 

The  objects  of  interlocutory  orders  are  numerous.  They  include, 
for  instance,  the  issuing  of  attachments  or  other  process  of  the 
court,  the  taking  of  bills  pro  confesso,  the  compelling  of  a  plaintiff 
to  elect  whether  he  will  sue  at  law  or  in  equity,  the  dismissal  of 
bills  for  want  of  prosecution,  and  the  taking  of  any  other  steps  to 
remedy  delay  or  irregularity  in  the  cause.  But  an  inquiry  into 
orders  of  this  class  would  turn  principally  on  technical  rules  of 
practice,  and  would  be  unsuited  to  our  present  purpose.  The  only 
objects  of  interlocutory  orders  which  seem  material  to  be  here 
noticed  are  five  in  number,  viz :  1.  the  production  of  documents ; 
2.  The  payment  of  money  into  court ;  3.  The  appointment  of  a 
receiver ;  4.  The  grant  of  an  injunction ;  and  6.  A  writ  of  ne  eoseat 
regno. 

I.  The  production  of  documents  is  ordered  for  completion  of  the 
discovery  in  the  defendant's  answer.' 

The  discovery  obtained  from  the  answer  itself  is  not  the  whole 
to  which  the  plaintiff  is  entitled.  It  gives  him  a  statement  by  the 
defendant  on  oath  as  to  all  facts  to  which  he  was  interrogated,  and 
also  a  schedule  of  all  documents  in  the  defendant's  power  relating 
to  the  subjects-matter  of  the  suit.  But  the  documents  still  remain 
to  be  examined,  and  *the  information  which  they  contain  r^oeni 
is  frequently  the  most  important  part  of  the  discovery. 
For  the  purpose  of  obtaining  such  examination,  the  plaintiff  is  en- 
titled, either  before  or  after  the  sufficiency  of  the  answer  has  been 
determined,  and  without  prejudicing  any  question  on  that  point,  or 
at  any  subsequent  period  in  the  cause,  to  move  that  '^  the  defendant 
may  produce,  and  that  the  plaintiff  may  have  liberty  to  inspect 
and  take  copies  of  all  the  documents  so  scheduled,  and  that  the 
same  may  be  produced  before  the  examiner,  and  at  the  hearing  of 
the  cause."'  Upon  this  application  an  order  will  be  made  that  they 
shall  be  deposited  with  the  clerk  of  records  and  writs,  or,  if  a 

■  Supra^  Infants  4  2  Dan.  Ch.  P.  29. 

'  2  Dan.  Ch.  P.  c.  3S.     See  on  this  subject,  ante,  Book  I.  ch.  1. 

*  Lane  v,  Paul,  8  Beav.  66 ;  Fencott  v,  Clarke,  6  Sim.  S. 
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special  reason  be  shown,  e.  g.^  their  being  in  constant  use  in  the  de- 
fendant's business,  then  in  the  defendant's  own  office.^ 

The  doctrines  by  which  production  is  r^ulated  have  been  already 
discussed  in  reference  to  discovery,  viz.,  1.  The  right  of  re- 
quiring it  is  for  the  purpose  of  discovery  alone,  and  does  not  de- 
pend on  nor  will  be  aided  by  a  title  to  possess  the  docoinaitB 
themselves.  2.  The  existence  of  the  right  must  be  shown  firom 
admissions  in  the  answer  that  the  documents  are  in  the  defendant's 
possession  or  power,  and  that  they  are  of  such  a  character  as  to 
constitute  proper  matter  of  discovery  within  the  ordinaiy  ruka. 
3.  It  is  a  right  belonging  to  a  plaintiff  only,  although  a  defimdant 
may  occasionally  be  permitted  on  special  grounds  to  delay  his  an- 
swer until  some  document  material  for  making  out  his  defence  has 
been  produced  by  the  plaintiff. 

II.  Payment  of  money  into  court  is  directed  where  the  defend- 
ant admits  money  to  be  in  his  hands  which  he  does  not  claim  as  his 
own,  and  in  which  he  admits  that  the  applicant  is  interested.' 

In  a  case  of  obvious  and  gross  misconduct,  where  the  plaintiff 
r'*'35l1  ^^  i3Qade  affidavit  of  the  fiicts,  and  the  defendant  *has 
attempted  to  explain  them  by  a  counter  affidavit,  this 
order  has  been  made  before  answer  on  the  admissions  in  the  de- 
fendant's affidavit'  But  the  general  rule  is,  that  it  shall  not  be 
made  until  the  answer  is  put  in,  and  that  it  must  be  sustained  en- 
tirely on  the  admissions  made.  The  reason  of  this  reqoiremoit  is 
that  the  motion  is  made  before  witnesses  can  be  regularly  examined, 
and  therefore  the  defendant  may  feirly  claim  that  either  his  answ^ 
shall  be  taken  as  true,  or  that  the  adjudication  shall  be  delayed 
till  he  has  an  opportunity  of  proof.*  Tlie  admissions  necessaiy  to 
warrant  the  order  are,  first,  that  the  defendant  has  a  fiouid  in  his 
hands,  or  at  all  events  that  he  once  had  it,  and  has  not  Intimately 


>  Prentice  o.  Phillips,  2  Hare  152. 

'  2  Dan.  Cb.  P.  c.  86.  See,  on  this  subjeet,  Hoaack  v.  Rogers,  9  Paige  468 ; 
Clagett  V.  Hall,  9  Gill  &  John.  81 ;  Contee  o.  Dawson,  8  Bland  899 ;  Nokea  v. 
Seppings,  8  Phillips  19 ;  Maddox  o.  Dent,  4  Md.  Ch.  543 ;  Daniels's  Ch.  Pr. 
ch.  zli. ;  HagiU  v.  Carrie,  L.  B.  2  Ch.  449 ;  Texas  v.  White,  191  U.  8.  Ap- 
pendix 95* 

»  Jervis  r.  White,  6  Ves.  7S8. 

^  Bichardson  v.  Bank  of  £ngknd,  4  M.  &  C.  165, 170 ;  Boachetti  v.  Power, 
8  Beav.  98. 
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disposed  of  it ;  eecondly,  that  he  does  not  daim  it  as  his  own ;  and 
thirdly,  that  the  applicant  is  interested  in  it.^  If  the  admissions  in 
the  answer  do  not  warrant  the  application,  it  may  be  made  at  the 
hearing  on  the  evidence  in  the  cause,  or  may  be  made  between  the 
original  hearing  and  the  hearing  on  further  directions,  either  on 
admissions  in  the  examination  of  an  acting  party,  or  on  the  Master's 
report.* 

The  order  thus  made  is  strictiy  one  of  precaution.  The  fund  is 
brought  into  court,  that  it  may  be  preserved  until  the  decree,  and 
not  that  an  earlier  decision  of  the  cause  may  be  made.  The  court 
will  not,  tiierefore,  indirectly  adjudicate  on  the  right,  as,  for  ex- 
ample, by  directing  payment  of  interest  to  one  of  the  litigants,  but 
will  retain  the  fimd  untouched  until  the  hearing  of  the  cause.' 

The  principle  on  which  the  order  is  based  is  that  the  fund,  of 
which  payment  into  court  is  asked,  is  a  fund  held  by  the  defendant 
in  trust ;  and  it  therefore  does  not  apply  to  suits  for  a  mere  pay- 
ment of  a  debt  claimed  as  due  from  the  defendant  to  the  plaintiff. 
But  to  this  rule  there  are  "Hwo  apparent  exceptions ;  the 
one  in  the  case  of  an  executor  who  owes  money  to  his  tes-  ^  -I 
tator,  the  other  in  that  of  a  purchaser,  sued  for  specific  perform- 

*  Freeman  v,  Fairlie,  8  Meriv.  29,  89 ;  Meyer  v.  Montriou,  4  Bear.  848 ; 
Dubless  V.  Flint,  4  M.  &  G.  502.  Those  who  make  the  motion  to  have  money 
brought  into  court,  must  show  that  they  have  an  interest  in  the  snm  proposed 
to  be  called  in,  and  that  he  who  holds  it  in  his  possession  has  no  equitable  right 
to  it  whatever ;  and  the  facts  on  which  these  positions  are  based  must  be  found 
in  the  case  as  it  then  stands,  either  admitted  ot  so  established  as  to  be  open  to 
no  further  controversy  at  any  subsequent  stage  of  the  proceedings :  Hopkins  v. 
McEldery,  4  Md.  Ch.  28.  A  contingent  interest,  however,  is  sufficient  to  en- 
title a  party  to  move :  Ross  o.  Ross,  12  Beav.  89 ;  Bartlett  o.  Bartlett,  4  Hare 
681.  A  final  order  upon  a  petition  asking  the  defendant  to  bring  money  into 
court  for  the  purpose  of  investment,  cannot  be  passed  without  notice  to,  or 
hearing  of,  the  opposite  party  who  has  answered  the  petition  and  objected  to 
the  application :  Brooks  v.  Dent,  4  Md.  Ch.  478. 

'  Hatch  0. J  19  Yes.  116 ;  Creak  v.  Capell,  6  Mad.  114.    The  order 

cannot  be  made  on  motion  after  decree,  and  before  hearing  on  further  direc- 
tions, merely  on  admissions  in  the  answers :  Binns  v.  Parr,  7  Hare  288 ;  Wright 
9.  Lukes,  18  Beav.  107.  In  Hampden  v,  Wallis,  27  Ch.  D.  251,  the  court 
ordered  trust  funds  to  be  brought  into  court  by  the  trustee,  an  accounting  party, 
upon  admissions  contained  in  letters  written  before  action  brought  that  he  had 
received  the  money,  although  there  was  no  formal  admission  in  his  pleadings 
or  affidavits  that  he  had  received  and  held  the  money. 

*  Nedby  v.  Nedby,  4  M.  &  C.  867. 
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anoe,  who  is  in  possession  of  the  land^  and  has  not  paid  his  par- 
chase-money.  The  reason  of  the  first  exception  is  that  the  executor, 
being  himself  both  debtor  and  creditor,  is  presumed  in  equity  to 
have  discharged  himself  of  the  debt,  and  to  have  retained  the 
money  as  part  of  the  assets.^  That  of  the  second  is,  that  though 
the  purchaser  may  be  ultimately  entitled,  according  to  the  result  of 
the  suit,  either  to  the  estate  or  to  the  purchase-money,  yet  he  can- 
not be  entitled  to  both ;  and  therefore  his  election  to  keep  posses- 
sion of  the  estate  is  in  substance  an  election  to  be  a  trustee  of  the 
purchase-money.' 

The  mode  of  obtaining  the  order  is  by  a  motion  made  on  notice, 
that  the  defendant  may  be  ordered  on  or  before  a  specific  day  to 
pay  the  amount  into  the  name,  and  with  the  privity  of  the  Ac- 
countant-General,  in  trust  in  the  cause ;  and  that  the  same,  when 
paid  in,  with  all  accumulations  thereon,  may  be  laid  out  in  the 
purchase  of  three  per  cent,  consols. 

If  the  object  is  to  obtain  a  transfer  of  stock,  the  terms  of  notice 
are  varied  accordingly. 

III.  A  receiver  is  appointed  where  an  estate  or  fiind  is  in  exist- 
ence, but  there  is  no  competent  person  entitled  to  hold  it,  or  the 
person  so  entitled  is  in  the  nature  of  a  trustee,  and  is  misusing  or 
misapplying  the  property.* 

1  Richardson  v.  Bank  of  England,  4  M.  ft  C.  165. 

'  Morgan  v.  Shaw,  2  Meriv.  188 ;  Tindal  v.  Gobham,  2  M.  ft  K.  ZS5 ; 
Cutler  V.  Simons,  2  Meriv.  lOS. 

'  2  Dan.  Ch.  P.  c.  86 ;  chap,  zzxix.,  5th  Amer.  ed.  A  court  of  equity  will 
appoint  a  receiver,  wherever  it  can  be  made  to  appear  that  the  propertjr  in  re- 
gard to  which  the  controyersy  ezists  is  in  danger :  Ladd  o.  Hanrej,  1  Farter 
(N.  H.)  514 ;  Beid  v.  Reid,  88  6a.  24.  But  it  must  be  a  ftroog  caae  that 
will  justify  such  appointment,  which  is  the  ultimate  retort  of  a  court  of  equity. 
It  is  a  high  power,  never  exercised  where  there  exists  any  other  safe  or  expe- 
dient remedy:  Speights  v.  Peters,  9  Gill  472;  Dougherty  v.  McDougal,  10 
Ga.  121 ;  Furiong  v.  Edwards,  8  Md.  99;  Blandheim  p.  Moore,  11  Id.  874; 
Haight  «.  Buir,  19  Id.  184;  Venable  o.  Smith,  98  N.  C.  528;  Pelxer  «w 
Hughes,  27  S.  C.  408 ;  Jones  v,  Schall^  45  Mich.  879 ;  Manchester,  etc.. 
Banking  Go.  v.  Parkinson,  22  Q.  B.  D.  1 73 ;  and  a  court  of  chaooeiy  wiU 
never  appoint  a  receiver  pending  a  plea  to  its  jurisdiction,  but  to  guard  against 
abuse  of  dilatory  pleas  will  order  an  immediate  hearing  or  trial  of  the  plea : 
Ewing  V.  Blight,  8  Wall.  Jr.  189. 

The  granting  of  a  receiver  is  a  matter  of  discretion,  to  be  governed  by  a 
view  of  all  the  circumstances  of  the  case,  one  of  such  drcumstanoes  being 
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The  former  of  these  grounds  applies  where  the  owner  of  property 
is  dead,  and  probate  or  administration  has  not  been  granted,  but  is 
bona  fide  litigated  in  the  Ecclesiastical  Courts.  In  this  case  a  re- 
ceiver will  be  appointed  of  the  personal  assets,  not  on  the  ground 
that  the  contest  exists,  but  because  there  would  otherwise  be  no 
proper  person  to  receive  them.  If,  on  the  contrary,  probate  or 
administration  has  *been  granted,  there  is  a  proper  person, 
and  the  pendency  of  litigation  to  recall  the  grant  will  not  ^  ^ 
warrant  a  receiver.'  On  the  same  principle  a  receiver  wiU  be  ap- 
pointed of  an  infant's  estate,  if  it  be  not  vested  in  a  trustee,  for  he 
is  himself  incompetent  to  take  charge  of  it. 

The  most  obvious  instance  of  the  second  ground  of  appointment 
is  in  the  case  of  actual  trustees,  who  are  abusing  their  trust,  and 
bringing  the  property  into  danger.  But  unless  there  be  miscon- 
duct on  their  part,  the  court  will  not  interpose  to  take  the  prop* 

the  probability  of  the  plaintiff  being  ultimately  entitled  to  a  decree :  Nichols 
V.  The  Perry  Patent  Arm  Co.,  8  Stockt.  126 ;  Chicago,  etc.,  Co.  v,  U.  S. 
Petroleum  Co.,  57  Pa.  St.  83.  Thus  a  receiver  was  refused  in  a  case  where 
important  points  arose  upon  the  construction  of  deeds,  that  construction  being 
attended  with  considerable  doubt  and  difficulty :  Owen  v.  Homan,  8  M.  &  G. 
878 ;  8.  c.  4  H.  L.  Cas.  997 ;  see  Lenox  o.  Notrebe,  1  Hempst.  226 ;  see  also 
Baker  v.  Backers,  82  111.  80 ;  Rheinstein  v.  Bixby,  92  N.  C.  807.  A  receiver 
has  no  powers  except  those  conferred  upon  him  by  the  order  for  his  appoint- 
ment :  Grant  v.  Davenport,  18  Iowa  179.  As  to  when  a  receiver  will  be  ap* 
pointed,  see  Levenson  v,  Elson,  88  N.  C.  182 ;  Hanna  v.  Hanna,  89  Id.  68 ; 
Ellett  9.  Newman,  92  Id.  519 ;  Stith  v.  Jones,  101  Id.  860 ;  Fricker  v.  Peters, 
etc.,  Co.,  21  Fhu  254 ;  Lutt  v.  Grimont,  17  111.  App.  808 ;  Haas  v.  Ch.  Bldg. 
Soc.,  89  111.  498;  Bandle  v.  Carter,  62  Ala.  95;  Flagler  v.  Blunt,  82  N.  J. 
£q.  518 ;  Price  V.  Dowdy,  84  Ark.  285 ;  Darusmont  v.  Patton,  4  Lea  (Tenn.) 
597 ;  Haywood  o.  Lincoln  Lumber  Co.,  64  Wis.  689 ;  Brassey  v.  N.  Y.  &  N. 
£.  By.,  19  Fed.  Bep.  668 ;  Kaumburg  v.  Hyatt,  24  Id.  898 ;  N.  C.  By.  v. 
Drew,  8  Woods  C.  Ct.  691. 

'  Atkinson  v,  Henshaw,  2  Yes.  &  B.  85 ;  Bendall  v.  Bendall,  1  Hare  152 ; 
Beed  t;.  Harris,  7  Sim.  689. 

Although  there  is  no  rule  of  practice  that,  in  cases  where  the  will  is  in  con* 
test  in  the  Ecclesiastical  Court,  the  Court  of  Chancery  will  not  grant  a  receiver 
where  the  property  is  in  the  hands  of  the  executor,  yet  it  must  be  clearly 
shown  that  the  nature  and  position  of  the  court  are  such  as  to  warrant  the 
interference  of  the  court :  Whitworth  v.  Whyddon,  2  M.  &  G.  56 ;  s.  c.  2 
H.  &  Tw.  445 ;  15  Jur.  152 ;  c/.  Bryan  o.  Moring,  94  N.  C.  694.  In  Dimes  v. 
Steinberg,  2  Sm.  &  Gifi*.  75,  however,  an  injunction  and  receiver  were  granted 
pending  a  suit  to  recall  probate  of  a  will  alleged  to  have  been  fraudulently 
obtained  by  the  executor  and  a  legatee. 
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erty  from  them  for  the  mere  purpose  of  oonfiding  it  to  an  o£5oer  of 
its  own.* 

If^  again^  the  legal  owner,  thongh  not  an  actual  trustee,  holds 
the  property  subject  to  dear  equities  in  other  parties,  but  is  using 
it  in  a  manner  inconsistent  with  them,  a  receiver  may  be  obtained 
against  him.  On  this  principle  an  equitable  mortgagee  maj  have 
a  receiver  against  his  mortgagor.  If  there  be  a  prior  mortgagee 
not  in  possession,  the  receiver  may  be  appointed,  without  prejudice 
to  his  taking  possession ;  but  if  he  be  in  possession,  a  receiver  can- 
not be  ordered  against  him  unless  the  applicant  will  pay  off  his 
demand,  as  he  states  it  himself.  A  l^al  mortgagee  cannot  have  a 
receiver,  but  must  take  possession  under  his  l^;al  title.* 

J£  there  are  several  equitable  encumbrances  the  court  will  put  the 
property  in  tlie  possession  of  a  receiver,  to  apply  the  profitu  for 
their  benefit  according  to  their  respective  priorities,  permitting 
legal  encumbrancers  to  proceed  at  law ;  and  the  appointment  will 
not  prevent  their  so  doing,  though  it  will  make  it  neoessaiy  for 
them  to  obtain  leave  from  the  court.' 

r^oRj^-i  *A  receiver  has  also  been  appointed  as  between  vendor 
and  purchaser  during  a  suit  for  specific  perfi^rmance ;  but 
the  order  was  made  under  special  circumstances,  the  purchaser  not 
having  been  in  exclusive  possession,  but  having  had  a  sort  of  mixed 
possession  with  the  vendor.^ 

A  receiver  may  also  be  appointed  in  cases  of  partnership,  where 
one  of  the  partners,  having  got  the  business  into  his  hands,  is  de- 
stroying the  partnership  property,  or  is  claiming  to  exclude  his 
copartners  from  the  concern.'  In  this  case,  as  all  the  partners 
have  an  equal  right  to  the  management,  and  no  one  of  them  has 
an  exclusive  right,  the  court  must  exclude  all  for  the  protection  of 
all,  and  will  appoint  a  receiver  to  get  in  the  assets.    It  cannot, 

1  Middleton  v.  Dodswell,  18  Ves.  266;  Browell  v.  Reed,  1  Hare  4S4; 
Bainbridge  v.  Blair,  8  Beav.  421 ;  Skinners'  Company  p.  Irish  Society,  1  M. 
&  C.  162. 

'  Beniey  v.  Sewell,  1  Jac.  &  W.  627. 

*  Davis  V.  Marlborough,  2  Sw.  188;  An^el  v.  Smith,  9  Ves.  8S5;  Brooka 
V.  Greathed,  1  J.  &  W.  178;  Smith  v.  Effingham,  2  Beav.  285;  Pritehard 
v.  Fleetwood,  1  Meriy.  54     See  Cortleyeu  v.  Hathaway,  8  Stockt.  89. 

«  Hall  V.  Jenkinson,  2  Yes.  &  B.  125 ;  Boehm  v.  Wood,  2  J.  &  W.  2S« ; 
Shakel  v,  Marlborough,  4  Mad.  468. 

^  See  Whitman  v.  Bobinson,  21  Md.  80. 
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however,  undertake  to  carry  on  the  trade,  and  will  therefore  only 
interpose  with  a  view  to  dissolution.^  On  the  same  principle,  a 
receiver  may  be  appointed  of  a  mine  or  colliery,  which  is  regarded 
rather  as  a  trade  or  partnership  than  as  a  mere  tenancy  in  common.' 
In  the  case  of  a  mere  tenancy  in  common,  where  the  title  is  l^al, 
it  is  doubtful  whether  the  court  would  interfere.'  It  might  compel 
the  tenant  in  possession  to  account  to  his  co-tenant,  but  would 
probably  not  act  against  his  legal  possession.* 

There  is  also  jurisdiction  to  make  the  order,  though  the  defen- 
dant does  not  sustain  a  fiduciaiy  character,  but  insists  on  a  distinct 
adverse  title,  which  title  is  contested  in  the  suit.  But  the  court 
will  be  reluctant  to  interfere,  and  will  only  do  it  if  gross  fraud  or 
imminent  danger  be  shown.' 

The  appointment  of  a  receiver,  like  payment  of  money 
*into  court,  may  be  ordered  on  affidavit  before  answer,  r«3g5-| 
or  even  before  the  defendant  has  appeared,  if  any  urgent 

1  Waters  v.  Taylor,  16  Yes.  10 ;  Goodman  v.  Whitcomb,  1  J.  &  W.  589 ; 
Hale  V.  Hale,  4  Bea^.  S69 ;  Const  v.  Harris,  T.  &  R.  496 ;  Smith  v,  Jeyes, 
4  Beav.  608 ;  see  note  2,  p.  241,  iupra.  See  also  Sieghortner  v.  Weissen- 
bom,  20  N.  J.  £q.  172;  Barnes  v.  Jones,  91  Ind.  161;  Morey  v.  Grant,  48 
Mich.  326.  An  order  appointing  a  receiver  to  take  possession  of  and  collect 
certain  partnership  accounts  was  held  to  be  unwarranted  where  the  parties  had 
themselves  fully  agreed  how  the  accounts  should  be  collected  and  the  defendants 
were  responsible :  Simon  v.  Schloss,  48  Mich.  288. 

'  Jefierys  v.  Smith,  IJ.  &  W.  298. 

*  See,  however,  Williams  v,  Jenkins,  11  Ga.  595 ;  Goodal  v.  Fifteenth  Dist. 
Ct.,  56  CaL  26. 

^  Tyson  v.  Fairclongh,  2  S.  &  S.  142. 

*  Stilwell  V.  Wilkins,  Jac.  280 ;  Huguenin  v.  Basely,  18  Yes.  105 ;  Jones  v. 
Goodrich,  10  Sim.  827 ;  Ckrk  v.  Dew,  1  R.  &  M.  108 ;  Toldervy  v.  Colt,  1 
Y.  &  C.  621. 

And  the  court  will  not,  in  general,  interfere  at  the  instance  of  a  person 
alleging  a  legal  title  in  himself  against  other  persons  who  are  in  possession  of 
the  estates,  to  grant  him  a  receiver,  or  put  them  out  of  possession:  Talbot  v, 
Scott,  27  L.  J.  Ch.  278;  4  K.  &  J.  96;  Schlecht's  Appeal,  60  Pa.  St.  172; 
Davis  V.  Reaves,  2  Lea  (Tenn.)  649 ;  Mapes  v.  Scott,  4  111.  App.  268.  A 
court  of  equity  has  no  jurisdiction  to  appoint  a  receiver  to  take  charge  of  an 
oitproducing  well  pending  an  ejectment  brought  to  try  the  title  to  the  posses- 
sion of  the  premises :  Emerson's  App.,  95  Pa.  St.  258.  Where  a  party  estab- 
lishes an  apparent  right  to  land,  and  the  person  in  possession  is  insolvent,  a 
receiver  will  be  appointed  to  take  charge  of  the  rents  and  profits  during  the 
pendency  of  the  action :   Horton  v.  White,  84  N.  C.  297 ;  McNair  v.  Pope, 

96  Id.  502;  Dnrant  v.  Crowell,  97  Id.  867. 
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neoessitj  exist.^  But  the  application  must  generally  be  made 
after  answer,  and  must  be  supported  by  the  admissions  of  the  de- 
fendant.* 

The  appointment,  when  made,  is  for  the  benefit  of  all  parties 

interested,  and  not  for  that  of  the  applicant  alone.  If  there  be 
only  one  party  interested,  as  where  a  receiver  is  appointed  of  an 
infant's  estate,  the  possession  of  the  receiver  is  considered  as  his 
possession.  If  there  are  adverse  claims  in  different  parties,  the 
possession  of  the  receiver  is  treated  as  the  possession  of  the  party 
who  ultimately  establishes  his  right' 

lY.  An  injunction  is  granted  to  restrain  a  defendant,^  so  long 
as  the  litigation  continues,  from  doing  acts  productive  of  permanent 

'  A  temporary  or  ad  interim  receiver  may  not  onlj  be  appointed  before  answer, 
bat  even  before  the  subpoena  to  appear  and  answer  has  been  served,  when  it  is 
shown  that  extraordinary  danger  would  ensue  unless  the  property  were  taken 
under  the  care  of  the  court:  Jones  v.  Dougherty,  10  6a.  874;  Wiiliams  o. 
Jenkins,  11  Id.  595.  The  defendant  may  move  to  dischai^  the  receiver  after 
the  answer  is  filed,  and  if  the  bill  and  answer  together  show  that  he  ought  not 
to  have  been  appointed,  he  will  be  dischai^ged :  Phoenix  Mat.  Ins.  Co.  v.  Grant, 
8  MacArthur  (D.  C.)  220. 

*  Lloyd  V.  Passingham,  8  Meriv.  697 ;  Ramsbottom  «•  Freeman,  4  Beav.  145. 

*  Bainbridge  v.  Blair,  8  Beav.  421 ;  Sharp  v.  Carter,  8  P.  Wms.  879. 

The  appointment  of  a  receiver  does  not  determine  any  right,  or  afiect  the 
title  of  either  party  in  any  manner  whatever ;  he  is  the  ofl&cer  of  the  court,  and 
his  holding  is  the  holding  of  the  court  for  him  from  whom  the  possession  was 
taken.  He  is  appointed  on  behalf  of  all  parties,  and  his  appointment  is  not  to 
oust  any  party  of  his  right  to  the  possession,  but  merely  to  retain  it  for  the 
benefit  of  the  party  ultimately  entitled ;  and  when  he  is  ascertained,  the  re- 
ceiver will  be  considered  as  his  receiver:  EUicott  o.  Warford,  4  Md.  80; 
Matter  of  Colvin,  8  Md.  Ch.  280.  See  farther,  as  to  the  power  and  authority 
of  receivers.  Porter  v.  Williams,  5  Selden  142;  Receivers  r.  Patterson -Gas- 
light Co.,  8  Zabrisk.  288. 

Where  a  receiver  is  appointed,  but  the  bill  is  afterwards  disnussed  for  want 
of  equity,  the  functions  of  the  receiver  cease,  inter  parteM,  but  his  aocouni- 
abiiity  as  an  officer  of  the  court  continues.  The  fund  remains  subject  to  the 
order  of  the  court,  and  will  be  returned  thereby  to  the  party  as  whose  fund  it 
was  taken,  unless  retained  upon  a  claim  properly  made  and  presented  to  the 
chancellor.  A  party  having  a  claim  on  a  fund  so  situated  will  be  allowed  to 
intervene,  pro  intereue  9uOy  upon  a  proper  application.  But  the  receiver,  as 
such,  is  not  subject  to  the  process  of  garnishment :   Field  v,  Jones,  11  Ga.  418. 

It  is  not  necessary  to  bring  to  a  hearing  a  suit  for  the  appointment  of  % 
receiver  pendenU  lite :  Anderson  v,  Guichard,  9  Hare  275. 

^  An  injunction  cannot  be  granted  against  one  who  is  not  a  party  to  the  suit : 
Schalk  V.  Schmidt,  1  McCart.  268. 
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injury,  or  from  proceeding  in  an  action  at  law,  where  an  equity  is 
allied  against  his  legal  right.^ 

The  principle  of  injunctive  relief  by  decree  has  already  been 
considered  as  an  independent  subject*  We  are  now  only  concerned 
with  the  interlocutory  writ  issued  for  the  protection  of  ihe  subject- 
matter  until  litigation  is  decided. 

The  ordinary  mode  of  obtaining  this  injunction  is  by  moving 
after  notice  to  the  defendant ;  but  in  particular  cases,  where  giving 
notice  might  accelerate  the  mischief,  it  will  be  granted  ex  parte  and 
without  notice ;  e.  g.y  in  cases  of  waste,  or  of  negotiating  a  bill  of 
exchange,  and,  even  where  that  special  ground  does  not  exist,  yet 
if  the  act  to  be  prohibited  is  such  that  delay  is  productive  of  serious 
damage,  as  in  pirad^  of  copyright  and  patent,  an  ex  parte  injuno- 
tion  may  be  obtained.  In  order  to  obtain  an  injunction  exparie^ 
the  application  must  be  made  at  the  '''first  possible  moment,  r4coRz>i 
and  all  the  &cts  must  be  fuUy  and  honestly  stated ;  if  any 
concealment  or  misrepresentation  be  detected,  the  injunction  will  be 
*  dissolved,  although  the  fiicts,  if  truly  stated,  would  have  been  suf- 
ficient to  sustain  it' 

>  2  Dan.  Ch.  P.  ch.  82. 

'  Supra^  Injunction. 

'  Hilton  V.  Granyille,  4  B!Wt.  180.  Tbe  defendant  may  more  to  diflsolve 
an  injunction  for  want  of  equity  appearing  on  the  face  of  tbe  bill :  Titus  v. 
Mabee,  26  111.  259 ;  Stark  v.  Wood,  9  Gratt.  40 ;  and  the  question  on  such 
motion  is  whether  or  not  the  facts  aUeged  make  a  case  calling  for  equitable 
relief;  if  so  all  amendable  defects  will  be  regarded,  for  the  purpose  of  the 
motion,  as  cured  by  amendment:  £.  &  W.  R.  R.  Co.  v.  East  Tenn.,  etc.,  Ry., 
75  Ala.  275 ;  Nathan  v.  Tompkins,  82  Id.  487.  It  is  an  almost  uniyersai 
practice  to  dissolve  the  injunction,  where  the  answer  fully  denies  all  the  circum- 
stances upon  which  the  equity  of  the  bill  is  founded ;  and  likewise  to  refuse  the 
writ,  if  application  is  made  after  the  coming  in  of  such  answer :  Hoffman  v. 
Livingston,  1  Johns.  Ch.  211 ;  Cowles  v.  Carter,  4  Ired.  £q.  105 ;  Perkins 
V.  Hallowell,  5  Id.  24 ;  Green  v.  Phillips,  6  Id.  228 ;  Livingston  v.  Livingston, 
4  Paige  Ch.  Ill ;  Gibson  v.  Tilton,  1  Bknd  Ch.  855 ;  Williams  v.  Berry,  8 
Stew.  8c  Port.  284;  Wakeman  v,  Gillespy,  5  Paige  112;  Stoutenbui*gh  v. 
Peck,  8  Green  Ch.  446 ;  Hollister  v.  Barkley,  9  N.  H.  280 ;  Eldred  v.  Camp, 
Harring.  Ch.  168 ;  Freeman  v.  Elmendorf,  8  Halst.  Ch.  655 ;  Adams  v.  White- 
ford,  9  Gill  501 ;  Yoshell  v.  Hynson,  26  Md.  88 ;  Wood  v.  Patterson,  4  Md. 
Ch.  885;  Harris  v.  Sangston,  Id.  894;  Woodworth  v.  Rogers,  8  Wood,  k 
M.  185;  Wright  v.  Grist,  1  Busb.  Eq.  208;  Dennis  v.  Green,  8  Ga.  197; 
Mahone  v.  Central  Bank,  17  Id.  Ill ;  Barr  v.  Collier,  54  Ala.  89 ;  Rice  v. 
Tobias,  88  Id.  848 ;  Foxworth  v.  Magee,  48  Miss.  582 ;  Winslow  i;.  Hudson, 
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If  the  injunction  be  applied  for  before  the  answer,  it  mnst  neces- 
sarily be  sustained  on  affidavit ;  and  the  defendant  may  resist  it  on 

21  N.  J.  Eq.  172;  Stitt  v.  Hilton,  81  Id.  280;  W.  J.  R«  R.  Co.  v.  Cape 
May,  etc.,  R.  R.  Co.,  84  Id.  164  ;  Campbell  v.  Ranyoo,  42  Id.  488 ;  Walker 
V.  Gurley,  88  N.  C.  429 ;  Pinco  v.  Heffelfinger,  29  Minn.  188 ;  Manrelo.  Ortlip, 
8  Del.  Ch.  9 ;  Cobum  v*  Cedar  Val.,  etc.,  Co.,  25  Fed.  Rep.  791 ;  Biro- 
baum  v.  Salomon,  22  Fla.  610;  cf.  Sullivan  v.  Moreno,  19  Id«  200;  Man- 
hattan Gas  Co.  V.  Barker,  7  Rob^  (N.  Y.)  628.  For  the  prutice  in  New 
York  see  Brewster  v.  Hodges,  1  Dner  609 ;  Loomis  i^.  Brown,  16  Barb.  885. 
The  injunction  will  not  be  dissolved  when  the  answers  of  the  parties  most 
interested  admit  the  allegations  in  the  bill,  although  the  party  restrained  denies 
them  :  Zabriskie  v.  Vreeland,  1  Beas.  179.  The  answer  of  a  corporation  must 
be  verified  by  the  oath  of  some  one  of  its  officers :  Bouldin  v.  The  Mayor  of 
Baltimore,  15  Md.  21.  On  motion  to  dissolve  an  injunction  upon  answer,  ex* 
ccptions  filed  are  no  objection  to  the  motion,  unless  they  affect  the  answer  in 
points  relating  to  the  grounds  of  the  injunction :  Lewis  v.  Leak,  9  Ga.  95. 

An  answer  made  and  sworn  to  before  defendant's  death,  though  filed  subse- 
quently, may  be  used  on  a  motion  to  dissolve  the  injunction :  Dennis  v.  Green, 
8  Ga.  197. 

It  is  a  general  rule  that  an  injunction  will  not  be  dissolved  on  answer  until 
the  answers  of  all  the  defendants  are  put  in.  See  Money  v.  Jordan,  18  Beav. 
229 ;  School  Commissioners  v.  Putnam,  44  Ala.  506 ;  Garrett  v.  L}'neh,  Id. 
688.  But  there  are  many  exceptions ;  e.  ^.,  it  will  be  considered  unnecessary 
if  those  who  have  not  answered  are  merely  formal  parties :  Higgins  p.  Wood- 
ward, Hopkins's  Ch.  842.  See  Marvel  v.  Ortlip,  8  Del.  Ch.  9.  Or  parties 
who  cannot  be  compelled  to  answer,  as  a  foreign  corporation :  Bait,  h  Ohio 
R.  R.  V.  Wheeling,  18  Gratt.  40.  So  it  may  be  dissolved  upon  the  answer  of 
one  or  more  defendants  within  whose  knowledge  the  facts  charged  especially 
or  exclusively  lie,  although  other  defendants  have  not  answered :  Dunlap  9. 
Clements,  7  Ala.  589 ;  Coleman  v.  Gage,  1  Clarke  295 ;  Ashe  v.  Hale,  5  Lred. 
Eq.  55.  So  also  where  that  defendant  against  whom  the  gravamen  of  tha 
charge  rests  has  fully  answered:  Depeyster  v.  Graves,  2  Johns.  Ch.  148; 
Noble  V.  Wilson,  1  Paige  164 ;  Stoutenburgh  v.  Peck,  8  Green  Ch.  446 ; 
Vliet  9.  Lowmason,  1  Id.  404 ;  Price  v.  Clevenger,  2  Id.  207 ;  Shonk  o. 
Knight,  12  W.  Va.  667.  See  also  Goodwyn  v.  State  Bank,  4  Dessaus.  889. 
And  this,  too,  where  all  the  defendants  are  implicated  in  the  same  charge, 
and  the  answer  of  all  can  and  ought  to  come  in,  but  the  plaintiff  has  not  taken 
the  requisite  steps,  with  reasonable  diligence,  to  speed  his  cause :  Depeyster  p. 
Graves,  tf5t  $upra.     See  also  Bond  9.  Hendricks,  1  A.  K.  Marsh.  594. 

Upon  an  application  to  dissolve  an  injunction  on  bill  and  answer,  the  defen- 
dant's answer  is  entitled  to  the  same  credit  as  the  complainant's  biU.  It 
therefore  makes  no  difference  on  such  an  application  that  the  bill  is  supported 
by  the  oaths  of  several  complainants :  Manchester  o,  Dey,  6  Paige  295. 

There  is,  however,  no  indexible  rule  with  regard  to  dissolving  an  injunction 
on  answer  denying  the  allegations  of  the  bill ;  the  granting  and  cootinning  of  an 
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counter  affidavits ;  or  if  it  has  been  obtained  ex  parte,  he  may  move 
to  dissolve  it  on  counter  affidavits,  or  may  wait  until  he  has  filed 
his  answer^  and  then  move  to  dissolve. 

injunctioii  must  always  rest  in  the  sound  discretion  of  the  court,  to  be  governed 
hy  the  nature  of  the  case :  Roberts  v,  Anderson,  2  Johns.  Ch.  204 ;  Young  v, 
Campbell,  75  N.  Y.  625 ;  Poor  v,  Carleton,  8  Sumn.  70 ;  Bank  of  Monroe  r. 
Schermerbom,  1  Clarke  808 ;  Holt  v.  Bank  of  Augosta,  9  Ga.  552 ;  Lamar 
V.  Lanier  House  Ca,  76  Id.  640 ;  McKinne  v.  Dickinson,  24  Fla.  866 ;  Black- 
well,  etc.,  Co.  V.  McElwee,  94  N.  C.  425 ;  Whittaker  v.  Hill,  96  Id.  2 ;  Madi- 
son Co.  Supervisors  v.  Pazton,  56  Miss.  679 ;  Stees  v.  Kranz,  82  Minn.  818 ; 
Canton  Co.  v,  Northern,  etc.,  R.  R.,  21  Md.  888;  Hine  v.  Stephens,  88  Conn. 
497;  Nelson  v.  Robinson,  1  Hempst.  474;  Hoagland  v.  Titus,  1  McCart.  81 ; 
Morris  Coal  Co.  v.  Jersey  City,  8  Stockt.  18 ;  Cregar  v.  Creamer,  12  C.  £. 
Green  2S1 ;  Snyder  v.  Seeman,  41  N.  J.  £q.  405 ;  De  Godey  v.  Godey,  89 
CaL  157 ;  Hiller  v.  Collins,  68  Id.  285.  Thus,  in  some  special  cases,  as  where 
fraud  is  the  gravamen  of  the  bill,  the  injunction  will  be  continued,  though  the 
defendant  has  fully  answered  the  equity  charged:  Dent  v.  Summerlin,  12 
Ga.  5 ;  Kelson  v,  Robinson,  1  Hempst  464  ;  Semmes  v.  Mayor  of  Columbus, 
19  Ga.  471 ;  Brigham  v.  White,  44  Iowa  677  ;  Stewart  v.  Johnson,  Id.  485 ; 
Walker  v.  Stone,  70  Id.  108  ;  Mulock  v.  Mulock,  11  C.  £.  Green  461 ;  Jen- 
kins r.  Waller,  80  Va.  668 ;  Friedlander  v.  Ehrenworth,  58  Tex.  850. 

Where  the  defendant  in  his  answer  admits,  or  does  not  deny  the  equity  of 
the  bill,  but  sets  up  new  matter  of  defence,  on  which  he  relies,  the  injunction 
will  be  continued  to  the  hearing:  Mintum  v.  Seymour,  4  Johns.  Ch.  497; 
lindsay  v.  Etheridge,  1  Dey.  &  Bat.  £q.  88 ;  Hutchins  v.  Hope,  12  Gill  &  J. 
244 ;  Lyrely  v.  Wheeler,  8  Ired.  Eq.  170;  Kelson  ir.  Owen,  Id.  175 ;  Deaver 
V,  Irwin,  7  Id.  250;  Drury  v.  Roberts,  2  Md.  Ch.  157;  State  v.  Nor.  Cent. 
Ry.  Co.,  18  Md.  198 ;  Nathan  v.  Tompkins,  82  Ala.  487 ;  Madary  v.  Rez- 
nor,  8  Del.  Ch.  445 ;  Hayes  v.  Billings,  69  Iowa  887 ;  Hughes  v.  Tinsley,  80 
Va.  259;  Lewis  v.  Leak,  9  Ga.  95;  Hutchins  v.  Hope,  7  Gill  119;  Wilson 
r.  Mace,  2  Jones  Eq.  5,  149 ;  Turner  r.  Cuthrell,  94  N.  C.  289.  See  Car- 
son V.  Coleman,  8  Stockt.  109 ;  Brewster  v.  The  City  of  Newark,  Id.  114 ; 
West  Jersey  R.  R.  v.  Thomas,  21  N.  J.  Eq.  205.'  Thus,  for  example,  where 
the  bill  chaiges  the  receipt  of  money,  and  a  general  accountability,  and  the  an- 
swer admits  the  receipt,  and  seeks  to  account  for  the  money  by  alleging  its 
application  to  some  particular  purpose,  then  the  injunction  will  not  be  disscdved 
on  the  answer.  But  when  the  bill  charges  payment  on  a  particular  account, 
and  the  answer  denies  that  any  payment  was  made  on  that  account,  and  accom- 
panies the  denial  with  an  admission  that  a  certain  sum  was  received,  as  a  pay- 
ment on  some  other  account,  then  the  injunction  will  be  dissolved ;  for  there  is 
no  confession  and  avoidance  by  new  matter,  but  a  positive  denial  of  the  alle- 
gation, together  with  an  explanation  of  a  circumstance  relied  on  to  give  color 
to  an  allegation :  Deaver  v.  Erwin,  7  Ired.  Eq.  250. 

So  upon  motion  to  dissolve,  credit  can  only  be  given  to  the  answer  in  so  far 
ja  it  speaks  of  responsive  matters  within  the  personal  knowledge  of  the  defen- 
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If  the  motioiiy  either  to  grant  or  dissolve  the  injunctioii,  is  heard 
after  answer^  the  admissibility  of  affidavits  is  a  qaestionable  point. 

^ant,  and  anless,  so  gpeaking,  the  equity  of  the  bill  is  sworn  awaj^  the  injano-> 
tion  cannot  be  dissolved.  And,  on  the  other  hand,  so  much  of  the  bill  as  is 
not  denied  by  the  answer  is  taken  as  tme,  and  if  any  one  of  its  material  alle- 
gations remains  unanswered,  the  injunction  will  be  continued :  Brown  v.  Stew-> 
art,  1  Md.  Ch.  87 ;  Doub  v.  Barnes,  Id.  127 ;  Cronise  v.  Clai^,  4  Id.  409 ; 
Bembert  v.  Brown,  17  Ala.  667 ;  Horn  o.  Thomas,  19  Ga.  270;  Wheat  o. 
Moss,  16  Ark.  248 ;  Yale  v.  Moore,  8  Tenn.  Ch.  76.  So  where  a  supple 
mental  bill  has  been  filed:  Rogers  v.  Solomons,  17  6a.  598. 

So  the  injunction  cannot  be  dissolved  if  the  answer  be  evasive  and  apparently 
'deficient  in  frankness,  candor,  or  precision:  Little  v.  Marsh,  2  Ired.  £q.  18; 
Williams  v.  Hall,  1  Bland  Ch.  194 ;  Swift  v.  Swift,  18  Ga.  140 ;  Deaver  9. 
Eller,  7  Ired.  £q.  24 ;  £verly  v.  Rice,  8  Green  Ch.  558 ;  Thomas  v.  Hall, 
24  Ga.  481.  Nor  if  it  be  contradictory:  Tong  v.  Oliver,  1  Bland  Ch.  199. 
Nor  if  there  be  extreme  improbability  in  its  all^;ations  :  Moore  v.  Hylton,  1 
Dev.  £q.  429.  Nor  if  it  be  merely  upon  information  and  belief:  Ward  v. 
Van  Bokkelen,  1  Paige  100 ;  Pidgeon  v.  Oatman,  8  Rob.  (N.  T.)  206 ;  Ap- 
thorpe  V.  Comstock,  Hopkins  148 ;  Poor  v,  Carleton,  8  Sumner  70 ;  Donb  v. 
Barnes,  1  Md.  Ch.  127;  Nelson  v.  Robinson,  1  Hempst.  464;  Calloway  v. 
Jones,  19  Ga.  277;  Holmes  v,  Georgia,  24  Id.  686 ;  Miller  p.  McDougall,  44 
Miss.  682 ;  Tyne  v.  Dougherty,  8  Tenn.  Ch.  52 ;  Hart  v.  CUrk,  54  Ala.  490. 
See,  however,  Ashe  v.  Johnson,  2  Jones  £q.  49.  And,  moreover,  where  the 
equity  of  an  injunction  is  not  chaiged  to  be  in  the  knowledge  of  the  defendant, 
and  the  defendant  merely  denies  all  knowledge  and  belief  of  the  facts  alleged 
therein,  the  injunction  will  not  be  dissolved  on  the  bill  and  answer  alone :  Rod- 
gers  V.  Rodgers,  1  Paige  426 ;  Quackenbush  v.  Van  Riper,  Saxton  476 ;  Everly 
V.  Rice,  8  Grreen  Ch.  558 ;  Coffee  v.  Newsom,  8  Ga.  444 ;  Gates  v.  Ballon,  54 
Iowa  485. 

An  injunction  may  be  partially  dissolved  in  accordance  with  the  case  made 
out  by  the  answer :  Edwards  v.  Perryman,  18  Ga.  874 ;  or  it  may  be  revived 
after  a  dissolution  on  the  merits,  or  awarded  afresh  on  special  motion,  or  new 
facts  stated  in  an  amended  or  supplemental  bill,  or  on  proof  taken :  Tucker 
V.  Carpenter,  1  Hemp.  440 ;  Rogers  v.  Solomons,  1 7  Ga.  598 ;  hot  see  France 
V.  France,  4  Halst.  Ch.  619. 

In  general,  no  affidavits  can  be  read  in  contradiction  of  the  answer  denying 
the  equity  of  the  bill:  Brown  v.  Winans,  8  Stockt.  267;  but  in  certain  ex- 
cepted cases,  as  nuisance,  waste,  and  trespass,  where  irreparable  damage  m^t 
ensue  upon  the  refusal  or  dissolution  of  the  injunction,  such  affidavits  wiU  be 
allowed,  and  the  ccmtinuance  of  the  injunction  will  be  within  the  diacretiaB  of 
the  court,  whether,  upon  the  whole  evidence,  more  injury  will  be  done  to  the 
complainant  by  withholding,  or  to  the  defendant  by  granting  the  injnnetioB : 
Waring  v.  Cram,  1  Pars.  £q.  528 ;  Smith  v.  Cummings,  2  Id.  92 ;  Poor  v. 
Carleton,  8  Sumn.  70 ;  Village  of  Sen.  Falls  v.  Matthews,  9  Paige  504 ; 
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If  the  answer  denies  the  plaintiff's  title^  affidavits  are  not  admis- 
sible to  support  such  title ;  or  in  other  words^  the  title  will  not  be 
tried  before  the  hearing.^    If,  however,  documents  of  title  are  stated 

V.  LangtoD,  Bright  N.  P.  191 ;  see  Shrewsbnrj,  etc.,  R.  R.  v,  London,  etc., 
R.  R.,  8  M.  &  G.  70. 

In  cases  of  imminent  danger  of  injury  to  the  complainant,  a  temporary  in- 
junction will  be  granted  on  filing  amendments  to  a  bill  after  appearance,  but 
the  injunction  will  be  accompanied  with  an  order  to  show  cause  why  the  bill 
should  not  be  amended,  and  why  the  injunction  should  not  be  continued: 
Hayes  v.  Heyer,  4  Sandf.  Ch.  485.  So  a  preliminary  injunction  will  not  be 
refused,  for  error  in  a  bUl  which  is  amendable,  though  the  amendment  has  not 
been  actually  made,  as  in  the  case  of  a  bill  by  parties  in  their  own  instead  of 
in  a  corporate  capacity:  Packer  v,  Sunbury,  etc.,  R.  R.,  19  Pa.  St.  211. 

The  common  injunction  having  been  dissolved  in  an  original  bill,  cannot  be 
obtained  as  of  course  on  an  amended  bill,  for  default  before  appearance: 
Znleuta  v.  Yinent,  14  Beav.  209 ;  contra,  Eyton  v.  Mostyn,  3  De  G.  &  Sm. 
51-8. 

In  general,  in  this  country,  no  injunction  can  be  obtained  without  notice. 
The  rule  in  U.  S.  Courts  in  Equity  No.  Iv.  is  as  follows  :— 

Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  proceedings  at  law, 
if  the  defendant  does  not  enter  his  appearance  and  plead,  demur,  or  answer 
to  the  same  within  the  time  prescribed  therefor,  by  those  rules,  the  plaintiff 
shall  be  entitled  as  of  course,  upon  motion  and  notice,  to  such  injunction. 
But  special  injunctions  shall  be  grantable  only  upon  due  notice  to  the  other 
party  by  the  court  in  term,  or  by  a  judge  thereof  in  vacation,  after  a  hearing, 
which  may  be  ex  parte,  if  the  adverse  party  does  not  appear  at  the  time  and 
place  ordered. 

But  in  Pennsylvania,  see  Rule  xiii. 

In  most  of  the  states  the  complainant  is  also  obliged  to  give  bond  before  an 
injunction  can  issue ;  and  in  Pennsylvania  the  Commonwealth  itself  has  been 
held  to  be  comprehended  within  a  statutory  provision  to  that  effect :  Comm. 
0.  Franklin  Canal  Co.,  21  Pa.  St.  117.  But  an  omission  to  give  bond  is  not  a 
ground  for  dismissing  an  injunction  bill:  Gueray  v,  Durham,  11  Ga.  9.  An 
injunction  directed  to  a  corporate  body,  is  binding  not  only  on  the  corporation, 
but  every  individual  member:  Davis  v.  Mayor,  etc.,  of  N.  Y.,  1  Duer  451. 
Where  it  forbids  performance  of  any  corporate  act,  it  is  violated  by  every 
member  of  the  corporate  body,  by  whose  assent  or  co-operation  the  act  so  for- 
bidden is  performed ;  and  every  such  member  is  guilty  of  a  contempt,  for  which 
he  may  be  punished.  An  injunction  which  forbids  a  corporation  to  make  a 
particular  grant  is  violated  by  the  passage  of  an  ordinance  or  resolution,  as  a 
corporate  act,  which  by  its  terms  is  meant  to  operate  as  the  grant  which  is  pro- 
hibited. Every  member,  therefore,  who  votes  for  the  adoption  of  such  an 
ordinance,  commits  a  breach  of  the  injunction,  and  is  guilty  of  contempt : 
Id.     See,  too,  Rorke  v,  Russell,  2  Lans.  (N.  T.)  242. 

*  Manser  v.  Jenner,  2  H.  603 ;  Clapham  v.  White,  8  Yes.  86. 
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in  the  bill,  and  the  answer  merely  professes  ignorance  respecting 
them^  they  may  be  verified  by  alBdavit ;  bat  this  liberty  does  not 
extend  to  matters  of  &ct^  If  the  answer  does  not  deny  the  titl^ 
the  question  arises  whether  affidavits  can  be  read  against  it  in  proof 
of  waste,  or  of  acts  analogous  to  waste,  e.  g.^  mismanagement  and 
exclusion.  On  this  point  the  rule  is,  that  if  affidavits  have  been 
filed  before  the  answer,  the  court  will  read  them,  and  also  read  any 
further  affidavits  filed  after  the  answer,  whether  the  injunction  was 
obtained  or  not ;  that  is,  it  will  try  the  question  of  waste,  though 
not  that  of  title,  on  affidavit  against  the  answer.  But  if  no  affi- 
davit has  been  filed  before  the  answer,  so  as  to  give  a  locus  dandi 
for  a  hearing  on  affidavit,  affidavits  filed  after  the  answer  cannot 
be  read.' 

r»Qfv7i  *The  grant  of  the  interlocutory  injunction  is  discie- 
^  ^  tionary  with  the  court,  and  depends  on  the  drcumstancea 
of  each  case,  and  on  the  degree  in  which  the  defendant  or  the  plain- 
tiff would  respectively  be  prejudiced  by  the  grant  or  refiisaL 

If  the  mischief  done  to  the  plaintiff,  assuming  him  to  have  a 
right,  by  a  continued  infringement,  is  a  mere  matter  of  profit  and 
loss,  and,  therefore,  susceptible  of  compensation,  the  court  will  also 
oonsider  what  may  be  the  consequences  to  the  defendant,  assuming 
him  to  be  right,  of  granting  an  injunction;  and  ev^i  if  the  an- 
ticipated act  would  destroy  the  property,  and  affi>rds,  therefore, 
prima  faciej  a  fidr  reason  to  interfere,  yet  the  court  will  not  act  as 
a  mere  matter  of  course,  but  will  consider  whether  it  is  not  possible 
that  still  greater  damage  would  be  caused  to  the  defendant  by  an 
injunction.*  If,  however,  an  injunction  is  for  such  cause  refused, 
and  the  subject-matter  of  the  suit  is  one  of  profit  and  loss,  an  inter- 
mediate course  is  oft;en  adopted,  and  the  defendant  is  directed  to 
keep  an  account,  that  so,  if  the  plaintiff  should  establish  his  right, 
he  may  ascertain  at  once  the  compensation  due  for  its  infringement.^ 

*  Barrett  v,  Tickell,  Jack.  156 ;  Morgan  v.  Grood,  8  Merir.  10 ;  Ord  v. 
White,  8  fieav.  857;  Castellain  v.  Blumenthal,  12  Sm.  47;  Edwards  o. 
Jones,  1  Ph.  501. 

'  Jefierys  v.  Smith,  1  J.  &  W.  800 ;  Smythe  v.  Smythe,  1  Sw.  852 ;  Lloyd 
V,  Jenkins,  4  Beav.  280;  Gardner  v.  McCutcheon,  Id.  584;  Manser  «• 
Jenner,  2  Hare  600.     See  Einsler  v.  Clarke,  2  Hill  Ch.  620. 

*  Hilton  t^.  GranTiIle,  1  Cr.  &  P.  283. 

*  Bacon  v.  Jones,  4  M.  &  C.  486.  • 
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The  injunction^  if  granted^  is  for  immediate  protection  only^  and 
will  be  cantiouslj  excluded  irom  any  further  effect.  If^  therefore^ 
the  subject-matter  of  the  suit  be  not  of  equitable  jurisdiction^  the 
1^1  right  must  be  tried  as  speedily  as  possible ;  and  the  court  is 
bound,  even  though  not  requested  by  the  parties,  to  accompany  its 
order  by  a  provision  to  that  effect* 

In  the  case  of  stock,  which  may  be  transferred  with  great 
&cility,  a  more  speedy  protection  existed  under  the  old  practice, 
by  writ  of  distringas  out  of  the  Exchequer,  and  *service  r*oKo-i 
of  it  on  the  bank.  The  distringas  was  not  in  strictness 
binding  on  the  bank,  but  the  practice  was  to  give  notice  to  the 
party  serving  it,  if  any  application  were  made  for  transfer^  and  to 
delay  the  transfer  for  a  limited  time,  during  which  an  injunction 
might  be  obtained.  On  the  transfer  of  the  Exchequer  jurisdiction 
to  the  Court  of  Chancery,  a  similar  remedy  was  given  by  distringas 
issuable  out  of  that  court  And  a  further  remedy  was  also  given 
by  a  restraining  order  of  the  court,  to  be  summarily  made  on  peti- 
tion or  motion  without  bill  filed,  and  to  continue  in  force  until  dis- 
charged, imperatively  restraining  the  bank,  or  any  public  company, 
from  permitting  a  transfer  or  paying  a  dividend.' 

The  interlocutory  writ  against  proceeding  at  law,  technically 
teimed  the  common  injunction,  is  obtainable  by  the  plaintiff  on  a 
motion  of  course,  if  the  defendant  fail  to  appear  within  four  days 
after  the  subpcena  has  been  served,  or  to  answer  the  bill  within 
eight  days  after  his  appearance. 

If  the  common  injunction  is  obtained  before  a  declaration  is  de- 
livered, it  stays  all  the  proceedings  at  law.  If  afterwards,  it  only 
restrains  execution,  and  the  plaintiff  at  law  is  at  liberty  to  proceed 
to  judgment  But  the  plaintiff  in  equity,  on  a  second  motion 
supported  by  an  affidavit  that  he  believes  the  answer  will  afford 
discovery  material  to  his  defence,  may  obtain  a  ftuilier  order  ex- 
tending it  to  stay  triaL  And  it  would  seem,  though  not  free  fiom 
doubt,  tliat,  on  the  answer  coming  in,  this  further  order  may  be 
discharged  independently  of  the  original  injunction.' 

^  Harman  v.  Jones,  1  Cr.  &  P.  299 ;  Andsdell  v.  Ansdell,  4  M.  &  C.  449 ; 
BacoD  V.  Jones,  Id.  486 ;  Few  o.  Guppy,  1  Id.  607. 

*  5  Vict,  c  5,  08.  4  and  6;  Orders  of  November,  1841 ;  Re  Hertford,  1 
Hare  584 ;  1  Ph.  129 ;  Id.  208 ;  2  Dan.  Ch.  P.  c.  SS. 

*  Eamshaw  v,  Thombill,  IS  Ves.  485;  Rawson  v.  Samuel,  1  Cr.  &  P.  167. 
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If  the  defendant  is  diligent  enough  to  prevent  the  common  in- 
janction  from  issuing  by  filing  a  sufficient  answer  within  the  time 
allowed^  the  plaintiff  must  move  specially  on  the  merits  confessed 
in  the  answer.  If^  on  the  other  hand,  the  proceedings  at  law  are 
_  such  as  to  afford  no  opportunily  of  *obtaining  the  com- 

L  -J  mon  injunction,  a  special  injunction  may  be  obtained  on 
affidavit  before  answer;  but,  except  under  very  special  circum- 
stances, the  court  is  unwilling  to  grant  it.^ 

As  soon  as  the  defendant  has  put  in  a  full  answer  he  may  move 
to  dissolve  the  injunction.  And  it  is  then  a  question  for  the  dis- 
cretion of  the  court,  whether,  on  the  fieu^ts  disclosed  by  the  answer, 
or,  as  it  is  technically  termed,  on  the  equity  confessed,  the  injunc- 
tion shall  be  at  once  dissolved,  or  whether  it  shall  be  continued  to 
the  hearing. 

The  general  principle  of  decision  ia,  that  if  the  answer  shows 
the  existence  of  an  equitable  question,  such  question  shall  be  pre- 
served intact  until  the  hearing.  But  the  particular  mode  of  doing 
this  is  discretionary  with  the  court. 

If  the  pkintiff  is  wiUing  to  admit  the  demand  at  law,  and  to  give 
judgment  in  the  action,  but  is  unwilling  to  pay  money  which  it 
might  be  difficult  to  recover  back,  he  may  protect  himself  by  pay- 
ing it  int6  court,  to  be  there  taken  care  of  until  the  suit  is  dedded. 
If  he  desires  to  try  his  liability  at  law,  the  injunction  will  be  dis- 
solved with  liberty  to  apply  again  after  verdict  But,  unless  the 
defendant's  right  at  law  be  admitted,  he  will  not  be  restrained 
from  trying  it,  except  where  it  is  obvious  on  his  own  answer  that 
the  relief  sought  will  be  decreed  at  the  hearing.  If  he  has  already 
tried  his  right  at  law,  and  obtained  judgment,  he  will  be  restrained 
from  issuing  execution,  if  it  appear  that  there  is  an  equitable  ques- 
tion to  be  decided,  before  the  court  can  safely  allow  the  matter  to 
be  disposed  of  elsewhere.' 

If  the  injunction  be  against  a  proceeding  before  some  other  tri- 
bunal and  not  before  the  courts  of  common  law,  it  is  not  in  the 
first  instance  obtained  as  of  course,  but  must  be  the  subject  of  a 
special  application.' 

■  Dnimmond  v.  Pigon,  2  M.  &  K.  168 ;  Buley  v.  Weston,  7  Sim.  666. 

*  Playfair  17.  Thames  Junction  Railway  Company,  1  B.  0. 640 ;  Barnard  v. 
Wallis,  Cr.  &  P.  85;  Bentinck  v.  Willink,  2  Hare  11. 

*  Anon.,  1  P.  Wms.  801 ;  Macnamara  v.  Maoquire,  1  Dick.  22S.  ^ 
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*V.  The  writ  of  ne  exeat^  is  a  writ  to  restrain  a  person  r+ocA-i 
from  quitting  the  kingdom  withoat  the  King's  license^  or 
the  leave  of  the  court  It  is  a  high  prerogative  writ^  and  was 
originally  applicable  to  purposes  of  state  only^  but  is  now  extended 
to  private  transactions^  and  operates  in  the  nature  of  equitable  bail.' 
It  is  grantable  wherever  a  present  equitable  debt  is  owing^  which^ 
if  due  at  law^  would  warrant  an  arrest^  and  also  to  enforce  arrears 
of  alimony  in  aid  of  the  Spiritual  Court,  in  respect  of  the  inability 
of  that  court  to  require  bail.'    It  may  be  granted  where  there  is  a 

<  2  Dan.  Ch.  P.  c.  S4. 

*  See,  in  accordance,  Dunham  v.  Jackson,  1  Paige  629 ;  Mitchell  v.  Bunch, 
2  Id.  606 ;  Johnson  v,  Clendenin,  5  Gill  &  J.  46S.  See  further  upon  the  sub- 
ject, Fitzgerald  p.  Gray,  59  Ind.  254 ;  MacDonough  v.  Gaynor,  8  C.  E.  Green 
249 ;  Adams  v.  Whitcomb,  46  Vt.  708 ;  Ex  parte  Barker,  49  CaL  465 ;  Clay- 
ton t7.  Mitchell,  1  Del.  Ch.  32.  The  district  judges  of  the  courts  of  the  United 
States  have  no  authority  to  issue  writs  of  ne  exeat :  Gemon  v,  Boecaline,  2 
Wash.  C.  C.  180.  But  the  district  court  has  jurisdiction  under  §  716  of  the 
Rev.  Stat,  in  a  proper  case  to  issue  a  writ  of  ne  exeat ;  §  717  relates  to  the  sev- 
eral judges  as  distinguished  from  the  courts  over  which  they  preside :  Lewis  v. 
Shainwald,  7  Sawy.  C.  Ct.  408.  •  In  Michigan  the  writ  cannot  be  issued  by  a 
circuit  court  commissioner  or  injunction  master :  Bailey  p.  Cadwell,  51  Mich. 
217. 

*  Jackson  p.  Petrie,  10  Yes.  164 ;  Gardner  p. ,  15  Id.  444 ;   Blaydes  p. 

Calvert,  2  Jac,  &  W.  21 1 ;  Whitehouse  p.  Patridge,  8  Sw.  865;  Sealey  p.  Laird, 
Id.  868  ;  Pearne  p.  Lisle,  Amb.  75. 

A  writ  of  ne  exeat  cannot  be  granted  unless,  1st,  there  be  a  precise  amount  of 
debt  due ;  2d,  it  be  on  an  equitable  demand,  on  which  the  plaintiff  cannot  sue 
at  law,  except  in  cases  of  account,  and  a  few  others  of  concurrent  jurisdiction ; 
and  8d,  the  defendant  be  about  to  quit  the  country,  proved  by  affidavits  as 
positive  as  those  required  to  hold  to  bail  at  law :  Rhodes  p.  Cousins,  6  Ran- 
dolph 188 ;  Wallace  p.  Duncan,  18  Ga.  41.  In  Alabama  and  New  York  a  cer- 
tain sum  need  not  be  sworn  to:  Lucas  p.  Hickman,  2  Stewart  111 ;  Thorn  p. 
Halsey,  7  Johns.  Ch.  189 

If  the  party  against  whom  a  final  decree  is  made  intends  to  remove  beyond 
the  jurisdiction  of  the  court,  before  the  decree  can  be  enforced  by  execution,  a 
ne  exeat  will  be  granted :  Dunham  p.  Jackson,  1  Paige  629.  A  person  cannot 
be  prohibited  from  going  beyond  the  limits  of  the  state  by  injunction,  but  only 
by  a  writ  of  ne  exeat :  Bleyer  v,  Blum,  70  Ga.  558. 

Where  a  wife  had  filed  a  bill  for  alimony  against  her  husband,  and  it  ap- 
peared that  he  had  abandoned  her  without  any  support,  and  threatened  to  leave 
the  state,  the  court,  on  the  petition  of  the  wife,  granted  a  writ  of  ne  exeat  re- 
publi'ea  agunst  the  husband :  Denton  p.  Denton,  1  Johns.  Ch.  864. 

A  suit  in  chancery,  by  a  judgment  and  execution  creditor,  to  reach  equitable 
intevsts,  things  in  action,  and  effects,  is  an  equitable  and  not  a  legal  demand, 
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concurrent  jurisdiction  at  law^  e.  g.y  on  bills  for  an  aocounty  or  for 
specific  performance  ^  but  not  where  the  daim  is  of  l^al  cogni- 
zance alone.' 

The  writ  is  issuable  if  the  defendant  is  within  the  jurisdicdon, 
although  his  domicil  may  be  abroad^'  but  not  if  the  plaintiff  be 
himself  resident  abroad.^  In  general  it  can  only  be  granted  after 
a  bill  is  filed^  and  it  is  usual^  though  not  indispensable,  to  ask  it  by 
the  prayer.'  It  is  applied  for  tx  parte  by  petition  or  motion  /  and 
the  application  must  be  supported  by  affidavit,  stating  the  amount  of 
the  debt,  and  stating  that  the  defendant  intends  to  go  abroad,  or  his 
threats  or  declarations  to  that  effect,  or  &cts  evincing  his  intention ; 
and  stating  also  that  the  debt  will  be  endangered  by  his  so  doing  J 

and  the  defendant  maj  be  arrested  on  a  n6  exeai  therein :  EIllDgwood  o.  Steren- 
son,  4  Sandf.  Ch.  866 ;  see  also  Buford  r.  Francisco,  3  Dana  68. 

But  the  demand  must  be  an  equitable  one,  or  within  one  of  the  ezceptioDal 
cases  of  concurrent  jurisdiction.  The  writ  cannot  be  granted  for  a  debt  founded 
on  a  promissory  note  not  due :  Cox  v,  Scott,  5  Har.  &  J.  884.  Nor  where  tbe 
defendant  is  an  executor  or  administrator,  and  there  is  no  affidavit  that  aaKts 
have  come  to  his  hands :  Smedbuig  v.  Mark,  6  Johns.  Ch.  188 ;  see  also  Sey 
mour  9.  Hazard,  1  Id.  1 ;  Brown  v.  Hafi*,  5  Paige  285  ;  Williams  r.  Williams^ 
2  Green's  Ch.  180 ;  Hannahan  v,  Nichols,  17  6a.  77. 

^  See  Mitchell  v.  Bunch,  2  Paige  605 ;  Porter  v.  Spence,  2  Johns.  Ch.  169 ; 
Brown  v.  HafF,  5  Paige  285. 

*  Boehm  v.  Wood,  T.  &  R.  882 ;  Raynea  v.  Wyse,  2  Meriy.  472 ;  Moiris  o. 
McNeil,  2  Russ.  604 ;  Jenkins  v.  Parkinson,  2  M.  &  K.  5. 

*  Howden  v.  Rogers,  1  Yes.  &  B.  129 ;  Flack  v.  Holm,  1  J.  &  W.  415. 

«  Smith  V.  Nethersole,  2  R.  &  M.  450.  In  New  York  it  is  held  that  citizeiM 
of  other  states  and  foreigners  are,  while  sojourning  there,  liable  to  a  writ  of 
ne  exeaL  The  court  determines  the  amount  in  which  the  defendant  shall  be 
held  to  bail,  and  the  sheriff  must  take  the  bond  in  the  amount  directed  as  the 
penal  sum :  Gilbert  v.  Colt,  1  Hopkins  496.  And  it  may  issue  on  demands 
arising  abroad :  Woodward  o,  Schatzell,  8  Johns.  Ch.  412 ;  Mitchell  v.  Buneh, 
2  Paige  606.  The  writ  of  ne  exeat  is  abolished  in  New  York  by  the  Code  C. 
Proc.  §  548,  and  a  substitute  is  provided  by  §  550,  subd.  4.  See  Collins  v. 
Collins,  80  N.  Y.  24. 

'  Collinson  v.  —  ,  18  Ves.  858  ;  Barnard  v.  Laing,  18  Sim.  255. 

*  It  seems  that  a  writ  of  ne  exeat  will  not  \9b  granted  on  petition  and  modoa 
only,  without  a  bill  previously  filed :  Mattocks  o.  Tremain,  8  Johns.  Ch.  75. 

*  Rico  17.  Gaultier,  8  Atk.  501 ;  Hyde  v.  Whitfield,  19  Yes.  842 ;  CoIlinsoD 
V.  — >,  18  Id.  858;  Tomlinson  r.  Hamson,  8  Id.  88;  Stewart  v.  Graham, 
19  Id.  813.  For  illustrations  of  what  threats  to  go  abroad  are  suffidoiC 
grounds  to  issue  a  ne  exeaty  tee  Cary  v.  Cary,  39  N.  J.  Dq.  8,  20,  21,  note. 
See  also  Conyers  v.  Gray,  67  Ga.  829. 
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The  writ  is  directed  to  the  sheriff^  and  requires  him  to  take 
security  &om  the  defendant  in  a  specified  amount  that  he  will  not 
go  beyond  seas  or  into  Scotland^  without  leave  *of  the  -.^^^^ , 
court,  and  in  case  he  refuse  to  give  such  security,  to  com-  I-  ^ 
mit  him  to  safe  custody.^  If  a  capture  be  made  under  the  writ, 
the  defendant  cannot  obtain  his  discharge  without  giving  such 
security,  either  by  bond  with  sureties,  or  by  deposit  or  otherwise, 
as  shall  satisfy  the  sheriff.'  An  application  to  discharge  the  writ, 
if  grounded  on  an  irregularity,  or  impropriety  in  the  grant,  may  be 
made  on  affidavit.'  But  if  it  be  on  the  merits,  viz.,  because  the 
defendant  is  not  going  out  of  the  jurisdiction,  or  because  the 
plaintiff  has  no  case,  the  answer  must  be  first  put  in.^ 

>  Bemal  v.  Donegal,  11  Yes,  43.  See,  on  the  nature  of  tlie  secnrity  and 
the  condition  of  the  defendant's  diacharge,  McNamara  v.  Diryer,  7  Paige  239 ; 
Mitchell  V.  Bunch,  2  Id.  606 ;  Ancrum  r.  Dawson,  McMullan's  Eq.  405 ; 
O'Connor  v.  Debraine,  8  £dw.  Ch.  230;  Cowdin  v.  Cram,  Id.  231 ;  Bleyer  v. 
Blum,  70  6a.  558 ;  and,  as  to  the  damages  recoverable,  see  Bumap  v.  Wight, 
14  111.  801. 

*  Boehm  v.  Wood,  T.  &  R.  340 

*  Grant  v.  Grant,  8  Russ.  598. 

*  Russell  V.  Ashbj,  5  Yes.  98 ;  Jones  v.  Alephsin,  16  Id.  470 ;  Leo  v,  Lanii- 
bert,  3  Russ.  417.     See  Nixon  r.  Richardson,  4  Dessaus*  108. 
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[*362]  *CHAPTER  VI. 

OP  EVIDENCE,^ 

The  next  regular  step  after  replication  ib,  that  the  parties  should 
prove  their  case  by  evidence. 

The  rules  of  evidence  are  the  same  in  equity  as  at  law.  Each 
litigant  must  prove  by  legitimate  evidence  so  many  of  the  facts 
alleged  in  his  pleadings  as  are  material  to  the  decree  asked  or  re- 
sisted^ and  are  not  admitted  in  the  suit  by  his  opponent 

I.  They  must  be  &cts  material  to  the  decree. 

In  reference  to  this  doctrine^  it  is  important  to  observe  that  the 
decree  asked  or  resisted,  in  the  sense  in  which  the  expression  is 
here  used,  is  not  necessarily  one  for  the  whole  relief  sought^  but  is 
merely  that  decree  which,  according  to  the  practice  of  the  conrty 
can  be  made  in  the  first  instance.'  If,  for  example,  a  bill  be  filed 
for  the  administration  of  assets,  or  for  the  specific  performance  of 
an  agreement  for  sale,  the  decree  in  the  first  case  is  in  the  first  in- 
stance for  an  account  of  assets,  or  for  an  inquiry  as  to  the  parties 
interested  therein ;  and,  in  the  second  case,  for  an  inquiry  as  to  the 
validity  of  the  vendor's  title.  The  plaintiff  is  not  bound,  there- 
fore, before  the  hearing,  to  prove  every  allegation  in  such  bills,  but 
should  confine  himself  in  the  one  case  to  establishing  his  prima  fcune 
right  by  proof  of  his  debtor  relationship,  and  in  the  other  by  proof 
of  the  agreement,  or  of  such  other  facts  as  will  lay  a  foundation 

r*363l  *^?'  ^  ^*1"''^'*    ^^  ^  ^^^  "*°°*''  ***"  defendant's 
■-         -^  evidence  should  be  confined  to  disproving  those  fiusts. 

^  See  upon  this  subject,  generally,  Greenleaf 's  Evidence,  vol.  iii.,  part  ri., 
**Of  Evidence  in  Proceedings  in  Equity;"  Daniel's  Chan.  Prac,  e.  zxi. ; 
Taylor  on  Evidence,  8th  ed. ;  Wharton  on  Evidence,  8d  ed.  And  also  m 
valuable  collection  of  American  cases  on  the  law  of  Equity  Evidence,  in  the 
Appendix  to  the  18th  vol.  of  McEinley  and  Lescure's  Law  Library. 

•  InfrGf  Decree. 

*  Law  V.  Hunter,  1  Russ.  100 ;  Tomlin  v.  Tomlin,  1  Hare  240. 
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IL  They  must  be  &cts  not  admitted  in  the  suit  bj  his  op- 
ponent 

If  any  &cts  are  made  the  subject  of  express  admission  in  the 
suit^  or  are  admitted  by  the  pleadings  as  true^  and  the  party 
making  the  admission  is  competent  to  do  so,  it  is^  of  course,  unne- 
cessary to  prove  them  by  evidence.^  But  admissions  by  an  infant, 
however  made,  whether  by  express  agreement,  or  by  his  bill  as 
plaintiff,  or  his  answer  as  defendant,  or  by  his  omission  as  plaintiff 
to  reply  to  an  answer,  are  unavailing,  and  the  Acts  must  be  proved 
by  evidence.'  And  admissions  by  husband  and  wife  cannot  bind 
the  wife's  inheritance.' 

The  rules  with  respect  to  admissions  by  answer  have  been 
already  explained  nnder  the  head  of  Discovery,^  viz.,  that  the 

■ 

>  An  offer  of  evidence  touching  a  fact  which  is  admitted  to  be  trae  by  the 
answer  will  be  refused :  Robinson  v.  P.  &  R.  R.  R.,  28  Fed.  Rep.  677.  A 
fact  not  denied  by  the  answer  need  not  be  proved :  Mickle  v.  Mazfeld,  42 
Mich.  804;  Lewis  v,  Knoxville,  etc.,  Co.,  85  Tenn.  117.  But  a  denial  in  an 
answer  upon  information  is  sufficient  to  prevent  the  facts  averred  in  the  bill 
from  being  taken  at  the  hearing  as  admitted :  Carpenter  o.  Edwards,  64  Miss. 
595. 

'  See  3  Greenleaf's  Evidence,  s.  278.  An  infant,  however,  on  coming  of 
age,  may  be  permitted  to  file  another  answer ;  and  if  he  unreasonably  delays 
to  apply  for  leave  to  do  this,  he  will  be  taken  to  have  confirmed  his  former 
answer,  and  it  may  be  read  against  him :  Id.,  s.  279 ;  see  Watson  v.  Godwin, 
4  Md.  Ch.  25. 

*  Evans  «.  Cogan,  2  P.  Wms.  449. 

*  See  the  subject  of  admissions  in  pleading  discussed  in  28  Abb.  N.  Cas. 
(N.  Y.)  894,  note.  A  direct  admission  contained  in  the  answer  of  a  defend- 
ant is,  of  course,  always  evidence  against  him:  8  Greenl.  £v.,  s.  277;  Yost 
V.  Hudibergf  2  Lea  (Tenn.)  627 ;  Home  Ins.,  etc.,  Co.  v.  Myer,  98  HI.  271 ; 
Miller  v.  Payne,  4  111.  App.  112;  even  in  a  subsequent  suit:  Matson  r. 
Melchor,  42  Mich.  477 ;  Royal  v.  McEenzie,  25  Ala.  868.  Though  it  is  other- 
wise where  it  is  made  upon  information  merely,  and  not  upon  information  and 
belief:  8  Greenl.  Ev.,  s.  282.  Where  an  answer  admits  a  fact  charged,  but 
sets  up  another  fact  in  avoidance,  the  fact  admitted  is  established,  but  the  fact 
in  avoidance  must  be  proved:  Clements  o.  Moore,  6  Wall.  (U.  S.)  299. 
Silence  alone  will  not  be  construed  to  be  an  admission,  as  to  matters  not 
charged  to  be  within  the  knowledge  of  the  defendant :  Lynn  v.  Boiling,  14 
Ala.  758.  And  a  complainant  cannot,  in  general,  rely  merely  upon  admissions 
in  the  answer  as  the  ground  for  relief,  without  having  by  his  bill  made  them  an 
integral  part  of  his  case:  Small  v.  Owings,  1  Md.  Ch.  868. 

The  admissions  in  the  answer  of  one  defendant  cannot  usually  be  made  evi- 
dence to  affect  his  co-defendants:    8  Greenl.  Ev.,  s.  288;  ante  20,  note; 
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answer  of  the  defendant  is  evidence  against  himself  bnt  not  against 
a  co-defendant ;  that  the  answer^  if  replied  to^  cannot  be  evidence 

Briesch  v.  McCaulej,  7  Gill  189 ;  Hitt  v.  Ormsbee,  12  HI.  166;  Wliitiiig  v. 
Beebe,  7  Eng.  (Ark.)  421 ;  Glenn  v,  Grover,  8  Md.  212;  Farley  v.  Bryant, 
82  Me.  474 ;  Gilmore  v.  PatterBon,  86  Id.  544 ;  Blakeney  v.  Ferguson,  14  Ark. 
641 ;  Lenox  v.  Notrebe,  1  Hempst.  251 ;  Wells  v.  Stratton,  1  Tenn.  Ch.  828 ; 
bat  see  Miles  v.  Miles,  82  N.  H.  147 ;  see  McElroy  v.  Ladlnm,  82  N.  J.  £q. 
828 ;  Banner  Land,  etc.,  Co.  v.  Stonewall  Ins.'  Co.,  77  Ala.  184.  Where, 
however,  partnership  or  privity  is  established  between  the  defendants,  or  the 
answer  of  one  is  referred  to  or  relied  on  by  the  rest,  it  becomes  evidence 
against  all:  Greenl.  Ev.,  utsup.;  Clayton  v,  Thompson,  18  Ga.  206;  Van 
Reimsdyk  v.  Kane,  1  Gallis.  680 ;  Chase  v.  Manhardt,  1  Bland  886 ;  Whiting 
V.  Beebe,  7  Eng.  (Ark.)  421 ;  Osbom  v.  U.  S.  Bank,  9  Wheat.  788 ;  Jndd 
V.  Seaver,  8  Paige  548  ;•  Dexter  v.  Amcdd,  8  Sunm.  152 ;  though  see  Winn  v. 
Albert,  2  Md.  Ch.  169 ;  Gilmore  v.  Patterson,  86  Me.  544 ;  Blakeney  v.  Fergu- 
son, 14  Ark.  641.  So,  where  the  right  of  the  complainant  to  a  decree  against 
one  defendant  is  only  prevented  from  being  complete  by  some  questions  between 
a  second  defendant  and  the  former,  he  may  read  the  answer  of  the  second  de- 
fendant for  that  purpose :  Whiting  V.  Beebe,  7  Eng.  (Ark.)  421.  The  joint 
answer  of  a  husband  and  wife  may  be  r^ad  against  the  wife  as  to  her  sepmta 
estate :   Clive  v.  Carew,  1  Johns.  &  H.  207. 

On  the  other  hand,  the  answer  of  a  defendant,  so  far  as  it  is  responsive  to 
the  bill,  is  evidence  for  him,  and  is  conclusive  in  genend,  unless  contradicted 
by  two  witnesses,  or  one  witness  corroborated  more  or  less  strongly  by  cirenna- 
stances,  according  to  the  nature  of  the  case :  Campbdl  v.  Patterson,  95  Pa. 
St.  447 ;  Nulton's  App.,  108  Id.  286 ;  Rowley's  App.,  115  Id.  150 ;  CHeghome 
V.  Gleghome,  118  Id.  888 ;  Ringgold  v.  Bryan,  8  Md.  Ch.  488 ;  Bank  U.  S. 
V.  Beverly,  1  How.  (U.  S.)  184 ;  Carpenter  v.  Prov.,  etc.,  Ins.  Co.,  4  Id. 
185;  Vigel  v.  Hopp,  104  U.  S.  441 ;  West  v.  Flanagan,  4  Md.  86;  Brooks 
V.  Thomas,  8  Id.  867 ;  Miles  v.  Miles,  82  K.  H.  147 ;  Busbee  v.  Ltttlefield, 
88  Id.  76 ;  Bellows  o.  Stone,  48  Id.  485 ;  Williams  v.  Philpot,  19  Ga.  567 ; 
Autrey  V.  Cannon,  11  Tez.  110;  Calkins  v.  Evans,  5  Ind.  441;  Turner  v. 
Knell,  24  Md.  55 ;  Chirk  v.  Haekett,  1  Cliff!  C.  C.  269 ;  Hayward  v.  Eliot 
Bank,  4  Id.  294;  Slessinger  v.  Buckingham,  8  Sawyer  C.  Ct.  469;  De- 
hino  V.  Winsor,  Id.  501 ;  Bird  v.  Styles,  8  Green  (N.  J.)  297 ;  Morris  r. 
White,  86  N.  J.  £q.  824 ;  Frink  v.  Adams,  Id.  485 ;  Fulton  v.  Woodman,  54 
Miss.  158 ;  Johnson  v.  Crippen,  62  Id.  597 ;  O'Brien  v.  Fry,  82  111.  274 ; 
Hurd  V.  Ascherman,  117  Id.  501 ;  Heeren  o.  Kitson,  28  Bl.  App.  259;  Rick 
V.  Neitay,  1  Mackey  (D.  C.)  21 ;  Thompson  v.  Clark,  81  Va.  422 ;  Pickering 
V,  Day,  2  Del.  Ch.  888.  This  rule  does  not  obtain  under  the  Arkansas  code : 
Conger  o.  Cotton,  87  Ark.  286.  But  this  must  be  taken  widi  some  qnali- 
fications.  Circumstances  alone,  independent  of  any  direct  proof,  it  is  said, 
may  oflen  justify  and  require  a  decree  against  the  answer :  White  v.  Crew,  16 
Ga.  416;  Jones  v.  Abraham,  75  Va.  466;  see  Hoboken  Savings  Bank  v. 
Beckman,  88  N.  J.  Eq.  58.  It  is  not  material  in  respect  to  the  coodnsiveBesB 
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in  &vor  of  the  defendant^  unless  where  a  posiiive  denial  is  opposed 
to  the  testimony  of  a  single  witness,  or  where  the  question  is  as  to 

of  the  answer,  that  the  equity  of  the  complainant's  bill  is  grounded  on  allega- 
tions of  fraud:  McDonald  o.  McLeod,  1  Ired.  226;  Murray  v.  Blatchford,  1 
Wend,  683 ;  Dillj  v.  Bernard,  8  Gill  &  Johns.  171 ;  Eberly  v.  Groff,  21  Pa. 
Bt.  251 ;  Audenreid's  Appeal,  89  Id.  120 ;  Morris  &  Essex  R.  R.  Co.  v.  Blair, 
1  Stoekt.  635 ;  or  that  proof  upon  the  denial  of  the  allegations  of  the  bill  is  in 
the  reach  of  the  defendant,  but  is  inaccessible  to  the  complainant :  Thompson 
V,  Diffendeifer,  1  Md.  Ch«  487.  So  an  answer  responsive  to  the  chaining  part 
of  the  bill,  or  to  allegations  as  to  the  motives  and  views  under  which  acts  have 
been  done,  must  be  overborne  by  the  same  testimony  as  in  other  cases :  Smith 
V.  Clark,  4  Paige  368;  Glenn  v.  Grover,  3  Md.  212;  but  see  Lea's  Ex'rs  v. 
Eidson,  9  Gratt.  277.  If  the  bill  is  supported  by  the  testimony  of  a  single 
witness  only,  and  the  defendant  by  his  answer  positively,  clearly  and  precisely 
denies  the  all^;ations  it  contains,  the  court  will  not  make  a  decree,  but  will  dis- 
miss the  bill.  But  if  there  is  anything  to  corroborate  the  testimony  of  the 
witness,  as,  for  example,  letters  of  the  defendant,  it  will  be  sufficient  to  turn 
the  scale :  see  Jordan  v.  Money,  5.  H.  L.  Cas.  185,  217,  218 ;  Smith  v,  Kay, 
7  Id.  760 ;  Brittin  o.  Crabtree,  20  Ark.  309 ;  Pusey  v.  Wright,  81  Pa.  St. 
887 ;  Field  v.  Wilbur,  49  Yt.  157. 

This  general  rule,  however,  is  open  to  some  exceptions.  Thus  it  is  the  pre- 
vailing doctrine  in  the  United  States  that  it  is  not  applicable  to  an  unsworn 
answer,  though  an  answer  under  oath  is  not  required  by  the  bill,  the  rule  being 
otherwise  in  England :  see  3  Greenl.  286,  note ;  Union  Bank  «•  Greary,  5  Pet. 
99 ;  Paterson  v.  Gaines,  6  How.  (U.  S.)  586 ;  Bartlett  v.  Gale,  4  Paige  503 ; 
Willis  9.  Henderson,  4  Scamm.  13 ;  Tomlinson  o.  Lindley,  2  Carter  (Ind.) 
569 ;  McLard  v.  Linnville,  10  Humph.  163  ;  Taggert  v.  Bolden,  10  Md.  104  ; 
Wilson  V.  Towle,  36  N.  H.  129;  Willenboi^  v.  Murphy,  36  IlL  344;  Wall- 
work  V.  Derby,  40  Id.  527 ;  Hyer  v.  Little,  20  N.  J.  £q.  443 ;  but  see  Clem- 
ents V.  Moore,  6  (U.  S.)  299 ;  Story  £q.  PL,  §  875,  etc. ;  and  it  is  so  expressly 
provided  by  statutory  and  judicial  regulations  in  some  states :  Greenleaf,  ut  sup. 
See  Bingham  v.  Yeomans,  10  Cush.  58.  When  the  complainant  neither  de- 
mands nor  waives  an  answer  under  oath,  and  the  respondent  answers  under 
oath,  the  answer  is  evidence  on  behalf  of  the  respondent  conclusive  if  not  con- 
tradicted: Conley  v.  Kailor,  118  U.  S.  127;  cf.  Cky  v.  Towle,  78  Me.  86. 
By  statute,  in  Iowa,  a  sworn  answer  does  not  make  other  or  greater  proof  neces- 
sary than  if  the  answer  were  not  verified  by  oath :  Mitchell  v.  Moore,  24  Iowa 
394.  It  has,  therefore,  been  held  that  the  answer  of  a  corporation  under  seal 
only  cannot  be  relied  on  as  evidence  in  its  favor,  as  though  it  were  on  oath : 
Lovett  V.  Steam,  etc.,  Ass.,  6  Paige  54 ;  McLard  v,  Linnville,  10  Humph. 
163 ;  Maryl.,  etc.,  Co.  v.  Wingert,  8  Gill  170;  State  Bank  v.  Edwards,  20 
Ala.  512 ;  c<mirny  Bayard  v.  Ches.  &  Del.  Co.,  cited  3  Bland  165.  In  Haight 
p.  Morris  Aqueduct,  4  Wash.  C.  C.  601,  however,  such  an  answer  was  held 
sufficient  to  prevent  the  granting  of  an  injunction  ;  and  see  Carpenter  v,  Prov., 
etc.,  Insurance  Co.,  4  How.  (U.  S.)  218 ;  and  in  general  it  will  put  in  issue 
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costs  alone ;  and  that  the  plaintiff  does  not,  by  reading  extracted 
passages,  make  other  passages  evidence  except  so  fiur  as  they  are 
explanatory  of  the  passages  read. 

allegations  to  which  it  is  responsive,  and  throw  on  the  complainant  the  burden 
of  proving  them :  Bait.  &  Ohio  R.  R.  Co.  v.  Wheeling,  18  Gratt.  40 ;  Taggert 
V,  Bolden,  10  Md.  104.  The  effect  of  an  answer  under  oath  to  an  original  bill 
calling  for  an  answer  under  oath,  cannot  be  avoided  by  the  filing  of  an  amended 
bill  waiving  the  oath :  Wylder  v.  Crane,  58  111.  490 ;  Mej  v.  GuUiman,  105 
Id.  272 ;  Walker  v.  Campbell,  5  Lea  (Tenn.)  854.  In  order  to  enable  the 
defendant  to  claim  the  protection  of  the  general  rule,  moreover,  the  facts  stated 
in  the  answer  must  be  responsive  to  the  allegations  and  interrogatories  of  the 
bill,  and  the  denial  made  must  be  positive  and  distinct,  not  evasive  or  ilkisoiy : 
Barton  v.  Barton,  75  Abu  400 ;  Cole  v.  Shetterly,  18  111.  App.  420 ;  Wake- 
man  r.  Grover,  4  Paige  28 ;  Lucas  t;.  Bank  of  Darten,  2  Stew.  (Ala.)  280 ; 
N.  E.  Bank  v.  Lewis,  8  Pick.  118;  Phillips  v.  Richardson,  4  J.  J.  Marsh. 
218;  Cocke  v.  Trotter,  10  Yerg.  218;  O'Brien  v,  Elliott,  15  Me.  125;  Buck 
V.  Swaze^,  85  Id.  42 ;  Smith  v.  Kincaid,  10  Humph.  78 ;  Jacks  v.  Nichols,  1 
Seld.  (N.  T.)  178;  Stevens  v.  Post,  1  Beas.  408;  Coleman  v.  Rose,  46  Pm. 
St.  184  ;  Wells  v.  Houston,  87  Vt.  247;  Veile  v,  Blodgett,  49  Id.  270;  Roach 
V.  Summers,  20  Wall.  165 ;  Seitz  v.  Mitchell,  94  U.  S.  580 ;  see  ante^  856, 
note.  So  the  defendant  cannot  rely  upon  his  statements  of  matters  of  defence, 
though  in  form  responsive,  but  must  prove  them  in  the  ordinary  way :  Hi^* 
thorp  V.  Hook,  1  Gill  &  J.  272 ;  Paynes  o.  Coles,  1  Munf.  878 ;  Walton  v. 
Walton,  2  Benn.  (Mo.)  876 ;  ante,  856,  note ;  Gilberts.  Mosier,  11  Iowa 826 ; 
Van  Dyke  v.  Van  Dyke,  26  K.  J.  Eq.  180 ;  Robinson  v.  Jefferson,  1  Del.  Ch. 
244.  A  further  qualification  is,  that  where  the  facts  stated  or  denied  in  the 
answer  could  not  be  by  possibility  within  the  personal  knowledge  of  the  defend- 
ant, as  in  the  case  of  an  executor  or  heir,  or  where  stated  or  denied  only  upoo 
information  and  belief,  or  by  way  of  inference  from  facts  not  particularly  stated, 
the  same  amount  of  countervailing  proof  is  not  required :  Combs  v.  Boswell,  1 
Dana  474 ;  Lawrence  v.  Lawrence,  4  Bibb.  858 ;  Harlan  v,  Wingate's  Adm., 
2  J.  J.  Marsh.  188 ;  Carneal's  Heirs  v.  Day,  Litt.  Sel.  Cas.  492 ;  Knicker- 
backer  v.  Harris,  1  Paige  209 ;  Drury  v.  Connor,  6  Har.  &  Johns.  288 ;  Pen- 
nington V.  Gittings,  2  Gill  &  J.  208 ;  Clark's  Adm.  v.  Van  Reimsdyk,  9  Cranch 
158;  Paulding  v.  Watson,  21  Ala.  279;  Copeland  v.  Crane,  9  Pick.  73; 
Toulme  v.  Clark,  64  Miss.  471 ;  Berry  v.  Sawyer,  19  Fed.  Rep.  286 ;  The 
HoUaday  Case,  27  Id.  880;  Miller  v.  Dist.  of  CoL,  5  Mackey  (D.  C.)  291. 
And,  on  the  other  hand,  where  a  bill  is  filed  to  set  aside  a  deed  as  fraudulent 
against  creditors,  and  it  is  charged  in  the  bill  that  the  consideration  was  noi 
paid,  it  is  not  satisfactory  that  the  defendant  reUes  upon  his  answer,  if  there  are 
suspicious  circumstances  attending  the  transaction.  The  evidence  of  the  pay- 
ment must  have  been  in  the  defendant's  possession,  and  it  should  have  been 
produced :  CaUan  v.  Statham,  28  How.  477.  So  upon  the  principle  that  the 
answer  of  an  infant  by  his  guardian  is  not  binding  on  him,  e  canverso^  it  cannot 
be  used  as  evidence  in  his  favor :  Bulkley  v.  Van  Wyck,  5  Paige  586.     And 
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III.  The  proof  must  be  by  Intimate  evidenoe. 

The  only  doctrme  under  this  head  which  can  be  considered  pecu- 

at  may  be  further  stated  here,  that  the  general  rale  in  some  of  the  states  is  snb- 
jected  to  certain  modifications  by  statutory  provisions.  See  8  Greenl.  £v., 
§  289,  note. 

Most  of  these  exceptions,  it  is  to  be  remembered,  are  only  applicable  where 
the  complainant  has  put  in  a  replication,  and  taken  issue  upoi^the  allegations 
of  the  answer.  Where  he  does  not  do  so,  however,  or  where,  after  putting  in 
a  replication,  he  sets  the  case  down  for  hearing  on  bill  and  answer,  he  so  far 
waives  his  rights,  and  the  answer  is  to  be  taken  as  true  whether  responsive  or 
not :  Cherry  v.  Belcher,  5  Stew.  &  Port.  1S4  ;  Pierce  v.  West's  Ex'rs,  1  Pet. 
C.  Ct.  861 ;  Dale  v.  McEvers,  2  Cow.  118 ;  Jones  v.  Mason,  5  Rand.  577 ; 
Scott  V.  Clarkson,  1  Bibb  277 ;  Moore  v.  Hylton,  1  Dev.  £q.  429 ;  Carman 
V,  Watson,  1  How.  (Miss.)  888 ;  8  Greenl.,  §  288 ;  Lanning  v.  Smith,  1  Pars. 
£q.  17 ;  Ware  v.  Richardson,  8  Md.  505 ;  Mason  v.  Martin,  4  Id.  124 ;  Perkins 
V.  Nichols,  11  Allen  542;  Farrell  v,  McKee,  86  111.  225;  Ebersole  v.  MauU, 
50  Md.  96 ;  City  of  Phikdelphia's  App.,  78  Pa.  St.  ZS ;  U.  S.  v.  Scott,  3 
Woods  C.  Ct.  884 ;  McCully  v.  Peel,  42  N.  J.  £q.  498 ;  Parker  v.  Concord, 
89  Fed.  Rep.  718. 

The  answer  of  one  defendant,  on  the  other  hand,  is  not,  in  general,  evidence 
in  behalf  of  another  defendant :  Morris  v.  Nixon,  1  How.  (U.  S.)  119  ;  Lardin's 
Appeal,  88  Pa.  St.  457 ;  8  Greenl.,  §  288 ;  see  Earley  v.  Bryant,  82  Me. 
474 ;  Gilmore  v,  Patterson,  86  Id.  544.  Though  where  it  is  directly  respon- 
sive, and  fnmishes  a  disclosure  of  the  facts  required  unfavorable  to  the  com- 
plainant, and  especially  where  the  title  of  such  other  defendant  is  merely 
derivative,  it  has  been  held  otherwise :  Greenl.,  ut  $up, ;  Mills  v.  Gore,  20 
Pick.  28 ;  see  Salmon  t;.  Smith,  58  Miss.  899 ;  Pleasanton  v.  Raughley,  8  Del. 
Ch.  124.  The  answer  of  one  defendant  cannot  be  read  in  evidence  against  a 
co-defendant  when  there  is  no  privity  between  the  two :  Adkins  v,  Paul,  82 
Ga.  219;  Alden  v.  Hdden,  Id.  418;  see  also  Hoffi;.  Burd,'2  Green  (N.  J.) 
201 ;  Eckman  v.  Eckman,  55  Pa.  St.  269. 

In  equity  a  complainant  is  entitled  to  read  in  evidence  so  much  of  the  answer 
only  as  contains  the  admissions  on  which  he  desires  to  rely,  subject,  however, 
to  this  exception,  that  he  must  also  read  all  the  explanations  and  qualifi- 
cations by  which  the  admissions  may  be  accompanied,  though  contained  in  a 
distinct  part  of  the  answer,  but  incorporated  by  reference  in  the  admissions : 
Parrish  v.  Koons,  1  Pars.  £q.  97 ;  Gleen  v.  Randall,  2  Md.  Ch.  220 ;  ante^ 
21 ;  8  GreenL  §  281.  This,  however,  does  not  apply  to  what  is  really  matter  of 
discharge  or  defence,  relied  upon  by  the  defendant  in  connection  with  an  ad- 
mission of  the  liability  charged  in  the  bill,  which,  as  has  been  stated  above, 
must  be  proved  by  him  at  the  hearing,  if  the  answer  has  been  replied  to ;  and 
if  the  matter  in  avoidance  has  been  so  skilfully  interwoven  into  the  grammatical 
construction  of  the  passages  containing  the  admissions,  that  both  must  be  read 
together,  the  complainant  will  be  entitled  to  have  the  matter  of  avoidance  con- 
sidered as  struck  out :  8  Greenl.,  §  281 ;  McCoy  v,  Rhodes,  11  How.  (U.  S.) 
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liar  to  courts  of  equity  r^ards  the  admissibility  as  witnesses  of 
parties  to  the  suit.^  By  the  ordinary  rules  of  evidence^  until  altered 
by  a  late  statute^'  a  person  interested  in  the  result  of  the  suit  was 
inadmissible  as  a  witness,  and  it  is  obvious  that  this  ground  of  ob- 
jection applied  more  forcibly  to  the  inmiediate  parties  on  the  record 
than  to  any  other  person.  The  general  incapacity  in  respedt  of 
P^  .  interest  has  been  abrogated  by  that  statute,  but  the  case  *of 
I-  -J  the  immediate  parties  to  the  reoord  is  expressly  excepted 
from  its  effect 

If,  however,  the  person  tendered  for  examination,  though  nomi- 
nally a  party  on  the  reoord,  had  in  truth  no  interest  in  the  events 
he  was  even  at  law  a  competent  witness.'  But  it  rarely  happens 
that  at  law  any  person  is  joined  on  the  record  who  is  not  interested 
either  in  the  issue  or  in  the  costs. 

In  equity,  on  the  contrary,  it  often  happens  that  parties  are 
joined  as  trustees,^  or  otherwise,  without  possessing  or  claiming  a 

181 ;  Whiting  v.  Beebe,  7  Eng.  (Ark.)  421 ;  Baker  v.  Williamson,  4  Pa.  St. 
467. 

Where,  nevertheless,  a  decree  is  sought  upon  grounds  disclosed  in  the 
answer  variant  from  those  assumed  in  the  bill,  the  whole  answer  must  be 
taken  together,  the  matter  of  charge  as  well  as  of  dischaige,  and  must,  when  so 
taken,  make  out  a  proper  case  for  relief:  Mulloy  p.  Toung,  10  Humph.  29S. 

It  is  equally  settled,  however,  that  at  law,  a  party  relying  on  an  answer  to 
a  bill  of  discovery,  must  read  the  whole  or  none :  anUy  21 ;  and  this  itde  has 
been  also  held  to  apply  in  cases  where  the  court,  having  obtained  jurisdictioa 
of  discovery,  goes  on  to  give  the  necessary  relief,  to  avoid  a  multiplicity  of 
suits,  though  there  be  a  full  and  adequate  remedy  at  law,  which  is  generally 
done  in  the  United  States :  Lyons  v.  Miller,  6  Gratt.  439.  The  answer  cannot 
be  attacked  by  evidence  tending  to  impeach  the  defendant's  credibility ;  and 
such  evidence  is  inadmissible :  Brown  v.  Bulkley,  .1  McCart.  294.  In  diis 
case,  Butler  o.  Catlin,  1  Boot  310,  and  Salmon  v.  Clagett,  8  Bland  165,  were 
followed,  and  Miller  v.  ToUeson,  1  Harp.  Ch.  146,  where  a  contrary  doctrine 
had  been  held,  was  disapproved. 

»  Dan.  Ch.  P.  845.  •  6  &  7  Vict.  c.  85. 

*  Phillips  on  Evidence,  51 ;  WorraH  v.  Jones,  7  Bing.  398. 

^  A  trustee  defendant,  having  a  legal  interest  altogether  nominal,  is  a  coa»- 
petent  witness  as  to  the  merits  or  design  of  the  trust-deed ;  Hawkins  v.  Haw* 
kins,  2  Car.  Law.  Bep.  627. 

In  equity  a  mere  trustee  may  in  general  be  a  witness :  Neville  v.  Demeritt, 
1  Grreen  Ch.  821 ;  Harvey  v,  Alexander,  1  Band.  219 ;  Taylor  v.  Moore,  S 
Id.  568 ;  Trustees  of  Watertown  v.  Cowen,  4  Paige  510 ;  Hodges  v.  Mullikin, 
1  Bland  503  ;  Hardwick  i^.  Hook,  8  Ga.  354.  See  Southard  v.  Cushing,  11 
B.  Mon.  344.  This  rule  has  been  adopted  at  law  in  Pennsylvania:  Drum  v. 
638 


OF  EVIDENCE.  864 

beneficial  interest^  or  that^  even  if  thej  have  a  beneficial  interest^ 
it  extends  only  to  some  of  the  points  at  issue.  The  principle^ 
therefore,  which  before  the  alteration  of  the  law  established  the 
admissibility  of  sach  persons  as  witnesses  was  one  of  fi:equent  ope- 
ration, and  seems  to  be  correctly  embodied  in  the  following  role : 
that  where  any  person  was  made  a  defendant  for  form's  sake,  and 
no  decree  could  be  had  which  he  had  any  beneficial  interest  in 
resisting,^  or  where  he  had  by  his  answer  submitted  to  a  decree, 
and  had  therefore  ceased  to  have  such  interest,'  or  where,  though 
having  an  interest,  he  had  it  in  respect  of  a  part  only  of  the  mat- 
ters in  issue,  he  might  be  examined  as  a  witnesss  either  generally 
or  in  respect  to  those  matters  in  which  he  had  no  interest.^    And 

Simpson,  6  Binn.  4S1 ;  Kmg  v,  Cload,  7  Pa.  St  467;  Keim  v.  Taylor,  11 
Id.  168 ;  Soi^  V,  Fimt  German,  etc.,  Cong.,  68  Id.  156.  But  it  is  to  be  remem- 
bered that  where,  as  is  the  case  now  in  most  of  the  United  States,  a  trustee  is 
entitled  to  commissions,  he  is  so  far  interested  in  the  trust  estate,  and  must  release 
that  interest  before  he  can  be  permitted  to  testify  in  a  cause  in  which  it  may 
be  in  any  way  affected.  See  Anderson  v.  Neff,  11  S.  &  R.  20S ;  Patton  v. 
Ash,  7  Id.  116  ;  King  t*.  Cloud,  7  Pa.  St.  467. 

^  A  defendant  made  a  party  pro  forma  only,  or  where,  in  general,  no  decree 
could  properly  be  passed  against  him,  may  be  made  a  witness  for  his  co-defen- 
dant: Kirk  V.  Hodson,  2  Johns.  Ch.  650;  Began  v.  Echols,  5  Ga.  71 ;  Sharp 
o.  Morrow,  6  Hon.  805 ;  Warren  t;.  Sproule,  2  A.  K.  Marsh.  589 ;  Wright  t;. 
Wright,  2  McCord  Ch.  185 ;  Butler  v.  Elliott,  15  Conn.  187 ;  see  also  Cap* 
hart  V.  Huey,  1  Hill  Ch.  405 ;  Jones  v.  Bullock,  2  Dev.  Ch.  868 ;  Bell  v. 
Jasper,  2  Ired.  Eq.  597 ;  Wilson  v.  Alle^i,  1  Jones  Eq.  24.  And  he  may  be 
a  witness  against  a  co-defendant,  where  he  is  necessarily  a  party,  but  will  not 
be  affected  by  the  decree  against  his  co-defendant,  and  does  not  swear  in  favor 
of  his  own  interest :  Williams  o.  Beard,  8  Dana  158 ;  Miller  v.  McCan,  7 
Paige  457.  A  party  charged  as  combining  with  others  in  a  fraud  against  which 
relief  is  sought,  and  therefore  made  a  defendant,  no  particular  relief  being 
prayed  against  him,  may  be  a  witness  for  his  co-defendant,  though  liable  for 
costs:  Neilson  o.  McDonald,  6  Johns.  Ch.  201;  2  Cow.  189.  But  not  so 
where  he  is  affected  by  the  charge,  and  may  be  liable  for  more  than  the 
costs:  Ormsby  v.  Bakewell,  7  Ham.  98,  1st  part;  Pope  v.  Andrews,  1  S.  & 
M.  Ch.  185;  see  Whipple  v.  Van  Rensselaer,  8  Johns.  Ch.  612;  Farley  v. 
Bryant,  82  Me.  474. 

'  A  defendant  who  suffers  the  bill  to  be  taken  as  confessed,  and  thereby  en- 
ables the  complainant  to  obtain  a  decree  against  him  indlTidually,  is  a  compe- 
tent witness  for  his  co-defendant :  Holgate  v.  Palmer,  8  Paige  461 ;  Post  v. 
Dart,  Id.  689 ;  Lnpton  v.  Lupton,  2  Johns.  Ch.  625. 

*  Lingen  v.  Henderson,  1  Bland  268.  The  mere  fact  that  a  person  is  made 
a  defendant  to  a  bill  in  chancery  does  not  render  him  an  incompetent  witness 
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liberty  so  to  examine  him  might  be  obtained  as  of  oourse  by  either 
the  plaintiff  oi*  a  oo-defendant,  saving  jast  exceptions.  The  appli* 
cation  to  examine  him  was  accompanied  by  a  suggestion  that  he 
had  no  interest.^  If  that  suggestion  were  untrue^  the  deposition 
was  disallowed  at  the  hearing ;  and  if  the  examination  had  been 
by  the  plaintiff,  he  could  not  pray  an  advense  decree  against  the 
defendant  examined,  nor  against  others  who  might  be  secondarily 
liable.'  The  act  above  referred  to  abolished  the  su^estion  of  '^  no 
interest/'  and  provides  that  in  courts  of  equity  any  defendant  may 

r*365]  ^  *«^^«i  ««  »T*"^  »^  j"«*  ^"^""^  '^ 

that  any  interest  which  he  may  have  shall  not  be  deemed 

in  the  suit  as  to  matters  in  which  he  has  no  interest.  Before  decree  one  de- 
fendant may  have  an  order  for  the  examination  of  his  co-defendant  as  to  mai> 
ters  in  which  the  latter  is  not  interested,  saving  to  the  plaintiff  all  jnst  excep- 
tions. And  it  is  not  a  good  exception  that  he  has  an  interest  in  any  other 
matters  embraced  in  the  cause,  unless  those  matters  will  be  affected  by  his  ex- 
amination :  Williams  v.  Maitland,  1  Ired.  £q.  92 ;  Sproule  o.  Samuel,  4  Scam- 
mon  1S5;  Dyer  v.  Martin,  Id.  146;  Allison  v.  Allison,  7  Dana  92;  Armsby 
V.  Wood,  Hopk.  229 ;  Second  Cong.  Soc.,  etc.,  o.  First  Cong.  Soc,  etc.,  14 
N.  H.  815;  Tolson  v.  Tolson,  4  Md.  Ch.  119.  But  an  order  must  be  first 
obtained:  Hewett  v.  Crane,  2  Halst.  Ch.  159;  Second  Cong.  Soc.  v.  Fiist 
Cong.  Soc.,  ut  supra ;  Hoyt «;.  Hammekin,  14  How.  (U.  S.)  850. 

But  it  has  been  held  that  the  omission  to  procure  the  previous  order  of  tbe 
court  for  the  examination  of  a  defendant  as  a  witness  is  a  mere  irregularity, 
and  when  it  is  apparent  that  no  substantial  injustice  has  been  inflicted  upon 
the  opposite  party  by  denying  him  the  benefit  of  a  cross-examination,  and  that 
delay  and  injury  will  be  visited  upon  the  party  relying  upon  the  proof,  an  ob- 
jection thereto  on  this  ground  ought  not  to  prevail :  Tolson  o.  Tdson,  4  Md. 
Ch.  119.     See,  on  this  subject,  8  Greenl.  £v.,  §  814,  etc 

1  Murray  v.  Shadwell,  2  Yes.  &  B.  401. 

'  Massy  v.  Massy,  1  Beatty  858;  Champion  v.  Champion,  15  Sim.  101. 
Where  a  defendant  has  been  used  by  the  complainant  as  a  witness,  no  decree 
can  in  general  be  made  against  him  or  against  others  who  may  be  secondarily 
liable  with  him  as  to  the  matters  upon  which  he  has  been  examined ;  and  if  he 
has  been  examined  upon  the  whole  case  made  by  the  bill,  it  must  be  dismissed 
as  to  him  and  them :  Lingen  v.  Henderson,  1  Bland  268  ;  Bradley  «•  Root,  5 
Paige  638 ;  Palmer  v.  Van  Doren,  2  Edw.  Ch.  192.  But  this  rale  does  not 
apply  to  the  case  of  a  mere  formal  defendant,  as  an  executor  or  trustee,  against 
whom  no  personal  decree  is  sought,  and  who  has  no  personal  interest  in  the 
question  as  to  which  he  is  examined  as  a  witness  against  his  co-defendants ; 
nor  to  the  case  of  a  defendant  who,  by  his  answer,  admits  his  own  liability,  or 
who  suffers  the  bill  to  be  taken  as  confessed  against  him :  Bradley  v.  Boot,  ft 
Paige  638. 
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a  just  exception  to  his  tesdmonj,  bat  shall  only  be  considered  as 
affecting  or  tending  to  affect  his  credit.^ 

The  plaintiff  is  in  all  cases  incompetent  as  a  witness.  If  a  co- 
plaintiff  be  desirous  of  his  evidence,  and  the  defendant  will  not 
consent  to  the  examination,  he  must  move  for  leave  to  strike  out 
his  name  as  plaintiff  on  payment  of  the  costs  already  incurred  and 
to  make  him  a  defendant  by  amendment'  If  the  examination  is 
required  on  behalf  of  a  defendant^  it  can  only  be  had  by  the  plain- 
tiff's consent.* 

The  manner  of  taking  evidence  is  difierent  in  equity  and  at  law. 
It  is  taken  at  law  pwa  voce^  and  publicly ;  in  equity  it  is  written 
and  secret.  The  origin  of  this  distinction  is  the  difference  of  the 
objects  which  the  two  tribunals  have  in  view.^ 

The  object  at  law  is  to  enable  the  jury  to  give  their  verdict  on 
the  issue  joined  between  the  parties.    They  are  not  required  to 

"  6  &  7  Vict.  c.  86,  8.  1. 

'  Leavitt  v.  Steenbergen,  S  Barb.  S.  C.  155  ;  Helms  v,  FranciBcns,  2  Bland 
544 ;  Eckford  v.  De  Kay,  6  Paige  565 ;  8  Greenl.  Ev.,  §  S14.  See  Pusey  v. 
Wright,  81  Pa.  St.  887.  So,  an  application  by  a  defendant  having  a  common 
interest  with  the  plaintiffs  adyerae  to  that  of  the  other  defendants,  for  leave  to 
examine  a  plaintiff  against  the  other  defendants,  is  treated  as  if  made  by  the 
plaintiffs  themselves,  and  such  permission  will  not  be  granted :  Eckford  v.  De 
Kay,  6  Paige  565  ;  see  also  Ross  v.  Carter,  4  Hen.  &  Mnnf.  488. 

*  Fisher  v.  Fisher,  2  Ph.  286. 

^  Very  considerable  changes  have  been  introdnced  in  many  of  the  United 
States  in  the  manner  of  the  trial  of  disputed  issues  in  chancery,  in  the  method 
of  examination  of  -witnesses,  and  the  like.  Mr.  Greenleaf  (8  Evidence,  s.  267) 
thus  sums  up  the  diversities  existing  among  the  different  states  in  these  respects : 
**  In  some,  the  parties  may  examine  each  other  as  witnesses ;  in  others,  this  is 
not  permitted.  In  some  the  witnesses  may  be  examined  in  court  viva  vocsy  as 
at  law ;  in  others,  the  testimony  is  always  taken  in  writing,  either  in  open  court, 
by  the  clerk,  the  jndge,  or  in  depositions,  after  the  former  method.  In  the 
latter  case,  however,  there  is  this  fiirther  diversity  of  practice,  that,  in  some 
states,  the  parties  may  examine  and  cross-examine  the  witness,  ore  tenuSf  before 
the  magistrate  or  commissioner ;  in  othen,  they  may  only  propound  questions 
in  writing,  through  the  commissioner ;  and  in  others,  they  may  only  be  pres- 
ent during  the  examination  and  take  notes  of  the  testimony,  but  without 
speaking ;  while  in  others,  the  parties  are  still  excluded  from  the  examination. 
In  some  of  the  states,  also,  it  is  required*  that  all  matters  of  fact,  in  all  cases, 
shall  be  tried  by  the  jury ;  in  others,  it  is  at  the  option  of  the  parties ;  in 
others,  it  is  apparently  left  in  the  discretion  of  the  court;  but  with  plain 
intimations  that  it  ought  not  to  be  refused,  unless  for  good  cause."  In  the 
previous  sections,  these  distinctions  are  more  elaborately  dwelt  upon. 
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decide  on  the  merits  of  the  case  geDerallji  or  to  elicit  a  l^al  con- 
clusion &om  a  series  of  facts,  but  are  to  give  their  verdict  on  the 
balance  of  testimony,  affirmative  and  negative,  direct  and  indirect, 
submitted  to  them  on  the  issues  joined.  In  order,  therefore,  that 
this  object  maj  be  best  attained,  it  is  neoessaiy,  not  that  the  evi- 
dence should  be  correctly  recorded,  but  that  at  the  time  of  its  being 
given  it  should  be  dioronghly  compared  and  sifted ;  and  this  is 
done  by  an  examination  viva  voce  and  in  public.  The  jury  are 
thus  aided  by  the  tone  and  manner  of  the  witness,  as  well  as  by 
his  actual  assertions.  They  have,  in  a  comparatively  short  time, 
the  witnesses  on  both  sides  brought  under  their  notice,  thar  in- 
accuracies or  obscurities  corrected  or  explained,  and  the  entire  mass 
of  evidence  commented  on  by  counsel,  and  summed  up  by  the 
judge,  and  the  danger  of  mistake  or  misapprdiension  in  the  wit- 
nesses, as  well  as  that  of  a  deliberate  peijnry,  is  partly  remedied 
[•3661  ^y  ^^  solemnity  *of  a  pubUo  trial,  and  in  a  still  greater 
d^ree  by  the  searching  ordeal  of  cross-exammation. 
The  verdict,  when  given,  is  added  to  the  record,  but  there  is  no 
judicial  record  of  the  evidence.  If  the  verdict  is  complained  of 
as  being  against  the  evidence,  the  private  notes  of  the  judge,  or 
the  admissions  of  counsel,  are  the  only  materials  furnished  to  the 
court ;  and  if  the  court  in  its  discretion  grants  a  new  trial,  such 
new  trial  must  take  place  as  on  a  new  issue,  before  a  new  and 
independent  jury,  who  will  decide  aocordiog  to  the  evidence  laid 
before  themselves.  If  the  verdict  is  undisturbed,  but  its  legal 
effect  on  the  question  in  dispute  is  doubted,  that^  as  a  question  of 
law,  must  be  decided  by  the  court ;  but  for  the  purpose  of  such 
decision,  as  well  as  of  any  subsequent  appeal,  the  verdict  only,  and 
not  the  evidence,  appears  upon  the  record. 

In  a  court  of  law,  therefore,  a  viva  voce  examination  in  public  is 
the  r^ular  mode  of  proof.  In  equity  the  object  of  the  evidence  is 
different,  and  so  also  is  the  mode  of  taking  it. 

The  trial  and  determination  of  disputed  issues  are  not  the  prin- 
cipal objects  of  evidence  in  equity ;  for  the  nature  of  the  questicHis 
there  litigated  does  not  generally  give  rise  to  such  issnes ;  and  those 
which  do  occur,  if  they  present  any  serious  difficulty  of  trial,  are 
generally  referred  to  the  verdict  of  a  jury.*    The  power,  therefore, 

^  In/rOf  Iflsiie. 
642 


OF  EVIDEKCE.  366 

of  sifting  and  comparing  testimony^  which  is  the  primary  requisite 
at  law^  becomes  comparatively  unimportant  in  equity;  and  the 
principal  objects  there  contemplated  are,  first^  to  elicit  a  sworn  de- 
tail of  &cts,  on  which  the  court  may  adjudge  the  equities ;  and 
secondly,  to  preserve  it  in  an  accurate  record  for  the  use,  if  needed, 
of  the  Appellate  Ck>urt. 

For  this  reason  it  is  required  in  equity  that  all  witnesses  shall  be 
examined  before  the  hearing,  and  their  answers  taken  down  in 
writing,  so  that,  when  the  cause  comes  on  for  decision,  the  judge 
may  not  be  distracted  by  the  trial  *of  separate  issues  on  r^gg^, 
evidence  then  brought  forward  for  the  first  time,  but  may 
give  his  undivided  attention  to  the  decree,  which  the  fitcts  admitted 
or  proved  will  warrant ;  and  that,  if  his  decree  be  appealed  firom, 
the  Court  of  Appeal  may  have,  in  an  authorized  record,  all  the 
materials  on  which  it  is  founded* 

The  protracted  nature  of  a  written  examination  necessarily  in- 
volves the  risk  that  defects  of  evidence  might  be  discovered  in  the 
course  of  taking  it,  and  also  testimony  procured  to  remedy  them.  In 
order  to  avoid  this  risk,  the  witnesses  are  examined  privately  by  an 
officer  of  the  court;  and  it  is  an  imperative  rule  that  until  the  exami- 
nation has  been  completed,  and  the  entire  depositions  given  out, 
which  is  technically  termed  passing  publication,  neither  party  shall 
be  made  acquainted  with  his  adversary's  interrogatories,  nor  with 
any  part  of  the  answers  on  either  side ;  and  that  after  publication 
no  ftuiher  witnesses  can  be  examined  without  spedal  leave.' 

The  secrecy  thus  observed  must,  to  some  extent,  involve  the  pos- 
sibility, not  only  of  &lse  evidence  being  given,  but  of  true  evidence 
being  given  in  an  imperfect  form,  where  a  party,  in  the  absence  of 
his  opponent,  so  frames  his  interrogatories  as  to  elicit  testimony 
respecting  part  only  of  a  transaction.  This  is  an  evil  which  cannot 
altogether  be  avoided ;  but  it  is  in  a  great  degree  remedied  by  the 
rule  that,  in  order  to  give  weight  to  evidence,  the  &cts  which  it  is 
intended  to  support  must  have  been  previously  detailed  in  the 
pleadings.  Should  this  security  prove  insufficient,  so  that  a  doubt 
exists  at  the  hearing  whether  all  material  fisusts  are  before  the  court, 
further  inquiries  may  be  directed,  and  the  decision  in  the  meantime 
delayed. 

^  1  Dan.  Ch.  P.  94S. 
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The  mode  of  examination  is  by  written  interrogatories^  which, 
in  the  cases  of  witnesses  resident  within  twenty  *miles  of 
>-  J  London^  are  administered  by  an  officer  called  the  exam- 
iner ;  or  if  they  are  resident  beyond  that  distance,  and  the  parties 
are  unwilling  to  incor  the  expense  of  bringing  them  to  town,  by 
Commissioners  specially  appointed  for  the  porpose.^ 

The  interrogatories,  as  well  as  the  bill  and  answer,  must  be 
signed  by  counsel,  as  a  security  to  the  court  that  no  irrelevant  or 
improper  matter  is  inserted. 

They  are  fiamed  as  a  series  of  questions,  directed  successiyely  to 
the  several  facts  in  issue,  and  numbered,  First  Interrogatory, 
Second  Interrogatory,  and  so  forth ;  and  a  marginal  note  is  usually 
affixed  to  each,  pointing  out  the  witness  for  whom  it  is  intended* 

In  framing  interrogatories  the  same  rule  must  be  observed  as  in 
putting  questions  to  a  witness  at  law ;  viz.,  they  must  not  be  lead- 
ing or  suggestive  on  material  points;  and  they  must  not  be  so 
framed  as  to  embody  material  fiuHB  admitting  of  an  answer  by  a 
simple  native  or  affirmative,  and  thus  presenting  to  the  court  the 
evidence,  not  as  it  would  be  stated  by  the  witness  himself,  but  witb 
the  coloring  prompted  by  professional  skill  and  a  previous  knowl* 
edge  of  the  case  to  be  proved.  In  guarding  against  the  latter  of 
these  objections,  a  risk  is  necessarily  incurred  of  fiaming  the  ques- 
tion in  so  general  a  form,  that  a  witness  may  unawares,  or  through 
misapprehension,  omit  an  important  &ct ;  and  if  sudi  omission 
should  occur,  the  framer  of  the  interrogatories  has  not,  like  an 
examining  counsel  at  nisipriua,  the  opportunity  of  adding  to  and 
varying  his  question,  so  as  to  suit  the  apprehension  of  the  witness. 
Great  care  is  therefore  requisite  in  so  framing  the  interrogatories 
that  the  witness's  mind  may  be  led  into  the  right  diannd  of 
thought;  and  the  difficulty  of  effecting  this  is  materiaUy  dim- 
inished,  *if  before  the  interrogatories  are  settled,  an  aocu- 
L  -I  rate  statement  is  prepared  of  each  witness's  evidence,  in 
the  same  manner  as  at  nki  prius.  Beyond  these  general  principles 
it  is  impossible  to  lay  down  any  uniform  system  for  interrogatories, 
which  must  necesBarily  vary  in  every  instance,  according  to  the 
circumstances  of  the  individual  case. 


'  Mostyn  v.  Spencer,  6  Bear.  185 ;  Orders  of  1845,  xdr.-cz. ;  1  Daiu  Clu 
P.  860.     See,  on  this  subject,  8  Green.  Evid.,  s.  319,  et  seq^ 
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At  the  conclusion  of  each  interrc^torj  the  following  woidsi 
denoted  in  the  draft  by  the  word  '^  Declare/'  etc.,  are  inserted  in 
the  engrossment :  *^  Declare  the  truth  of  the  several  matters  in  this 
interrogatory  inquired  after^  according  to  the  best  of  your  knowl- 
edge,  remembrance,  and  belief,  with  your  reasons  fully  and  at 
large  f  and  at  the  end  of  the  set  the  draftsman  may,  if  he  please, 
add  what  is  called  the  general  Concluding  Interrogatory,  ^^  Do  you 
know  or  can  you  set  forth  any  other  matter  or  thing  which  may  be 
of  benefit  or  advantage  to  the  parties  at  issue  in  this  cause,  or  either 
of  them,  or  that  may  be  material  to  the  subject  of  this  your  exam- 
ination, or  to  the  matters  in  question  in  this  cause?  If  yea,  set 
forth  the  same,''  etc^  The  addition,  however,  is  not  compulsory ; 
and  it  is  generally  more  prudent  to  omit  it ;  for,  if  due  care  has 
been  taken  in  preparing  the  evidence,  all  matters  beneficial  to  the 
examining  party  will  have  been  already  elicited  by  the  special  in- 
terrogatories ;  so  that  any  evidence  elicited  by  the  gen^ul  one  is 
likely  to  benefit  his  adversary  rather  than  himself. 

Before  the  witnesses  are  examined,  the  examining  officer  is 
generally  instructed  as  to  the  interrogatories  applying  to  each  wit- 
ness. During  the  actual  examination  the  examining  officer  and 
the  witnesses  are  the  only  persons  present,  all  third  persons 
being  strictly  excluded.  The  witness  is  then  examined  on  each 
interrogatory  in  order,  his  answers  being  taken  down  on  paper,  and 
is  not  permitted  to  read,  or  hear  read,  any  other  interrogatoiy, 
until  that  in  hand  be  fully  answered. 

♦When  all  the  interrogatories  have  been  gone  through,  p^^^^^ 
the  deposition  is  read  over  to  the  witness,  who,  after  cor-  ^  -1 
recting  any  error  or  omission,  signs  it.  The  affixing  of  his  signa- 
ture completes  his  examination,  and  he  cannot  be  again  examined 
on  behalf  of  the  same  party.' 

If  any  of  the  interrogatories  are  such  as  the  witness  is  not  bpund 
to  answer,  e.  ^.,  if  they  tend  to  expose  him  to  a  penally  or  for- 
feiture, or  involve  a  breach  of  professional  confidence,  he  may  de- 
cline to  answer  them,*  stating  at  the  same  time  on  oath  his  reasons 
for  so  doing ;  a  proceeding  which  is  somewhat  inaocuratdy  called 

■  1  Dan.  Ch.  P.  S58. 

*  Cockerell  v.  Cholmeley,  8  Sim.  818  ;  Whitaker  r.  Wright,  8  H.  412. 

'  The  witness,  however,  cannot  refase  to  be  sworn :  Ex  parte  Bunn,  26  L.  J. 

Ch.  614. 
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a  Demurrer  to  Interrc^tories.  The  examiner  or  oommiaaoner 
takes  down  the  statement  in  writing,  and  the  objection  is  heard 
and  decided  by  the  eoart.^  If  the  witness  himself  does  not  object 
to  the  question,  and  its  impropriety  depends  on  general  groonds> 
and  not  on  such  as  are  personal  to  himself,  as  where  it  involves  a 
breach  of  professional  confidence,  or  where  the  interrogatories  are 
leading,  or  the  depositions  scandalous,  or  where  any  serious  irregu- 
larity has  occurred  in  taking  them,  the  court,  on  motion  within  a 
reasonable  time,  will  suppress  the  depositions.' 

The  witnesses  examined  in  chief  by  either  parfy  may  be  erosB* 
examined  by  his  opponent ;  and  the  interrogatories  filed  fiir  this 
purpose,  which  are  termed  Cross  Interrogatories,  are  in  all  respects 
similar  to  the  interrogatories  in  chief,  except  that  they  are  not  sub- 
ject to  objection  on  the  ground  of  leading  the  witness.  It  is,  how- 
ever, very  seldom  that  any  good  result  is  effected  by  a  cro6&-exam- 
ination  in  equity ;  for  it  is  conducted  in  ignorance  of  the  question 
in  chief,  and  therefore,  as  applied  to  the  adversary's  case,  is  uncer- 
tain and  often  dangerous ;  and  it  cannot  be  applied,  as  at  nidprius, 
to  the  proof  of  an  independent  *case.  If  the  evidence  of 
I-  -I  the  witness  is  required  for  that  purpose,  he  may  be  exam- 
ined on  original  interrc^tories ;  but  his  cross-examination  must  be 
confined  to  those  points  on  which  he  has  already  been  examined  in 
chief.* 

The  time  for  publishing  the  depositions  is  fixed  by  the  general 
orders  of  the  court.^  If  either  party  wishes  to  delay  this  step  in 
order  to  complete  the  examination  of  his  witnesses,  he  must  apply 
to  the  Master  to  whom  the  cause  stands  referred,  to  enlarge  the 
publication  for  a  fiirther  time.  And,  even  after  publication,  has 
nominally  passed,  yet  if  the  depositions  have  continued  secret,  and 
through  surprise  or  accident,  without  blamable  n^ligence,  ettho* 
party  has  fiuled  to  examine  his  witnesses,  a  similar  indulgence  may 
be  obtained.  An  order,  however,  for  this  latter  purpose^  although 
in  form  for  enlarging  publication,  is  in  reality  fi>r  leave  to  examine, 

^  Parkhmst  v.  Lowten,  S  Swanst.  206 ;  Isn^ej  v.  Fisher,  5  Bear.  443 ; 
Carpmael  v.  Powis,  1  Ph.  687. 

'  Shaw  V.  Lindsey,  15  Ves.  S81 ;  Heale/  v.  Jagger,  S  Sim.  494;  Moyston 
V.  Spencer,  6  BeaT.  185. 

>  1  Dan.  Ch.  P.  856. 

^  Orders  of  1845,  czi.,  cxiii. 
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notwithstandiDg  publication  passed,  and  must  be  obtained  by  ap- 
plication to  the  court^ 

After  the  depositions  have  been  published  and  read,  no  further 
evidence  is  admissible  without  special  leave,  except  evidence  to 
discredit  a  witness,  either  by  impeaching  his  general  credibility, 
or  by  showing  him  to  have  sworn  &lsely  in  a  part  of  his  evidence 
not  material  to  the  issue  in  the  cause.  With  respect  to  the  mate- 
rial parts  of  his  evidence  such  discrediting  evidence  is  not  admis- 
sible, lest,  under  the  pretence  of  impeaching  his  credibility,  new 
evidence  should  be  introduced.' 

The  rule  excluding  evidence  after  publication  passed,  is  subject 
to  the  discretion  of  the  court.*  And  the  infirmity  of  written  testi- 
mony taken  in  the  absence  of  both  judge  and  counsel,  and  without 
any  means  of  rectifying  slips  while  the  examination  proceeds,  ren- 
ders it  sometimes  necessaiy  to  apply  for  a  relaxation.  Permission 
has  accordingly  been  granted  to  examine  witnesses  after  publica- 
tion, *where  the  interrogatories  originally  exhibited  have  1-4(0701 
failed  of  effect,  either  by  a  suppressal  of  the  depositions 
on  the  ground  of  leading,  or  by  reason  of  the  questions  being  im- 
properly framed,  or  where,  being  misunderstood  by  the  witness, 
errors  occur  which  at  law,  where  both  judge  and  counsel  are 
present,  would  have  been  remedied  by  putting  the  question  in  a 
better  form.'  The  same  indulgence  has  been  given  where  the 
plaintiff  had  relied  on  admissions  in  the  answer  which  were  held 
insufficient  or  ineffectual  at  the  hearing ;  and  where,  through  the 
inadvertence  of  counsel,  the  plaintiff  had  omitted  to  give  evidence 
on  a  point  which,  though  material  to  the  relief  sought,  was  not 
really  contested  in  the  cause.  But  the  court  must  be  satisfied  by 
affidavit,  or  otherwise,  that  the  slip  has  been  wholly  accidental, 
and  has  not  been  purposely  made  in  order  to  have  an  opportunity 
of  re-examining.    And  there  does  not  appear  to  be  any  instance 

>  Canr  v.  Appleyard,  2  M.  &  C.  476. 

'  1  Dan.  Ch.  P.  94S.  See  on  this  point  Gass  v.  Stinson,  2  Sumner  605 ; 
Troup  9.  Sherwood,  8  Johns.  Ch.  568 ;  Evans  v.  Boiling,  5  Ala.  550. 

*  See  8  Greenl.  Et.,  s.  840  ei  seq, ;  Swartz  v.  Chickering,  58  Md.  290 ; 
Bonner  v.  Young,  68  Ala.  85 ;  Wendell  v.  Highstone,  52  Mich.  552 ;  Ridge- 
way  V.  Toranif  2  Md.  Ch.  808,  as  to  where  evidence  will  be  allowed  to  be 
taken  after  publication. 

«  1  Dan.  Ch.  P.  942. 
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where  liberty  has  been  given  to  supply  evidence  on  the  actnal 
question  in  dispute.^  The  r^ular  mode  of  obtaining  permission 
to  examine  witnesses  after  publication  is  by  a  distinct  motion  be- 
fore the  hearing ;  but  if  the  necessity  is  not  sooner  discovered,  the 
cause  may  be  directed  at  the  hearing  to  stand  over,  with  liberty  to 
exhibit  interrogatories  to  supply  the  defect  Orders  have  occa* 
sionally  been  made  for  a  reference  to  the  Master  where  sndi  course 
has  not  been  resisted,  but  such  a  reference  is  in  truth  a  substitu* 
tion  of  the  Master  for  the  court  to  decide  on  the  evidence  in  the 
cause,  and  the  more  r^ular  course  is  by  leave  to  exhibit  interrogar 
tories.* 

The  only  exceptions  to  the  system  of  taking  evidence  on  written 
interrogatories  and  before  publication  are  in  the  case  of  documents 
in  the  custody  of  a  public  officer,  which  are  proved  by  the  officer's 
r^to^oi  testimony  to  that  fact,  and  of  ^documents,  the  authenticity 
of  which  is  not  impeached,  and  which  only  require  the 
proof  of  handwriting,  or  the  evidence  of  an  attesting  witness.  In 
these  cases  interrogatories  may  be  dispensed  with,  and  the  evidence 
given  by  affidavit  at  the  hearing,  a  method  recently  substituted  for 
the  former  one,  of  a  viva  voce  examination  of  the  witness.  This 
exception  does  not  apply  where  the  authenticity  of  the  document  is 
impeached,  or  where  more  than  the  mere  handwriting  or  execution 
must  be  proved,  e.  g.y  in  proving  a  will  of  real  estate,  where  not 
only  tl^e  execution  but  the  sanity  of  the  testator  must  necessarily 
be  shown,  or  in  proving  the  execution  of  a  deed  where  a  partienlar 
form  of  execution  is  requisite.  In  such  cases  proof  by  affidavit  is 
not  available,  but  the  evidence  must  be  taken  on  intarogatoiieB 
with  the  regukr  opportunity  to  croes-examine.* 

« 

I  Cox  V.  Allingham,  Jac.  887;  Hood  v.  Pimm,  4  Sim.  101;  Stannej  a 
Walmsley,  1  M.  &  C.  861 ;  Hughes  9.  Eades,  1  Hare  4S6;  Woodgate  o. 
Field,  2  Id.  211 ;  Attorney-General  v.  Severne,  1  Coll.  818;  Can  v.  Caai,  4 
Hare  278. 

'  Hughes  V.  Eades,  1  Hare  486  ;  Lecbmere  v.  Brasier,  S  Jac.  &  W.  288. 

*  48d  Order  of  August,  1841 ;  Maber  v.  Hobbs,  1  T.  &  C.  585 ;  Attorney- 
General  V.  Pearson,  7  Sim.  809;  Brace  v,  Blick,  Id.  619 ;  Lake  v.  Skmner, 
1  Jac.  k  W.  9. 

See,  on  this  subject,  8  Greenl.  Et.,  s.  840 ;  Gafney  v.  Reeres,  6  Ind.  71 ; 

Campbell  v.  Jobnston,  8  Del.  Cb.  94.     In  New  York,  if  a  document  intended 

to  be  produced  is  a  deed  requiring  proof  by  a  witness,  or  a  certified  copj  of  a 

record  wbicb  requires  tbe  examination  of  a  witness  to  prore  it  genuioe,  the 
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After  pablication  has  passed^  it  is  the  plaintiff's  duty  to  set 
down  the  cause  for  hearings  and  to  serve  a  wbpoNio,  to  hear  judg- 
ment.^ If  he  &ils  to  do  so  in  proper  time^  the  defendant  may 
move  to  dismiss  the  bill  for  want  of  prosecution^  or  he  may  set  the 
cause  down  at  his  own  request^  and  serve  a  wbpoBfMi  to  hear  judg- 
ment on  the  plaintiff.  Formerly  the  plaintiff  mighty  at  any  time 
before  the  decree,  dismiss  the  bill  upon  payment  of  costs,  as  a 
matter  of  course,  without  prejudicing  his  right  to  file  a  new  bill  for 
the  same  matter.*  But  now,  if  after  the  cause  is  set  down,  the  bill 
is  dismissed,  either  on  the  plaintiff's  own  application  or  by  reason 
of  his  default  when  the  cause  is  called  on  to  be  heard  in  court,  such 
dismissal  is  equivalent  to  a  dismissal  on  the  merits,  and  may  be 
pleaded  in  bar  to  another  suit  for  the  same  matter.' 

party  must  proye  it  in  tbe  nsnal  way  before  tbe  examiner,  or  must  obtain  an 
order  for  leave  to  prove  it  at  the  hearing,  althoagh  it  is  set  out  or  referred  to 
in  the  pleadings :  Pardee  v.  De  Gala,  7  Paige  185. 

Where  an  exhibit  in  a  bill  was  alleged  to  be  well  known  to  the  defendant, 
and  to  be  genuine,  and  this  allegation  was  not  denied,  the  exhibit  was  taken 
at  the  hearing  to  be  genuine :  Armitage  v.  Wicklifie,  12  B.  Mon.  488. 

1  2  Dan.  Ch.  P.  959,  960. 

*  The  propriety  of  permitting  a  complainant  to  dismiss  his  bill  without  preju- 
dice rests  in  the  sound  discretion  of  the  court,  and  is  to  be  exercised  with 
reference  to  the  rights  of  both  parties :  Conner  r.  Drake,  1  Oh.  St.  166.  See 
Wilder  v.  Boynton,  68  Barb.  547 ;  Kean  v.  Lathrop,  58  6a.  855 ;  Johnson 
9.  Shepand,  85  Mich.  115;  Gamble  v.  East  Saginaw,  48  Id.  867;  Fisher 
V.  Storall,  85  Tenn.  816 ;  Conn.,  etc.,  Ry.  v.  Hendee,  27  Fed.  Rep.  678; 
Am.,  etc.,  Co.  v.  Celluloid,  etc.,  Co.,  82  Id.  809 ;  see  also  atk^^  847,  and 
notes. 

*  Orders  of  May,  1845,  cxvii. 
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[*374]  ♦CHAPTER   VII- 

OF  THE  HEARING  AND  DECREE. 

At  the  hearing  of  the  cause  the  pleadings  and  evidence  are 
stated^  and  the  court  makes  its  decree.  If  the  defendant  appears,  it 
is  an  ordinary  decree ;  if  he  does  not  appear  at  the  hearing,  it  is  a 
decree  bj  de&ult  ;*  and  if  he  has  never  appeared  in  the  suit,  or  if, 
after  appearance,  he  has  neglected  to  answer,  it  is  a  decree  pro  conn 
fes8o}  The  minutes  of  the  decree  are  then  prepared  by  the 
registrar,  and  delivered  by  him  to  the  parties.  If  it  be  doubted 
whether  they  correctly  express  the  judgment  of  the  court,  thqr  may 
be  discussed  either  on  a  motion  to  vary  them,  or  by  obtaining  leave 
to  have  the  cause  spoken  to  on  minutes.  After  the  minutes  have 
been  finally  settled  the  decree  is  drawn  up,  passed,  and  entered. 
The  only  remaining  step  is  the  enrollment  of  the  decree,  which 
renders  it  conclusive  in  the  Court  of  Chancery,  and  precludes  any 
subsequent  variation  in  its  terms  except  by  an  appeal  to  the  House 
of  Lords.' 

The  practical  details  of  procedure  in  preparing  a  decree  are  not 
the  subjects  of  our  present  consideration,  which  will  be  devoted 
rather  to  the  nature  of  decrees  themselves. 

.  ^Decrees,  considered  in  this  light,  will  be  divided  into 
I-  ^  Preliminary  and  Final  The  preliminary  decree  provides 
for  the  investigation  of  questions  which  are  material  either  in  de- 
termining on  subsequent  steps,  or  in  deciding  the  issue  between  the 

>  Wiih  respect  to  decrees  by  default,  see  44ih  Order  of  Angus!,  1S41.  and 
1  Smith  Ch.  P.  254 ;  2  Dan.  Ch.  P.  990. 

'  With  respect  to  decrees /»ro  confesso^  see  11  Geo.  4  &  1  Wm.  4,  e.  86;  S 
&  4  Vict.  c.  94 ;  4  &  5  Vict.  c.  62 ;  9th  Order  of  August,  1S41 ;  Oiden  of 
May,  1845,  bczri.-xcii. ;  1  Smith  Ch.  P.  281 ;  1  Dan.  Ch.  P.  479. 

*  2  Dan.  Ch.  P.  c.  zxiy. 
650 


OF  THE  HEABIKO  AND  DECREE.  376 

parties.*  The  final  decree^  called  the  Decree  on  Further  Directions, 
or  on  the  equity  reserved/  disposes  ultimately  of  the  suit. 

The  causes  which  create  a  necessity  for  a  preliminary  decree  are 
four  in  number ;  viz,,  1.  That  in  the  course  of  the  suit  a  dispute 
has  arisen  on  a  matter  of  law,  which  the  court  is  unwilling  to  de- 
cide ;  2.  That  a  similar  dispute  has  arisen  on  a  matter  of  fact ;  3. 
That  the  equity  claimed  is  founded  on  an  alleged  l^al  right,  the 
decision  of  which  the  Court  of  Chancery  declines  to  assume ;  and 
4.  That  there  are  matters  to  be  investigated,  which  although  within 
the  province  of  the  court,  are  such  as  the  presiding  judge  cannot  at 
the  hearing  effectually  deal  with.  To  obviate  these  impediments 
the  preliminary  decree  directs,  1.  A  case  for  a  court  of  law ;  2.  An 
issue  for  a  jury ;  3.  An  action  at  law,  to  be  determined  in  the  ordi- 
nary course ;  or  4.  A  reference  to  one  of  the  Masters  of  the  court, 
to  acquire  and  impart  to  it  the  necessary  information.  Each  of 
these  methods  of  inquiry  may  be  also  adopted  on  interlocutory  ap- 
plications by  motion  or  petition,'  but,  as  a  part  of  the  regular  pro- 
ceedings of  the  court,  they  properly  occur  under  the  preliminary 
decree,  and  will  be  now  most  fitly  considered. 

1.  A  case  for  the  opinion  of  a  court  of  law  is  directed  where  a 
question  of  law  arises  incidentally  in  a  suit.  The  direction  is  not 
made  necessary  by  any  want  of  jurisdiction ;  for,  subject  to  any  re- 
straint which  its  own  discretion  may  impose,  the  court  has  jurisdic- 
tion to  decide  every  question,  whether  of  law  or  fact,  incidentally 
brought  before  it.  If,  however,  a  doubtfiil  question  of  law  arises, 
which  can  be  *effectually  separated  from  the  equitable  r^o^^-, 
matter,  its  ordinary  practice  is  to  direct,  on  the  application  ■-  ^ 
of  either  party,^  that  a  case  may  be  made  for  the  opinion  of  the 

>  A  decree  in  Chancery  which  leayes  the  equity  of  the  case,  or  some  mate- 
rial question  connected  with  the  merits,  for  future  determination,  is  an  inter- 
locntorj,  and  not  a  final  decree:  Teaffv.  Hewitt,  1  Oh.  St.  511.  See  also  Re 
Colom,  8  Md.  Ch.  27S;  Harrison  v.  Rush,  16  Mo.  175;  Verden  v.  Coleman, 
18  How.  (U.  8.)  86 ;  Ayres  v.  Carver,  17  Id.  891 ;  Craighead  v.  Wilson,  18 
Id.  199;  Wilhelm  v.  Caylor,  82  Md.  Iftl ;  Ryan  v.  McLeod,  82  Gratt.  (Ya.) 
867;  Summers  v.  Dame,  81  Id.  791 ;  Wright  r.  Strother,  76  Va.  857;  Miller 
V.  Cook,  77  Id.  806 ;  Cochran  v.  Miller,  74  Ala.  50. 

*  Bruin  v.  Knott,  12  Sim.  458. 

*  Ansdell  v.  Ansdell,  4  M.  &  C.  449 ;  Lancashire  v,  Lancashire,  9  Bear. 
259. 

^  Morrice  v,  Langham,  1 1  Sim.  280. 
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common  law  oourt^  reserving  its  decision  on  the  cansequent  equities 
until  after  the  judges  shall  have  given  their  cerdficate. 

The  certificate  of  the  judges  is  usually  adopted  by  the  court,  and 
a  decree  made  in  conformity  with  it  But  it  is  not  absolutely 
binding ;  and  if  the  judge  in  equity  be  still  in  doubt^  he  may  re- 
turn the  matter  for  reconsideration  to  the  same  or  to  another  court 
of  law ;  or  may^  if  he  think  fit,  decide  in  opposition  to  the  certifi- 
cate.* 

2.  An  issue  is  directed  where  an  incidental  question  of  &dt  is  so 
involved  in  doubt  by  conflicting  or  insuffident  evidence  that  the 
court,  considering  the  inefficacy  of  written  testimony,  is  desirous  of 
referring  it  to  the  verdict  of  a  jury.*  It  can,  however,  only  be 
adopted  where  the  evidence  creates  a  doubt,  and  not  as  a  substitute 
for  omitted  evidence ;  and,  therefore,  the  party  claiming  the  issue 
must  first  prove  his  case  by  r^ular  depositions.'    The  form  of  an 

>  Lansdowoe  o.  Lansdowne,  2  Bligh  O.  S.  86  ;  Spry  v.  Bromfield,  12  Sim. 
75 ;  Muddle  v.  Fry,  Mad.  &  G.  270 ;  Northam  Bridge  Company  v,  Southamp- 
ton Railway  Company,  11  Sim.  42.  The  practioe  of  stating  caaee  for  the 
opinion  of  a  court  of  law  is  now  abolished :  Stat.  15  &  16  Vict.  c.  86,  a.  61 ; 
25  k  26  Vict  c.  42,  s.  1 ;  Daniel's  Chan.  Prac.  1121. 

'  Moons  V.  De  Bernales,  1  Russ.  801 ;  Lloyd  v.  Wait,  1  Ph.  61. 

*  Clayton  o.  Meadows,  2  H.  29 ;  Whitaker  v.  Kewman,  2  Id.  802.  See  on 
this  subject  Daniel's  Chan.  Prac.  ch.  zvii.,  s.  1 ;  see  also  Herdsman  v.  Liewia, 
20  Blatch.  266  ;  Rice  v.  Tobias,  88  Ala.  848.  Where  in  a  suit  in  equity  there 
is  no  conflict  of  testimony,  but  a  simple  failure  to  prove  material  facts,  h  ii 
improper  to  direct  an  issue :  Kearney  v.  Harrell,  5  Jones  £q.  199 ;  Chase  9. 
Winans,  59  Md.  475 ;  and  if  in  such  case  there  is  a  verdict  on  the  iasoe  in 
favor  of  the  complainant,  the  decree  should  nevertheless  be  for  the  djamissal  of 
the  biU :  Reed  v.  Cline,  9  Gratt.  186 ;  Wise  v.  Lamb,  Id.  294.  An  iasae 
should  not,  moreover,  be  directed  where  the  truth  of  the  facts  can  be  suffi- 
ciently and  satisfactorily  ascertained  by  the  court  itself:  Baker  v.  Williamson, 
2  Pa.  St.  116 ;  Johns  v.  £rb,  5  Id.  287  ;  see  Cook  v.  Hooston  Co.  Comm'rs, 
62  Ga.  228 ;  De  Vaughn  v.  Hustead,  27  W.  Va.  778.  A  chanodlor  may  decide 
every  question  of  fact  himself :  Huntington  v.  Moore,  1  New  Mez.  4S9 ;  Cole  v. 
Bean,  1  Ariz.  877 ;  but  any  question  which  he  considers  very  doubtful,  he  may 
and  should  refer  to  a  jury :  see  Allen  v.  Saulpaw,  6  Lea  (Tenn.)  477;  Cox  v. 
Cox,  91  Mo.  71 ;  Freichnecht  v.  Meyer,  89  K.  J.  Eq.  551 ;  Pickens  v.  McCoy, 
24  W.  Va.  844 ;  Adams  v.  Munter,  74  Ala.  888 ;  Wilson  v.  Riddle,  128  U.  8. 
608 ;  Carter  v.  Carter,  82  Va.  624.  But  the  verdict  is  to  satisfy  the  oonscienoe 
of  the  chancellor,  and  if  he  is  not  satisfied  with  it,  he  should  disr^ard  it ;  on 
the  other  hand,  if  he  concurs  with  the  jury,  or  if  his  mind  stiH  osoBates,  he 
should  allow  the  verdict  to  be  decisive :  Lee  v.  Beatty,  8  Dana  207.   But  diffi- 
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issue  was  formerly  that  of  an  action  on  a  wager^  assumed  to  have 
been  made  respecting  the  &ct  in  dispute ;  but  this  fiction  is  now 
dispensed  with,  and  the  question  may  be  referred  to  the  jury  in  a 
direct  form.^ 

The  result  of  an  issue  is  not  necessarily  a  mere  general  verdict, 
but  liberty  may  be  given  to  take  a  special  verdict^  or  a  special  case.' 
And  a  direction  is  frequently  given^  that  if  the  substance  of  the 
issue  is  found,  but  with  special  circumstances,  which  may  be  mate- 
rial in  measuring  the  relief,  the  special  matter  shall  be  endorsed  on 
thejpofl^eo.' 

cttlt,  numerocifly  and  complicated  special  issues  should  not  be  sent  to  a  juiy  for 
trial  in  a  case  triable  by  the  court :  Rutty  v.  Person,  12  Abb.  N.  Cas.  (N.  Y.) 
852.  The  practice  of  referring  doubtful  questions  to  a  jury  is  not  confined  to 
those  cases  where  witnesses  are  to  be  introduced,  but  when  the  chancellor  is 
perplexed  with  doubtful  questions  of  fact,  he  may  have  the  aid  of  a  jury^  as  well 
where  the  decision  must  be  upon  the  written  eridence  in  the  record,  as  where 
oral  testimony  is  to  be  introduced :  Lee  v,  Beatty,  S  Dana  212.  The  submission 
of  the  entire  case  to  a  jury  is  contrary  to  practice :  Milk  v.  Moore,  89  III.  584. 

In  many  of  the  United  States,  and  in  the  Federal  judicature,  however,  the 
trial  by  jury  is  secured  to  suitors,  by  constitutional  or  statutory  provisions,  in 
such  a  manner  that  even  where  it  is  not  an  express  right,  the  discretion  of  a 
court  of  equity  in  granting  an  issue  in  a  case  proper  for  a  jury  has  become 
merely  nominal.  And  in  many  of  the  states,  it  is  at  least  very  doubtful  whether 
a  verdict  on  an  issue  is  not  equally  binding  with  that  in  a  suit  at  law,  and  sub- 
ject only  to  the  same  revisory  power  which  is  exercised  in  granting  new  trials 
in  other  cases.  See,  on  this  subject,  8  Greenl.  £v.,  part  vi.,  ch.  1,  §  261  et 
$eq.,  §  889 ;  Hoffman  v.  Smith,  1  Md.  475 ;  Thomason  r.  Kennedy,  8  Rich. 
£q.  440 ;  Harrison  v.  Rowan,  4  Wash.  C.  C.  82 ;  Pleasants  v.  Ross,  1  Wash. 
(Ya.)  156;  Morris  v.  Merritt,  52  la.  496;  Harral  v.  Gray,  10  Neb.  186; 
Swegle  V.  Wells,  7  Or.  222 ;  Sale  v.  Meggett,  25  S.  C.  72 ;  Frank  v.  Hum- 
phreys,  24  Id.  325 ;  Frank  v.  Atlanta  Street  Ry.  Co.,  72  Ga.  888 ;  Marvin  v. 
Butcher,  26  Minn.  891 ;  Marsden  v,  Brackett,  9  N.  H.  886 ;  Charles  R. 
Bridge  v.  Warren  Bridge,  7  Pick.  844 ;  Parsons  v.  Bedford,  8  Pet.  438 ; 
Ward  V,  Hill,  4  Gray  598 ;  Drope  v.  Miller,  1  Hempst.  49 ;  Lapreese  v.  Fall, 
7  Ind.  692 ;  Ex  parte  Morgan,  2  Ch.  D.  72;  see,  however.  Baker  v.  William- 
son, 2  Pa.  St.  116 ;  Johns  r.  £rb,  5  Id.  287 ;  Smith  v.  Richardson,  2  Utah 
424 ;  Qumby  o.  Gonlan,  104  U.  S.  420 ;  Rusb'ng  v.  Rusling,  85  N.  J.  £q. 
120;  Huse  o.  Washburn,  59  Wis.  414;  Jennings  v.  Durham,  101  Ind.  891 ; 
Hall  V.  Linn,  8  Col.  264 ;  Kirtley  v.  Marshall  8.  M.  Co.,  Id.  279 ;  Haggin  v. 
Raymond,  67  Cal.  802 ;  Guild  v.  Hull,  127  HI.  528 ;  and  in  New  York,  before 
the  Rev.  Code,  Patterson  r.  Ackenon,  1  £dw.  Ch.  96 ;  and  see  Acker  v, 
Leland,  109  N.  Y.  5. 

1  8  &  9  Vict  c.  109,  19. 

>  Clayton  o.  Nugent,  1  Coll.  862.  *  White  v.  Lisle,  8  Sw.  845« 

658 


377  ADAMSES  DOCTTBINE  OF  EQUnT. 

r^n,.^n  The  oourfc  will  also  provide  that  the  issae  shall  effeo- 
toallj  raise  the  real  question,  cleared  of  all  extrinsic  matter, 
by  directing  all  requisite  admissions  to  be  made ;  and  will  secure 
its  satisfactory  investigation,  by  compelling  the  parties  to  produce 
at  the  trial  all  material  documents  in  their  possession  or  power.^ 

The  privileges  of  an  hdr-at-law  and  of  a  rector  or  vicar,  in  suits 
for  establishing  a  will  or  modus,  to  demand  an  issue  as  a  matter  of 
right,  have  already  been  considered  in  treating  of  the  jurisdiction 
for  such  establishment.'  With  these  exceptions,  the  granting  of  an 
issue  is  discretionary  with  the  court,  and  the  attendant  expense  and 
delay  will  only  be  incurred  when,  in  the  exercise  of  a  sound  dis- 
cretion, it  is  deemed  necessary.' 

The  same  discretion  is  exercised  after  a  verdict  has  been  returned. 
The  object  of  an  issue,  like  that  of  a  case,  is  not  to  bind  the  court, 
but  to  satisfy  its  conscience.  If,  therefore,  the  ^verdict,  coupled 
with  the  information  of  the  judge's  notes,  does  not  afibid  BaJds&o- 
tion,  a  new  trial  will  be  directed,  although  there  be  no  surprise  or 
fraud,  nor  manifest  miscarriage,  and  the  verdict  be  one  which  at 
common  law  would  be  undisturbed.^  And  even  though  no  new 
trial  is  sought,  yet  when  the  cause  is  brought  on  for  fiirther  direc- 
tions, the  court,  if  it  thinks  that  the  issue  as  tried  does  not  answer 
the  purpose  intended,  may  direct  a  new  one  to  be  framed ;  or  may, 
on  reconsideration  of  the  evidence,  decide  at  once  against  the  ver* 
diet.'  In  suits  relating  to  land,  and  seeking  to  bind  the  inheritance, 
a  direction  for  a  new  trial  is  not  unfrequent,  though  the  original 
verdict  may  be  free  fit)m  objection,  but  it  is  not  a  matter  of  right.' 

^  See,  on  this  sabject,  8  Greenl.  Et.,  §  877,  etc. ;  Apthorp  v,  Comstock,  S 
Paige  482;  Baker  v.  Williamson,  2  Pa.  St.  116 ;  Johns  v.  Erb,  6  Id.  237. 
'  SuprOj  Tithes;  Testamentary  Assets. 

*  Short  0.  Lee,  2  J.  &  W.  495 ;  Hampson  v.  Hampson,  S  Ves.  &  B.  49 ; 
Scheetz's  Appeal,  85  Pa.  St.  94 ;  Blake  v.  Shreye,  2  Beas.  456 ;  Black  p. 
Lamb,  1  Id.  108;  Kirkpatrick  v.  Atkinson,  11  Rich.  Eq.  27. 

^  Bootle  V.  Blundell,  19  Yes.  500 ;  Northam  Bridge  Company  u.  Sonthamp* 
ton  Railway  Company,  11  Sim.  42;  East  India  Company  v.  Basett,  Jac.  81. 

*  Armstrong  v,  Armstrong  8  M.  &  K.  45.  But  see  ante^  note  to  p.  876. 
See  also  Austin  v,  Baintor,  50  111.  808 ;  Lowe  o.  Traynor,  6  Cold.  (Teon.) 
688. 

*  Locke  V.  Coleman,  2  M.  8i  C.  42 ;  White  v.  Wilsoo,  18  Yea.  88  *,  Baker 
V.  Hart,  8  Atk.  542;  Wilson  v.  Beddard,  12  Sim.  28. 
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*3.  An  action  at  law  is  directed  where  ihe  equity  is  r«o7oi 
based  on  a  disputed  legal  right,  but  the  trial  of  such  right 
at  law  is  prevented  either  hj  equitable  impedimentSi  which  the 
court  is  asked  to  remove,  or  by  the  mere  pendency  of  the  suit 
itself;  e.g.f  where  an  heir-«t-law  is  unable  to  bring  an  ejectment, 
by  reason  of  an  outstanding  mortgage  or  term,  or  where  the  bill 
seeks  an  injunction  against  the  infringement  of  a  disputed  patent.^ 

In  this  dass  of  cases  there  is  not  a  mere  point  of  law  or  fact  in- 
cidentally in  dispute,  as  to  which  the  court,  for  its  own  satis&ction^ 
seeks  the  aid  of  another  tribunal ;  but  there  is  a  general  question 
of  right,  determinable  as  such  by  the  ordinary  courts,  and  requir- 
ing a  decision,  according  to  the  course  of  those  courts,  both  of 
disputed  facts  and  of  the  law  as  applicable  thereto.  The  general 
rule,  therefore,  is  that  where  the  foundation  of  a  suit  is  a  legal 
demand,  on  which  the  judgment  of  a  court  of  law,  whether  ob- 
tained on  a  verdict  or  in  any  other  shape,  ought  to  be  conclusive, 
the  Court  of  Chancery  will  not  direct  a  case  or  issue,  but  will 
either  order  an  action  to  be  brought,  providuig  that  the  term  or 
other  like  impediment  shall  not  be  set  up  as  a  defence  at  law,  or 
will  retain  the  bill  for  a  limited  period,  with  liberty  for  the  plain- 
tiff to  proceed  at  law.'  The  court  wiU  not  in  general  retain  the 
bill  unless  it  thinks  that,  if  the  action  succeeds,  a  valid  equity  will 
exist ;  but  the  retainer  is  not  conclusive  on  the  pointy  and  the  de- 
cree, on  further  directions,  may  be  against  the  plaintiff.*  If  there 
are  any  persons  equitably  interested,  and  who  cannot  therefore  be 
parties  at  law,  they  will  have  liberty  given  them  to  attend  the  trial, 
and  to  make  sudi  defence  as  they  may  be  advised.  Provision  will 
also  be  made  for  a  satisfactory  trial,  by  directing  admissions  by  the 
parties,  and  production  of  documents,  as  in  the  case  of  issues.  But 
the  Court  of  Chanceiy  assumes  no  jurisdiction  over  the  action ; 

>  See  Daniel's  Chan.  Prac,  ch.  xrii.  section  S. 

*  Pemberton  v.  Pemberton,  IS  Yes.  S98;  Bootle  v.  BlundeU,  19  Id.  500; 
Waterford  v.  Knight,  11  CI.  &  F.  662;  Butlin  v.  Masters,  2  Ph.  290. 

*  Harmood  v,  Oglander,  6  Ves.  225.  See  on  this  point,  Ches.  &  Ohio 
Canal  v.  Tonng,  8  Md.  480. 

Where  a  bill  has  been  ordered  to  be  retained  for  a  twelvemonth,  with  liberty 

for  the  plaintiff*  to  bring  an  action,  the  court  will  extend  the  time,  if  satisfied 

that  there  is  a  "bona  fide  intention  to  proceed  with  the  action,  and  there  has 

been  promptness  in  bringing  the  matter  to  an  adjudication :   Farina  v.  Silver^ 

lock,  26  L.  J.  Ch.  790. 
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r*379l  *°^  ^^  *either  party  be  dissatisfied  with  the  result,  a  new 
trial  must  be  moved  for  in  the  court  of  law. 

4.  A  reference  to  the  Master  is  generally  made  for  one  of  the 
three  following  purposes^  viz.,  the  protection  of  absent  parties 
against  the  possible  neglect  or  malfeasance  of  the  litigants;  the 
more  effectual  working  out  of  details,  which  the  judge  sitting  in 
court  is  unable  to  investigate ;  and  the  supplying  d^cts  or  fiul* 
ures  in  evidence.^  And  it  differs  materially  from  a  case,  an  issue, 
or  an  action,  because  tiiese  steps,  when  directed,  are  rather  trans- 
fers to  another  tribunal  than  steps  of  procedure  in  the  court  itaelt 
But  a  reference  to  a  Master  is  an  ordinary  step  in  the  cause,  and 
comparatively  few  causes  of  importance  are  decided  without  one 
or  more  such  references. 

1.  The  reference  for  the  protection  of  absent  parties  is  made 
where  a  daim,  or  the  possibility  of  a  claim,  to  the  property  in 
suit  belongs  to  creditors  or  next  of  kin,  or  other  persons  entitled 
as  a  class,  so  that  it  is  uncertain  at  the  hearing  whether  they  are 
all  before  the  court  In  order  to  remove  this  uncertainty,  a  refer- 
ence is  made  to  the  Master  to  ascertain  the  &ct  before  any  step  is 
taken  for  ascertaining  or  distributing  the  fund.'    And,  on  the 

■  The  Master's  office  is  a  branch  of  the  court :  Stewart  v.  Turner,  9  £dw. 
Ch.  458.  The  Master,  in  his  ministerial  character,  is  bound  strictly  to  follow 
the  instractions  of  the  coart :  Fenwicke  r.  Gibbs,  2  Dessans.  689 ;  Felch  v. 
Hooper,  4  Cliff.  C.  Ct.  489 ;  Simmons  v.  Jacobs,  52  Me.  147.  A  reference 
will  not  be  ordered  to  inquire  relatiye  to  a  fact  constituting  the  gist  of  the  coa- 
troversy,  and  put  in  issue  by  the  pleadings :  Lunsford  o.  Bostion,  1  Dot.  £q. 
483 ;  see  Gilmore  o.  Gilmore,  40  Me.  50.  Where  the  eridence  in  a  ease  is 
all  written,  and  a  decree  thereon  can  be  rendered  without  difficulty,  a  refer> 
ence  to  a  Master  is  unnecessary :  Levert  v.  Redwood,  9  Porter  79.  A  juris. 
dictional  question  should  not  be  raised  before  the  Master,  but  by  plea  or 
motion  filed  in  court :  Smith  v.  Rock,  59  Vt  282.  As  to  the  practice  in  taking 
testimony  on  an  order  of  reference  to  a  Master,  see  Remsen  v.  Remsen,  2 
Johns.  Ch.  496;  Gass  o.  Stinson,  2  Sumn.  605;  Jenkins  v.  Eldredge,  3 
Story  299 ;  Hollister  v.  Barkley,  11  N.  H.  501 ;  Benson  v.  Le  Roy,  1  Paige 
122;  McDougald  v.  Dougherty,  11  Ga.  570;  Dougherty  v.  Jones,  Id.  432; 
Gilmore  v.  Gilmore,  40  Me.  50. 

See,  on  the  subject  of  references  to  and  proceedings  before  a  Master,  rules 
U.  S.  Courts  in  Equity  No.  Izxiii.,  et  ieq» ;  Penna.  Ko.  xii.,  et  §eq. ;  8  GreenL 
Evid.  §  882,  et  seq,  A  Master's  compensation  may  be  measured  by  the  stand- 
ard of  judicial  salaries :   Middleton  v.  B.  &  M.  Tel.  Co.,  82  Fed.  Rep.  524. 

<  Dan.  Ch.  P.  688 ;  Fisk  v.  Norton,  2  Hare  881. 
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same  principle,  if  a  proposal  of  compromise  or  of  arrangement  bj 
consent  is  made  where  any  of  the  parties  are  infants  or  femes  covert^ 
and  therefore  unable  to  exercise  a  discretion,  the  court,  before 
sanctioning  the  proposal,  will  ascertain  hj  a  reference  whether  it  is 
for  their  benefit.^ 

2.  A  reference  for  the  working  out  of  details  is  principallj  made 
in  matters  of  account,  when  the  court  declares  that  the  account 
must  be  taken,  and  refers  it  to  the  Master  to  investigate  the  items.' 
The  same  principle  applies  to  the  investigation  of  a  vendor's  title ; 
for  the  court  cannot  undertake  to  peruse  the  abstract,  and  that 
duty  devolves  on  the  Master.*  In  like  manner  it  will  be  referred 
to  the  Master  to  settle  conveyances  or  other  deeds,  to  superintend 
'''sales,  to  appoint  trustees,  receivers,  and  guardians,  and  so 
forth.  L        -* 

For  the  same  reason  the  Masters  are  deputed  to  judge  of  imper- 
tinence or  insufficiency  in  pleadings,  the  decision  of  which  must 
depend  on  a  minute  examination  of  their  details.^  And  it  is  now 
ordered  by  statute  that  they  shall  determine  all  applications  for 
time  to  plead,  answer,  or  demur,  for  leave  to  amend  bills,  for  en- 
larging publication,  and  all  such  other  matters  relating  to  the  con- 
duct of  suits,  as  the  Lord  Chancellor,  with  the  advice  and  assist- 

1  Where  a  suit  is  instituted  on  behalf  of  an  infant  by  a  proehein  ami,  the 
conrt,  on  a  soggestion  of  its  being  improperly  instituted,  will  refer  it  to  a 
Master,  to  inquire  into  the  circumstances,  and  to  report  whether  the  suit  is 
for  the  benefit  of  the  infant :   Garr  v.  Drake,  2  Johns.  Ch.  542. 

*  See  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  513 ;  Consequa  v.  Fanning,  S  Id. 
591 ;  Barrow  v,  Rhinelander,  Id.  614;  Maury  o.  Lewis,  10  Yeig.  115;  Bryan 
V.  Morgan,  85  Ark.  113 ;  Barnebee  v,  Beckley,  48  Mich.  618  ;  Harrington  v. 
Bruce,  84  N.  Y.  103;  May  v.  May,  19  Fla.  878;  French  v.  Gibbs,  105  III. 
523;  Beale  v.  Beale,  116  Id.  292;  Davis  v.  St.  L.  &  S.  F.  By.,  25  Fed. 
Rep.  786.  But  the  reference  is  not  essential  where  the  items  are  few  and  not 
complicated:  May  r.  May,  19  Fla.  373. 

*  And  where  the  plaintiff,  in  a  bill  for  specific  performance,  shows  his  right 
to  a  conyeyance,  but  the  defendant  has,  by  sale  or  otherwise,  put  it  out  of  his 
power  to  convey,  it  may  be  referred  to  a  Master  to  ascertain  the  damages : 
Woodcock  0.  Bennet,  1  Cowen  711.  Upon  a  bill  for  specific  performance,  the 
title  will  not  be  referred,  where  the  nature  of  it-  is  distinctly  seen :  Wilbanks 
V,  Duncan,  4  Dessaus.  536 ;  Dominick  v,  Michael,  4  Sandf.  S.  C.  894 ;  see 
ante,  84,  notes. 

^  As  of  the  relevancy  of  interrogatories :  see  Zunkel  v.  Litchfield,  21  Fed.. 
Rep.  196. 
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anoe  of  the  Master  of  the  Bolls  and  Vioe-Chanoellory  or  one  of 
them,  shall  bj  any  general  order  or  orders  direct^  subject  to  an  ap- 
peal by  motion  to  the  Lord  Chancellor^  Master  of  the  Bolls,  or 
Vioe-Chancellor,  but  without  any  further  appeal.^ 

On  bills  for  a  partition,  for  settling  boundaries,  and  for  assign- 
ment of  dower,  the  appointment  is  not  made  by  reference  to  a 
Master,  but,  in  analogy  to  the  process  at  law,  to  commissioners 
specially  appointed,  reserving  all  further  directions  until  after  their 
return. 

Formerly  the  mode  of  directing  these  accounts  and  inqniries  was 
by  a  preliminary  decree  at  the  hearing  of  the  cause,  reserving  the 
ultimate  decision  until  after  a  report  In  the  case  of  a  bill  for 
specific  performance,  when  the  title  only  is  in  dispute,  it  has  long 
been  the  practice  to  refer  it  on  motion,  either  before  or  after 
answer.'  But  in  the  generality  of  cases  the  direction  was  delayed 
till  the  hearing,  and  the  consequent  necessity  of  two  successive  de- 
crees was  frequently  productive  of  needless  delay  and  expense. 

In  order  to  remedy  this  evil,  it  has  been  ordered  that ''  in  all 
cases  in  which  it  shall  appear  that  certain  preliminary  accounts  and 
inquiries  must  be  taken  and  made,  before  the  rights  and  interest  of 
the  parties  to  the  cause  can  be  ascertained,  or  the  questions  therein 
arising  can  be  determined,  the  plaintiff  shall  be  at  liberty,  at  any 
time  ''^after  the  defendants  shall  have  appeared  to  the  bill, 
*-  -I  to  move  the  court,  on  notice,  that  such  inquiries  and  ac- 
counts shall  be  made  and  taken,  and  that  an  order  referring  it  to 
the  Master  to  make  such  inquiries,  and  take  such  accounts,  shall 
thereupon  be  made,  without  prejudice  to  any  question  in  the  cause, 
if  it  shall  appear  to  the  court  that  the  same  will  be  beneficial  to 
such  (if  any)  of  the  parties  to  the  cause  as  may  not  be  competent 
to  consent  thereto,  and  that  the  same  is  consented  to  by  such 
(if  any)  of  the  defendants,  as,  being  competent  to  consent^  have 
not  put  in  their  answers,  and  that  the  same  is  ccxisented  to  by,  or 
is  proper  to  be  made  upon,  the  statements,  contained  in  the  answers 
of  sudi  (if  any)  of  the  defendants  as  have  answered  the  HIL'^ 

The  order,  however,  only  applies  where  it  is  obvious  that  the 

>  8  &  4  Wm.  4,  c.  94,  fl.  IS. 

'  Balmanno  o.  Lumley,  1  Ves.  &  B.  224 ;  Matthews  v.  Dana,  8  Mad.  470. 
'  5th  Order  of  May,  1889.     See  Franklin  v,  Meyer,  86  Ark.  96 ;  Hicka  a. 
Hogan,  Id.  298. 
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acoountB  and  inquiries  must  be  directed  at  the  hearing,  as  incidental 
to  the  admitted  allegations  of  the  biU.  If,  in  order  to  warrant 
them,  it  is  necessary  that  parts  of  ihe  bill  should  be  established  by 
evidence,  the  order  does  not  apply,  e.  ^.,  where  a  person  allying 
himself  to  be  next  of  kin,  files  his  bill  against  the  administrator, 
who  does  not  admit  that  he  sustains  the  character.  In  this  case  an 
inquiry  as  to  the  other  next  of  kin,  and  an  account  of  the  estate, 
cannot  be  directed  on  motion.  The  same  prindplewas  foUowied  in 
a  Bait  for  Bpecifio  perfonnanoe,  where  the  purchaser  alleged  that 
the  contract  had  been  rescinded  through  the  vendor's  fidlure  in 
showing  title  by  a  specified  day.  The  vendor  moved  for  the  ordi- 
nary inquiry,  whether  he  could  make  a  good  title,  and  when  first 
such  title  was  made,  without  prejudice  to  any  question  in  the  cause. 
But  it  was  refused,  because  such  an  inquiry  assumed  that  a  title 
shown  after  the  specified  time  would  be  available,  and  therefore  if 
the  purchaser's  objection  succeeded  at  the  hearing,  the  inquiry 
might  be  useless.  The  plaintifi^  then  offered  to  take  an  inquiry 
whether,  on  the  day  of  the  allied  *rescission,  or  on  an  p^^^.^-, 
earlier  day,  a  good  title  had  been  shown.  But  that  inquiry  ^  ^ 
was  also  refused,  because,  although  in  any  view  of  the  case  an 
affirmative  answer  would  decide  the  case,  yet,  if  the  purchaser's 
objection  were  overruled,  a  n^ative  one  would  lead  to  no  result.* 

In  cases  not  falling  within  the  scope  of  that  order  the  former 
practice  still  continues. 

3.  The  third  class  of  cases  in  which  a  reference  to  the  Master  is 
made,  is  where  it  becomes  necessary  to  supply  defects  or  &ilures  in 
evidence.  It  has  been  already  mentioned  that  such  a  reference  is 
occasionally  made  for  ascertaining  the  truth  of  an  allegation,  with 
respect  to  which  there  has  been  an  accidental  omission  of  evidence, 
but  that  such  course  is  not  strictly  regular.  The  circumstances 
under  which  the  reference  would,  in  r^ular  course,  be  made,  are 
where  the  evidence  already  given  has  induced  a  belief  in  the  court 
that  new  matter  might  be  elicited  by  inquiry,  or  where  allegations 
have  been  made  in  the  answer,  though  not  established  by  proof, 
which,  if  true,  would  be  material  to  the  cause.' 

1  Topliam  V.  Lightbodj,  1  Hare  289 ;  Cord  v.  Card,  2  Id.  116 ;  Breeze  v. 
Englisb,  Id.  IIS;  CUfford  v.  Turreil,  1  N.  C.  C.  188. 

*  Broadbnrflt  v.  Balguy,  1  N.  C.  C.  16  ;  Connop  v.  Hayward,  Id.  33  ;  Miller 
V.  Gow,  Id.  66 ;  McMahon  v.  BarcheU,  2  Phill.  127. 
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In  directing  a  reference  to  the  Master^  the  court  provides  for  a 
full  investigation  of  the  matter  referred,  by  a  direction  that  the 
parties  shall  produce,  on  oath,  all  documents  in  their  power,  and 
shall  be  examined  on  interrogatories  as  the  Master  shall  direct.^ 
And  he  has  a  sin^ilar  power  of  examining,  either  on  interrogatories 
or  viva  voce,  any  creditors  or  other  persons  who,  by  coming  in  to 
claim  before  him,  may  render  themselves  quasi  parties  to  the  suit.^ 

The  method  in  which  the  Master  proceeds  is  by  issuing  warrants 
from  time  to  time,  directing  all  parties  concerned  to  attend  before 
him  at  the  time  and  for  the  purposes  *therein  mentioned. 
L  J  The  proceedings  under  a  warrant  may  be  attended  by  all 
persons  beneficially  interested,  whether  actual  parties  to  the  suit,  or 
such  as  have  become  quasi  parties  by  having  come  in  and  estab- 
lished a  claim,  whenever  the  object  is  such  as  may  affect  their 
interests,  or  increase  or  diminish  their  proportion  in  the  fund. 
And,  on  the  same  principle,  all  such  persons  are  entitled  to  take 
copies  of  any  written  proceeding  brought  into  the  office,  or  of  any 
part  thereof  which  affects  th^  interest. 

On  the  proceedings  being  thus  commenced,  all  the  parties  who 
take  an  active  part  in  the  inquiry  lay  before  the  Master  written 
narratives,  called  States  of  Facts,  of  the  circumstances  on  which 
they  respectively  rely ;  and  as  the  report  is  ultimately  formed  on 
the  basis  of  these  states  of  fitcts,  it  is  material  they  should  be  care- 
fully drawn.  The  parties  then  proceed  to  support  them  by  proof, 
consisting,  first,  of  the  depositions,  affidavits,  and  other  evidence 
already  used  in  the  cause  f  and,  secondly,  of  any  additional  evi- 
dence which  may  be  produced  in  the  office,  subject,  however,  to 
the  restriction  that  a  witness  who  has  been  already  examined  in  the 
cause  cannot  be  re-examined  before  the  Master  by  the  same  party 
without  leave  of  the  court.^    The  additional  evidence  thus  brought 

^  9tli  Order  of  1828.  But  the  Master  baa  no  snch  power  unleaa  it  is  specially 
conferred :  Cartee  v.  Spence,  24  S.  C.  550.  As  to  the  Master's  power  of  ex- 
amining a  complainant,  see  McCrackan  v.  Valentine,  5  Selden  (N.  Y.)  42. 

'  72d  Order  of  1828.  *  65tli  Order  of  1828. 

«  Willan  V.  Willan,  19  Yes.  590 ;  Rowley  v.  Adams,  1 M.  &  K.  545;  Whit- 
aker  v.  Wright,  8  Hare  412 ;  England  o.  Downes,  6  Beav.  281.  See  Remsen 
v.  Remsen,  2  Johns.  Ch.  501 .  If  the  defendant  wishes  to  controYert  aojr  alleg»> 
tions  in  the  bill  he  should  put  them  in  issue  by  plea  or  answer ;  and  negleetii^ 
this  he  is  precluded  from  introducing  eridence  for  that  purpose  before  the 
Master  on  reference :  Ward  v.  Jewett,  Walk*  Ch.  45. 
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£>rward  onght  in  strictness  to  be  given  on  interrogatories  or  viva 
voccy^  but  it  is  usual  to  substitute  affidavits  by  express  or  tacit  con- 
sent.' During  the  progress  of  the  inquiry,  the  several  states  of 
&cts  may,  from  time  to  time,  be  amended,  or  new  ones  brought  in 
and  supported  by  further  evidence,  until  either  publication  has 
passed,  where  the  evidence  has  been  taken  on  interrogatories,  or  the 
warrant  has  been  issued  for  preparing  the  report.* 

♦After  the  warrant  for  preparing  the  report  no  further  r*oo4-| 
evidence  can  be  received,  but  the  Master  will  proceed  to 
settle  and  sign  his  report  on  the  evidence  as  it  then  stands.  At 
this  stage  of  the  proceedings,  and  whilst  the  report  is  still  in  draft, 
it  is  the  duty  of  any  dissatisfied  party  to  lay  before  him  written 
objections/  specifying  the  point  in  which  he  considers  it  erroneous. 
If  that  be  not  done,  exceptions,  which,  as  we  shall  presently  see, 
are  the  mode  of  contesting  it  before  the  court,  will  not  be  enter- 
tained. The  exceptions,  when  taken,  though  not  necessarily 
identical  in  words,  must  in  substance  agree  with  the  objections,  and 
the  practice  generally  is  to  prepare  the  objections  in  the  form  of  the 
intended  exceptions,  and,  on  their  disallowance,  to  convert  them 
into  exceptions.  If  the  objections  are  allowed  by  the  Master,  he 
will  alter  his  draft  accordingly ;  and  it  will  then  be  the  business 
of  the  other  side  to  object,  as  they  may  be  advised. 

When  the  Master  has  disposed  of  all  objections,  and  come  to  a 
conclusion  on  the  matters  referred,  he  settles  and  signs  his  report, 
and  such  report  is  then  filed.  The  ordinary  mode  of  framing  a 
report  is  to  refer  separately  to  each  of  the  directions  in  the  decree, 
and  then,  with  respect  to  each  direction,  first  to  mention  on  what 
evidence  the  Master  has  proceeded,^  and  then  to  state  the  condu- 

>  69th  Order  of  1828  ;  Dougherty  v.  Jones,  11  6a.  482. 

'  See  Stor^r  v.  Livingston,  18  Pet.  859.  A  party  examined  before  a  Master 
has  a  right  to  demand  the  questionings  in  writing ;  but  not  so  a  witness :  Me- 
Dougald  V.  Dougherty,  11  Ga.  570. 

*  Trotter  v.  Trotter,  5  Sim.  483;  Nelson  v.  Bridport,  6  Beay.  295;  67th 
Order  of  1828. 

*  All  questions  arising  before  the  Master  should  be  presented  to  the  court 
by  objection  and  exception  to  his  report.  The  court  will  not  entertain  a  motion 
to  delay  the  report  by  instmcting  the  Master :  Lull  v.  Clark,  20  Fed.  Rep. 
454 ;  and  see  Rusling  v.  Bray,  87  N.  J.  £q.  174 ;  Bate  Refrig.  Co.  v.  Gillette, 
28  Fed.  Rep.  673. 

*  48th  Order  of  August,  1841 ;  In  re  Grant,  10  Sim.  578  ;  Meux  v.  Bell,  1 

Hare  98.     See  Agnew  v.  Whitney,  11  Fhila.  298. 
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«ion  at  -which  he  has  arrived.  In  stating  his  conclusion,  he  should 
so  far  detail  the  facts  which  warrant  it  as  may  enable  the  coort  to 
judge  of  its  correctness ;  ^  and  it  is  frequently  advantageous,  though 
not  necessary,  that  he  should  also  state  the  reasons  which  have  in- 
duced his  decision.'  But  he  must  not  omit  the  conclusion  itself^ 
or  state  evidence,  or  circumstances  which  are  presumptive  evidence, 
without  finding  whether  they  amount  to  a  satisfactoty  proof.'  And 
r^ogR-1  if  liberty  be  given,  as  it  frequently  is,  *to  state  special 
circumstances,  he  should  state,  not  the  evidence,  but  the 
facts  proved,  as  on  a  special  verdict  at  law.^ 

If  any  of  the  inquiries  directed  by  the  decree  are  such  as  cannot 
convenientiy  be  delayed  until  the  general  report,  the  Master  may 
make  a  separate  report,'  which  is  prepared,  disputed,  and  confirmed 
in  the  same  manner  as  a  general  one ;  the  only  difference  being 
that  when  it  is  intended  to  act  on  such  a  report,  the  cause  is  not 
set  down  for  fiirther  directions,  but  a  petition  is  presented  praying 
such  directions  as  are  consequent  on  the  separate  report. 

Subject  to  this  right  of  making  separate  reports,  the  rule  is,  that 
a  Master's  report  must  dis}x»e  of  all  matters  referred,  either  by 
actual  findings  on  each  section  of  the  decree,  or  by  pointing  out 
what  matters  of  reference  have  been  waived,  and  what  have  been 
disposed  of  by  separate  reports ;  and  the  omission  of  any  such 
matters,  or  the  introduction  of  any  matter  not  referred  to  him,  will 
render  his  report  erroneous/ 

• 

I  Nims  V.  Nims,  20  Fla.  804;  Gage  v.  Arndt,  121  III.  491.  Bat  small 
errors  are  not  ground  for  compelling  him  to  restate  the  account :  Taylor  v. 
Bobertson,  27  Fed.  Rep.  587. 

*  See  Frazier  v.  Swain,  86  N.  J.  £q.  156. 

'  Lee  17.  Willock,  6  Vea.  605 ;  Meux  v.  Bell,  1  Hare  91 ;  Champemowne 
r.  Scott,  4  Mad.  209. 

*  Marlborough  t;.  Wheat,  1  Atk.  454.  Where  certain  facts  are  referred  to 
the  decision  of  a  Master,  it  is  his  duty  to  report  his  conclusions ;  and  it  is  irreg» 
ular  and  improper  for  him  to  report  the  evidence,  without  the  special  dir«ctioii 
of  the  court :  Matter  of  Hemiup,  8  Paige  805  ;  Baile^r  o.  My  reck,  52  Me.  182. 
See,  in  Indiana,  McKinney  v.  Pierce,  5  Ind.  422.  And  see  Parker  v.  Kick- 
erson,  187  Mass.  487.  But  it  is  not  within  the  Master's  province  to  pass  upon 
all  the  issues  in  the  cause,  nor  can  the  court  refer  the  entire  decision  of  the  caae 
to  him  without  the  consent  of  the  parties :  Kimberl/  v.  Arms,  129  U.  S.  612. 

'  70th  Order  of  1881. 

*  Winter  o.  Innes,  4  M.  &  C.  101 ;  Jenkins  v.  Briant,  6  Sim.  605 ;  G«ykr  v. 
.  Fitzjohn,  1  Keen  469. 
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As  soon  as  the  Master's  report  has  been  filed,  the  next  step  is  its 
confirmation  by  the  court. 

In  the  case  of  reports  under  orders  made  on  petition,  a  petition 
is  the  usual  mode  of  objection  and  confirmation.^  But  with  respect 
to  reports  under  a  decree  or  decretal  order,  the  regular  mode  of 
confirmation  is  by  an  order  nid,  made  on  a  motion  of  course,  or 
petition  at  the  Kolls,  and  directing  that  the  report  shall  stand  con- 
firmed, '^  unless  the  defendant  shall,  within  eight  days  after  notice, 
show  good  cause  to  the  contrary."  If  no  cause  is  shown  within 
the  eight  days,  a  further  order  is  made  on  motion,  confirming  the 
report  absolutely.* 

If  any  of  the  persons  interested,  whether   actual  or  quasi 
♦parties,  are  dissatisfied  with  the  report,  they  may  file   r*oogi 
exceptions  after  service  of  the  order  nm,  and  show  them 
as  cause  against  its  being  made  absolute.' 

The  exceptions,  which,  like  the  pleadings  and  interrogatories, 
require  the  signature  of  counsel,  are  a  written  enumeration  of  the 
alleged  errors,  and  of  the  corrections  proposed ;  and  they  should 
be  so  framed  as  not  merely  to  allege  error  in  general  terms,  but  to 
enable  the  court  to  decide  distinctly  on  each  point  in  dispute.^    If, 

'  Empringham  v.  Short,  11  Sim.  78 ;  Ottey  v.  Pensam,  1  Hare,  822 ;  Beavan 
9.  Gibert,  8  Beav.  308. 

«  2  Dan.  Ch.  P.  1227.     See  Hulbert  v.  McKay,  8  Paige  662. 

'  See  Jewell  v.  Rock  Riyer  Paper  Co.,  101  III.  57 ;  Scofield  v,  Stoddard, 
58  Vt.  290.  Exceptions  may  be  made,  even  after  confirmation  of  the  report, 
where  to  do  otherwise  would  work  injustice :  Wooding  v.  Bradley,  76  Ya.  614. 

*  Purcell  V.  McNamara,  12  Yes.  166;  Ballard  v.  White,  2  Hare  158; 
Flower  v.  Hartopp,  6  Beav.  485;  Stocken  v.  Dawson,  2  Phill.  141;  Story 
V.  Livingston,  IS  Pet.  859 ;  Dexter  v,  Arnold,  2  Sumn.  108 ;  Chapman  v, 
Pitts.  &  Steubv.  Ry.,  18  W.  Ya.  184 ;  Crump  v.  Crump,  69  Ala.  156 ;  Roder 
o.  Yeargin,  85  Tenn.  486.  The  proceedings  before  a  Master  are  in  the  nature 
of  an  informal  bill  in  equity,  and  the  supervisory  court  will  not  interfere  to 
correct  any  but  substantial  defects:  McDougald  v.  Dougherty,  11  Ga.  570. 
See  Howard  v.  Scott,  50  Yt.  48;  Phillips's  Appeal,  68  Pa.  St.  130.  An 
error  must  be  clearly  made  to  appear  in  the  report,  before  the  court  will  inter- 
fere, where  a  question  of  fact  was  submitted  to  the  Master,  which  depended 
upon  the  credibility  of  fitnesses :  Sinnickson  v.  Bruere,  1  Stockt.  (N.  J.) 
659;  Izard  v.  Bodine,  Id.  809;  Howe  v.  Russell,  86  Me.  115;  Miller  o. 
Whittier,  Id.  577 ;  McKinney  v,  Pearce,  5  Ind.  422 ;  Foster  v.  Ooddard,  1 
Black  (U.  S.)  509 ;  Medsker  v.  Bonebrake,  108  U.  S.  66 ;  Richards  v.  Todd, 
127  Mass.  167 ;  Bridges  v.  Sheldon,  18  Blatch.  295,  507 ;  Jafirey  v.  Brown, 
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however^  there  be  error  apparent  on  the  report^  as,  for  example,  if 
the  &cts  stated  contradict  the  conclusion,  it  is  unnecessary  to  ex- 
cept.^ And  even  if  the  facts  stated,  though  not  contradicting  the 
conclusion,  are  insufficient  to  support  it,  the  court  may,  of  its  own 
motion,  decline  to  act,  leaving  the  parties  to  get  rid  of  the  finding 
in  such  way  as  they  may  be  advised.'  On  the  same  prindple,  the 
introduction  of  matter  merely  irrelevant  is  not  a  ground  of  excep- 
tion, for  its  irrelevancy  must  be  apparent  from  the  report  itself. 

The  next  step  after  filing  exceptions  is  that  they  should  be  heard 
and  determined  by  the  court,  and  in  doing  this  there  are  three 
courses  open  for  adoption. 

1.  They  may  be  disallowed,  or  allowed  absolutely,  whidti  has 
the  effect  of  at  once  confirming  the  report,  either  as  it  stands,  or 
with  such  changes  as  the  allowance  of  the  exceptions  may  make.* 

2.  If  the  fiusts  are  imperfectly  stated  in  the  report,  so  that  no 
judgment  can  be  formed  as  to  the  proper  conclusion ;  or  if  the  ex- 
isting evidence  is  unsatisfactory,  but  it  is  possible  that  other  evi- 
dence exists,  which  in  consequence  of  a  favorable  finding  has  not 
been  adduced ;  or  if  the  nature  of  the  matter  contested,  or  the 
frame  of  the  exceptions,  is  such  that  their  allowance  shows  a  ne- 

29  Fed.  Hep.  476;  Cent.  Trust  Co.  v,  Tex.  &  St.  L.  Ry.,  32  Id.  448;  Mo. 
Fac.  Ry.  v.  Tex.  &  Pac.  Ry.,  SS  Id.  803 ;  Welling  v.  La  Ban,  84  Id.  40 ; 
McGaire  v.  Wright,  18  W.  Va.  507  ;  Graham  v.  Gniham,  21  Id.  698;  HaDd^r 
V,  Scott,  26  Id.  710 ;  Stuart  v.  Hendricks,  80  Va.  601 ;  Man^arity  o.  Shipman, 
82  Id.  784 ;  Turley  v.  Turley,  85  Tenn.  251 ;  Brown  v.  Dailey,  Id.  218.  Bat 
where  the  questions  decided  grew  out  of  inferences  from  clearly  proved  facts, 
or  conclusions  from  reasoning,  the  report  has  not  the  same  weight:  Kutz's 
App.,  100  Pa.  St.  75. 

See,  as  to  practice  on  exceptions  to  Masters'  reports,  in  the  United  States 
courts.  Rule  in  Eq.  No.  Ixxxiii.,  et  seq. ;  Penna.  No.  xii. 

^  But  unless  excepted  to,  it  cannot  be  impeached  at  the  hearing  on  grounds 
which  may  be  affected  by  extraneous  CTidence :  Thompson  o.  Catlett,  24  W. 
Ya.  524.  The  report  in  such  cases  should  be  recommitted  with  instnictions : 
Ward  V.  Ward,  21  Id.  262.  Where  the  Master  disregards  the  instmctions 
and  directions  of  the  court,  or  where  he  does  not  famish  the  facts  necessary 
to  enable  the  court  to  make  a  decree,  the  report  will  be  set  aside,  though  no 
exceptions  have  been  filed :  Lang  v.  Brown,  21  Ak.  179. 

*  Adams  v.  Claxton,  6  Yes.  226 ;  Ottey  v.  Pensam,  1  Hare  826 ;  Gregory 
17.  West,  2  Beav.  541. 

*  And  this  will  be  done,  notwithstanding  errors  in  the  report,  if  opon  the 
entire  report  it  is  evident  that  the  errors  did  not  affect  the  concloaion :  Gott- 
fried V.  Crescent  Brewing  Co.,  22  Fed.  Rep.  433. 
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oeasity  for  *fiirther  investigation :  it  may  be  referred  back  r^oo^-i 
to  the  Master  to  review  his  report,  continuing  in  the  mean- 
time the  reservation  of  further  directions,  and  either  allowing  the 
exceptions,  or  making  no  order  thereon.  On  a  reference  back  to 
review,  the  Master  may  receive  additional  evidence ;  but  if  it  be 
accompanied  by  an  allowance  of  the  exceptions,  he  can  come  to  no 
conclusion  inconsistent  with  the  terms  of  the  exceptions.  If  no 
order  is  made  on  the  exceptions,  his  finding  on  reviewal  is  unfet- 
tered.* 

3.  If  the  suit  has  taken  such  a  course,  that  at  the  time  of  hearing 
the  exceptions  it  is  apparent  that  whatever  order  be  made  the 
same  decree  will  follow,  the  court  may  decline  to  adjudicate  on 
them,  and  may  proceed  to  decree  on  further  directions,  as  if  no 
exceptions  had  been  filed.' 

The  plaintiff  may,  at  his  discretion,  set  down  exceptions  for 
hearing  at  the  same  time  that  he  sets  down  tlie  cause  on  fiirther 
directions.  But  the  propriety  of  so  doing  will  depend  on  the  pro- 
bability of  the  exceptions  requiring  or  not  requiring  a  reviewal  of 
the  report  For  if  there  be  a  reference  back  to  review,  the  cause 
cannot  be  heard  on  further  directions,  and  the  expense  of  setting  it 
down  wiU  have  been  uselessly  incurred. 

When  the  exceptions  have  been  disposed  of,  and  the  report  con- 
firmed, the  cause  is  heard  on  further  directions,  and  this  is  repeated 
fix)m  time  to  time,  as  often  as  any  further  directions  are  reserved.' 

>  Egerton  v.  Jones,  1  Russ.  &  M.  694 ;  Twyford  v.  Trail,  8  M.  &  C.  645 ; 
LiTesey  v.  Livesey,  10  Sim.  881 ;  £x  parte  Grant,  Id.  678 ;  Ballard  v.  White, 
2  Hare  15S ;  Stocken  v.  Dawson,  8  Phil.  141. 

'  Hall  V,  Layer,  1  Hare,  571 ;  Robinson  v.  Milner,  Id.  578;  Courtenay  t;. 
Williams,  8  Id.  554,  689.  The  bill  may  be  dismissed  on  the  hearing  of  excep- 
tions to  the  Master's  report,  where  the  court  changes  its  opinion  as  to  the  title 
of  the  complainant  to  recover.  The  previous  interlocutory  orders  are  then 
open  to  revision:  Fourniquet  o.  Perkins,  16  How.  (U.  S.)  82.  In  Lang  v. 
Brown,  21  Ala.  179,  however,  it  was  held  that  where,  from  the  improper 
frame  of  the  decree  of  reference,  the  justice  of  the  case  cannot  be  got  at  with- 
out an  alteration  of  the  decree,  the  report  of  the  Master  must  be  directed  to 
stand  over,  and  that  portion  of  the  decree  containing  the  erroneous  direction  be 
reheard ;  but  that  the  court  cannot  on  exceptions  make  an  order  inconsistent 
with  the  decree.  The  decree  of  reference  may  also  be  reheard  on  appeal, 
though  no  exceptions  have  been  taken :  Id. 

•  2  Dan.  Ch.  P.  c.  26. 
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The  decree  on  further  directions  is  confined  to  carrying  out  the 
equities  appearing  on  the  report  oonsistently  with  the  original 
decree.  If  circomstances  have  occurred  since  the  original  decree 
which  vary  the  form  of  relief  required,  but  leave  the  snbstantial 
-  equity  the  same,  they  may  be  '^'stated  in  a  petition  to  be 
I-  -J  heard  with  the  cause.^  But  no  order  can  be  made  on 
further  directions  which  will  vary  or  impugn  the  original  decreei 
whether  on  a  point  which  it  had  expressly  decided,  or  one  whicfa, 
being  raised  by  the  pleadings,  and  not  depending  on  the  questions 
referred,  has  been  left  unnoticed,  and  thus  by  implication  dis- 
allowed.* If  the  original  decree  is  erroneous,  the  proper  mode  of 
correction  is  by  a  rehearing  or  appeal. 

A  decree  thus  made,  without  any  reservation  of  further  direo- 
tions,  constitutes  a  final  decree ;  and  after  it  has  been  pronounced, 
the  cause  is  at  an  end,  and  no  ftirther  hearing  can  be  had.  It 
often  happens,  however,  that  although  the  decree  requires  no  reser- 
vation of  further  directions,  yet  there  is  a  possibility  of  future 
interests  arising,  which  having  a  potential  existence  only,  cannot 
be  then  the  subject  of  judicial  decision,  and  which,  therefore,  pre- 
vent the  cause  from  being  altogether  disposed  of;  e.  ^.,  where  a 
fund  is  given  to  a  tenant  for  life,  living  at  the  time  of  the  decree^ 
with  remainder  to  a  class  of  individuals  who  cannot  be  ascertained 
till  his  death.  In  this  case  the  court  will  not  declare  the  future 
interests,  because  it  cannot  know  what  alterations  may  be  pro- 
duced by  time ;  but  it  will  order  payment  of  the  income  to  the 
tenant  for  life,  or  make  such  other  decree  as  the  immediate  circum- 
stances  warrant,  with  liberty  for  all  parties  to  apply,  as  their 
respective  interests  arise.  The  efiect  of  this  liberty  is  to  enable 
them  to  apply  summarily  by  petition  or  motion,  without  the  neces- 
sity of  again  hearing  the  cause.  If  a  similar  difficulty  exist  with 
respect  to  part  only  of  the  property  in  litigation,  and  such  property 
be  in  the  hands  of  the  court,  it  will  be  met  by  carrying  it  over  to  a 
separate  account,  distinguished  by  an  explanatory  title,  with  a  like 
liberty  to  apply.  In  this  way  the  share  of  an  infiamt,  or  of  a  mar- 
ried woman,  will  be  carried  over  to  a  separate  account,  entitled  in 

>  Pinkus  V.  Peters,  5  Beav.  258 ;  Tanner  o.  Dancey,  9  Id.  339. 
'  Le  Grand  v.  Whitehead,  1  Ross.  809 ;  East  India  Company  v,  KeigUcf  ,  4 
Madd.  8S ;  Camp  u.  Moody,  2  Yes.  470 ;  Creaze  v.  Hunter,  2  Yes.  Jon.  1€4. 
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the  '''one  case  the  in&nt's  account^  and  in  the  other^  the 
aocoont  of  the  husband  and  Tvife^  with  liberty  for  the   I-        -I 
in&nt  to  apply  on  attaining  twenty-one,  and  for  a  husband  and 
wife  to  apply  generally,  so  that  the  consent  of  the  wife  to  relinquish 
her  equity  for  a  settlement  may  be  ascertained.^ 

On  the  same  principle,  if  a  sum  of  money  appears  at  the  hearing 
to  belong  prima  fcune  to  one  person,  subject  to  claims  by  others 
which  cannot  then  be  discussed,  it  will  be  carried  to  the  account  of 
the  prima  fade  owner,  with  a  direction  that  it  shall  not  be  paid  to 
him  without  notice  to  the  adverse  claimants,  and  such  claimants 
may  then  present  a  petition  to  have  the  fund  out  of  court,  and  may 
serve  it  on  the  party  in  whose  name  it  stands.* 

The  hearing  of  the  cause  on  further  directions  is  generally  the 
occasion  for  deciding  on  the  ^^  costs  of  the  cause.^'  The  precise 
-nature  of  the  costs  included  under  this  expression,  as  distinguished 
from  incidental  costs,  which  are  disposed  of  as  they  arise,  need  not 
be  here  discussed ;  but  it  will  be  important  to  consider  briefly  the 
rules  which  determine  by  whom  the  ^' costs  of  the  cause"  shall  be 
borne. 

In  considering  this  subject  it  must  be  borne  in  mind,  that  the 
jurisdiction  in  equity  is  not  like  that  at  common  law,  purely  liti- 
gious, but  in  many  instances  protective  and  administrative ;  and  it 
is  obvious  that  under  each  of  these  heads  the  rule  as  to  costs  may 
properly  be  very  different. 

In  suits  under  the  protective  and  administrative  jurisdiction  of 
tihe  court,  the  general  principle  is,  that  the  party  requiring  aid  shall 
be  liable  for  the  costs.'    Such,  for  instance,  are  suits  for  discoveiy 

>  2  Dan.  1251. 

«  2  Dan.  Ch.  P.  1842. 

*  The  subject  of  costs  is  now  very  much  governed  by  statute,  and  by  the 
rules  of  court,  in  difTerent  states.  Subject  to  such  provision,  the  general  prin- 
ciples stated  in  the  text  appear  to  govern. 

Thus  it  is  established  that  the  costs  of  a  bill  of  discovery  are  to  be  paid  by 
the  complainant,  unless  the  defendant,  on  application  made  before  bill  filed, 
has  unreasonably  refused  to  make  disclosure :  Burnett  v.  Saunders,  4  Johns. 
Ch.  508 ;  King  v,  Clarke,  8  Paige  76  ;  Boughton  t;.  Philips,  6  Id.  884 ;  Har- 
ris V.  Williams,  10  Id.  108 ;  Price  v,  Tyson,  8  Bland  892 ;  McElwee  v,  Sutton, 
1  Hill  £q.  82 ;  Dennis  v.  Riley,  1  Foster  (N.  H.)  50.  If,  however,  the  bill 
also  pray  general  or  special  relief,  the  costs  are  as  in  other  cases :  McDougall 
V.  Miln,  2  Paige  825 ;  Boss  v.  Adams,  5  Dana  509.    And  the  costs  on  suo- 
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and  for  perpetuating  testimony,  in  which  the  costs  are  paid  by  the 
plaintiff;  suits  for  partition,  in  whidi,  by  analogy  to  a  partition  at 
law,  the  costs  of  the  oommission  and  of  making  out  the  title  are 
r**^90l  P^^^  ^  proportion  to  the  respective  interests,  and  *lio  other 
costs  either  precedent  or  subsequent  are  allowed ;  and  suits 
for  assignment  of  dower,  in  which,  by  the  same  analogy,  no  costs 
are  given  '^  suits  for  redemption,  or  in  the  nature  of  redemption, 
as  for  setting  aside  a  purchase  on  repayment  of  the  money  ad- 
vanced, in  which  the  party  redeemed  is,  in  the  absence  of  gross 
misconduct,  entitled  to  his  costs  f  suits  against  an  heir  to  establish 
a  will,  or  against  a  vicar  or  rector  to  establish  a  modus,  in  which 
the  heir,  unless  he  vexatiously  litigate  the  will,  and  the  vicar  or 
rector,  unless  he  dispute  the  modu8y  are  entitled  to  costs  ;*  suits  for 
the  performance  of  trusts,  in  which  the  trustees  are  entitled  to  their 
reasonable  costs  out  of  the  fund,  except  in  so  far  as  their  own  mis- 

cesflful  exceptions  to  an  answer  are  of  course  to  be  paid  by  the  defendant : 
Price  17.  Tyson,  8  Bland  89 2. 

So,  a  mortgagor  is  obliged  to  pay  the  costs,  on  bill  to  redeem,  tmless  the 
mortgagee  has  set  up  an  unconscientious  defence,  or  has  claimed  the  property 
as  owner :  Slee  v.  Manhattan  Co.,  1  Paige  48 ;  Turner  v.  Turner,  3  Munf.  €€ ; 
Saunders  v.  Frost,  5  Pick.  259 ;  May  r.  Eastin,  2  Porter  414 ;  Bridgen  v.  Car- 
hartt,  Hopkins  284 ;  Phillips  v.  Hulzizer,  20  N.J.  £q.  808 ;  but  see  Bmner 
V.  Threadgili,  98  N.  C.  225. 

On  the  other  hand,  the  complainant  in  an  interpleader  suit,  where  his  bill  is 
necessarily  and  properly  filed  as  against  both  defendants,  is  entitled  to  his  costs 
out  of  the  fund :  Richards  v.  Salter,  6  Johns.  Ch.  445 ;  Badeau  9.  Rogers,  t 
Paige  209 ;  Atkinson  v.  Manks,  1  Cowen  691 ;  Canfield  v.  Sterling,  Hopkins 
224;  Spring  o.  So.  Car.  Ins.  Co.,  8  Wheat.  268 ;  or  from  the  unsuooessful  defen- 
dant :  Beers  v.  Spooner,  9  Leigh  155.  So  a  mere  stakeholder  who  submits  to 
the  judgment  of  the  court,  is  entitled  to  his  costs,  or  at  least  is  not  subjected  to 
them:  Dowdall  v.  Lenos,  2  £dw.  Ch.  267;  Stafibrd  o.  Mott,  8  Paige  100; 
Buck  V.  Swazey,  85  Me.  42.  Though  he  is  not  entitled  to  counsel  fees :  Ohio 
Life  Ins.  Co.  v.  Winn,  4  Md.  Ch.  253. 

In  partition,  the  costs  generally  come  out  of  the  estate,  or  are  diTided 
between  all  the  parties :  Coles  v.  Coles,  2  Beas.  865.  But  where  the  com- 
plainant causes  additional  litigation  by  setting  up  an  unfounded  daim,  he  will 
be  charged  with  the  additional  costs  occasioned  thereby :  Crandall  v.  Hoysradt, 
1  Sandf.  Ch.  40. 

Where  heirs  are  necessaiy  parties,  and  make  no  resistance  to  the  decree,  they 
will  be  entitled  to  their  costs :   Dyer  o.  Potter,  2  Johns.  Ch.  158 

See,  on  the  subject  of  costs,  Daniel's  Ch.  Prac.  ch.  zxx. 

>  2  Dan.  1108 ;  Bamford  v.  Bamford,  5  Hare  208. 

'  2  Dan.  Ch.  P.  1260-1267.  *  2  Dan.  Ch.  P.  1257-1260 
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conduct  has  occasioned  the  suit  ;^  and  suits  for  the  administration 
of  assets,  in  which  the  costs  are  treated  as  expenses  of  administra- 
tion, and  are  payable,  first,  to  the  personal  representative,  and  next, 
if  the  bill  be  a  creditor's  bill,  to  the  plaintiff,  as  the  primary  charge 
on  the  personal  estate.'  The  same  principle  is  applied  where  a 
legal  mortgagee,  instead  of  foreclosing,  resorts  for  his  own  benefit 
to  a  decree  for  sale ;  in  which  case  the  costs  of  suit  become  costs  of 
administering  the  estate,  and  are  discharged  in  the  first  instance/  ' 
If  the  costs  have  been  incurred  in  administering  several  funds,  of 
which  the  ultimate  destinations  are  different,  an  apportionment 
may  be  made.^  A  claim  has  also  been  made  on  behalf  of  the 
Attorney-General  to  have  his  costs  from  the  plaintiff  in  suits  where 
a  daim  by  the  crown  is  involved,  on  the  ground  that  they  are  in- 
curred in  performance  of  a  public  duty ;  and  a  similar  daim  has 
been  set  up  on  behalf  of  provisional  assignees  in  suits  for  foreclo- 
sure of  a  bankrupt's  or  insolvent's  estate.  *But  both  r^coqi-i 
these  claims  have  been  disallowed;  for  whatever  be  the 
hardship  on  the  parties  making  them,  it  is  not  to  be  remedied  at 
the  plaintiff's  expense.'^ 

The  amount  of  costs  payable  in  a  suit,  whether  given  out  of  a  fund 
or  payable  by  a  party,  is  ascertained  by  taxation,  which,  if  conducted 
by  the  strict  rule  of  the  court,  is  termed  a  taxation  as  between 
<<  party  and  party."  But  there  is  in  some  cases  a  more  liberal 
allowance  called  '^  costs  as  between  solicitor  and  client."  In  suits 
of  a  litigious  class  the  taxation  is  always  "  as  between  party  and 
party,"  but  in  those  of  a  protective  or  administrative  kind,  its 
adoption,  though  general,  is  subject  to  exceptions.  The  suits  in 
which  an  exception  is  made  are  those  for  performance  of  trusts  and 
administration  of  assets,  in  which  the  trustee  or  personal  represen- 
tative has  always  his  costs  as  between  solicitor  and  client ;  and  if 
payments  have  been  made  by  him  not  coming  strictly  under  the 
name  of  costs,  he  may  obtain  them  also  by  a  direction  for  ^'  charges 

>  2  Dan.  Ch.  P.  1286. 

*  Shatdeworth  v.  Howartb,  Cr.  k  P.  228 ;  Larkins  v.  Paxton,  2  M.  &  K. 
820 ;  Tipping  v.  Power,  1  Hare  409 ;  Tanner  v.  Daneey,  9  Beav.  889.  See, 
on  this  subject,  Decker  v.  Miller,  2  Paige  149 ;  Hunn  v.  Norton,  Hopkins  844. 

*  Tipping  V,  Power,  1  Hare  409 ;  Hopworth  v.  Heslop,  8  Id.  485. 
«  Christian  v.  Foster,  2  Ph.  161. 

*  Perkins  v.  Bradley,  1  Hare  288 ;  Appleby  v.  Duke,  1  Phill.  272. 
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and  expenses^  not  strictly  costs  in  the  cauae/'^  In  saits  to  establish 
or  administer  a  charity,  if  the  fund  be  of  adequate  amount,  and 
the  parties  have  conducted  themselves  with  propriety,  the  taxation 
''  as  between  solicitor  and  client'^  is  extended  to  the  costs  of  all ; 
and  a  privil^e  of  a  like  character  is  conferred  on  the  plaintiff  in 
a  creditor's  suit,  if  the  estate  to  be  administered  prove  insolvent ; 
for  in  this  case  the  creditors  whom  he  represents  are  entitled  to  tbs 
whole  fund.  But  if  there  be  any  surplus,  so  that  other  perBooa 
become  interested,  he  can  claim  only  his  costs,  as  between  party  and 
party.* 

In  suits  under  the  litigious  jurisdiction  of  the  conrt^  the  general 
principle  is  that  the  costs  shall  follow  the  result 

In  the  particular  case  of  a  bill  against  a  vendor  for  specific  per- 
formance, and  a  subsequent  dismissal  through  his  want  of  title,  a 

[•392]  *^«"»>*  ^^  «^^*^  '>»«*^«''  notwithstanding  •««*  di«aiH 
sal,  he  may  not  be  charged  with  costs.     But  the  rule 

seems  to  be  established  that  the  bill  in  such  case  will  be  dismissed 
without  costs ;  and  in  all  other  cases  the  rule  is  so  &r  strictly  ad- 
hered to  that  a  successful  party  never  pays  costs.'  If  a  decree  for 
specific  performance  is  obtained  by  a  vendor  who  has  not  shown  a 
good  title  before  the  suit  commenced,  but  who  has  made  oat  a  title 
af);erwards,  he  will  be  liable  for  all  costs  incurred  previously  to  the 
making  out  of  such  title. 

With  respect,  however,  to  tixe  right  of  the  suceessftd  party  to 
receive  costs,  the  practice  is  less  uniform,  and  decrees  are  fieqnently 
made,  and  bills  dismissed  without  costs,  on  the  ground  that  the 
fiiiling  party  has  been  misled  by  his  adversary's  conduct^  or  that  the 
question  in  dispute  was  one  of  very  doubtftd  character,  or  even  in 
some  instances  merely  in  consideration  of  the  hardship  of  his  case.^ 

^  2  Smith  Cli.  P.  461.  See,  on  this  sabject,  Hill  on  Tnutees  S56,  et  seq.^ 
and  notes,  4th  Am.  ed. ;  McKim  v.  Handy,  4  Md.  Ch.  22S. 

*  Stanton  v.  Hatfield,  1  Keen  858. 

*  8  Sng.  y.  &  P.  187 ;  Westcott  o.  Culliford,  8  Hare  275 ;  Maiden  v.  FyBon, 
9  Beay.  847.     See  Brooks  v.  Byam,  2  Story  558. 

^  Fenton  v.  Brown,  14  Yes.  144 ;  Robinson  v.  Kosher,  1  N.  C.  C.  7 ;  Cogaa 
V.  Stephens,  Lewin  on  Trustees  780 ;  2  Dan.  Ch.  P.  1279.  See  Bradley  9. 
Chase,  22  Me.  511 ;  Pinnockv.  Clongh,  16  Yt.  500 ;  Clarit  v.  Beed,  11  Pick. 
446 ;  Hammersley  v.  Barker,  2  Paige,  872;  Pattison  o.  Hnll,  9  Cowen  747; 
Jones  o.  Mason,  5  Rand.  577 ;  Blakeney  v.  Fei^goson,  14  Atk.  460 ;  Tatbam  a. 
Lewis,  65  Pa.  St.  65. 
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The  propriety  of  making  exceptions  to  the  rule^  on  the  groand 
of  doabt  or  hardship,  appears  to  be  very  questionable,  because, 
however  doubtful  the  title  may  be,  or  however  reasonable  the  liti- 
gation, it  is  but  fiiir  that  the  party  ultimately  found  entitled  should 
be  reimbursed  the  expense  of  defending  his  right.'  There  is,  how- 
ever, no  doubt  that  a  limited  discretion  is  exercised  by  the  court ; 
but,  subject  to  such  discretion,  the  general  rule  is  that  the  costs  will 
follow  the  event,  and  more  especially  so  if  the  plaintiff's  claim  be 
either  made  or  resisted  on  the  ground  of  fraud.'  If  several  claims 
or  defences  are  set  up,  of  which  some  only  succeed,  the  costs  of 
suits  may  be  apportioned  accordingly,  or,  instead  of  such  appor- 
tionment, each  party  may  be  left  to  the  payment  of  his  own.' 

>  Millington  v.  Fox,  8  M.  &  C.  852. 

*  Scott  V.  Dunbar,  1  Moll.  442 ;  Wright  v.  Howard,  1  S.  &  S.  190.  As  a 
general  rule,  the  prevailing  party  is  entitled  to  costs.  This,  however,  is  a  mat- 
ter to  a  certain  extent  within  the  discretion  of  the  court,  though  that  discretion 
is  limited  by  fixed  rules:  Nicoll  v.  Trustees,  1  Johns.  Ch.  166;  Eastbum  t?. 
Kirk,  2  Id.  817 ;  Matter  of  Heminp,  8  Paige  805 ;  Woodson  v.  Palmer,  1  Bail. 
£q.  95 ;  Lee  v.  Pindle,  12  Gill  &  J.  288 ;  Ckrk  v.  Reed,  11  Pick.  446 ;  Tom- 
Ilnson  v.  Ward,  2  Conn.  896 ;  Brooks  o.  Byam,  2  Storj  558  ;  Gray  o.  Gray,  15 
Ala.  779 ;  Smith  v.  Shaffer,  50  Md.  182 ;  Sapp  v.  Phelps,  92  111.  588 ;  Field  v. 
Oppenstein,  98  Id.  68;  Morrison  r.  Morrison,  11  111.  App.  605;  Black  v» 
O'Brien,  28  Hun(N.  Y.)  82;  Jones  v.  Wadsworth,  11  Phila.  289;  Hassen* 
plug's  App.  106  Pa.  St.  527 ;  State  v,  Lewis,  10  Lea  (Tcnn.)  168 ;  Stilson  v. 
Leeman,  75  Me.  412 ;  Mowry  v.  Baraboo  Bank,  66  Wis.  589.  Partial  relief 
usually  entitles  the  complainant  to  costs :  Bough  v.  Marshall,  4  Bibb  567 ; 
Hightower  v.  Smith,  5  J.  J.  Marsh.  542 ;  Sapp  v.  Phelps,  92  111.  588.  Where 
there  has  been  an  oppressive  accumulation  of  costs,  occasioned  by  the  errors 
and  imperfections  of  the  complainant's  proceedings,  the  court  will  relieve  the 
defendants  from  their  payment :  Blakeney  v.  Ferguson,  14  Ark.  460 ;  Hill  v. 
Smith,  82  Fed.  Rep.  758  ;  so  of  the  complainants  in  the  corresponding  case : 
Bunker  v.  Stevens,  26  Fed.  Rep.  245 ;  Harland  v.  B.  &  M.  Tel.  Co.,  82 
Fed.  Rep.  805.  See  a  review  of  late  English  cases  on  this  subject  in  58  J.  P. 
885. 

*  8  Dan.  Ch.  P.  40 ;  2  Smith  468  ;  Strickland  v.  Strickland,  8  Beav.  242. 
Though  there  is  no  rule  that  in  every  instance  in  which  a  defendant  takes  sev- 
eral grounds  of  defence,  one  feasible  and  successful,  the  rest  doubtful  or  invalid, 
that  circumstance  ought  to  avail  the  plaintiff  on  the  subject  of  costs ;  yet, 
where,  upon  the  evidence,  the  plaintiff's  case  fails  absolutely  and  wholly  as  a 
case  for  equitable  relief,  but  the  defendant  has  in  the  suit  endeavored  to  sup- 
port  claims  without  any  just  foundation,  and  vexatiously  disputed  the  legal  title 
of  the  plaintiff,  the  bill  ought  to  be  dismissed  without  costs :  Clowes  v.  Beck,  2 
De  G.,  M.  8c  G.  781. 
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*If  a  specific  tender  of  the  amount  due  be  made  before 
I-  -J  the  commencement  of  the  suit,  or  after  its  commencement^ 
of  the  amount  and  costs  already  incurred^  a  proof  of  such  tender, 
and  of  its  refiisal  by  the  plaintiff,  will  throw  on  him  the  burden  of 
subsequent  costs ;  and  even  where  no  tender  can  in  strictness  be 
made,  jet  if  a  defendant  has  offered  terms  which  would  have 
rendered  the  suit  unnecessary,  the  plaintiff,  though  in  strictneas  en* 
titled  to  a  decree,  may  be  refused  his  costs.^ 

The  manner  of  compelling  obedience  to  a  decree  still  remains  for 
consideration.'  The  power  of  the  court  for  this  purpose,  like  that 
for  compelling  appearance  or  answer,  was  originally  confined  to 
process  of  contempt.  If  the  order  disobeyed  was  for  appeanuce 
and  answer,  disobedience  was  a  contempt  of  the  wbpoena;  if  for 
performance  of  a  decree,  it  was  a  contempt  of  another  writ  also 
issued  under  the  Great  Seal,  termed  the  writ  of  execution.  In 
either  case,  the  process  of  contempt  was  by  the  five  successive  steps 
of  attachment,  attachment  with  proclamations,  writ  of  rebellion, 
serjeant-at-arms,  and  sequestration ;  or  in  the  case  of  a  privileged 
person,  by  sequestrations  m«i  and  absolute,  and  in  that  of  a  cor- 
poration by  didringda  and  sequestration.  The  only  differences 
were,  that  an  attachment  for  non-performance  of  a  decree  was  not, 
like  an  attachment  on  mesne  process,  a  bailable  writ  ;*  that  in  the 
particular  instance  of  a  decree  for  delivering  up  an  estate,  the  court 
might  effectuate  its  own  order  by  issuing  a  writ  of  assistance  to  the 
sheriff,  commanding  him  to  put  the  plaintiff  in  possession ;  and  that 
on  a  decree  for  payment  of  money,  the  receipts  under  a  sequestration, 
though  intended  as  a  means  of  punishment,  might  indirectly  oper- 
ate as  a  performance. 

We  have  already  seen  that  by  the  present  orders  of  the  court, 
the  two  steps  of  attachment  with  proclamations  and  writ  of  re- 
.  bellion  are  aboliBhed,  and  the  process  of  contempt  ^reduced 
L        -J   to  attachment,  seigeant-at-arms,  and  sequestration.^ 

The  same  orders  which  effected  this  reduction  have  also  abolished 
the  writ  of  execution,  and  have  substituted  service  of  a  copy  of  the 
decree.     With  this  view,  it  is  directed  that  eveiy  ord^  or  deciee 

1  Millington  o.  Fox,  8  M.  &  C.  862;  Kelly  v.  Hooper,  1  N.  C.  C.  197. 
See  Rucker  v.  Howard,  2  Bibb.  166. 

*  2  Dan.  1020.  ^  •  Id.  1826. 

*  Supra,  Appearance;  Answer. 

672 


OF  THE  HEARING  AND  DECBEE.  394 

reqairing  aa  act  to  be  done^  shall  state  the  time,  or  time  after 
service,  within  which  it  is  to  be  done ;  and  that  if  a  decree  direct- 
ing an  act  within  a  limited  time  be  disobeyed  after  due  service,  the 
party  prosecuting  it  shall  be  entitled  to  an  attachment,  and  on  de- 
&ult  aft^er  arrest  to  sequestration,  or  if  the  sheriff  return  '^  non  est 
inventut?*  to  an  order  at  his  option,  for  an  immediate  sequestration 
or  a  serjeant-at-furms,  and  if  the  decree  is  for  delivering  up  posses- 
sion, shall  also  be  entitled  to  a  writ  of  assistance.  And  it  is  further 
declared  that  the  same  process  shall  be  available,  although  the  per- 
son in  &vor  of  or  against  whom  the  order  is  made  be  not  a  party 
to  the  record.^ 

If  the  decree  or  order  direct  the  payment  of  costs  alone,  it  is  en- 
forced by  a  tubpoma  for  costs  and  a  non-bailable  attachment  But 
if  the  payment  of  other  moneys  also  be  directed,  the  ordiifaij  pro- 
cess will  extend  to  the  whole,  and  a  mtbpcena  is  unnecessary.  If 
payment  be  directed  out  of  a  fund  or  an  estate,  a  sfubpcena  does  not 
lie,  but  a  sufficient  proportion  will  be  ordered  to  be  sold.* 

The  inefficacy  of  the  process  of  contempt  for  compelling  a  per- 
verse defendant  to  obey  has  been  already  commented  on,  as  well  as 
the  remedies  which  have  been  provided  in  respect  to  appearance 
and  answer.  In  respect  to  contempts  by  non-performance  oi  a  de- 
cree, remedies  have  been  also  provided ;  first,  by  1  Wm»  4,.  c.  36, 
in  regard  to  the  execution  of  instruments,  and  the  delivery  up 
of  documents ;  and,  secondly,  by  1  <&  2  Vict  c  110^  in  regard  to 
the  payment  of  sums  of  money. 

♦By  the  fifiieenth  rule  of  1  Wm.  4,  c.  36;  it  is  directed  r*qQ5-| 
that  when  the  execution  of  any  instrument,  or  the  making 
of  any  transfer  or  surrender  is  decreed,  the  court  shall  have  author- 
ity, on  de&ult  by  the  defendant  aft^er  committal ;  to  direct  a  Master 
to  execute,  surrender,  or  transfer  hi  his  stead,*  and  by  the  six- 
teenth rule  of  the  same  act,  it  is  directed  that  where  a  party  is  in 
contempt  for  non-production  of  documents,  the  sequestrators  may 
seize  such  documents  and  dispose  of  them  as  the  court  shall  direct. 

*  Aug.  1841,  X.,  ziii.,  xv. 

*  2  Dan.  Cb.  Prac.  1826.  The  costs  of  a  suit  instituted  to  obtain  the  opinion 
of  the  court  upon  a  specific  devise  of  real  estate,  in  which  infants  were  interested, 
were  directed  to  be  raised  by  sale  or  mortgage  of  a  sufficient  part  of  the  estate : 
Mandeno  v.  Mandeno,  28  L.  J.  Ch.  511. 

*  2  Dan.  1050. 
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By  ihe  1  &  2  Vict  a  110,  8.  18,  it  is  directed  that  all  decrees 
and  orders  of  courts  of  equity,  by  which  any  sum  of  money  or 
costs  shall  be  payable  to  any  person,  shall  have  the  effect  of  judg- 
ments at  law.  And  by  sect  20  of  the  same  act,  and  the  General 
Orders  of  May,  1839,  a  party  to  whom  payment  of  any  sum  of 
money  or  costs  has  been  ordered  may  enforce  it,  not  only  directly 
by  sequestration,  but  by  direct  writs  ot  fieri  fadoM  or  degit;  and 
if  it  appears  on  a  return  otAfierifacUis  that  the  sheriff  has  seised, 
but  not  sold  the  goods,  then  by  a  further  writ  of  venditUmi  exponas^ 

Where  none  of  these  remedies  can  be  adopted,  as  when  the  act 
ordered  requires  the  personal  agency  of  the  defendant,  the  court 
is  remitted  to  the  process  of  contempt,  and  can  only  enforce  its 
decree  by  imprisonment  and  sequestration*' 

'  2  Dan.  1020.  It  seems  now  settled,  after  some  doobts,  that  an  action  may 
be  maintained  upon  a  decree  in  'equity  for  the  payment  of  a  spedfic  sum : 
Pennington  v.  Gibson,  16  How.  (U.  S.)  65.  See  Erans  v.  Tatem,  9  8.  &  B. 
252.  But  see  Boyle  v.  Schindel,  52  Md.  1 .  By  Rule  xiv.  of  the  Equity  Ralet 
in  Pennsylvania,  it  is  provided  that  final  process  for  the  execution  of  any  d^ 
cree  may,  if  the  decree  be  solely  for  the  payment  of  money,  be  by  a  writ  of 
execution  in  the  form  used  in  the  same  courts  in  suits  at  common  Uw  in 
actions  of  debt  or  assumpsit. 

'  See  Hayes  v.  Hayes,  4  Del.  Ch.  128.  Otherwise  in  New  York,  on  a 
final  decree  for  accounting:  In  re  Stockbridge,  58  How.  Pr.  128.  By  the 
8th  Rule  in  Equity  of  the  United  States  Courts,  it  is  provided  that  final  pro> 
cess  to  execute  a  decree  may,  if  the  decree  be  solely  for  the  payment  of  money, 
be  by  a  writ  of  execution  in  the  form  used  in  the  Circuit  Court  in  suits  at  com- 
mon law  in  actions  of  assumpsit.  If  the  decree  be  for  the  performance  of  any 
specific  act,  as,  for  example,  for  the  execution  of  a  conveyance  of  land,  or  the 
delivering  up  of  deeds,  or  other  documents,  the  decree  shall,  in  all  cases,  pr^ 
scribe  the  time  within  which  the  act  shall  be  done,  of  which  the  defendant 
shall  be  bound  without  further  service  to  take  notice ;  and  upon  afiidavit  filed  in 
the  clerk's  office,  that  the  same  has  not  been  complied  with  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment  against  the  delinquent  party, 
from  which,  if  attached  thereon,  he  shall  not  be  discharged,  unlets  upon  full 
compliance  with  the  decree,  and  the  payment  of  all  costs,  or  upon  a  special 
order  of  the  court,  or  of  a  judge  thereof,  upon  motion  and  affidavit  enlaiging 
the  time  for  the  performance  thereof.  If  the  delinquent  party  cannot  be 
found,  a  writ  of  sequestration  is  to  issue  against  his  estate.  In  Pennsylvania, 
see  Rule  xiv.    See  also  Brett  Com.  745. 
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♦CHAPTER  VIII.  [*396] 

OF  THE  BEHEABING  AND  APPEAL. 

The  next  sabject  for  consideration,  after  the  r^ular  conclusion 
of  a  suit  bj  decree,  is  the  jurisdiction  for  alteration  or  reversal.^ 
And  it  should  be  observed  that  the  authority  for  this  purpose  is 
not  confined  as  at  law  to  the  final  judgment,  but  extends  to  inter- 
locutoiy  proceedings  in  the  cause. 

The  first  step  after  judgment  is,  as  we  have  seen,  the  giving  out 
and  settlement  of  the  minutes.  If  the  minutes  do  not  correspond 
with  the  judgment,  the  requisite  alterations  are  effected  in  the  man- 
ner already  pointed  out:  But  in  order  that  the  judgment  iteelf 
may  be  impeached,  the  decree  must  no  longer  remain  in  minutes, 
but  must  have  been  r^ularly  drawn  up,  passed,  and  entered,  so  as 
to  constitute  a  record,  though  not  a  conclusive  one,  of  the  Court 
of  Chanceiy. 

AJfter  an  entry  and  before  enrollment,  the  decree  is  in  some  sense 
still  m  fi/eriy  and  may  be  altered  by  a  rehearing  before  the  same 
jurisdiction,  viz.,  either  before  the  judge  who  originally  made  it, 
or  before  the  Lord  Chancellor  as  the  head  of  the  court  If  it  be 
reheard  before  the  same  judge^  it  may  again  be  reheard  by  the 
Chancellor.'  But  aft;er  it  has  been  reheard  by  the  Chancellor,  it 
cannot,  without  special  cause  shown,  be  again  reheard.' 

If  the  error  complained  of  be  a  mere  clerical  slip,  it  may 
*be  rectified  before  enrollment  on  a  common  petition,  r^eony-i 
without  the  expense  of  a  rehearing.^  And  if  the  order 
itself  has  been  made  on  motion,  or  on  ec  jxirfe  petition  irregularly 
presented,  it  is  not  the  subject  of  rehearing,  but  may  be  discharged 
on  an  indenendent  motion.*    In  all  other  cases,  a  revisal  or  varia- 

>  2  Dan.  1881.  *  Brown  v.  Higgs,  8  Yes.  067. 

•  Mo88  V.  Baldock,  1  Fhill.  118. 

«  45th  Order  of  1828 ;  2  Smith  Ch.  P.  14 ;  Whitehead  v.  North,  Cr.  & 
P.  78. 

*  West  V.  Smith,  8  Beav.  806 ;  Gardiner,  J.,  Grade  v.  Freeland,  1  Comst. 

286. 
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tion  before  enrollment  must  be  effected  by  a  petition  or 
So  long  as  the  decree  is  capable  of  rehearing  it  is  not  capable  of 
appeal ;  but  as  soon  as  enrollment  has  taken  place  it  becomes  a 
conclusive  decree  in  Chancery,  and  can  only  be  altered  by  an  ap- 
pellate jurisdiction.'  I^  therefore^  either  party  desire  a  rehearing, 
he  should  enter  a  caveat  against  enrollment,  which  will  stay  it  for 
twenty-eight  days,  and  give  him  an  opportunity  to  apply  for  the 
purpose.  But  if  he  n^lect  this,  and  llie  enrollment  takes  place 
before  an  order  to  rehear  has  been  served,  it  cannot'  afterwaids  be 
vacated  except  on  special  grounds  of  firaud,  surprise,  or  irrega- 
larity.* 

The  appellate  jurisdiction  in  equity  is  twofold ;  viz.,  1.  In  the 
King,  whose  conscience  is  ill-administered,  and  who  may  issue  a 

>  A  rehearing  is  not  a  matter  of  right,  but  reats  on  tlie  sound  diacretioii  of 
the  court :  Daniel  v,  Miichellf  1  Story  198 ;  Hodgea  v.  N.  £.  Screw  Oo.,  9 
R.  I.  9 ;  Zinc  Co.  v.  The  Franklinite  Co.,  1  McCart.  809  \  Brumagini  «. 
Chew,  4  Green  S87 ;  Att.-6en.  v.  N.  T.,  etc.,  R.  Co.,  9  C.  E.  Green  59 ; 
Day  V,  Allaire,  81  N.  J.  Eq.  808.  It  is  only  allowed  where  some  plain  error, 
omission,  or  mistake  has  been  made,  or  where  something  material  to  the  decree 
is  brought  to  the  notice  of  the  court  which  had  been  before  overlooked :  Jen- 
kins V.  Eldredge,  8  Story  299.  It  is  not  sufficient  to  show  that  injostioe  ha* 
been  done ;  but  it  must  appear  that  it  occurred  under  circnmstanoes  antbor- 
izing  the  court  to  interfere ;  that  the  petitioner  has  not  been  guilty  of  laches ; 
and  that  the  matter  on  which  he  relies  could  not  have  been  obtained  by  re^ 
sonable  diligence  at  the  former  hearing :  Walsh  v.  Smyth,  8  Bland  9 ;  see  also 
Bum  V.  Poaug,  8  Dessaus.  596 :  Wilcox  v.  Wilkinson,  Cam.  &  Nor.  528  (538) ; 
8.  c.  1  Murph.  11 ;  Townshend  v.  Smith,  1  Beaa.  850.  A  rdkearing  may  be 
granted  even  after  the  lapse  of  thirty  years,  for  an  obvious  error  in  the  decree, 
where  a  fund,  which  was  the  subject  of  the  original  suit,  has  remained  nndis- 
turbed :  Brandon  v.  Brandon,  25  L.  J.  Ch.  896.  Application  for  a  rehearing 
should  be  made  by  petition,  and  not  by  motion  :  Boucher  v.  Boucher,  8  Mao- 
Arthur  (D.  C.)  458 ;  Harman  v.  Lewis,  24  Fed.  Rep.  580 ;  Giant  Powder  Co. 
V.  Cal.  Vigorit  Powder  Co.^  6  Sawy.  C.  Ct.  508 ;  c/.  Dnrant  v.  PhOpot,  18 
S.  C.  116.  The  petition  cannot  be  filed  after  the  term  at  which  the  judgment 
was  rendered :  Brooks  v.  Railroad  Co.,  102  U.  S.  107 ;  The  Comfort,  82  Fed. 
Rep.  827 ;  Shefiey  v.  Lewisburg  Bank,  S3  Id.  815.  See,  further,  tn/ra,  note 
to  page  899. 

*  McDermott  v.  Kealy,  1  PhUL  267 ;  Sheehy  v,  Mnskerry,  7  CL  8t  F.  1 ; 
Andrews  v.  Walton,  8  Id.  457 ;  Ducker  v.  Belt,  8  Mich.  Ch.  18  \  Hitch  r. 
Fenby,  4  Id.  190 ;  Simpson  o.  Downs,  5  Rich.  £q.  421 ;  RobinaoB  v.  Lewis^ 
2  Jones  Eq.  25.     See  also  Hurlburd  t;.  FreeloTe,  8  Wis.  587. 

*  Hughes  o.  Gamer,  2  Y.  &  C.  885 ;  Sheehy  v.  Muskerry^  7  CL  &  F.  St ; 
Dearman  v.  Wych,  4  M.  &  C.  550. 
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gpecial  oommifision  pro  re  naia  to  i^eoonsider  his  Chanoellor's  de- 
cree ;^  and  2.  In  the  House  of  Loids^  on  petition  to  them  as  the 
sapreme  judicatare  of  the  realm. 

The  latter  of  these  coarses^  a  petition  to  the  Lords,  has  now 
altogether  superseded  the  former;  but  in  the  latter  part  of  the 
seventeenth  oentury  a  vehement  dispute  respecting  its  validity  arose 
between  the  Houses  of  Lords  and  Commons,  and  it  was  contended 
that  the  appellate  jurisdiction  in  equity,  like  that  on  writs  of  error 
at  common  law,  could  only  be  exercised  under  a  reference  from  the 
crown,  *and  not  on  a  mere  petition  to  the  Lords.  The 
dispute  on  this  point  had  been  preceded  by  a  similar  one,  ^  -I 
arising  out  of  the  cause  of  Skinner  t?.  The  East  India  Company,  as 
to  the  Lords'  claim  to  an  original  jurisdiction,  and  the  result  of 
that  contest,  though  in  terms  a  compromise,  has  been  practically 
an  abandonment  of  the  daim.* 

The  contest  on  the  appellate  jurisdiction  arose  in  the  session  of 
1675,  on  three  petitions  of  append  in  the  causes  of  Shirley  v,  Fagg, 
Stouton  V.  Onslow,  and  Crispe  t?.  Dalmahoy.  In  each  of  these 
suits  the  respondent  in  the  appeal  was  a  member  of  the  House  of 
Commons ;  and  their  alleged  privil^e  of  not  being  summoned  to 
attend  the  Lords  was  in  the  outset  the  principal  matter  in  dispute. 
The  contest  speedily  assumed  a  different  aspect,  and  was  put  by 
both  Houses  on  the  express  issue,  whether  the  House  of  Lords 
was,  as  asserted  by  its  members,  the  Assembly  where  the  King  is 
highest  in  the  royal  estate,  and  where  the  last  resort  of  judging  on 
writs  of  error  and  appeals  in  equity  is  fixed.  It  was  for  a  time 
quieted  by  a  prorogation ;  but  at  the  reassembling  of  Parliament 
it  was  resumed,  and  a  resolution  was  passed  by  the  Commons, 
^'  that  whosoever  shall  solicit,  plead,  or  prosecute  any  appeal  against 
any  conmioner  from  any  court  of  equity  before  the  House  of  Lords, 
shall  be  deemed  and  taken  a  betrayer  of  the  rights  and  liberties  of 
the  people  of  England."  The  resolution,  however,  thus  passed, 
was  their  last  effort  of  resistance.  And  at  the  meeting  of  Parliar 
ment,  after  the  next  pron^ation  in  February,  1677,  the  Commons 
appear  to  have  tacitly  abandoned  the  contest ;  and  although  their 
previous  resolution  was  not  in  terms  rescinded,  the  jurisdiction  has 

'  Hale'«  Joritdiction  of  tbe  Hoose  of  Lords,  Prof,  xzzix.,  and  p.  186. 
*  Hai^gnve'i  Pref.  to  Hale's  JarisdictioQ,  pp.  xcix.««3LxiT. 
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been  sinoe  exerdsed  without  dispute.^    The  jurisdiction  is  confined 
to  appeals  in  equity^  and  does  not  extend  either  to  the  administra- 

r*399l  ^^""^  ^"""^  ^  ^"^"^^  ''''  ^  ***'^  jurisdictions  con&ned  by 
^        ->  statnte,  unless  where  such  appeal  is  expressly  given,  or 

where  the  statutory  jurisdiction  is  a  mere  extension  of  a  previous 

equity,* 

There  exists  a  marked  distinction  in  prindple  between  rehearing 

and  appeal  in  r^ard  to  the  evidence  which  may  be  used  on  each. 

On  a  rehearing,  which  is  strictly  what  its  name  expresses^  a  second 

hearing  before  the  original  jurisdiction,  any  evidoice  may  be  used 

which  might  have  been  used  originally,  whether  it  were  in  fact  so 

used  or  not.'    But  on  an  appeal,  which  is  a  resort  to  a  superior 


^  Hale'i  Jurisdiction  of  Liorcb ;  HaigniTe'i  Preface,  czxzT.-clzTiL9  Mao- 
qucen's  Practice  7(X-92. 

■  Bignold  V.  Springfield,  7  CI.  &  F.  71. 

•  Wright  V.  Pilling,  Prec.  Cha.  496 ;  Lorell  v.  Hicks,  9  T.  &  C.  472 ; 
Herring  v.  Clobery,  Cr.  &  P.  251 ;  Roberts  v.  Marchant,  1  PhilL  871.  There 
are  but  two  grounds  upon  which  a  petition  for  a  rehearing  will  be  entertained : 
first,  for  error  of  law  apparent  on  the  face  of  the  decree,  and  any  part  of  the 
record  maj  be  resorted  to  for  the  purpose  of  making  such  error  manifest; 
second,  for  newly-discovered  testimony ;  and  this  testimony  must  be  important, 
and  must  materially  vary  the  case  made ;  it  must  not  be  cumulative  mm  to  the 
evidence  which  was  before  the  court  upon  the  trial ;  and  it  must  be  sock  as 
the  party  petitioning  for  a  rehearing  was  not  aware  of  before  the  trial,  and 
could  not  by  proper  diligence  and  inquiry  have  discovered :  Hunt  v.  Smith, 
8  Rich.  £q.  465 ;  Thompson  v.  Edwards,  8  W.  Va.  659 ;  Hill  v.  Bowyer,  18 
Gratt.  (Va.)  864 ;  Kemp  v.  Mitchell,  29  Ind.  168.  See  Tomlinson  v.  Tom- 
linson,  11  Rich.  £q.  52;  Whitman  9.  Brotherton,  2Tenn.  Ch.  898.  See  also 
as  to  when  a  rehearing  will  be  granted :  Warner  v.  Warner,  81  N.  J.  £q. 
549 ;  Allen  v.  Woonsocket  Co.,  18  R.  I.  146 ;  Giant  Powder  Co.  v.  CaL 
Yigorit  Powder  Co.,  6  Sawy.  C.  Ct.  608 ;  Reeves  v.  Keystone  Bridge  Co.,  11 
Phik.  498 ;  Kelley  v.  McKinney,  5  Lea  (Tenn.)  164 ;  Perrine  v.  White,  88 
K.  J.  £q.  1,  and  note ;  Colgate  v.  W.  U.  Tel.  Co.,  19  Fed.  Rep.  828 ;  Hicks 
V.  Ferdinand,  20  Id.  Ill ;  Railway,  etc.,  Co.  v.  North  Hudson,  etc,  Co.,  26  Id. 
411 ;  Hicks  o.  Otto,  22  Blatchf.  122.  Upon  a  rehearing  no  evidence  can  be 
gone  into  which  was  in  the  case  at  the  original  hearing  and  capable  ct  being 
then  produced :  Story,  J.,  in  Jenkins  v.  Eldridge,  8  Story,  299.  But  when 
evidence  in  the  case  was  omitted  to  be  read  at  the  original  hearings  such,  for 
example,  as  a  document,  or  where  tiie  proof  of  an  exhibit  in  the  original  cause 
was  omitted,  the  court  will  make  an  order  allowing  them  to  be  read  or  proved, 
saving  just  exceptions :  Id. 

Rehearings,  when  asked  for  on  the  ground  of  newly-disoovered  evidence,  are 
mainly  governed  by  the  same  considerations  that  apply  to  cases  where  leave  it 
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jurisdiction  to  determine  whether  the  court  below  was  right^  no 
evidence  can  be  tendered  except  that  which  is  entered  as  read  in 
the  decree,  or  the  rejection  of  which  is  a  ground  of  appeal.^ 

asked,  after  publication  of  testimonj,  and  before  the  bearing,  to  file  a  supple- 
mental bill  to  bring  forward  such  new  evidence ;  or  wbere,  after  a  decree,  leave 
is  asked  to  file  a  bill  of  review  on  like  ground ;  Daniel  v,  Mitchell,  1  Story 
19S.     See  also  Baker  v.  Whiting,  Id.  218. 

Where  a  partj  has  had  it  in  his  power  to  ascertain  the  importance  of  testi- 
mony before  the  hearing  of  his  case,  and  has  neglected  to  do  so,  and  to  obtain 
the  testimony,  a  rehearing  will  not  be  granted  on  the  ground  that  the  import- 
ance of  the  evidence  had  been  ascertained  after  the  decision,  although  the  jus- 
tice of  the  case  might  be  promoted  by  it :  Prevost  v.  Gratz,  1  Pet,  C.  Ct. 
S65 ;  see  also  Cock  v.  Evans,  9  Yei^.  287 ;  Cleland  v.  Gray,  1  Bibb  88 ; 
Bentley  v.  Phelps,  3  Wood.  &  M.  403 ;  Warner  v.  Warner,  31  N.  J.  £q.  54D ; 
Patterson  v.  Bead,  43  Id.  18. 

If  the  court  will  at  all  grant  a  rehearing,  where  the  newly-discovered  evidence 
consists  wholly  of  confessions  made  by  the  plaintifi*  since  the  decree,  it  will  be 
only  when  the  confessions  are  of  the  most  full  and  direct  character,  and  are 
proved  by  disinterested  testimony,  and  not  susceptible  of  different  interpreta- 
tions: Daniel  v.  Mitchell,  1  Story  198. 

In  Hinson  p.  Pickett,  2  Hill  Ch.  351,  it  was  held  that  a  rehearing  should 
not  be  granted  in  any  case  on  the  ground  of  after-discovered  oral  evidence. 
And  a  rehearing  is  never  granted  upon  new  evidence,  which  is  merely  cumula- 
tive to  the  litigated  facts  already  in  issue,  or  which  is  designed  to  contradict 
the  witnesses  examined  by  the  adverse  party :  Walworth,  Ch.,  Dunham  i;. 
Winans,  2  Paige  24 ;  Baker  v.  Whiting,  1  Story  218 ;  McDougald  v.  Dough- 
erty, 89  Ala.  409 ;  Nisbett  v.  Cautrell,  82  Ga.  294 ;  Powell  v.  Batson,  4  W. 
Va.  610 ;  McDowell  v,  Perrine,  36  N.  J.  Eq.  682. 

A  rehearing,  however,  will  sometimes  be  ordered  on  terms,  though  in  strict- 
ness no  rule  of  law  has  been  violated,  as  where  it  appears  that  by  the  rejection 
of  evidence  offered,  the  party  prevailing  has  obtained  an  unconscientious  ad« 
vantage:  Simms  v.  Smith,  11  Ga.  195. 

Where  a  rehearing  is  granted  because  the  court  upon  the  pleadings  and  proofs 
as  they  stood  at  the  hearing  is  inclined  to  doubt  the  ccnrrectness  of  the  decre<^, 
it  is  proper  to  set  aside  the  decree  until  the  cause  is  heard  again ;  where  the 
rehearing  is  granted  in  order  to  allow  additional  proof  the  decree  should  stand 
pending  the  rehearing :  Bogers  v,  Marshall,  15  Fed.  Bep.  193. 

The  Supreme  Court  of  the  United  States  will  not  allow  a  case,  even  a  suit 
in  equity,  once  argued  before  it  and  decided,  though  by  an  equally  divided 
court,  to  be  re-argued  unless  one  of  the  judges  who  concurred  in  the  judgment 
desires  it ;  in  which  case  the  court  will  order  a  re-argument  without  waiting 
for  the  application  of  counsel;  Browne  v,  Aspden,  14  How.  (U.  S.)  25.  Nor 
will  the  court  grant  a  rehearing  where  the  case  has  been  remitted  to  the  court 
below :  Peck  v,  Sanderson,  18  Id.  42. 

>  Eden  v.  Lord  Bute,  1  B.  P.  C.  465.   An  appeal  from  a  final  decree  opens 
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The  maimer  of  obtaining  a  rehearing,  or  of  making  an  appeal,  is 
by  petition  stating  the  order  or  decree  complained  of,  and  the  sub- 
sequent orders,  if  any  have  been  made,  and  praying  in  the  one  case 
for  a  rehearing,  in  the  other  for  a  reversal  or  variation.^  The 
petition  is  signed  by  two  counsel,  who,  in  the  case  of  an  appeal, 
must  have  been  either  counsel  in  the  cause  below,  or  must  attend 
as  counsel  on  the  appeal ;  and  must  be  accompanied  by  a  certificate 
that  in  their  opinion  there  is  a  reasonable  cause  for  rehearing  or 
appeal.*  It  is  not  necessaiy,  though  sometimes  convenient,  that 
the  petition  should  state  the  ground  of  objection.'  But  on  an  ap- 
peal to  the  Lords  it  is  required,  that  besides  the  mere  petition  of 
appeal,  each  party  should  deliver  a  printed  case,  signed  by  counsel,^ 
containing  a  narrative  of  &cts,  and  a  summary  of  the  leasona  on 
which  he  relies,  and  accompanied  by  an  appendix  of  evidence. 
[♦400]  .  *^  order  to  warrant  a  rehearing  or  appeal,  it  is  suffi- 
cient that  some  litigated  question  has  been  decided,  and 
that  it  is  certified  by  counsel  to  be  fit  for  reconsideration.  But  it 
is  essential  that  the  decision  be  on  a  litigated  point,  and,  therefore, 
a  decree  by  consent  is  excluded.*  A  decree  made  on  defiiult  of  ^>- 
pearance  at  the  hearing,  is  also  incapable  of  being  appealed  from  or 

up  the  whole  merits  for  iDTestigation  which  were  inrolTed  in  or  connected 
with  the  Bubject-matter  of  such  decree :  TeafP  v,  Hewitt,  1  Oh.  St.  61 1.  See 
Piper's  Appeal,  20  Pa.  St.  67.  And  so  an  appeal  from  a  decree  npon  a  crosa- 
bill  opens  the  whole  case  presented  both  by  the  original  and  cross-bill ;  though 
there  be  no  appeal  from  the  decree  dismissing  the  original :  Woodrum  v. 
Kirkpatrick,  2  Swan.  2 IS. 

None  but  parties  to  the  decree  are  entitled  to  take  an  appeal :  McKim  9. 
Mason,  8  Md.  Ch.  186.  And  in  general  no  appeal  can  be  taken  bj  a  party 
until  all  the  questions  in  the  cause,  as  to  others  as  well  as  himself  are  settled. 
Where,  however,  the  claims  of  the  complainant  against  several  defendants  are 
several  and  distinct,  and  a  separate  decree  is  made  as  to  one  without  interfering 
with  the  rest,  the  defendant  thus  affected  may  have  an  appeal,  though  the  rert 
of  the  case  may  be  undisposed  of:  Dougherty  v,  Walters,  1  Oh.  St.  201. 

>  fiOth  Order  of  1841 ;  Macqueen  181. 

«  Wood  V.  Milner,  Ij.  &  W.  616. 

*  GifTard  v.  Hort,  1  Sch.  &  L.  898.  A  petition  for  rehearing  should  state 
the  grounds  on  which  it  is  asked :  Wiser  o.  Blachly,  2  Johns.  Ch.  488. 

^  2  Dan.  1867. 

*  Wood  V.  Griffith,  1  Meriv.  86,  270 ;  Woodmason  v.  Doyne,  10  CL  &  F. 
22 ;  2  Dan.  1881 ;  Coster  v.  Ckrk,  8  £dw.  Ch.  405. 
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reheard^  unless  a  special  ground  be  shown  for  indulgence.^  And 
in  cases  where  the  bill  has  been  taken  pro  eonfesao^  the  defendant, 
though  he  may  obtain  a  rehearing,  must  waive  any  objection  to  the 
pro  confesso  order,  and  must  submit  to  pay  such  costs  as  the  court 
shall  direct.*  If  the  costs  of  a  suit  are  in  the  nature  of  relief,  a 
miscarriage  respecting  them  will  be  a  sufficient  ground  of  complaint, 
e.  g,y  where  they  are  improperly  given  or  refused,  out  of  an  estate 
or  fund.  But  the  ordinary  costs  of  suit  are  discretionary  with  the 
court,  and  if  the  decision  on  the  merits  is  admitted  to  be  correct, 
the  court  will  not  rehear  it  on  a  mere  question  of  costs.'  It  is 
otherwise  if,  without  going  into  the  merits,  it  is  apparent  on  the 
£su3e  of  the  decree  that  the  order  as  to  costs  is  at  variance  with  a 
settled  practice.^ 

With  respect  to  costs  of  a  rehearing  or  appeal,  it  is  held  that 
whatever  be  its  result,  no  costs  can  be  given  against  the  respondent, 
if  he  confines  himself  to  supporting  the  original  decree  f  but  that 
in  the  event  of  an  affirmance  or  a  trifling  variation,  they  will  gener^ 
ally  be  given  to  him.*  And  in  the  case  of  an  appeal,  which  is  a 
step  beyond  the  ordinary  procedure  in  a  cause,  they  will  sometimes 
be  so  given,  though,  on  a  rehearing  below,  no  '''costs  would 
have  been  given,  or  they  would  have  been  paid  out  of  the  ■-  -■ 
estate. 

The  effect  of  a  successful  rehearing  or  appeal  is  obviously  to 
render  useless,  either  wholly  or  in  part,  any  proceedings  under  the 
original  decree.    It  does  not,  however,  follow  that  they  will  be 

1  Booth  V.  Creswicke,  Cr.  &  F.  861 ;  44th  Order  of  Aogost,  1S41 ;  Stubbs 
r. ,  10  Ves.  80. 

*  89th  Order  of  1845 ;  1  Dan.  480. 

*  2  Dan.  1384.  See  Travia  v.  Waters,  1  Johns.  Ch.  48 ;  Eastbum  v.  Kiik, 
Sid.  817. 

*  Attorney-General  v.  Batcher,  4  Rnss.  181 ;  Taylor  v,  Southgate,  4  M.  Ac 
C.  208  ;  Angell  v.  Davis,  Id.  860;  Chappell  v.  Porday,  8  PhiU.  227 ;  2  Dan. 
1884-5. 

*  2  Dan.  1855. 

*  Costs  on  appeal  are  now  r^;ulated  by  statnte  in  most  of  the  United  States. 
Where  there  are  no  special  provisions  on  the  subject,  the  general  rule  still  ap- 
pears to  be  to  give  the  appellant  no  costs  on  the  reversal  of  the  decree :  £vert> 
son  V.  Booth,  20  Johns.  499 ;  Murray  v,  Blatchford,  2  Wend.  221 ;  Burrows 
V.  Miller,  8  Bibb  77  ;  see  The  Margaret  r.  The  Conestoga,  2  Wall.  Jr.  116 ; 
and  to  give  the  appellee  his  costs  on  affirmance :  Mowatt  v.  Carow,  7  Paige 
828;  Boyd  v.  Brisban,  11  Wend.  529;  March  v.  Thompson,  1  Litt.  810. 
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stayed  during  its  pendency ;  for  it  is  presamed  until  reversal  that 
the  decree  is  right ;  and  if  there  are  special  grounds  for  requiring 
their  stay,  a  distinct  application  must  be  made  to  the  discretion  of 
the  court  If  an  order  to  stay  them  is  made,  it  may  be  accom- 
panied^ in  a  case  of  rehearing,  by  an  order  to  advance  the  cause,  or 
in  the  case  of  an  appeal,  by  a  requirement  that  a  similar  order  be 
applied  for  in  the  House  of  Lords.* 

^  Storey  v.  Lennox,  1  M.  &  C.  685 ;  Corporation  of  Gloucester  o.  Wood,  S 
Hare  150;  1  Ph.  498;  Garcias  p.  Bicardo,  Id.  498;  Drake  v.  Drake,  Id. 
528 ;  2  Smith,  C.  P.  74. 
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♦CHAPTER    IX.  [♦402] 

OP  THE  CEOBB-BILL ;  BILL  OF  KEVTVOB,  AND  OF   SUPPLEMENT } 
AND  OF  THE  BILL  TO  EXECUTE  OB  TO  IMPEACH  A  DECBEE. 

In  the  obeervations  which  have  been  hitherto  made  on  procedure 
in  equity,  three  things  have  been  assumed ;  viz.,  1.  That  a  decree 
on  the  plaintiff's  bill  will  determine  the  litigation ;  2.  That  the 
bill  is  properly  framed  at  the  outset  for  obtaining  that  decree ;  and 
3.  That  the  suit  is  conducted  to  its  termination  without  interrup- 
tion or  defect  It  is  obvious  that  these  assumptions  cannot  always 
be  correct ;  and  it  is  therefore  requisite,  before  quitting  the  subject, 
to  consider  the  means  of  remedying  any  such  imperfections  as  may 
occur. 

The  first  dass  of  imperfection  is,  where  a  decree  on  the  plain- 
tiff's bill  will  not  determine  the  litigation.^  This  imperfection  may 

^  The  court  Bometimes,  in  its  diacretion,  when  it  appears  that  the  suit  is  in- 
sufficient to  bring  before  the  court  the  rights  of  all  the  parties,  and  the  matters 
necessary  to  a  just  determination  of  the  cause,  will  at  the  hearing  before  pub- 
lication, direct  a  cross-bill :  Kent,  Ch.,  in  Field  v.  Schieffelin,  7  Johns.  Ch. 
250 ;  Sims  v.  Burk,  109  Ind.  214.  But  see,  in  general,  Sterrj  v.  Arden,  1 
Id.  62 ;  and  White  v.  Buloid,  2  Paige  164,  wherein  the  subject  of  cross-bills  is 
discussed. 

The  ordinary  course  of  tlie  court  is  not  to  stop  the  progress  of  a  cause  unless 
a  cross-bill  is  filed  in  due  time:  Eddleston  v.  Collins,  8  De  G.,  M.  &  G.  1 ;  17 
Jur.  881 ;  per  L.  J.  Turner.  In  England,  as  a  general  rule,  a  cross-bill  must 
be  filed  before  publication  passed ;  but  in  Georgia  it  is  held  that  it  must  be  filed 
before  tlie  pleadings  are  made  up.  Time  for  filing  the  cross-bill,  however,  may 
be  enlaiged  on  cause  shown :  Josey  p.  Rogers,  18  Ga.  478 ;  S terry  v,  Arden, 
1  Johns.  Ch.  62;  Story  Eq.  PL,  §  895 ;  and  see  Kirtland  v.  Miss.,  etc..  By., 
4  Lea  (Tenn.)  414. 

By  the  Rules  in  £q.  U.  S.  No.  Ixxii.,  it  is  provided  that  where  a  defend- 
ant in  equity  files  a  cross-bill  for  discovery  only  against  the  plaintifi*  in  the 
original  bill,  the  defendant  in  the  original  bill  shall  first  answer  thereto  before 
the  original  plaintiff  shall  be  compellable  to  answer  the  cross-bill.  The  answer 
of  the  original  plaintiff  to  such  cross-bill  may  be  read  and  used  by  the  party 
filing  the  cross-bill  at  the  hearing,  in  the  same  manner  and  under  the  same  re- 
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arise  either  from  cross  relief  or  disooverj  being  leqaired  bj  the  d^ 
fendantSy  or  from  the  existence  of  litigation  between  co-defend- 
ants.^   In  either  case  it  is  remedied  by  one  or  more  cross-billsi 

strictioiis  as  the  answer  pra3ring  relief  may  now  be  read  and  used.  See,  on  the 
subjects  of  this  chapter,  with  xegurd  to  the  U.  S.  Courts,  Foster's  **  Federal 
Practice"  (1890),  chaps,  xiii.,  ziv.,  and  xzvii.  A  partj  filing  a  cross-bill 
mast  take  steps  to  obtain  an  answer,  make  an  issue,  and  have  a  hearing,  at  the 
same  time  with  the  original  bill :  Reed  v.  Kemp,  16  lU.  445.  An  answer  to  a 
cross-bill  is  substantially  a  replication  to  an  original  bill :  Whyte  v.  Arthur,  S 
Green  (N.  J.)  621. 

A  cross-bill,  formal  in  other  respects,  but  which  omits  the  prayer  that  it  be 
allowed  as  such,  and  heard  with  the  original  bill,  is  amendable ;  and  on  appli- 
cation to  the  chancellor,  in  yacation,  to  dissolve  an  injunction  obtained  on  the 
bill,  should  be  regarded  by  him  pro  hoc  vicey  as  amended :  Nelson  v.  Dunn, 
16  Ala.  601.  But  a  cross-bill  must  be  good  within  itself,  making  a  reference 
to  the  other  pleadings  unnecessary :  Masters  o.  Beckett,  88  Ind.  696 ;  Conger 
V.  Miller,  104  Id.  692. 

In  Pennsylvania  (Rule  vii.)  cross-bills  for  discovery  dnly  are  abolished. 

An  original  and  a  cross-bill  make  but  one  suit,  and  when  the  original  is  di^ 
missed  the  dismissal  carries  with  it  the  cross-bill :  Elderkin  v.  Fitch,  2  Carter 
(Ind.)  90 ;  Cockrell  v.  Warner,  14  Ark.  946 ;  Salem  Nat  Bk.  v,  Salem,  etc., 
Co.,  81  Fed.  Rep.  680;  Wright  v.  Frank,  61  Miss.  82;  cantroj  Jones  v. 
Thacker,  61  Gra.  829 ;  and  see  Lowenstein  v.  Glidewell,  6  DiU.  C.  Ct.  326 ; 
Pickett  V.  Ferguson,  46  Ark.  177 ;  W.  Va.  Oil,  etc.,  Co.  v.  Vinal,  14  W.  Ya. 
687;  Wetmore  v.  Fiske,  16  R.  I.  864;  see  also  Randolph's  Appeal,  66  Pa. 
St.  178;  Thomason  p.  Neeley,  60  Miss.  810;  Dewees  r.  Dewees,  66  Id.  815. 
So  when  a  question  raised  by  a  bill  has  been  adjudicated  it  cannot  be  reheard 
upon  cross-bill  and  answer :  Barker  «.  Belknap's  Estate,  89  Tt.  168.'  And  on 
the  other -hand,  where  a  defendant  files  a  cross-bill  founded  on  matters  deariy 
cognizable  in  equity,  the  cross-bill  will  supply  any  defect  in  jurisdiction :  Id. 
If  the  original  bill  is  without  equity,  or  if  it  is  inconristent  with  the  answer, 
the  cross-bill  cannot  be  sustained :  Dill  v,  Shanan,  26  Ala.  694.  New  partiei 
cannot  be  introduced  by  a  cross-bill :  Shields  v.  Bairow,  17  How.  (U.  S.)  180; 
Wright  o.  Frank,  61  Miss.  82 ;  cofKra,  in  Illinois,  Jones  r.  Smith,  14  111.  229; 
and  see  Allen  v,  Tritch,  6  Col.  222. 

In  Arkansas,  if  a  defendant  denies  in  his  answer  the  aD^gtfions  of  the  biD, 
and  sets  forth  a  complaint  against  the  complainant,  calls  for  an  answer,  and 
prays  for  a  decree,  thb  is  considered  for  all  substantial  purposes  as  a  cross-bill: 
Allen  V.  Allen,  14  Ark.  666 ;  and  see  Lehman  o.  Doxier,  78  Ala.  286,  and 
Hunt  o.  Makemson,  66  Tex.  9. 

See  as  to  costs  on  a  cross-bill  dismissed  on  dismissal  of  original  bill,  Deriiy- 
shire  v.  Home,  6  De  6.  &  Sm.  702 ;  affirmed  8  De  6.,  M.  &  6.  80. 

>  See  Talbot  v.  McGee,  4  Mon.  875 ;  Anderson  v.  Ward,  6  Id.  419 :  Eddl^ 
ston  V.  Collins,  17  Jur.  881 ;  8  De  G.,  M.  &  G.  1. 
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filed  hj  one  or  more  of  the  defendants  against  the  plaintiff,  and 
against  such  of  their  co-defendants  as  the  oross  relief  may  affect^ 
If  this  has  not  been  done  and  the  difficulty  appears  at  the  hearing, 
the  cause  may  be  directed  to  stand  over  for  die  purpose.  A  cross- 
bill may  also  be  filed  to  answer  the  purpose  of  a  pleajpuis  darrien 
oorUinuanoey  where  a  new  defence  arises  after  answer ;  but  not  for 
the  purpose  of  indirectly  altering  the  answer  itself.'  *The 
proper  frame  of  a  cross-bill  is  that  it  should  state  the  ^  •' 
original  bill  and  the  proceedings  thereon,  and  the  rights  of  the 
party  exhibiting  the  bill,  which  are  necessary  to  be  made  the  subject 
of  cross-litigation,  and  the  ground  on  which  he  resists  the  daims  of 
the  plaintiff  in  the  original  bill,  if  that  is  the  object  of  the  new  bill.' 

>  Armstrong  v.  Pratt,  8  Wis.  299 ;  Eriinger  o.  Boal,  7  HI.  App.  40 ;  Hunt- 
ington V.  Moore,  1  New  Mez.  489 ;  Newberry  v,  Blatchford,  106  lU.  684.  A 
controrersy  between  oo>defendants  cannot  be  the  matter  of  a  cross-bill,  unless  its 
settlement  is  necessarj-to  a  complete  decree  on  the  origini^l  bill :  Weaver  v. 
Alter,  8  Woods  C.  Ct.  152;  Yannerson  v.  Leverett,  81  Fed.  Rep.  876.  See 
Cleveland  «.  Chambliss,  64  Ga.  852 ;  Ringo  v.  Woodruff,  48  Ark.  469 ;  Gregory 
V.  Pike,  29  Fed.  Rep.  588 ;  Hughej  v.  Bratton,  48  Ark.  167. 

'  1  Dan.  565 ;  Miller  v,  Fenton,  11  Paige  18;  Taylor  v.  Titus,  2  Edw.  Ch. 
185 ;  White  v.  Bullock,  8  Id.  458  ;  Graham  v.  Tankersley,  15  Ala.  684 ; 
Draper  v.  Grordon,  4  Sandf.  Ch.  210;  Andrews  v.  Hobson,  28  Ala.  219; 
Pearson  v.  Darrington,  82  Id.  274 ;  Lambert  v.  Lambert,  52  Me.  544. 

*  A  cross-bill  is  a  matter  of  defence.  It  cannot  introduce  new  and  distinct 
matter  not  embraced  in  the  original  suit,  and,  if  it  does  so,  no  decree  can  be 
founded  on  those  matters :  Galatian  v.  Erwin,  Hopk.  48 ;  8.  0.  8  Cow.  861 ; 
May  V.  Armstrong,  8  J.  J.  Marsh.  262;  Daniel  p.  Morrison's  Ex'rs,  6  Dana 
186 ;  Fletcher  v.  Wilson,  1  8.  &  M.  Ch.  876  ;  Draper  v.  Gordon,  4  Sandf. 
Ch.  210;  Josey  v.  Rogers,  18  Ga.  478 ;  Shison  v.  Wright,  14  Vt  208 ;  Rut- 
land V.  Paige,  24  Id.  181 ;  Cross  v.  De  YaUe,  1  Wall.  S.  C.  14 ;  Homer  v. 
Hanks,  22  Ark.  572 ;  Washburn  v,  Roberts,  72  Ind.  218 ;  Lund  v.  Skanes 
Bank,  96  HI.  181 ;  Gage  v.  Mayer,  117  Id.  682;  Riggs  v.  Armstrong,  28  W. 
Va.  760;  Eirkpatrick  v.  Coming,  89  N.  J.  Eq.  186;  Beck  v.  Beck,  48  Id. 
89 ;  Lantz  t^.  Gordon,  28  Fed.  Rep.  264.  But  it  seems  that  a  cross-bill  may 
set  up  additional  facts  not  alleged  in  the  original  bill,  where  they  constitute  part 
of  the  same  defence,  relative  to  the  same  subject-matter:  see  Underbill  v. 
Van  Cortlandty  9  Johns.  Ch.  889,  855  ;  Peoria,  etc.,  Co.  v.  Bryan,  5  HI. 
App.  887;  Davis  v.  Cook,  65  Ala.  617;  Crisman  v.  Heiderer,  5  Col.  589; 
Krueger  v.  Ferry,  41  N.  J.  Eq.  482.  So,  though  the  allegation  of  a  cross- 
bill must  relate  to  the  subject-matter,  it  is  not  restricted  to  the  issue  of  the 
original  bill:  Nelson  v,  Dunn,  10  Ala.  501.  Thus,  where  the  plaintiff  in 
the  cross-lull  seeks  discovery  in  order  to  enable  him  to  protect  himself  against 
discovery,  or  sets  up  any  special  matter  hy  way  of  estoppel  or  in  bar,  it  is  not 
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But  a  cross-bill  being  generally  considered  as  a  defence,  or  as  a 
proceeding  to  procure  a  complete  determination  of  a  matter  already 
in  litigation  in  the  court,  the  plaintiff  is  not,  at  least  as  against  the 
plaintiff  in  the  original  bill,  obliged  to  show  any  ground  of  equity 
to  support  the  jurisdiction  of  the  court.* 

The  second  class  of  imperfection  arises  where  the  bill  is  framed 
improperly  at  the  outset    This  imperfection  ought  xq^ukrly  to  be 

obnoxious  to  the  objection  of  introdpcing  new  matter  into  tbe  salt:  Joeey  v. 
Rogers,  IS  6a.  478.  The  proper  remedy  where  the  defendant  denres  to  in- 
spect books,  papers,  etc.,  material  to  his  defence  and  in  the  hands  of  the  com* 
plainant,  is  bj  way  of  cross-bill :   Evans  o.  Staples,  42  N.  J.  £q.  584. 

A  defendant,  however,  cannot  file  a  cro8S>bill  where  his  rights  are  fully  pro- 
tected by  his  answer :  Morgan  v.  Smith,  11  111.  194.  And  where  the  defence 
was  equally  available  by  way  of  answer  to  the  original  bill,  the  cross-bill  will 
be  dismissed :  Glenn  v.  Clark,  53  Md.  580 ;  Hook  v.  Richeson,  115  HI.  481 ; 
Beck  o.  Beck,  48  N.  J.  £q.  89.  A  plaintiff  in  a  cross-bill  is  not  allowed  to 
contradict  his  answer  to  the  original  bill.  If  he  has  made  a  mistske  as  to  the 
facts  in  his  answer,  the  only  mode  of  correcting  it  is  by  application  for  leave 
to  amend  the  answer,  or  file  a  supplemental  one,  and  not  by  the  exhibition  of 
a  cross-bill:  Graham  o.  Tankersley,  15  Ala.  634;  Jackson  v.  Grant,  3  Green 
(N.  J.)  145. 

It  would  seem  that  when  a  defendant  is  desirous  of  impeaching  a  deed  oo 
which  the  complainant's  case  depends,  he  must  file  a  cross-bill,  and  cannot 
raise  the  defence  by  answer :  Eddleston  v,  Collins,  17  Jur.  881 ;  8  De  G.,  M. 
&  G.  1 ;  and  see  Taylor  v.  McLain,  64  Cal.  518.  And  so  if  a  defendant  se^ 
any  affirmative  relief  in  the  suit,  he  must  file  a  cross-bill :  Andrews  v.  Gilman, 
122  Mass.  471 ;  Coulthurst  v.  Coulthurst,  58  Cal.  289 ;  Doryea  v.  Idngheimer, 
12  C.  E.  Green  866;  Norman  v,  Hudlleston,  64  III.  11 ;  King  v.  Enterprise 
Ins.  Co.,  45  Ind.  48.  But  a  cross-bill  may  be  filed  without  leave  of  court, 
and  the  right  to  file  is  determined  on  demurrer :  Keal  v.  Foster,  84  Fed.  Bep. 
496.     And  see  Osborne  o.  Barge,  80  Fed.  Bep.  805. 

Evidence  taken  on  the  cross-bill,  where  it  is  properly  brought,  may  be  used 
in  the  original  suit ;  but  where  the  cross-bill  makes  a  new  case,  evidence  therein 
cannot  be  used  in  the  original  suit:  Draper  v.  Gordon,  4  Sandf*  Ch.  210; 
Gray  v.  Haig,  21  L.  J.  Ch.  542. 

1  Mitf.  80^8 ;  Farquharson  v.  Seton,  5  Buss.  45 ;  Cottingham  v.  Lord 
Shrewsbury,  8  Hare,  627 ;  Sanford  v.  Morrioe,  11  CI.  &  F.  667.  See  Cart- 
Wright  V.  Clark,  4  Mete  104 ;  Nelson  v.  Dunn,  15  Ala.  501 ;  Lambert  v. 
Lambert,  52  Me.  544. 

A  decree  upon  the  cross-bill,  pending  the  original  suit,  is  not  a  final  decree, 
from  which  an  appeal  can  be  taken,  under  the  Act  of  Congress:  Ayres  v.  Caiw 
ver,  17  How.  891.  See  Follansbee  v.  Scottish- Amer.  Mort.  Co.,  7  BL  App. 
486.  Demnnrer  will  lie  to  a  bill  called  a  cross-bill,  if  it  is  not  really  so :  Moss 
V.  Anglo-Egyptian,  etc.,  Co.,  L.  B.  7  Ch.  108. 
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rectified  by  amendment;  but  if  the  time  for  amendment  has  elapsed^ 
it  may  be  rectified  hj  a  supplemental  biU^  or  by  a  bill  in  the 
nature  of  supplement^  the  character  of  which  biUs  will  be  con- 
sidered under  the  head  of  imperfections  of  the  third  dass. 

Imperfections  of  the  third  dass  are  those  which  originate  in  an 
interruption  or  defect  subsequent  to  the  institution  of  the  suit,  and 
they  are  rectified^  according  to  circumstances^  by  bill  of  revivor  or 
in  the  nature  of  revivor,  and  by  bill  of  supplement  or  in  the  nature 
of  supplement.  They  occur  where,  by  reason  of  some  event  subse- 
quent to  the  suit,  there  is  no  person  before  the  court  by  or  against 
whom  it  can,  either  in  whole  or  in  part,  be  prosecuted.  They  are 
technically  called  abatements,  and  are  cured  by  a  bill  of  revivor,  or 
in  the  nature  of  revivor. '  The  events  which  cause  such  abatements 
are,  the  death  of  any  litigant  whose  interest  or  liability  does  not 
either  determine  on  death  or  survive  to  some  other  litigant,  and  the 
marriage  of  a  female  plaintifi^  or  co-plaintiff.  Upon  the  marriage 
of  a  female  defendant  the  suit  does  not  abate,  *but  the  . 
husband  must  be  named  in  the  subsequent  proceedings.  *-  ^ 
And  if  a  female  plaintiff  marries,  pending  a  suit,  and  afterwards, 
before  revivor,  her  husband  dies,  a  bill  of  revivor  becomes  unneces- 
sary, her  incapacity  to  prosecute  the  suit  being  removed ;  but  the 
subsequent  proceedings  ought  to  be  in  the  name  and  with  the 
description  which  she  has  acquired  by  the  marriage.^ 

>  Mitf.  56-60.  See  on  the  subjects  of  Bills  of  BeTivor,  etc.,  Story  Equity 
PI.,  §  864,  et  teq. ;  Boynton  17.  Boynton,  1  Foster,  246 ;  Fretz  v.  Stover,  22 
Wall.  198.  By  the  Rules  of  the  Courts  of  Equity  of  the  U.  S.,  No.  Ivi.,  it  is 
provided,  that  where  a  suit  in  equity  shall  become  abated  by  the  death  of 
either  party,  the  same  may  be  reyived  by  bill  of  revivor,  or  in  the  nature  of 
revivor,  which  bill  may  be  filed  at  any  time ;  and  upon  suggestion  of  the  facts 
a  9ubpmna  shall  issue,  requiring  proper  representatives  of  the  other  party  to 
show  cause  why  the  cause  should  not  be  revived ;  and  if  cause  be  not  shown,  it 
is  thereupon  revived,  as  of  course,  after  a  certain  time  has  elapsed.  It  is  also 
provided  by  Rule  in  Equity  U.  S.  No.  Ivii.,  that  it  shall  not  be  necessary,  in 
a  bill  of  revivor,  to  set  forth  any  of  the  statements  in  the  original  suit,  unless 
the  special  ciicnmstances  may  require  it.  In  Pennsylvania  it  is  provided,  by 
Rule  x.|  that  whenever  the  circumstances  are  such  as  to  require  a  bill  of 
revivor,  supplemental  bill,  or  bill  in  the  nature  of  either  or  both,  or  where 
additional  or  diflferent  parties  are  required  to  be  j<mied,  the  same  shall  be  made 
by  way  of  amendment  or  addition  to  the  original  bill,  and  copies  of  such 
amendments  or  additions,  being  served  on  the  parties  to  the  original  bill  or 
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It  will  be  observed,  that  in  order  to  cause  an  abatement  it  is 
essential  that  the  person  dying  be  a  litigant ;  and  therefore,  if  he 
be  not  named  a  party  to  the  suit,  or  if,  being  named,  he  die  before 
appearance,  the  soit  is  not  abated,  but  non-existent^  and  most  be 
recommenced  by  original  bill  against  his  representative.' 

It  is  also  essential  that  his  interest  or  liability  be  sach  as  does 
not  either  determine  by  his  death,  or  survive  to  anotlier  litigant. 
For  if  it  determine  on  his  death,  there  is  no  sndi  abatement  as  can 
interrupt  the  suit  against  the  remaining  parties,  although  if  he  be 
the  only  plaintiff,  or  the  only  defendant,  there  will  necessarily  be 
an  end  of  litigation.  If  it  survive  to  anodier  litigant,  and  the  cir- 
cumstances be  such  that  no  claim  can  be  made  by  or  againat  the 
representatives  of  the  party  dying,  there  is  no  abatement ;  e.  ^.,  if 
a  bill  is  filed  by  or  against  trustees  or  executors,  and  one  dies,  not 
having  possessed  any  of  the  property,  or  done  any  act  relating  to 
it  which  may  be  questioned  in  the  suit ;  or  if  it  be  by  or  against 
husband  and  wife,  in  right  of  the  wife,  and  the  husband  dies  under 
circumstances  which  admit  of  no  demand  by  or  against  his  repre- 
sentatives ;  or  again,  if  a  bill  be  filed  by  several  creditors,  on 
behalf  of  themselves  aud  all  other  creditors,  and  one  of  the  co-plain- 
tiffs die.  For  in  all  these  cases  the  persons  remaining  before  the 
court  either  have  in  them  the  whole  interest  in  the  matter  in  liti- 
gation, or  at  least  are  competent  to  sustain  the  suit,  and  to  call  upon 
the  court  for  its  decree.    If  indeed,  upon  the  death  of  a  husband 

r'*'405l  '^'^^^"^  ^^  ^  wife's  right,  the  widow  does  not  proceed  in 
the  cause,  the  bill  is  considered  as  abated,  and  she  is  not 
liable  to  the  costs.  But  if  she  thinks  proper  to  proceed,  she  may 
do  so  without  revivor,  for  she  alone  has  the  whole  interest^  and 
therefore  the  whole  advantage  of  the  proceedings  survives  to  her ; 
so  that  if  any  judgment  has  been  obtained,  ev^i  for  costs,  she  will 
be  entitled  to  the  benefit  of  it.  But  if  she  takes  any  step  in  the 
suit  after  her  husband's  death,  she  makes  herself  liable  to  the  costs 

their  ooonsel  on  the  record,  shall  entitle  the  plaintiff  to  proceed  as  on  aa 
original  bill,  af^er  serviee.    See,  alao,  Foster  v.  Bnrem,  1  Heisk.  (Tena.)  783. 

A  bill  of  revivor  cannot  be  properly  brought  upon  a  bill  for  diaeorery  merely, 
after  th«  answer  is  pat  in  and  discovery  made ;  for  the  bill  has  answered  ill 
end :  Horsburg  v.  Baker,  1  Pet.  286  ;  Story  £q.  PI.  871,  etc 

'  Crowfoot  v.  Mander,  9  Sim.  896. 
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from  the  b^inning.^  If  the  husband  or  wife  be  made  defendants 
in  respect  of  her  inheritance^  the  husband's  death,  it  seems^  is  an 
abatement  of  the  suit,  and  makes  a  bill  of  revivor  necessary  against 
the  wife,  but  if  she  be  sued  in  atUer  droit  a  different  rule  appears 
to  prevail.*  A  decree  on  a  bill  of  interpleader  may  terminate  the 
suit  as  to  the  plaintiff,  though  the  litigation  may  continue  between 
the  defendants  by  interpleader,  and  in  that  case,  the  cause  may 
proceed  without  revivor,  notwithstanding  the  plaintiff's  death.' 

The  effect  of  an  abatement  is,  that  all  proceedings  in  the  suit 
are  stayed  to  the  extent  of  the  abated  interest,  viz.,  on  abatement 
by  the  death  of  a  plaintiff  or  co-plaintiff,  they  are  stayed  alto- 
gether ;  on  the  death  of  a  defendant  -they  are  stayed  as  to  him. 
And  in  order  to  set  them  again  in  motion,  the  suit  must  be  revived 
by  order  or  decree. 

7or  the  purpose  of  obtaining  such  order  or  decree  it  is  requisite 
that  a  new  bill  be  filed,  stating  the  proceedings  in  the  suit,  the 
abatement,  and  the  transmission  of  the  interest  or  liability,  and 
praying  that  the  suit  and  proceedings  may  be  revived.  If  the 
transmission  is  by  act  of  law,  viz.,  to  the  personal  representative 
or  the  heir  of  a  deceased  party,  or  to  the  husband  of  a  married  plain- 
tiff, the  bill  is  termed  a  bill  of  revivor ;  and  unless  the  defendant 
shows  cause  against  it  by  demurrer  or  plea,  within  a  limited  time, 
an  *order  to  revive  is  made.^  If  the  transmission  is  by  r#4Agi 
act  of  the  party,  viz.,  to  a  devisee,  an  original  bill  in  the 
nature  of  a  revivor  must  be  filed,  and  a  decree  made  at  the  hearing 
to  revive  the  suit'  The  bill,  however,  though  termed  an  original 
bill,  in  respect  of  the  want  of  privity  between  the  original  and  new 
defendants,  is  framed  like  a  bill  of  revivor,  and  will  so  fiir  have 
the  same  effect,  that  if  the  validity  of  the  transmission  be  estab- 
lished, the  same  benefit  may  be  had  of  the  former  proceedings.' 

There  was  also  anciently  a  practice,  where  a  suit  abated  after 

«  Mitf.  69 ;  Story  Eq.  PL,  §  857,  etc. 

s  White  on  Supplt.  168 ;  1  Dan.  Cb.  F.  169  ;  2  Id.  1418. 

*  Mitf.  60. 

*  Pruen  v.  Lnnn,  5  Russ.  S ;  Langley  v.  Fisher,  10  Sim.  849 ;  Orders  of 
Maj,  1845,  61,  62;  Mitf.  69,  76,  78;  Brooks  v.  Jones,  5  Lea  (Tenn.)  244. 

*  FoUand  v.  Lamotte,  10  Sim.  486.  See  Douglass  v,  Sherman,  2  Paige  858  *, 
Slack  V.  Walcott,  8  Mason  508 ;  Story  £q.  PL,  §  879 ;  Ridgeley  v.  Bond,  18 
Md.  438 ;  Anderson  o.  McNeal,  4  Lea  (Tenn.)  808. 

«  Mitf.  71-97, 
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decree  signed  and  enrolled,  to  revive  the  decree  hy  subpoena  in  the 
nature  of  a  scire  fcudaa  ;  but  this  practice  is  now  disused,  and  it  is 
customary  to  revive,  in  all  cases  indiscriminately,  by  bilL^ 

The  liability  to  abatement,  and  the  consequent  right  of  revivor, 
are  not  limited  to  any  particular  stage  of  the  suit.'  The  only 
requisite  is  that  there  be  some  matter  still  in  litigation,  for  the  de- 
cision of  which  revivor  is  needed.  And  if  the  decree  has  been  in 
all  other  respects  performed,  the  mere  non-payment  of  costs  will 
not  warrant  a  revivor,  except  where  they  have  been  decreed  out  of 
a  fiind,  or  where  they  have  been  taxed  and  certified  before  abate- 
ment, so  as  to  constitute  in  equity  a  judgment  debt.' 

The  principle  that  there  can  be  no  revivor  for  costs  precludes 
any  other  person  than  the  plaintiff  or  his  representative  from  reviv- 
ing before  decree ;  for  the  plaintiff  may,  at  his  pleasure,  dismiss 
the  bill  with  costs,  and  therefore  a  revivor  by  any  other  party 
would  in  effect  be  for  costs  alone.  If  the  plaintiff  n^lect  to  revive, 
the  defendant's  remedy  is  to  move  that  he  may  do  so  within  a  lim- 
r*4071  ited  nime,  or  that  the  bill  may  be  dismissed.^  It  is  other- 
L  -■  wise  after  decree ;  for  then  all  parties  are  equally  entitled 
to  its  benefit ;  and  on  neglect  by  the  plaintifis,  or  those  standing  in 
their  right,  a  defendant  may  revive.' 

The  construction  of  a  bill  of  revivor  is  simikr  in  principle  to 
that  of  an  original  bill.  It  states  the  filing  of  the  original  bill, 
and  recapitulates  so  much  of  its  statements  as  is  requisite  to  show 
the  right  to  revive.'  But  it  recapitulates  it  as  the  statemoit  of  the 
original  bill,  and  not  as  matter  of  substantive  averment ;  nor  can 
such  statement  be  contravened  by  the  defence  further  than  is  d<Mie 

>  Mitf.  69,  70.     See  Bock  o.  Bock,  24  W.  Va.  5S6. 
'  See  Peer  «.  Cookerow,  2  Beas.  186 ;  1  McCart.  861. 

*  Andrews  o.  Ix>ckwood,  15  Sim.  153.  See  Travis  v.  Waters,  1  Jolms. 
Cb.  85. 

«  ]  Smith  C.  P.  659;  Lee  9.  Lee,  1  Hare  617;  Orders  of  Hay,  1845,  SS. 
The  defendant  may  revive  when  he  has  acquired  such  an  interest  in  the  canae 
that  the  complainant,  if  living,  would  not  have  been  allowed  to  dismiss  it  at  his 
pleasure :  Reid  o.  Stuart,  20  W.  Va.  882. 

«  Mitf.  79 ;  Upjohn  v.  Upjohn,  4  Beav.  246 ;  Story  £q.  PL,  (  871.  As  to 
revivor  by  one  not  a  party,  as  in  the  case  of  an  administration  soli,  tee  WD- 
liams  V.  Chard,  5  De  6.  &  Sm.  9. 

*  49th  Order  of  August,  1841 ;  Griffith  v.  Ricketts,  8  Hare  476. 
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hj  the  answers  to  ihe  original  bill.*  It  then  states  the  original 
prayer  of  relief,  the  proceedings  which  have  taken  place,  and  the 
event  which  has  caused  abatement^  and  prays  that  the  suit  may  be 
revived. 

In  the  case  of  a  pure  bill  of  revivor  no  answer  is  requisite,  but 
the  revivor  is  ordered  as  of  course,  unless  cause  be  shown  by  de- 
murrer or  plea.  If^  therefore,  the  original  bill  has  been  answered, 
the  prayer  of  process  is  torambpcena  to  revive,  and  not  to  answer ; 
but  if  the  abatement  be  before  answer,  it  prays  an  answer  to  the 
orifrinal  bill,  and  the  mApoena  is  framed  acoordindy.  In  the  case 
of^vor  against  uT^ntetives  of  a  party  chaxgeable,  an 
answer  is  generally  asked  as  to  assets.  But  a  bill  praying  such  an 
answer,  though  generally  called  one  of  revivor  alone,  appears  to 
be  in  strictness  supplemental  also,  and  if  assets  be  not  admitted, 
requires  a  hearing  and  decree  for  account. 

On  an  original  bill  in  the  nature  of  a  revivor,  a  decree  is,  as  we 
have  seen,  the  object  sought,  and  the  suhpcena  therefore  requires 
an  answer ;  and  if  the  original  bill  be  unanswered,  it  asks  an  an- 
swer to  that  also. 

If  a  suit  becomes  abated,  and  the  rights  of  the  parties  '^are  r«4AQ-i 
affected  by  any  event  other  than  that  which  causes  the 
abatement,  e.  g,j  by  a  settlement,  it  is  not  sufficient  to  file  a  mere 
bill  of  revivor,  although  such  a  bill  might  be  adequate  for  merely 
continuing  the  suit,  so  as  to  enable  the  parties  to  prosecute  it.  But 
the  parties  must  incorporate  in  their  bill  a  supplemental  statement 
of  the  additional  matter,  so  that  all  the  &cts  may  be  before  the 
court  The  compound  bill  thus  formed  is  termed  a  bill  of  revivor 
and  supplement.  And  the  rules  relating  to  it,  so  fiur  as  its  supple- 
mental character  is  concerned,  are  the  same  with  those  which  will 
be  presently  considered  under  the  head  of  pure  supplemental  bills.' 

Defects  in  a  suit  subsequent  to  its  institution  may  be  caused, 
dther  in  respect  of  parties,  by  the  transfer  of  a  former  interest,  or 
the  rise  of  a  new  one,  or  in  respect  of  issues  between  the  existing 
parties,  by  the  occurrence  of  additional  fisusts.  And  th^  are  cured 
by  a  bill  of  supplement,  or  in  the  nature  of  supplement.' 

*  Derajmes  v.  Morris,  1  M.  &  C.  218 ;  Langlej  v.  Fisher,  10  Sim.  845 ; 
White  182. 

*  Mitf.  70,  71 ;  Bampton  v.  Birchall,  5  Beav.  880 ;  1  Ph.  56S. 

*  See  on  this  salject  Story  £q.  Fl.,  ch.  yiii.,  f  888  ef  seq.    A  supplemental 
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Where  a  defect  in  respect  of  parties  is  caused  by  transfer  of  an 
interest  already  before  the  court,  the  transferee  may  be  joined  in 
the  suit  by  supplemental  bill ;  but  the  necessity  of  so  joining  him 
depends  on  the  character  of  the  transfer. 

If  the  transfer  is  by  act  of  the  party,  e.  g.,  on  assignment  or 
mortgage,  the  general  principle  is,  that  an  alienation  pendente  UU 
cannot  affect  tiie  remaining  litigants.  And,  therefore,  unless  the 
alienation  disable  the  party  from  performing  the  decree,  e.  g.y  by 
conveyance  of  a  legal  estate  or  endorsement  of  a  negotiable  security, 
it  does  not  render  the  suit  defective,  nor  the  alienee  a  necessaiy 
party.  But  the  alienee  himself,  if  he  claim  an  interest,  may  add 
himself  to  the  cause  by  supplemental  bill,  or  may  present  a  petition 
to  be  heard  with  the  cause.^  If  it  is  necessary  to  bring  the  alienee 
rm^ck}  before  the  court,  the  object  is  effected  by  *a  supplemental 
bill,  stating  the  original  bill  and  proceedings,  and  the  sab- 
bill  is  a  mere  continaation  of  the  Qriginal  soit,  by  or  against  a  party  haTing  or 
acquiriDg  the  interest  of  a  former  partj,  and  forms,  together  with  the  original 
bill  and  the  proceedings  nnder  it,  but  one  record:  Harrington  v.  Slade,  22 
Barb.  (K.  Y.)  161.  See  also  Wright  v.  Meek,  8  Iowa  472;  O'Hara  p. 
Shepherd,  8  Md.  Ch.  806 ;  Kimble  v.  Seal,  92  Ind.  276 ;  Morrow  v.  Fossick, 
8  Lea  (Tenn.)  129.  The  right  to  file  it  may,  howeyer,  be  lost  hj  laches: 
Johnson  v.  Fla.  Transit,  etc.,  Co.,  18  Fed.  Rep.  821 ;  as  where  the  daim 
might  have  appeared  in  the  original  bill :  Ashnelot  R,  R.  0.  Cheshire  R.  R., 
59  N.  H.  409 ;  Mosgrove  v,  Koantze,  14  Fed.  Rep.  815.  It  is  prorided  bj 
the  Rules  in  Equity  U.  S.  Cts.  No.  Ivii.,  that  whenever  any  suit  in  equity 
shall  become  defective  from  any  event  happening  after  the  filing  of  the  bill 
(as,  for  example,  by  a  change  of  interest  in  the  parties),  or  for  any  other  rea- 
son, a  supplemental  bill,  or  a  bill  in  the  nature  of  a  supplemental  biO,  may  be 
necessary  to  be  filed  in  the  cause,  leave  to  file  the  same  may  be  granted  by  any 
judge  of  the  court  upon  proper  cause  shown,  and  due  notice  to  the  other  party, 
who  must  thereupon  demur,  plead,  or  answer  thereto  within  a  certain  time  lim- 
ited. And  under  the  liberal  practice  of  the  courts  they  will  not,  under  this  rule, 
on  such  an  application,  proceed  to  try  the  cause,  and  to  determine  questions 
which  may  more  appropriately  be  raised  by  demurrer,  even  though  tlie  com- 
plainant's right  upon  the  facts  set  forth  in  the  supplemental  bill  is  very  doubt- 
ful :  Oregon  &  Transcontinental  Co.  v.  N.  P.  R.  R.,  82  Fed.  Rep.  428. 

It  is  also  provided  by  Rules  in  £q.  U.  8.  No.  Iviii.,  that  it  shall  not  be 
necessary  in  such  bill  to  set  forth  any  of  the  statements  of  the  original  soit, 
unless  special  circumstances  may  require  it 

'  Eades  v.  Harris,  1  N.  C.  C.  280.     But  as  to  assignment  by  a  sole  plaintiff, 
see  Clum  9.  Crafts,  12  Law.  J.  Ch.  112;  White  on  Suppl.  178;  Booth  v. 
Creswicke,  8  Sim.  852 ;  and  see  Sedgwick  o.  Cleveland,  7  Paige  287. 
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sequent  transfer^  and  praying  to  have  the  same  relief  against  him 
as  was  originally  asked  against  his  alienor.  In  all  cases,  however^ 
such  an  alienee,  acquiring  his  interest  pendente  lite,  is  bound  by  the 
proceedings  in  the  suit,  and  depositions  taken  after  the  assignment, 
and  before  he  became  a  party,  may  be  used  against  him,  as  they 
might  have  been  used  against  the  party  under  whom  he  claims.^ 

If,  on  the  other  hand,  the  transfer  be  by  act  of  law,  as  on  bank- 
ruptcy or  insolvency,  the  rule  as  to  alienation  pendente  lite  does  not 
apply ;  but  the  suit  becomes  defective  for  want  of  the  assignees.' 
If,  therefore,  the  bankrupt  is  a  defendant,  the  plaintiff  must  either 
dismiss  his  suit,  and  go  in  under  the  bankruptcy,  or  must  add  the 
assignees  by  supplemental  bill,  praying  the  same  relief  against  them 
as  might  have  been  had  against  the  bankrupt  f  and  if  the  relief 
originally  asked  were  payment  of  money,  he  should  further  pray 
for  liberty  to  prove  against  the  estate.^  If  the  bankrupt  were  a 
party,  not  in  respect  of  a  liability,  but  in  respect  of  an  interest,  the 
assignees  must  of  course  be  joined ;  and  if  the  plaintiff  n^lect  to 
add  them,  they  may  themselves  file  a  supplemental  bill  after  notice 
to  him  of  their  intention.'  If  the  plaintiff  be  the  party  becoming 
bankrupt^  he  is  placed  under  an  incapacity  (permanent  or  temporary 
as  the  case  may  be)  of  proseoiting  the  suit  And  unless  his  as- 
signees file  a  supplemental  bill,  and  so  take  proceedings  to  sustain 
the  original  suit,  it  would  in  strictness,  after  the  usual  time,  be  dis- 
missed with  costs,  for  want  of  prosecution.  But  in  cases  where 
the  bankrupt  is  the  sole  plaintiff,  the  modem  practice  is  to  order 
that  it  be  dismissed  without  costs,  unless  within  a  limited  time  a 
supplemental  bill  be  filed.* 

*The  doctrine  as  to  alienation  by  act  of  law  is  also  ap-   r«4i  nn 
plicable  where  the  interest  of  a  plaintiff  suing  in  auter 
droit  entirely  determines  by  death  or  otherwise,  and  some  other  per- 
son becomes  entitled  in  the  same  right ;  e.  g.,  where  an  executor  or 

>  Mitf.  78,  74. 

'  Kitchens  v.  Congreye,  4  Sim.  420  ;  Lee  v.  Lee,  1  Hare  621.  See  on  these 
distinctions,  Sedgwick  v.  Cleveland,  7  Paige  290. 

'  Monteith  v.  Taylor,  9  Ves.  615. 

^  £z  parte  Thompson,  2  M.  D.  &  D.  761 ;  Thompson  v.  Derham,  1  Hare 
858. 

*  Phillips  V.  Clark,  7  Sim.  281. 

*  Mitf.  66,  67 ;  Lee  v.  Lee,  1  Hare  621 ;  Eilminster  v.  Pratt,  1  Id.  682 ; 

Whitmore  o.  Oxborrow,  1  Coll.  91. 
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administrator  becomes  entitled  upon  the  determination  of  an  ad'* 
ministration  durante  minori  oetate  or  pendente  lUcy  and  in  aach  cases 
the  suit  may  be  added  to  and  continued  hy  supplemental  bill.^ 
The  same  rule  was  formerly  applicable  on  the  death  of  the  assigneeB 
of  a  bankrupt  or  insolvent ;  but  it  is  now  enacted  that  where  such 
assignees  are  plaintiffs  no  fresh  bill  shall  be  required,  but  the  names 
of  &e  new  assignees  shall  be  substituted  in  the  subsequent  pro- 
ceedings.' 

In  the  case  also  of  a  plaintiff  suing  as  the  representative  of  a 
class,  e,  g.y  of  creditors  or  legatees,  a  similar  principle  is  applied 
after  decree.  The  plaintiff,  until  decree,  has  the  sole  interest  in  the 
suit,  and  therefore,  on  abatement  by  his  death,  his  personal  repre- 
sentative can  alone  revive.  But,  after  a  decree,  all  the  members  of 
the  class  are  interested,  and  therefore  if  an  abatement  then  occnis^ 
and  the  personal  representative  declines  to  revive,  it  is  almost  a 
matter  of  course  to  permit  any  other  member  of  the  daas  to  file  a 
supplemental  bilL* 

When  a  defect  in  respect  of  parties  is  caused  by  the  rise  of  a 
new  interest,  it  cannot  be  remedied  by  a  supplemental  biU,  but  a 
bill  must  be  filed  in  the  nature  of  a  supplement,  restating  the  case 
against  the  new  party,  and  praying  an  independent  decree.  The 
reason  of  this  is,  that  the  interest  in  respect  of  whidi  he  is  intio* 
duced  is  not  derived  from  any  former  litigant,  and  has  not  been 
previously  represented  in  the  suit,  so  that  he  cannot  be  bound  by 
what  has  taken  place,  but  is  entitled  to  have  the  entire  case  proved 
anew,  and  an  independent  decree  made.^  The  instance  most  usually 

>  Mitf.  64. 

'  6  Geo.  4,  0.  16,  B.  67 ;  7  Geo.  4,  c.  57,  a.  86 ;  Bunbrigige  v.  Blair,  Yomige 
886 ;  Man  v.  Ricketta,  7  Beav.  484.  The  propriety  of  the  diatinction  aa  to 
the  character  of  bill  to  be  filed  in  the  caae  of  the  determination  of  the  intereat 
of  the  plaintiff  suing  in  outer  droit,  and  of  the  determination  of  that  of  a  plain- 
tiff suing  in  his  own  right,  which  ia  in  effect  incorporated  in  the  text,  from 
Lord  Redeadale's  Equity  Pleading,  is  doubted  by  Mr.  Juatice  Story.  He  eoo- 
siders  that  in  both  cases  the  bill  should  be  an  original  in  the  nature  of  a  sap- 
plemental  bill,  for  it  brings  forward,  in  either  caae,  new  intereata  by  new  paitiea : 
Story  Eq.  PL,  $  840,  in  note. 

*  Houlditch  V.  Donegall,  1  S.  &  S.  491 ;  Dixon  v.  Wyatt,  4  Mad.  892;  9 
Dan.  Ch.  P.  1109. 

*  See  Campbell  v.  N.  T.,  85  Fed.  Rep.  14,  where  thia  reaaoning  doea  not 
aeem  to  apply. 
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given  of  an  interest  of  this  class,  is  that  of  an  eodesiastical 
♦person  suooeeding  to  a  benefice,  of  which  the  former 
holder  was  before  the  conrt.  The  interest  which  such  a  ■-  -■ 
person  holds  is  obviously  independent  of  the  prior  holder ;  and 
therefore,  if  the  claim  is  pursued  against  him,  he  must  be  added  to 
the  suit  hj  a  bill,  which,  though  in  some  sense  supplementary,  is 
in  strictness  original,  and  is  called  an  original  bill  in  the  nature  of 
supplement.  On  such  a  bill  a  new  defence  may  be  made;  the 
pleadings  and  depositions  cannot  be  used  in  the  same  manner  as  if 
filed  or  taken  in  the  same  cause ;  and  the  decree,  if  any  has  been 
made,  is  not  otherwise  of  advantage,  than  as  it  may  induce  the  court 
to  make  a  similar  decree.^ 

The  rule,  that  an  original  bill  in  the  nature  of  supplement  must 
reopen  the  litigation,  is  modified  in  the  case  of  a  remainder  after 
an  estate  tail,  where  such  remainder  falls  into  possession  pending 
the  suit.  We  have  already  seen  that  the  estate  tail  is  held  to  rep- 
resent the  entire  inheritance,  and  that,  notwithstanding  the  general 
doctrine  as  to  parties,  the  remainderman  need  not  be  before  the 
court  until  his  estate  falls  into  possession.  When  that  event  occurs, 
he  must  be  added  to  the  suit  The  bill  for  this  purpose  is  in 
strictness  original,  in  the  nature  of  supplement,  because  the  remain- 
derman makes  title  under  no  previous  litigant  But  in  respect  of 
the  rule  enabling  the  tenant  in  tail  to  represent  the  inheritance,  it 
is  so  fiur  treated  as  supplemental  that  the  remainderman  will  be 
bound  by  the  previous  proceedings,  unless  he  can  establish  any 
special  distinction  between  his  own  case  and  his  predecessor's.*  A 
question  of  the  like  character  may  occur  where  a  suit  has  been 
commenced  against  a  tenant  for  life  and  the  ultimate  remainder- 
man, and  an  intermediate  tenant  in  tail  has  been  bom  pending  the 
litigation.  The  bill  for  adding  the  tenant  in  tail  as  a  party  will 
be  strictly  original  in  the  *nature  of  supplement.  But  it  . 
may  be  presumed  that  the  court,  in  suffering  the  suit  to  l-  ^ 
proceed  in  its  previous  form,  implies  that  such  tenant  in  tail,  when 
brought  before  it,  shall  be  bound  by  the  previous  proceedings.' 

^  Mitf.  78 ;  Lloyd  o.  Johnes,  9  Yes.  54,  55 ;  Attorney-General  v,  Foster,  2 
Hare  81 ;  IS  Sim.  282. 

*  Mitf.  €8,  78 ;  Lloyd  v.  Johneii,  9  Tes.  87. 
■  Gifiard  v.  Hort,  1  Scb.  &  L.  408 ;  Lloyd  v,  Jobnes,  9  Yes.  59. 

695 


412  ADAMSES  IHXrrRINE  OP  EQumr. 

The  frame  of  an  original  bill  in  the  nature  of  supplement,  is  simi- 
lar to  that  of  a  supplemental  bill ;  viz.^  it  states  the  original  bill  and 
proceedings^  and  the  supplemental  matter^  and  prays  the  same  re- 
lief against  the  new  defendant  as  if  he  had  been  originally  a  party 
to  the  suit.  But  it  is  subject  to  the  distinction^  that  as  the  pro- 
ceedings in  the  original  suit  are  not  conclusive^  an  averment  that 
certain  statements  were  made  therein  is  not  regular,  and  the  facts 
should  be  again  averred  and  put  in  issue.  This  may  be  done 
either  by  restating  the  whole  case  in  its  original  form,  and  then 
stating  that  the  original  bill  was  filed  containing  statements  to 
that  effect,  or  by  stating  the  contents  of  the  original  bill,  as  in  an 
ordinary  case  of  supplement,  coupled  with  an  averment  of  thar 
correctness.^ 

Where  a  necessary  party  has  been  omitted  at  the  commencement 
of  the  suit,  but  the  regular  time  for  amendment  has  been  allowed 
to  pass,  he  may  in  like  manner  be  added  to  the  suit  by  a  bill, 
generally  termed  supplemental,  but  which  would,  perhaps,  be  more 
accurately  called  original  in  the  nature  of  a  supplement.* 

Where  a  defect  in  the  issue  between  the  existing  parties  is  caused 
by  the  occurrence  of  new  matter,  it  is  remedied  by  a  supplemental 
bill. 

It  should  be  observed,  however,  that  in  order  to  warrant  its  in- 
troduction, the  new  matter  must  be  supplemental  to  the  old.*  I^ 
therefore,  it  is  meant  to  show  a  new  title  in  the  plaintiff,  it  is  in- 
admissible ;  e.  g.y  where  a  party  having  filed  his  bill  as  heir-at- 
law,  afterwards,  on  his  heirship  being  disproved,  purchased  a  title 

1  Attorney-General  v.  Foster,  2  Hare  81 ;  Lloyd  o.  Jobnes,  9  Yes.  87. 

'  Mitf.  61 ;  Jenkins  r.  Cross,  15  Sim.  76 ;  see  O'Hara  v.  Shepberd,  S  Md. 
Ch.  806.  So  a  complainant  who  has  dismissed  the  bill  against  a  defendant 
who  had  appeared,  if  others  of  the  defendants  object  that  be  is  a  necessary 
party,  is  entitled  to  file  a  supplemental  bill  to  bring  him  again  before  the  court : 
Wellesley  v.  Wellesley,  17  Sim.  59. 

*  A  new  title,  or  new  interest,  may  be  set  np  by  a  supplemental  bill,  where 
the  title  relied  upon  in  an  original  bill  is  sufficient  to  entitle  the  plaintifi*  to  re- 
lief;  but  a  confessedly  bad  title,  thus  relied  upon,  cannot  be  supported  by  a 
title  subsequently  acquired,  which  is  sought  to  be  introduced  by  way  of  sup- 
plement: Winn  9.  Albert,  2  Md.  Ch.  42;  Bank  of  Kentucky  v.  Schuylkill 
Bank,  1  Pars.  £q.  222 ;  Killinger  v.  Hartman,  21  Neb.  297 ;  Straoghan  v. 
Hall  wood,  80  W.  Va.  274. 
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from  the  devisee ;  for  the  *plaintiff  must  stand  or  fall  by  r^^.^ o-^ 
such  title  as  he  had  when  his  bill  was  filed.^  If,  agsun,  it 
be  merely  new  evidence  of  the  original  equity,  it  does  not  appear 
neoessary  to  have  a  supplemental  bill.  But  it  seems  that  the 
proper  course  would  be  to  move  specifically  for  leave  to  examine 
witnesses  on  the  new  matter,  and  to  have  their  depositions  read  at 
the  hearing,*  or  if  discovery  is  required,  to  file  a  supplemental  bill 
for  that  purpose  alone.* 

If  the  new  matter  be  really  supplemental,  i.  6.,  if,  leaving  the 
original  equity  mitouched,  it  varies  the  form  in  which  relief  must 
be  given,  or  creates  the  necessity  for  additional  relief,  the  defect 
must  be  remedied  by  a  supplemental  bill,  stating  the  new  matter, 
and  praying  the  consequent  relief;  e.g,,  where  the  original  bill 
prayed  an  injunction  against  an  action  at  law,  but,  in  consequence 
of  the  refusal  of  an  interlocutory  injunction,  the  plaintiff  at  law 
recovered  during  the  pendency  of  the  suit.  But  the  evidence  under 
such  a  bill  must  be  confined  to  the  new  matter ;  and  if  publication 
has  passed  in  the  original  cause,  and  witnesses  are  examined  in  the 
supplemental  suit  as  to  matters  previously  in  issue,  their  depositions 
cannot  be  read.^ 

If  material  facts,  which  existed  when  the  suit  began,  are  dis- 
covered when  the  time  for  amendment  is  passed,  they  may  be 
introduced  by  supplemental  bill,  provided  they  corroborate  the 
case  already  made  f  but  if  the  object  of  introducing  them  is  to 
vary  that  case,  so  as  to  produce  two  inconsistent  statements,  they 
are  inadmissible  by  way  of  supplement,  and  the  plaintiff  must 
obtain  special  leave  to  amend.* 

*  Tonkin  v.  Lethbridge,  Coop.  48 ;  Barfield  v,  Kelljr,  4  Buss.  855 ;  Pritch- 
ard  V.  Draper,  1  R.  &  M.  191 ;  Mntter  v,  Chauvel,  5  Rass.  42 ;  Bampton  v. 
Birchall,  6  Beav.  880 ;  1  Phill.  568 ;  see  Wright  t7.  Yemon,  1  Drewry  68. 

'  Miiner  v.  Harewood,  17  Yes.  148 ;  Adams  v.  Dowding,  2  Madd.  58. 

*  Miiner  v.  Harewood,  17  Yes.  148 ;  Usborne  v.  Baker,  2  Madd.  879. 

*  Pinkus  V.  Peters,  5  Beav.  258 ;  Malcolm  v,  Scott,  3  Hare  89 ;  Nelson  v. 
Bridges,  2  Beav.  289 ;  Catton  r.  Carlisle,  5  Madd.  427 ;  2  Dan.  Ch.  P.  1490; 
Mitf.  826. 

*  See  Story  Eq.  PL,  §  888 ;  Barringer  o.  Burke,  21  Ala.  765 ;  Gregory  v, 
Yalentine,  4  £dw.  Ch.  282 ;  Hope  v.  BrinckerhofiT,  Id.  848 ;  Green  v.  Turner, 
86  Ark.  17. 

*  Mitf.  55,  62 ;  Colecloogh  v,  Evans,  4  Sim.  76 ;  Crompton  v.  Wombwell, 
Id.  628 ;  Attorney-General  v.  Fishmongers'  Company,  4  M.  &  C.  9 ;  Walford 
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r'*'414l  *^^  ^^  ^^^  ^^  determined  on  an  analogous  principle^ 
that  where  the  defendant  was  an  in&nt  at  the  date  of  the 
original  bill,  so  that  no  discovery  could  be  obtained,  the  plaintiff 
might  file  a  supplemental  bill  on  his  coming  of  age,  requiring  him 
to  answer  those  interrogatories  of  the  original  bill  which  were  not 
originally  answered  by  him.* 

The  frame  of  a  supplemental  bill,  whether  strictly  so  termed,  or 
one  which  is  original  in  the  nature  of  supplement^  is  similar  in 
principle  to  that  of  an  original  bill*  It  states  the  filing  of  the 
former  bill,  and  recapitulates  so  much  of  its  statement  as  is  required 
to  show  the  bearing  of  the  supplemental  matter;  coupling  with 
such  recapitulation,  if  the  bill  be  original  in  the  nature  of  supple- 
ment, a  substantive  averment  that  the  statement  is  conect.'  It 
then  states  the  original  prayer  for  relief,  the  proceedings  in  the  suit^ 
and  the  supplemental  matter ;  and  concludes,  if  it  be  not  for  dis- 
covery alone,  with  the  appropriate  prayer  for  relief.  With  respect 
to  the  parties  against  whom  process  should  be  prayed,  the  prindple 
which  has  been  already  stated  in  r^ard  to  original  bills,  applies 
equally  to  those  of  a  supplemental  kind,  viz.,  that  all  persons  must 
be  parties  who  are  interested  in  the  relief  sought.  The  plaintiflb 
in  the  original  suit  are  in  all  cases  so  interested,  and  must  be  joined 
either  as  plaintifb  or  as  defendants.'  But  the  defendants  are  not 
necessarily  in  the  same  position,  and  the  test  with  r^ard  to  them 
appears  to  be,  that  if  any  supplemental  matter  is  introduced,  whidi 
may  affect  their  interests,  or  if  a  new  party  is  introduced,  with 
whom  they  may  have  rights  to  litigate,  and  against  whom,  theie- 
fi)re,  they  are  entitled  to  state  their  case  on  the  record,  they  are 

9.  Pemberton,  18  Sim.  442;  Blackburn  v.  Stanilund,  15  Id.  64;  llaynjurd  v. 
Green,  SO  Fed.  Rep.  648 ;  tbough  such  an  objection  may  be  waived  by  ood^ 
ting  to  demur  to  the  bill  on  that  ground  and  going  to  a  hearing  upon  the  merits : 
Crump  V,  Perking,  18  Fla.  858.  But  where  the  subject-matter  and  title  remain 
the  same,  it  is  no  objection  that  a  supplemental  bill  introduces  matt^  which 
may  vary  the  relief  to  which  the  complainant  is  entitled :  Ramy  v.  Green,  18 
Ala.  771 ;  Bank  of  Kentncky  v.  Schuylkill  Bank,  1  Pars.  £q.  292;  Grabeo- 
heimer  v,  Blum,  68  Tex.  869.  And  a  supplemental  bill  may  Mmetimes  be 
treated  as  an  amendment :  Gage  v,  Parker,  108  Til.  528. 

>  Waterford  v.  Knight,  9  Bligh  N.  S.  807 ;  8  CI.  &  F.  270. 

'  49th  Order  of  May,  1841 ;  Tigers  v.  Lord  Audley,  9  Sim.  72 ;  Griffith  v. 
Ricketts,  8  Hare  476. 

*  Fallows  17.  Williamson,  11  Yes.  806. 
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necessary  parties  to  the   supplemental   suit;  but  they  are  not 
^necessary  parties  if  the  supplemental  matter  is  imma-   r:ic4ie-i 
terial  to  them,  or  if  the  new  party  is  added  in  respect  of 
an  interest  in  the  plaintiff  alone.^ 

If  the  bill  be  not  for  discovery  alone^  the  cause  must  be  heard 
on  the  supplemental  matter  at  the  same  time  that  it  is  heard  on  the 
original  bill,  and  a  decree  must  be  taken  in  both  suits,  or  if  the 
cause  has  been  already  heard,  it  must  be  further  heard  on  the  sup- 
plemental matter,  and  a  decree  taken  thereon. 

If  new  matter  occurs  or  is  discovered  after  the  decree,  it  is  not 
properly  matter  of  supplement,  but  may  be  introduced  into  the 
cause,  if  necessary,  by  a  biU  expressly  framed  for  the  purpose,  and 
called  a  bill  to  execute  or  to  impeach  a  decree. 

A  bill  to  execute  a  decree  is  a  bill  assuming  as  its  basis  the 
principle  of  the  decree,  aud  seeking  merely  to  carry  it  into 
effect'    For  example,  such  a  bill  may  be  filed  where  an  omission 

'  Mitf.  75;  Dyson  v.  Morris,  1  Hare  118;  Jones  v.  Howells,  2  Id.  842; 
Holland  v.  Baker,  8  Id.  68.  A  supplemental  suit  grails  into  the  original  suit 
the  new  parties  brought  before  the  court  by  the  supplemental  suit,  and  enables 
the  court  to  deal  with  the  parties  to  both  records  as  if  they  were  all  parties  to 
the  same  record.  A  defendant  to  an  original  suit  is  not  to  be  made  a  party  to 
a  supplemental  suit,  on  the  mere  ground  of  right  to  question  the  representative 
character  of  the  defendant  to  the  supplemental  suit ;  for  his  character  to  sus- 
tain that  title  cannot  be  tried  in  a  court  of  equity :  Wilkinson  v.  Fowkes,  9 
Hare  198. 

The  original  defendants  are  necessary  parties  to  a  supplemental  bill,  where 
the  supplemental  suit  is  occasioned  by  an  alteration  after  the  original  bill  is 
filed,  affecting  the  rights  and  interests  of  the  original  defendants  as  represented 
on  the  records;  but  they  are  not  necessary  parties  to  a  supplemental  bill, 
where  there  may  be  a  decree  npon  the  supplemental  matter  against  the  new 
defendants,  unless  the  decree  will  affect  the  interests  of  the  original  defendants ; 
nor  are  they  necessary  parties  where  the  supplemental  bill  is  brought  merely  to 
introduce  formal  parties:  Wilkinson  v.  Fowkes,  9  Hare  198. 

When  a  supplemental  bill  brings  new  parties  into  court,  it  is  as  to  them  a 
new  suit,  and  is  to  be  considered  as  being  commenced  when  the  supplemental 
bill  is  filed  in  the  office :  Moi^an  v,  Morgan,  10  6a.  297. 

A  supplemental  bill,  however,  is  to  be  considered  as  part  of  the  original  bill ; 
and  if,  upon  the  whole  record,  the  complainant  is  entitled  to  relief,  it  will  be 
decreed  him:  Cunningham  v.  Rogers,  14  Ala.  147. 

*  See,  on  this  subject.  Story  £q.  PL,  §  429.  A  supplemental  bill  may  be 
filed  as  well  after  as  before  a  decree ;  and  if  after,  may  be  either  in  aid  of  a 
decree,  that  it  may  be  carried  into  full  execution,  or  that  proper  directions  may 
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has  been  made  in  consequence  of  all  the  facts  not  being  distincdy 
on  the  record  ;*  or  where^  owing  to  the  n^lect  of  parties  to  pi-ooeed 
under  a  decree,  their  rights  have  become  embarrassed  hy  subsequent 
events,  and  a  new  decree  is  necessary  to  ascertain  them  ;*  or  where 
a  decree  has  been  made  hj  an  inferior  court  of  equity,  the  jurisdic- 
tion of  which  is  not  equal  to  enforce  it.'  And  a  bill  of  the  same 
nature  is  sometimes  exhibited  hy  a  person  who  was  not  a  party, 
nor  claims  under  a  party,  to  the  original  decree,  but  daims  in  a 
similar  interest,  or  is  unable  to  obtain  the  determination  of  his  own 
rights  until  the  decree  is  carried  into  execution.^  The  distinguish- 
ing feature  of  a  bill  of  this  class  is,  that  it  must  carry  out  the 
principle  of  the  former  decree*  It  must  take  that  principle  as  its 
r*4lfi1  ^^>  ^^^  must  seek  merely  to  supply  omissions  in  *the 
decree  or  proceedings,  so  as  to  enable  the  court  to  give 
effect  to  its  decision.  If  it  goes  beyond  this,  it  is  in  truth  a  bill  to 
impeach  the  decree,  and  is  subject  to  the  restrictionB  which  will  be 
hereafter  considered  as  imposed  on  bills  of  that  class.*  It  appears, 
however,  that  although  the  plaintiff  in  such  a  bill  cannot  impeach 
the  decree,  yet  the  defendant  is  not  under  the  same  restriction.  If 
the  decree  can  be  enforced  by  the  ordinary  process,  it  will  be 
assumed,  until  reversal,  to  be  correct  And  even  where  a  decree  is 
required  in  aid,  the  same  assumption  will  be  generally  made.  -  But 
it  is  competent  for  the  court,  in  respect  of  the  special  application, 
to  examine  the  decree,  and  if  it  be  unjust,  to  refuse  enforcement.* 
A  bill  to  impeach  a  decree  is  either  a  bill  of  review,  a  supple- 
mental bill  in  the  nature  of  review,  an  original  bill  of  the  same 
nature,  or  an  original  bill  on  the  ground  of  fraud.  There  is  also 
another  class  of  bills  mentioned  by  Lord  Bedesdale,  termed  "  bills 

be  giTen  upon  some  matters  omitted  in  the  original  bill  or  not  pat  in  issue  hy 
it,  on  the  defence  made  to  it:  O'Hara  v.  Shepherd,  8  Md.  Ch.  806.  See 
Morrison  t7.  Searight,  4  Baxt.  479. 

1  Hodson  V.  Bali,  1  Ph.  181. 

'  Mitf.  95.  *  Id.  96. 

«  Id.  95;  2  Dan.  Ch.  P.  1405;  Oldham  v.  Eboral,  1  Coop,  Sel.  Ca.  87. 

*  Hodson  V.  Ball,  11  Sim.  456 ;  1  Ph.  177 ;  Toulmin  v.  Copland,  4Uare41; 
Davis  v.  Bluck,  6  Beav.  893 ;  O'Hara  v.  Shepherd,  8  Md.  Ch.  806. 

•  Mitf.  96 ;  2  Dan.  Ch.  P.  1407 ;  HamUton  v.  Houghton,  Bligh  O.  S.  169. 
In  certain  cases  the  defendant  has  the  right,  after  decree,  to  file  a  supplemental 
bill,  to  bring  new  and  necessary  parties  before  the  court :  Lee  v.  Lee,  1 7  Jar. 
272;  affirmed,  17  Jur.  607. 
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to  suspend  or  avoid  the  operation  of  decrees/'  They  appear^  how- 
ever, to  be  adapted  only  to  contingencies  arising  from  pablic  events ; 
and  as  the  instances  of  them  which  are  to  be  found  in  the  books 
originated  chiefly  in  the  embarrassments  occasioned  by  the  Great 
Bebellion,  they  are  to  be  considered  with  much  caution.^ 

A  bill  of  review  is  used  to  procure  the  reversal  of  a  decree  after 
signature  and  enrollment.  It  may  be  brought  upon  error  of  law 
apparent  on  the  decree,  or  on  occurrence  of  discovery  of  new 
matter.'  In  the  former  case  the  bill  may  be  filed  without  leave 
of  the  court,  but  the  error  complained  of  must  not  be  mere  error 
in  the  decree,  as  on  a  mistaken  judgment,  which  would  in  effect 
render  a  bill  of  review  a  mere  substitute  for  an  appeal,  but  it 
must  be  error  apparent  on  the  fiace  of  the  decree,  as  in  the  case 

■ 

>  Mitf.  74 ;  2  Dan.  Ch.  P.  1408. 

•  See  on  this  subject,  Story  £q.  PI.,  §414;  Riddle's  Estate,  19  Pa.  St. 
483 ;  Creed  v.  Lancaster  Bank,  1  Ob.  St.  1 ;  Dacker  v.  Belt,  8  Md.  Cb.  IS ; 
U.  S.  V.  Samperyac,  1  Hempst.  118;  Sloan  v.  Wbiteman,  6  Ind.  484;  Rush 
V.  Madeira,  14  B.  Mon.  21 2 ;  Olapp  v.  Thaxton,  7  Gray  884 ;  Thompson  v. 
Goulding,  5  Allen  81 ;  Burgess  v.  Pope,  92  111.  255 ;  Buffington  v.  Harvey, 
95  U.  8.  99 ;  Eyeland  v.  Stephenson,  45  Mich.  894 ;  Inrin  v.  Meyrose,  2 
McCrary  0.  Ct.  244 ;  McCall  v.  McCurdy,  69  Ala.  65.  In  Georgia  it  has 
been  to  a  great  extent  superseded  by  a  motion  for  a  new  trial :  Brower  v. 
Cothran,  75  Qa.  9. 

In  England  it  is  held  that  the  error  in  matter  of  law,  for  which  a  bill  of 
review  will  lie,  must  be  apparent  on  the  face  of  the  decree.  In  the  United 
States  in  general,  however,  decrees  are  usually,  and  by  the  Rules  in  Equity  in 
the  United  States  Courts  No.  Ixxxvi.,  and  in  Pennsylvania  No.  xiv.,  neces- 
sarily drawn  up  without  any  statement  of  the  facts  upon  which  they  are  based, 
and  without  embodying  even  the  substance  of  the  bill,  answer,  and  other  pro- 
ceedings. Under  these  circumstances,  therefore,  the  rule  is  so  far  modified  in 
this  country,  that  upon  the  whole  record,  consisting  of  the  bill,  answer,  and 
other  pleadings  and  decrees,  but  not  the  evidence  at  large,  a  bill  of  review  for 
error  apparent  may  be  founded :  Whiting  v.  Bank  of  U.  S.,  IS  Pet.  6 ; 
Dexter  r.  Arnold,  5  Mason  811 ;  Webb  v.  Pell,  8  Paige  868;  Story  Eq.  PI., 
§  407  ;  Riddle's  Estate,  19  Pa.  St.  488 ;  Davis  v.  Speiden,  8  MacArthur  (D.  C), 
288  ;  Rawlings  v.  Rawlings,  75  Ta.  76  ;  Rodgers  v.  Dibrell,  6  Lea  (Tenn.)  69 ; 
Shelton  v.  Van  Eleeck,  106  U.  S.  582;  Brown  o.  White,  16  Fed.  Rep.  900  ; 
Tankersly  v,  Pettis,  61  Ala.  854 ;  Enochs  o.  Harrelson,  57  Miss.  465 ;  Ashford 
V.  Patton,  70  Ala.  479.  On  a  bill  of  review  it  is  not  allowable  to  hear  the 
whole  case  as  though  it  had  never  been  passed  upon,  and  render  an  original 
decree :  Burgess  v.  Pope,  92  111.  255. 
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of  an  absolute  *decree  against  an  infant^  Errors  in  form 
I-  ^  oxjly,  though  apparent  on  the  face  of  the  decree,  and  mere 
matters  of  abatement,  seem  not  to  have  been  considered  sufficient 
ground  for  review.'  Where  a  bill  of  review  is  founded  on  the 
occurrence  or  discoveij  of  new  matter,  the  leave  of  the  court  must 
be  first  obtained  ,**  and  this  will  not  be  granted  except  on  an  affi- 
davit satisfying  the  court  that  the  new  matter  could  not  hy  reason- 
able  diligence  have  been  produced  or  used  hy  the  applicant  at  the 
time  when  the  decree  was  made;  and  showing  also  that  sudi 
new  matter  is  relevant  and  material,  either  as  evidence  of  matter 
formerly  in  issue,  or  as  constituting  a  new  issue,  and  is  such  as,  if 
previously  before  the  court,  might  probably  have  occasioned  a  dif- 
ferent decision.^  If  such  a  bill  is  filed  without  leave,  it  will  be 
taken  off  the  file,  or  the  proceedings  stayed.* 

■  Mitf.  S4;  Peny  v.  Phelips,  17  Ves.  179;  Ross  v.  Prentifli,  4  McLean 
106 ;  Seguin  v,  Maverick,  24  Texas  534 ;  Bartlett  v.  Fifield,  45  N.  H.  SI. 

'  Mitf.  85;  Guerry  o.  PeriTmaii,  12  6a.  14 ;  Dexter  o.  Amcdd,  5  Maaon 
812. 

*  Finley  v.  Taylor,  8  Baxter  (Teon.)  237 ;  Jacks  o.  Adair,  33  Aik.  161 ; 
Webster  v.  Diamond,  36  Id.  582. 

*  Mitf.  84-87 ;  Partridge  v.  Usboume,  5  Bass.  195 ;  Hongaie  r.  Gascojne, 
2  Ph.  25 ;  Ross  v.  Prentiss,  4  McLean  106 ;  £x  parte  Do}'le,  14  R.  L  55. 
So,  in  general,  a  bill  of  review  may  be  dismissed  on  the  ground  of  laekes : 
Cent.  Ga.  Bank  v,  Iverson,  78  Ga.  19 ;  Putnam  v,  Clark,  36  N.  J.  £q.  33 ; 
Ketchum  o.  Breed,  66  Wis.  85. 

*  Hodson  V.  Ball,  11  Sim.  456 ;  1  Ph.  177 ;  Toahnin  v.  Copland,  4  Hare 
41 ;  Simpson  v.  Watts,  6  Rich.  £q.  864 ;  Thomas  v.  Rawlings,  34  Bear.  50; 
Winchester  v.  Winchester,  1  Head.  460.  See,  on  the  subject  of  bills  of  re> 
view  for  newly-discovered  matter.  Story  £q.  PL,  §  412. 

A  bill  of  review  for  new  facts  or  newly-discovered  facts  must  aver  that  such 
facts  came  to  the  knowledge  of  the  complainant  within  nine  months  prior  to 
the  filing  of  his  bill:  Hitch  o.  Fenby,  4  Md.  Ch.  190;  Dexter  v.  Arnold, 
5  Mason  812 ;  Ridgeway  v.  Toram,  2  Md.  Ch.  308 ;  Simpson  v.  Watts,  6 
Rich.  £q.  864 ;  Stevens  v.  Dewey,  1  Williams  (Vt.)  688.  All  the  parties  to 
the  original  decree,  or  their  representatives,  mast  be  parties :  Friley  v.  Hen- 
dricks, 27  Miss.  412 ;  Curry  v.  Peebles,  S3  Ala.  225 ;  unless  they  were  uimeoes- 
sary  parties :  King  o.  Dundee,  etc.,  Co.,  28  Fed.  Rep.  33. 

So,  such  a  bill  cannot  be  maintained  where  the  newly-discovered  evidence 
upon  which  the  biU  purports  to  be  founded  goes  to  impeach  the  character  of 
witnesses  examined  in  the  original  suit  Nor  can  it  be  maintained  where  the 
newly-discovered  evidence  is  merely  cumulative,  and  relates  to  a  collateral 
fact  in  the  issue,  not  of  itself,  if  admitted,  by  any  means  decisive  or  oontroll- 
ing :  Aholts  o.  Durfee,  122  DL  286 ;  Ketchum  r.  Breed,  66  Wis.  85 ;  and  see 
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A  bill  of  review^  on  new  matter  discovered^  has  been  permitted 
even  after  an  affirmance  of  the  decree  in  Parliament ;  but  it  may 
be  doubted  whether  a  bill  of  review  on  error  apparent  can  be 
brought  after  such  affirmance.^  If  a  decree  has  been  reversed  on 
bill  of  review^  another  bill  of  review  maj  be  brought  upon  the 
decree  of  reversal.  But  when  twenty  years  have  elapsed  from  the 
time  of  pronouncing  a  decree,  which  has  been  signed  and  enroUed, 
a  bill  of  review  cannot  be  brought  f  and  aft;er  a  demurrer  to  a  bill 
of  review  has  been  allowed,  a  new  bill  of  review  on  the  same 
ground  cannot  be  brought.' 

It  is  a  rule  of  the  court  that  the  bringing  of  a  bill  of  review 
shall  not  prevent  the  execution  of  the  decree  impeached,  and  that 
a  party  shall  not  be  allowed,  except  under  very  ^special 
circumstances,  to  file  or  prosecute  such  a  bill,  unless  he  ^        -■ 
performs  at  the  proper  time  all  that  the  decree  commands.^ 

Connolly  V.  Connolly,  S2  Gratt.  (Va.)  657 ;  such  as  the  question  of  adequacy 
of  price,  when  the  main  question  was  whether  a  deed  was  a  deed  of  sale  or  a 
mortgage:  Southard  v.  Russell,  16  How.  (U.  S.)  M7.  The  new  matter  must  also 
be  such  as  the  party  could  not  by  the  use  of  reasonable  diligence  have  known : 
Story  Eq.  PL,  §  414 ;  Dexter  v.  Arnold,  5  Mass.  812;  Idvingston  i;.  Hubbs, 
8  Johns.  Ch.  124 ;  Ridgeway  v.  Toram,  2  Md.  Ch.  808 ;  Hatcher  v.  Hatcher, 
77  Va.  600;  Hill  i;.  Maury,  21  W.  Va.  162;  Murphy  v.  Savannah,  78  6a. 
268 ;  Spill  v.  Celluloid  Mfg.  Co.,  22  Fed.  Rep.  94 ;  Partridge  v.  Perkins,  82 
N.  J.  £q.  899;  Carmichael  v.  Snodgrass,  6  Lea  (Texm.)  188;  Clark  v. 
Garrett,  Id.  262. 

'  Where  a  case  is  decided  by  an  Appellate  Court,  and  a  mandate  is  sent  down 
to  the  court  below  to  carry  out  the  decree,  a  bill  of  review  will  not  lie  in  the 
court  below,  to  correct  errors  of  law  alleged  on  the  face  of  the  decree ;  resort 
must  be  had  to  the  AppeUate  Court :  Southard  v.  Russell,  16  How.  (U.  S.)  547 ; 
Watkins  v.  Lawton,  69  Ga.  671.    But  see  Putnam  v.  Clark,  85  N.  J.  Eq.  145. 

Nor  will  a  bill  of  review  be  founded  on  newly-discovered  evidence,  after  the 
publication  or  decree  below,  where  a  decision  has  taken  place  on  an  appeal, 
unless  the  right  is  reserved  in  the  decree  of  the  Appellate  Court,  or  permission 
be  given  on  an  application  to  that  court  directly  for  the  purpose :  Southard  v, 
Russell,  ut  supra, 

'  As  to  the  time  within  which  a  bill  of  review  must  be  brought,  see  U.  S.  v. 
Samperyac,  1  Hemp.  118;  Conter  v.  Pratt,  9  Md.  67;  Creath  v.  Smith,  20 
Mo.  118;  Littleton's  App.,  98  Pa.  St.  177;  Hyde  v.  Lamberson,  1  Idaho 
N.  S.  589 ;  Beach  v.  Mosgrove,  16  Fed.  Rep.  805 ;  Taylor  v.  Charter  Oak 
Ins.  Co.,  8  McCrary  C.  Ct.  484 ;  Sloan  v.  Sloan,  102  111.  581. 

*  Mitf.  88. 

^  Ibid. ;  Partridge  v.  Usbome,  5  Russ.  195.  The  objection  that  the  general 
decree  has  not  been  obeyed  or  performed  cannot  be  raised  by  a  general  de> 
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In  a  bill  of  this  nature  it  is  neoessaiy  to  state  the  former  bill, 
and  the  proceedings  thereon ;  the  decree  and  the  point  in  which 
the  party  exhibiting  the  bill  of  review  conceives  himself  aggrieved 
by  it^  and  the  ground  of  law  or  the  new  matter  upon  which  he 
seeks  to  impeach  it ;  and  if  the  decree  is  impeached  on  the  latter 
ground^  it  seems  necessary  to  state  in  the  bill  the  leave  obtained  to 
file  it^  and  the  fact  that  the  new  matter  has  been  discovered  since 
the  decree  was  made.'  It  has  been  doubted  whether  this  last  state- 
ment is  traversable  after  leave  has  been  given  to  file  the  bill.  The 
bill  may  pray  simply  that  the  decree  may  be  reviewed  and  re- 
versed in  the  point  complained  of;  if  it  has  not  been  carried  into 
execution.  If  it  has  been  carried  into  execution,  the  bill  may  also 
pray  the  further  decree  of  the  court  to  put  the  party  complaining 
of  the  former  decree  into  the  situation  in  which  he  would  have  been 
if  that  decree  had  not  been  executed.  If  the  bill  is  brought  to  re- 
view the  reversal  of  a  former  decree,  it  may  pray  that  the  original 

murrer  to  a  bill  of  review,  filed  for  the  purpose  of  annQlllDg  or  rerereing  it. 
The  objection  can  go  only  to  the  propriety  of  filing  the  bill,  and  not  to  the 
equity  of  it  -when  filed :  Cochran  t;.  Kison,  20  Ala.  463.  See,  on  this  subject, 
Core  V.  Strickler,  24  W.  Va.  689 ;  Wallamet  Iron  Bridge  Co.  o.  Hatch,  19 
Fed.  Rep.  847 ;  Davis  v,  Speiden,  104  U.  S.  88. 

In  Alabama,  the  chancellor  has  the  power  under  the  statute  of  thai  state  to 
direct  the  decree  on  the  original  bill  to  be  stayed  in  such  manner  as  he  may 
deem  advisable ;  or  he  may  allow  the  bill  of  review  to  be  filed,  and  let  the 
complainant  proceed  with  the  execution  of  the  original  decree :  Cochran  v. 
Risen,  ut  supra. 

»  See  Story's  Eq.  PI.,  §  420. 

It  is  not  sufficient  in  a  bill  of  review  to  refer  to  a  record  of  the  decree  aooght 
to  be  reviewed,  as  a  paper  on  file  in  the  court,  with  a  request  that  it  may  be 
made  part  of  the  bill ;  it  must  be  fully  set  forth  in  the  bill,  or  appended  as  an 
exhibit:  Groce  v.  Field,  18  Ga.  24;  Aholtx  v.  Durfee,  122  HI.  286.  The 
bill  must  show  that  the  petitioner's  interests  have  been  prejudiced  by  the  de- 
cree, what  those  interests  are,  and  that  he  will  be  benefited  by  a  reversal  or 
modification  of  the  decree :  Laidley  v.  Kline,  25  W.  Va.  208.  The  aU^adoos 
therein  must  not  be  vague  and  uncertain ;  great  strictness  is  required :  Goldsby 
V.  Goldsby,  67  Ala.  560;  and  see  McDowell  o.  Morrell,  5  Lea  (Tenn.)  278. 
All  parties  to  the  original  decree  must  be  made  parties  to  the  bill  of  review : 
Sturges  V.  Longworth,  1  Oh.  St  54  ;  but  see  Bayes  o.  Beard,  12  B.  Mon.  581. 

Where  a  demurrer  to  a  bill  of  review  for  error  in  matter  of  law  is  overruled, 
the  decree  is  reversed,  and  the  errors  allowed :  Guerry  o.  Ferryman,  12  Ga. 
14.  The  truth  of  matters  alleged  in  the  bill  is  not  admitted  by  a  demurrer 
thereto,  if  they  are  inconsistent  with  the  decree :  Shelton  v.  Van  Kleeck,  106 
U.  S.  582. 
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decree  may  stand.  The  bill  may  also^  if  the  original  euit  has  be- 
come abated,  be  at  the  same  time  a  bill  of  revivor.  A  supple- 
mental bill  may  also  be  added  if  any  event  has  happened  which 
requires  it,  and  if  any  person  not  a  party  to  the  original  suit  be- 
comes interested  in  the  subject,  he  must  be  made  a  party  to  the  bill 
of  review  by  way  of  supplement.* 

A  supplemental  bill,  in  the  nature  of  review,  is  used  to  pro- 
cure the  reversal  of  a  decree  before  enrollment,  on  the  occurrence 
or  discovery  of  new  matter.  The  leave  of  the  court  must  be  ob- 
tained for  filing  it,  and  the  same  affidavit  is  required  for  this  pur- 
pose as  is  necessary  to  obtain  leave  for  a  bill  of  review.*  The 
manner  of  procedure  on  such  a  bill  "^is  to  petition  for  a  r^^^  q-| 
rehearing  of  the  cause,  and  to  have  it  heard  at  the  same 
time  on  the  new  matter  introduced.  The  bill  itself  in  its  frame 
resembles  a  bill  of  review,  except  that  instead  of  praying  that  the 
former  decree  may  be  reviewed  and  reversed,  it  prays  that  the  cause 
may  be  heard  with  respect  to  the  new  matter,  at  the  same  time  that 
it  is  reheard  upon  the  original  bill,  and  that  the  plaintiff  may  have 
such  relief  as  the  nature  of  the  case  made  by  the  supplemental  bill 
requires.'  If  the  ground  of  complaint  be  error  apparent,  it  may  be  cor- 
rected on  a  rehearing  alone,  and  a  supplemental  bill  is  unnecessary. 

An  original  bill,  in  the  nature  of  review,  is  applicable  when  the 
interest  of  the  party  seeking  a  reversal  was  not  before  the  court 
when  the  decree  was  made.*  Thus,  if  a  decree  is  made  against  a 
tenant  for  life,  a  remainderman  in  tail,  or  in  fee,  cannot  defeat  the 
proceedings,  except  by  a  bill  showing  the  error  in  the  decree,  the 
incompetency  in  the  tenant  for  life  to  sustain  the  suit,  and  the 
accrual  of  his  own  interest,  and  thereupon  praying  that  the  pro- 
ceedings in  the  original  cause  may  be  reviewed,  and  that  for  that 
purpose  the  other  party  may  appear  to  and  answer  this  new  bill, 
and  the  rights  of  the  parties  may  be  properly  ascertained.     A  bill 

>  Mitf.  88-90. 

«  O'Hara  v.  Shepherd,  3  Md.  Ch.  806;  Ridgeway  tr.  Torm,  2  Id.  805; 
Cochran  v.  Rison,  20  Ala.  468. 

»  Perry  v.  Phelips,  17  Ves.  178 ;  Mitf.  90,  91. 

*  A  person  not  a  party  to  the  suit,  and  aggrieved  by  a  decree  made  in  his 
absence,  and  afterwards  served  on  him,  so  as  to  attempt  to  bind  him  in  sub- 
sequent proceedings,  must  move,  on  notice,  for  leave  to  file  a  bill  in  the  nature 
of  a  bill  of  review:  Kidd  v.  Cheyne,  18  Jur.  848.  See  Goodrich  v.  Thompson, 
88  111.  206. 
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of  this  nature,  as  it  does  not  seek  to  alter  a  decree  made  against 
this  plaintiff  himself,  or  against  any  person  under  whom  he  claims^ 
may  be  filed  without  the  leave  of  the  court^ 

A  bill  to  impeach  a  decree  for  fraud  used  in  obtaining  it  suffi- 
ciently explains  its  own  character.'  It  may  be  filed  without  the 
leave  of  the  court,  because  the  allied  fraud  is  the  principal  point 
in  issue,  and  must  be  established  by  proof  before  the  propriety  of 
the  decree  can  be  investigated.'  And  where  a  decree  has  been  so 
obtained,  the  court  will  restore  the  parties  to  their  former  gituation, 
whatever  their  rights  may  be.  Besides  cases  of  direct  fraud  in 
obtaining  a  decree,  it  seems  to  have  been  considered  that  where  a 

[*420]  *^^^  ^*^  ^°  "^^  '^'^  »  *^^>  '^'''<*"*  disoovei- 
ing  the  trust,  or  bringing  the  cestui  que  irud  before  the 

court,  or  against  a  former  owner  of  property  without  discovmng  a 

subsequent  conveyance  or  encumbrance,  or  in  favor  of  or  against 

an  heir,  without  discovering  a  devise  of  the  subject-matter  of  the 

suit,  the  concealment  of  the  trust,  of  the  subsequent  conveyance  or 

encumbrance,  or  of  the  will,  ought  to  be  treated  as  a  fraud*     It 

has  been  also  said,  that  where  an  improper  decree  has  been  made 

against  an  infant,  without  actual  fraud,  it  ought  to  be  impeached 

by  original  bill.     When  a  decree  has  been  made  by  consent,  and 

the  consent  has  been  fraudulently  obtained,  the  party  grieved  can 

only  be  relieved  by  original  bill. 

A  bill  to  set  aside  a  decree  for  fraud  must  state  the  decree  and 

the  proceedings  which  led  to  it,  with  the  circumstances  of  fraud  on 

which  it  is  impeached.     The  prayer  must  necessarily  be  varied 

according  to  the  nature  of  the  fraud  used,  and  the  extent  of  its 

operation  in  obtaining  an  improper  decree.* 

>  Mitf.  92. 

•  See  Story  Eq.  PI.,  §  426;  Guerry  v.  Durham,  11  (Ja.  9;  De  Lonis  r. 
Meek,  2  Greene  (la.)  65;  Hitch  p.  Fenby,  4  M<L  Ch.  190;  Penon  v.  Nevitt, 
82  Miss.  180 ;  United  States  v.  Throckinorton,  98  U.  S.  61 ;  Gordon  r.  Roeo, 
63  Ala.  863;  Nichols  v.  Dibrell,  61  Tex.  539:  Maddox  v.  Apperson,  14  Lea 
(Tenn.)  596.  Such  a  bill  is  an  original  bill,  not  a  bill  of  review :  Haskins  r. 
Rose,  2  Lea  (Tenn.)  708 ;  Adair  v.  Cummin,  48  Mich.  875. 

•  N.  HI.  Coal,  etc.,  Co.  v.  Young,  11  Biss.  C.  Ct.  881. 

•  Mitf.  98,  94.  Where  a  demurrer  to  a  bill  to  set  aside  a  decree  which  has 
been  obtained  by  fraud  is  overruled,  this  does  not  vacate  or  reverse  the  original 
decree,  but  the  complainant  must  proceed  to  establbh  his  case :  Guerry  v.  Perry- 
man,  12  Ga.  14. 
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ABANDON, 

contract,  notioe  by  aggrieved  party 
to,  88 
ABATEMENT, 

of  suit,  403-406,  410,  417 
ABROAD, 

commission    to    examine  witnesses, 
23-25 

service  of  process,  323-327 

defendant  domiciled,  360 

plaintiff,  360 

Bee  Ne  Exeat  Regno, 
ABSCONDING, 

defendant,  324,  326,  328 
ABSENT  PARTY, 

snbetitated  service  on,  324 

decree  saving  rights  of,  343 

reference  to  master  as  to,  379 
See  Abroad, 
ABSTRACT  OP  TITLE, 

frand  in,  178 

master  to  pernse,  379 
ACCEPTANCE, 

of  trusts,  27,  36 

how  evidenced,  37 
ACCIDENT, 

delay  occasioned  by,  89 

forfeiture  incurred  by,  109 

or  mistake  in  framing  instrument,  166 
ACCOUNT, 

generally,  220-228 

of  committee,  293,  294 

of  legacies,  258 

of  mortgagee  in  x>ossession,  118,  119 

of  profits  of  partnersliip,  244 

of  receivers,  293,  294 

of  trustees,  57,  63 

of  profits  made,  64 

discovery  as  to,  11 

fraudulent,  discovery  as  to,  5 

partnership,  Jurisdiction  as  to,  239, 
240,241 

in  suit  for  ascertainment  of  bounda- 
ries, 237 

in  suit  for  oanoellation,  191 


ACCOUNT— coftfmiMcf. 
in  suit  for  infringement  of  patent, 
212,  357 
injunction,  218 
partition,  232 

limit  of,  232, 
233 
writ  of  ne  exeat,  360 
against  guardian,  281 
dowress  entitled  to,  234 
defendant  directed  to  keep,  357 
schedule  containing,  344 
settled  or  stated,  plea  of,  337 
reference  to  master  as  to,  379 
decree  for  taking,  259,  362 
preliminary,  380 

party  liable  to,  see  Repre»eniai\ve9. 
action  of,  224,  240 
ACCOUNTANT-GENERAL,  352 

See  Patwnent  into  Court. 
ACCUMULATION, 
trusts  for,  43,  64 
of  pin-money,  46 
presumption  of,  104 
ACKNOWLEDGMENT, 

of  trusts  or  confidence,  28 
ACQUIESCENCE, 
of   cestui    que  trust,  in  breach  of 

trust,  62 
of  purchaser,  effect  of,  87 
by  party  to  an  account,  227,  228 
ACTION  AT  LAW, 
parties  to,  312 

discovery  in  aid  of,  18,  19,  24 
defence  to,  discovery  in  aid  of,  9 
by  mortgagee,  112,  113,  117 
directed,  375,  378,  379 

on  interpleader,  206 
See  Ejectment;    Statute  of  Umitct' 
tione. 
ACTS, 
contract  for  performance  of,  92 
specific  covenant  for  doing,  109 

See  Otimerehip. 
of  Parliament,  printing  of,  214 
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ADMINISTRATION, 
grant  of,  litigated,  852 
durante  minori  aetate,  410 
pendente  lite,  410 
of  testameutarj  assets,  248-266 

order   of   ap- 
plication In, 
262,  263 
of  estate  of  mortgagor,  120, 121 

debtor,  130 
suit,  bj  whom  instituted,  257 
costs  of,  64,  65,  390,  391 
ADMINISTRATOR, 
set-off  in  snits  bj  or  against,  222 
action  of  account  by  or  against,  225 
appointed    bj  Ecclesiastical  Coart, 
248 

See  Representatitfea. 
ADMIRALTY  COURTS, 
proceedings  In,  198,  233 
See  Court, 
ADMISSIBILITY, 
as  witnesses,  of  parties  to  suits,  863- 
365 

See  Evidence, 
ADMISSION, 
stoted  or  charged,  304,  305 
as  to  docaments,  13,  et  teq.,  350 
as  to  money  in  hands  of  defendant, 

350,  351 
rendering  evidence  unnecessary,  363 
directed  on  trial  of  issue,  377 

action,  378 
See  Anewer;  Copyholds. 
ADMITTANCE, 

to  copyholds,  bill  to  compel,  66, 98, 99 
ADVANCEMENT, 
purchase  construed  as,  101 
of  ward,  286 
of  cause,  order  for,  401 
ADVANCES, 

future,  by  mortgagee,  163-165 
ADVERTISEMENT, 
for  creditors,  legatees,  and  next  of 
kin,  262 
ADVICE, 

given,  discovery  as  to,  6,  343,  344 
ADVOWSON, 
trust  to  purchase,  71,  72 
See  Lining ;  Presentation. 
AFFIDAVIT, 
to  bill  to  perpetuate  testimony,  24, 

331 
to  interpleader,  206,  231 

by  shipowners,  207 
on  application  for  production  of  doc- 
uments, 15,  18,  331 
to   stay   separate   proceed- 
ings, 259 
to  amended  answer,  346 


AFFIDAVIT— €onttnu«2. 
on  application  to  obtain  Interlooatory 
orders,  348,  355,  356 
to  grant  injunction,  355,  3^6 
to' extend  injunction,  195 
to  dissolve  injunction,  855, 

356 
for  leave  to  file  a  bill  of 
review,  417,  418 
in  cause,  "use  of,  before  master,  383 
for    examination  after   publication, 

372 
to  prove  document  at  hearing,  373 
as  to  instrument  destroyed  or  lost, 
167,  331 
AFFIRMATIVE, 

pleas,  337 
AGENT, 
notice  to,  157 
bill  by,  against  principal,  for  ao- 

count,  221 
bill  of  interpleader  by,  204 
inquiry  as  to  wilful  default  of,  221 
to  sell  or  buy,  184 
neglecting  to  render  acoonnta,  220, 

221,222 
mixing  up  his  own  with  his  prinoi- 

pal's  property,  222 
making  profit  for  himself,  222 
account  against,  221 
substituted  service  on,  824 
AGREEMENT, 
under  Statute  of  Frauds,  85,  86 
to  deposit  deeds,  124 
to  refer  to  arbitration,  192 
on  behalf  of  infants,  285 

lunatic,  295,  296 
instrument  executed   in  pursoanoe 

of,  169 
written,  see  Misrepresentation. 
See  Parol;  PurAase. 
ALIEN, 
discovery  as  to,  5 
trust  of  real  estate  for,  42,  $0,  51 
trust  to  sell  and  pay  proceeds  to, 

137,  138 
enemy,  disability  of  to  sue,  331 
ALIENATION, 
of  trust,  restraint  on,  42 
pendente  lite,  by  act  of  party,  408 
by  act   of  law,  404, 
409 
ALIENEE, 
with  notice,  rights  of,  273 
pendente  lite,  408,  409 
bound  by  proceedings  In  suit,  409 
ALIMONY, 
what,  46 

arrears  of,  ground  for  writ  of  no 
exeat  r^o,  360 
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ALLEGATION, 
in  bill,  306 

See  Statement;  Chargei* 
ALLOWANCB, 

of  exceptions,  386,  387 
ALTERATION.     Bee  Instrummt;    C<m- 

version;  Decree* 
AMENDMENT, 
of  bUl,  304,  342,  346 
right  as  to,  346 
when  time  for,  passed,  412, 

413 
leave  for,  380 
special  leave  for,  413 
after  allowance  of  plea,  342 
at  hearing  liberty  of,  342,  343 
of  answer,  346 
of  sUte  of  facts,  383 
AMERICAN  COURTS,  121 
ANNUITIES, 

life,  sale  of,  83 
ANOMALOUS  PLEA,  338 
ANSWER, 
rules  as  to,  8,  «f  eeq, 
what  a  defendant  mast,  308 
of  one  defendant,  effect  of,  as  against 
another,  20 

as  respects 
himself, 
20,21 
prolixitj  of,  11 
suggestion  in,  of  matter  for  inquiiy, 

21 
positive  denial  in,  effect  of,  21 
admissions  by,  363 

as  to  documents,  14, 
et  seq, 
how  read  in  equity,  21 

at  Uw,  21 
defence  by,  342-347 

when  bill  demurrable,  336 
protection  from  discovery  by,  4 
in  support  of  plea,  332,  337,  339, 

340 
plea  directed  to  stand  for,  342 
use  of,  as  evidence,  363 
to  bill  for  administration,  269 
to  cross-bill  for  discovery,  22 
to  bill  for  injunction,  194,  205 

of  revivor,  407 
formal,  filed  in  name  of  defendant, 

329 
contract  to,  5 

exception  for  insuffldenoy  of,  14 
further,  346 

motion  or  petition  on,  348 
See  Diewvery. 
ANTICIPATION, 
clause  prohibiting,  43,  44 
language  to  impose  fetter  on,  45 


APPEAL 
generally,  388,  396-401 
in  lunacy,  290 
at  law,  300,  301 

in  equity,  on  facts  as  well  as  law, 
366,  377 
APPEARANCE 
entered  for  defendants,  326,  328 
at  hearing,  default  of,  374,  400 
APPLICATION 

of  purchase-money,  156 
APPOINTMENT, 
power  of,  abuse  of,  185 
under  power,  30 

as  to  election,  93,  94 
of  new  trustees  under  power,  38 

effect  of  bill  filed  for, 

39 
by  court,  37,  39 
of  i>erson8  to  convey,  by  court,  37 
Judgment  defeated  by,  153 
See  Receiver. 
APPORTIONMENT, 
of  costs,  300,  392 
ARGUMENT, 
of  demurrer,  335 
of  plea,  339,  342 
ARBITRATION, 
discovery  in  aid  of,  18 
dispute  referred  to,  191,  192 
submission  to,  arbitration   of,   191, 

192 
made  rule  of  court, 
192 
See  Submigtion, 
ARBITRATOR, 
proceedings  before,  18 
miscarriage  of,  191 
misconduct  of,  192 
grounds  of  Judgment  of,  193 
ARRANGEMENT, 
by  consent,  reference  to  master,  as  to, 
379 
ASSENT, 

of  executor  to  bequest,  250,  251 
ASSETS, 
legal,  defined,  252-254 
equitable,  defined,  264-257 
getting  in  of,  250,  251,  252 
of  partnership,    administration   of, 

240,241 
interest    in,    241, 
242 
testamentary,     administration     of, 

248-266 
answer  to  bill  of  revivor  as  to,  407 
ASSIGNEES, 
in  bankruptcy,  142 

grants  void  against, 
145 
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ASSIGNEES— conftnuMf. 

in  bankruptcy,  suit  defective  for  want 

of,  409 
plaintiff,    death    of, 
410 
See  Bankrupt;    Bankruptcy;    Chose 
in  Action* 
ASSIGNMENT, 

of  chose  in  action,  53, 54, 80, 142, 148 
of  copyright,  215 
of  debt,  53,  54 
of  dower,  233,  234 

suits  for,  oosts  of,  390 
of  lease,  3 
of  possible  and  contingent  interests, 

54 
of  right,  53,  54 
of  trust  or  confidenoe,  28,  53 
fraudulent,  151 
injunction  against,  144 

See     Conveyance;     Grant;     Term; 
Elegit. 
ASSIGNOR, 

of  chose  in  action,  317 
ASSISTANCE, 

writ  of,  393,  394 
ASSUMPSIT, 

action  of,  224 
ATTACHMENT, 
writ  of,  324,  394 

with  proclamations,  324 

abolished, 

328,  393 

when  sequestration  substituted  for, 

326 
in  default  of  appearance,  328 

of  answer,  329 
for  non-performance  of  decree,  393 
lion- bailable  for  costs,  394 
ATTAINDER, 
of  cestui  que  trust,  effect  of,  50 
of  trnstee  or  mortgagee,  50 
ATTENDANCE, 

before  master,  382,  383 
ATTENDANT.     See  Temu. 
ATTESTING, 

witness,  evidence  of,  249,  250,  373 
ATTORNEY, 
coiomunication  with,  6 
taking  a  benefit,  184 
See  Solicitor. 
ATTORNEY-GENERAL, 
party  what  suite,  313,  314 
complaint  by,  301 
a  defendant,  311 
answer  by,  8 
protector  of  lunatics,  301 
coste  of,  390 
AUCTION, 
employing  persons  to  bid  at,  177 
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AUCTIONEER, 

bill  of  interpleader,  by,  204,  205 
AUDITOR 

in  action  of  account,  proceedings  by, 
224,225 

AUTHENTICITY, 

of  document,  373 
AUTHOR, 

righte  of,  213 

statutes  protecting,  214 

AUTHORITIES, 
conferred  by  law,  99 

AVERAGE, 
general,  doctrine  of,  270,  271 

AVERMENT, 
in  plea,  340,  341 
in  answer,  343 
in  bill  of  revivor,  407 
in  supplemental  bill,  414 
in  bill   in  nature  of  supplemental 
bill,  412 

AVOIDANCE, 

matter  of,  303,  336 
AWARD, 

how  enforced,  192 

may  be  impeached,  192 

how  invalidated,  193 

Jurisdiction  to  set  aside,  191,  193 

application  to  set  aside,  193 

plea  of,  337 
BAIL,  360 

See  Equitahle  BaU. 
BAILIFF, 

accounto  of,  225 
BANK, 

notes,  sheriff  to  seize,  131 

distringas  on,  as  to  stock,  357,  358 

restraining  order  on,  as  to  transfer 
or  dividend,  358 
BANKRUPT, 

mortgagor  becoming,  121 

plaintiff  becoming,  409 

uncertificated,  sued,  331 

assignees  of,  coste  of;  390,  391 

BANKRUPTCY, 

court  of,  198 

fraudulently  issuing  fiat  of,  198 

flat  in,  not  notice,  157 

conveyances,  etc.  avoided  by,  145, 148 

assignees  in,  injunction  to  restrain, 
198 

petition  in,  349 

set-off  in,  223 

of  partner,  241,  246 

pt*ndente  lite,  409 

suit,  defective  by,  409 
BARGAIN, 

set  aside  in  equity,  186,  187 
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BENEFICE, 

persons  suooeeding  to,  bill  against, 
410,  411 
BENEFIT, 
obtained  hy  influence,  184 
See  Connderation ;  Trustees. 
BEQUEST.     Qee  Election;  Charitable, 
BIBLE, 

right  to  printing  of,  214 
BILL, 
generally,  SOl-311 
statement  in,  302,  303 
charges  In,  302,  303 
interrogatories  in,  302 
prajer  of  relief,  302 

process,  302 
for  administration,  257 

of     assets,     evi- 
dence in,   362 
of  foreclosure,  113,  119 

or  sale,  120 
of  interpleader,  202-206 
of  peace,  199-201,  249 
in  oases  of  election,  95,  96 
for  discovery  in   aid  of  other  pro- 
ceedings, 20,  21,  22,  197 
for  establishing  modus,  236 
for  redemption,  dismissal  of,  120 
for  account,  writ  of  ne  exeat  regno 

on,  360 
for  specific  performance,  writ  of  ne 

exeat  regno  on,  360 
founded  on  the  solet,  238 
to  make  infant  ward  of  court,  281 
to  perpetuate  testimony,  23-25 
to  revive,  406 

to  execute  a  decree,  415,  416 
to  impeach  decree,  415,,  41 6 

for  fraud,  419,  420 
to  suspend  or  avoid  operation  of  de- 
cree, 416 
of  review  and  revivor,  418 

by  way  of  sup- 
plement, 418 
and  information,  73,  74,  76 
by  one  partner  against  another,  240, 

241 
by  surety  against  principal,  270 
by  one  of  a  class  on  behalf  of  him- 
self and  others,  320,  410 
when  affidavit  to  be  annexed  to,  167 
pro  oonfesso,   application    to    take, 

326 
taken  pro  confesso,  327,  329,  400 
and  answer,  cause  heard  on,  347 
dismissal  of,  373 

for  want  of  prosecution,  347 
right  to  file  new,  373 
order  to  retain,  with  liberty  to  pro- 
ceed at  law,  378 


BILL — continued. 
imperfections  of,  402,  403 

See    Copy  of  Bill;    Cross-Bill;  In- 
junction ;    Interjdeader ;     Origtntd 
BUI;  Review;   Revivor;   Supple- 
tnent' 
BILL  OF  EXCHANGE, 
sheriff  to  seize  and  sue  on,  131 
action  on,  168 

injunction  against  negotiating,  355 
See  Security. 
BONA  VACANTIA, 

trust  of  chattels  when,  51 
BOND, 
with  penalty,  108 
to  marry,  187 

of  committee  or  receiver,  294 
debt,  priority  of,  202 

may  be  tacked,  164 
correction  of,  172 
lost,  167 

profert  of,  at  law,  167 
parties  to,  parties  to  suit,  319 
BOOKS 
of  account,  discovery  as  to,  11 
protection  to,  214 
See  Copyright. 
BOROUGH  ENGLISH,  60 
UOUNDARIES, 
ascertainment  of,  237 
confusion  of,  237,  238 
bill  for  settling,  380 
BOUNTY, 

voluntary,  a  consideration,  97 
BREACH, 
of  trust,  liability  of  trustees  as  to 
59,  61,  62,  268 
option  of  cestui  que  trust 

in  case  of,  143 
cestui  que    trust,   consent- 
ing to,  62 
suit  as  to,  parties  to,  319 
cost  of  suit  as  to,  64 
affncting  charity   property, 
Romilly's  acts  in  respect 
to,  75,  76 
to  discover  secret,  216 
of  professional  confidence,  370. 
of  contract,  see  Specific  Performance. 
BUILDING, 

contract  for,  83 
BUSINESS, 
good  will  of,  80,  81 
damaging,  injunction  against,  216 
CANCELLATION,  175-193 
CAPIAS  AD  SATISFACIENDUM, 

when  plaintiff  may  have,  133 
CARGO.     See  Average, 
CASE, 
for  court  of  law  directed,  375,  376 
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CASB— oon/inueef. 
printed,  on  appeal,  399 
of  the  Duties,  200 
of  the  Fisheries,  200 
GAUSB, 
set  down  for  hearing,  373 
set  down  on  farther  directions,  387 
not  set  down  on  farther  directions, 

385 
directed  to  stand  over,  372,  402 
order  to  advance,  401 
day  to  show,  see  Ir^atU, 
See  Coixfirmadon. 
CAVEAT, 
against  enrollment  of  decree,  307 
emptor,  maxim  of,  effect  of,  178 
CERTIFICATE, 
on  case  directed,  376 
of  coansel  for  rehearing  or  appeal, 
399 
CESTUI  QUE  TRUST, 
who  called,  26 

interest  of,  liable  for  debts,  42 
effect  of  death  of,  withoat  heirs,  50 

attainder  of,  60 
trustee  maj  deal  with,  60, 184 
option  of,  in  case  of  breach  of  trust, 

143 
consent  of,  to  breach  of  trust,  62 
suit  hj  parties  to,  318 

See  Qmvertion;  Reoonvernon. 
CHAMPERTY, 

discovery  as  to,  3 
CHANGE, 
of  property  subject  to  a  trust,  142 
See  Conuersion, 
CHARGE, 
equitable  by  deposit  of  deeds,  125 
lien  available  by  way  of,  127 
Judgment  under  1  &  2  Vict.  o.  110, 

130, 131 
creation  of,  on  partition,  231 

See  ContributioH ;  Dimiarge;  Eion- 
eration ;    Encumbrance ;    Mar$hal' 
ling, 
CHARGES, 

in  bill,  302,  303 
and  expenses,  391 
CHARITABLE 

purposes,  trust  for,  65,  ti  $eq. 
Uses,  Statute  of,  66,  75 

trusts  of  real  estate  for,  68 
trust,  purchaser  with  notice  of,  69 

cy  pres  application  of,  69, 70, 71 
bequests,  no  marshalling  in  favor  of, 
276 
CHARITY, 
meaning  of  word,  65 
three  duties  of,  97 
gift  to,  70,  et  9eq, 


CHARITY-— eon/tmcerf. 

relief  on  bill  as  to,  309 

Romilly*s  act  as  to,  75 

suit,  costs  of,  391 

See  Statute  of  LimitatiMi, 
CHATTELS, 

trust  as  to,  42,  51 

real  of  wife,  43,  47 

lien  at  law  on,  127 

possession  of,  127 

See  Bona  Vacantia;  Specific* 
CHILD, 

purchasing  in  name  of,  35, 101, 102 

unprovided  for,  equity  of,  101 
See  Advancement. 
CHILDREN, 

duty  of  maintaining,  97 

being  creditors,  105 
See  R^ations. 
CHOSES  IN  ACTION, 

of  wife,  43,  47 

assignment  of,  53,  54,  80,  142,  148 

how  perfected,  161 

bill  of  interpleader  as  to,  204 

suit  as  to  parties  to,  317 
CHURCH 

rates,  debts,  or  charges  on,  appoint- 
ment of,  76 

See  Living;  Preeentation, 
CLAIMS, 

by  several  persons,  ground  for  bill  of 

*    interpleader,  202 
CLASS, 

suit  by  representative  of,  410 
See  Creditors;  Legatees, 
CLERGY, 

poor  act  for  augmenting  maintenanoe 
of,  286,  296 
CLIENT, 

communications    of,  with   advisers, 
discovery  as  to,  6 

attorney  taking  benefit  from,  184 
CLOUD, 

on  title,  Jurisdiction  of  equity  to 
move,  202 
CO-DEFENDANTS, 

claims  between,  313,  402 

litigation  between,  402 

cross  relief  between,  402 
COLLATERAL  SECURITY, 

given  by  mortgagor,  119 
COLLEGES, 

trust  imposed  on,  68,  69 

their  privileges  of  printing,  214 
COLLIERIES, 

Jurisdiction  of  court  as  to,  247 

quasi  partnership  In,  247 

receiver  of,  354 
COLONIAL  COURT, 

proceedings  in,  198 
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COMMISSION, 
in  snit  for  partition,  231,  380 
to  set  oat  dower,  234,  380 
to  aaoertain  bonndaries,  237,  380 
to  examine  witnasses  abroad,  23-25 
de  lunatioo  inqnireudo,  292 
under   great   seal,  inquisitioiiB  on, 
transcripts  of,  296 
COMMISSIONERS, 
to  make  partition,  231,  380 
to  examine  witnesses,  368 
for  regalation  of  charities,  75 
for  settling  boundaries,  380 
for  assignment  of  dower,  360 
in  lunacy,  now  masters,  294 
COMMITTEE, 
in  lunacy, 

appointment  of,  291 
powers  of,  295 
duties  of,  293,  294 
security  given  by,  294 
allowance   for  maintenance  to, 

293 
remuneration  to,  293 
control  over,  298 
of  lunatic  or  idiot,  suit  by,  301 
COMMON  INJUNCTION,  195,  358,  359 
COMMUNICATION, 

privileged,  6 
COMPANY, 
injunction  against,  211 
bill  by,  parties  to,  320,  321 
COMPENSATION, 
what  must  be,  91 
condition  of  sales  as  to,  89,  90 
for  defects,  85,  89 

performance  with,  90,  91 
in  cases  of  election,  96,  97 
for  non-perform|iuce   of   covenants, 
109 
COMPETENT  WITNESSES,  364 
COMPLETION.    See  Specific  Perform- 

once, 
COMPOSITON, 
with  creditors,  179, 180 
real,  236 
COMPROMISE, 
made  under  mistake,  188 
of  administration  suit,  259 
reference  to  master  as  to,  379 
CONCEALED      OR      UNDISCLOSED 

INTEREST,  151 
CONCEALMENT, 
fraud  by,  178,  et  seq.,  197 
on  treaty  of  marriage,  180-182 
CONDITIONS  OF  SALE, 
as   to   misdescriptions    and    errors, 
89,90 
CONFEDERACY, 
charge  of,  306 


CONFIRMATION, 
of  master's  report,  885 
See  Report;  Return. 
CONFLICTING  CLAIMS, 

priority  between,  145 
CONFUSION 

of  boundaries,  237,  238 
CONSIDERATION, 
valuable,  necessity  for  specific  per- 
formance, 78,  92,  98 
benefit  conferred  as,  72,  92 
service  rendered  as,  79 
mistakenly  supposed  to  exist,  188 
conveyance  without,  146 

See  Fraud  ;  Impontion ;  Meritorious  ; 
Parchase. 
CONSIGNEE.     See   West  Indicm  Mort- 
gage, 
CONSOLS, 

investments  in,  56,  57 
CONSPIRACY, 

indictment  at  law  for,  4 
CONSTRUCTION, 
of  instrument,  as  to  trusts,  30,  31 
by  extrinsic  evidence,  not  allowed, 

170 
as  to  legacy  or  gift,  103 
of  equity,  trustees  by,  62 
See  IfUerpretation, 
CONTEMPT, 
process  of,  324,  325,  393-395 
of  court,  as  to  marriage  of  ward,  288 
party  being  in,  326 
CONTINGENT  CHARGE,  91 
CONTINGENT  INTEREST, 

assignment  of,  54,  55 
CONTRACT, 
in  writing,  parol  waiver  of,  84 

misrepreseniation  of,  84 
in  fieri,  86 
implied,  213 

in  rem,  equity  under,  149,  159 
purchaser  having  right  to  nullify,  153 
promise  to  alter,  84 
secured  by  penalty,  107 
as  to  real  estate,  85 
to  convey,  122 

imperfect  or  uncompleted, 
123 
by  defendant,  to  answer,  5 
notice  of  prior,  152 
specific    performance    of,   equity  to 

compel,  77' 
where  fulfillment  of,  impossible,  80, 

81,89 
conversion,  doctrine  of,  as  to,  140 
See  Specific  Bsrformance, 
CONTRIBUTION, 
generally,  267-269 
between  partners,  241,  243 
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CONTRIBUTION— connnuerf. 

persons    liable  to,   parties  to  sait, 
318,  319 
CONVERSION. 

equitable,  135-145 

maxim  as  to,  135 

of  infant's  estate,  296,  297 

of  lunatic's  estate,  296,  297 

of  partnership  estate,  245 
CONVEYANCE, 

on  trust,  advantage  of,  27 

inconvenience  and  risk  of,  27 

to  new  trustee,  37,  38 

by  trustee  when  trust  at  an  end,  59 

by  incapacitated  trustee,  81,  349 

in    pursuance    of   executory    trust, 
169 

by  substitution,  37,  39,  81, 116 

wliere  party  has  become  lunatic,  296 

fraudulent,  statutes  against,  145, 147, 
153 

imperfect,  123 

unregistered,  153,  155 

with  compensation  for  defects,  85,  89 

by  bankrupt  or  insolvent,  145,  148 

by  donee  having  elected,  96 

by  tenant  in  tail,  99 

on  decree  of  partition,  232 

of  legal  estate,  protection  by,  159, 160 

character  of,  evidence  of,  111 

takes  effect  from  date,  145 

master  to  settle,  379 
CONVICTION, 

of  felony,  forfeiture  by,  60,  51 
CO-OBLIGORS.     See  Band. 
CO-OWNERS, 

parties  to  suits,  315 
COPARCENERS, 

partition  between,  229 
COPIES, 

in  master's  office,  persons  entitled  to 
take,  383 
CO-PLAINTIFFS, 

interests  of,  313 
COPY  OF  BILL, 

service  of,  311,  318 
COPYHOLDS, 

suit  to  compel  admittance  to,  65 

admittance  of  infants,  femes  covert, 
and  lunatics  to,  285,  295 

surrender  of,  equity  for  supplying, 
98,  99 

partition  of,  229,  230 

how  pass,  98 

of  debtor,  131 
See  Court, 
COPYRIGHT,  213-219 

infringers  of,  200 

rights  of  crown  as  to,  214 

ex  parte  injunction  as  to,  355 

49 


CORPORATION, 
eleemosynary,  jurisdiction  of  oonrt 

as  to,  74 
property,  trusts  of,  67 
trust  imposed  on,  68,  69 
process  against,  326 
suit  against,  parties  to,  20,  314 
See  Municipal, 
CORRECTION 

of  written  instrument,  168-173 
CORRUPTION, 

award  procured  by,  193 
COSTS, 
principal  as  to,  in  different  suits, 

389-391 
general  rules  as  to,  392 
apportionment  of,  389,  390,  392 
as  between  party  and  party,  wh«ii» 

391 
solicitor  and  client,  when,  391 
where  tender  or  terms  <^ered,  393 
when  out  of  estate  or  fund,  4U0,  401 
of  mortgagee,  111 
of  trustee,  61 

of  vendor  where  title  not  shown,  89 
to  pay  for  lunatic,  296 
of  answer  to  bill  for  discovery,  21, 

22,  392 
for  discovery  and 

relief,  21,  22 
cross-bill  for  dis- 
covery, 22 
of  administration  suit,  261 
of  suit  to  set    aside  bargain,   186, 
187 
as  to  fraud,  176 
for  specific  performance,  80, 

81 
as  to  trust,  64,  65 
of  interpleader  suit,  206 
of  trying  a  traverse,  293 
on  demurrer,  334 
of  rehearing  of  bill  taken  pro  con- 

fesso,  400 
in  case  of  appeal,  400,  401 
of  rehearing  on  appeal,  400,  401 
of  the  cause,  time  for  deciding.  389 
decree  or  order  directing  payment  of^ 

394 
rehearing  on  question  of,  400 
right  to  revive  as  to,  406,  407 
defendant's  answer  to  save,  21 
CO-TENANTS, 

partition  of,  229 
COUNSEL, 
communication  of,  with  client,  6,  7 
notice  to,  157 
signature  of,  to  pleadings,  301 

to  exceptions,  345,  386 
to  intemgatories,  368 
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COUNSEL— cofiftnuM/. 
signature  of,  to  petition  of  rtihearing 

or  appeal,  399 
to  printed  case,  399 
oertifioate  of,  ou  appeal,  399,  400 
COUNTY  PALATINK, 
suit  for  land  in,  331 
COURTS, 
of  eqnitj,  proceedings  in,  complained 

of,  198 
of  equity,  inferior,  415 
of  law  and  equity,  contest  between, 

196,  197 
of  law,   case    for    opinion    of,    375, 

376 
of  chancery,  officers  of,  198,  199 
proceedings  iu,  discovery  in  aid  of, 

18,  19 
proceedings     in    other,     injunction 

against,  198 
manor,  proceedings  in,  correction  of, 
65 

See  Action ;  Jurisdiction ;  Stat. 
COURT  ROLLS, 
not  notice,  157 
COVENANT, 
in  lease,  non -performance  of,  109 
compensation  in  respect  of,  109 
covenantor  enjoined  from  infringing, 

207 
for  purchasing  land  on  trust,  137 
notice  of,  effect  of,  152 
debt  by,  priority  of,  252 
CREDIBILITY, 

of  witness,  impeachment  of,  365,  371 
CREDITORS, 
remedy  of,  in  equity,  129,  132 

under  1  &  2  Vict.  c.  110,  130,  131 
suit  by,  257,  258,  320 

some  on  behalf  of  all,  257, 

258,  320,  404,  410 
costs  of,  391 
proceedings  by,  against  executor  or 

administrator,  250,  251 
puisne,    right    against    paramount 

creditor,  272 
of  lunatic,  297 

of  partnership,  rights  of,  244 
gifts,  invalid  against,  147,  148 
grants,  etc.,  void  against,  145,  147 
restrained  from  proceeding,  259 
how  Judgments  operate  against,  131 
advertisement  for,  262 
reference  to  master  as  to,  379 
agreeing  to  give  time,  107 
gift  or  legacy  to,  105 
not  bound  to  elect,  94 

See  Class;  Composition;  Elegit;  Ex- 
eattion;  Marshalling;  Principal; 
Sureties, 
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CRIME, 
discovery  as  to,  from  defendant,  3, 4, 
343 
CROSS 
bill,  generally,  402,  403 
form  of,  403 

when  necessary,  17,  402,  403 
right  of  defendant  to  file,  2,  17, 

347,  402 
oosts  of,  22 
demands,  right  of  set-off  of,  223 
examination  of  witness,  370,  371 
interrogatories,  370 
suit,  court  may  direct,  226 

CROWN, 
rights  of,  by  escheats  or  forfeiture, 

50,61 
rights  of,  as  to  idiots  and  lunatics, 

290,  291 
Jurisdiction  of,  as  to  eleemosynary 

corporations,  74 
appellate  Jurisdiction  of,  in  equity, 

397 
prerogative  copyright  of,  214 
debts  due  to,  priority  of,  252 
conversion  in  favor  of,  139 
suit  on  behalf  of,  301 
suit  as  to  rights  of,  313,  314 
title  in,  traverse  of,  293 
charitable  fund,  when  at  disposal  of, 

67,  68,  73 
license  of,  for  quitting  kingdom,  560 

See  Alien ;  Attainder. 
CUMULATIVE.     See  Gtft;  Legacy. 
CURATOR, 
of  estate  of  lunatic,  296 

CUSTODY, 
of  infante,  280,  281 

statute  as  to,  283,  284 
illegal,  of  infant,  281 
defendanto  in,  327 
Instrument  in  defendant's,  25 
See  In/ant. 

CY  PRES,  67,  68 
application  of  trust  funds,  68,  69 
how  effected,  71 
in  what  cases,  73 

DAMAGES, 

arbitrary,  mere  matter  of,  91 
liquidated,  108 
stipulated,  5 
at  law,  remedy  by,  83,  86,  87,  221 
in  injunction  suit,  219 
to  vessel  or  cargo,  206,  207 

See  Compensation;  Destructive  Tres- 
pass; Penalty. 

DEATH, 

causing  defect  in  suit,  410. 

abatement,  403,  405,  406 
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DEATH— con^mti^df. 
of  assignee  of  bankrupt  or  insolvent 
plaintiff,  410 
debtor,  130, 148,  173 
beir  pendente  lite,  234 
husband,  404,  405 
idiot,  or  Innatic,  298 
mortgagor,  120 
partner,  241,  246 
plaintiff    in    interpleader    suit, 

206 
vendor  or  vendee,  140 
DE  BENE  ESSE.     See  Examination. 
DEBTOR, 
land  of,  made  assets,  253,  254 
stock  of  shares  belonging  to,  133 
entitled  to  trust  or  equity,  129 
taken  in  execution,  133,  134 
death  of,  130,  148,  173. 
See  Elegit ;  Execution* 
DEBTS, 
conveyance  for  payment  of,  31 
devise  for  payment  of,  94,  253,  254 
trust  for  payment  of,  156,  255 
payment  of,  provisions  for,  43 
statutes  making  real  estate  liable  to, 

253,  254,  275,  276 
suit  as  to,  parties  to,  317 
priority  of,  order  of,  252 
charged  on  several  kinds  of  assets, 

274 
account  of,  261 
assignment  of,  53,  54 
incurred  by  married  woman,  45,  46 
gift  or  legacy,  in  discharge  of,  105 
of  lunatic,  296,  297 
of  mortgagor,  payment  of,  120 
executor's  right  to  retain,  223 
notice  to  purchaser  of,  156,  157 
tacking  of,  under  stat.  3  &  4  Wm.  4, 

c.  104,  164 
joint  and  several,  172 
owing  by  a  partnership,  173 

See  Bond  Dd>t;  Composition;  IMn- 
dpal;    Set-off;    Simple    Contract 
Debt;  Sureties, 
DECEIT, 

intentional,  150 
DECLARATION, 
of  trust,  27,  eteeq, 
omission  of,  32 
how  interpreted,  40 
that  fund  may  be  identified,  56 
character  of  trustee  assumed  by,  80 
of  intention,  evidence  of,  102 
as  to  breach  of  trust,  evidence  of,  143 
DECREE, 
generally,  374-395 
in  suit  for  account,  226 
for  account,  in  suit  to  revive,  407 


DECREE— con/tm<«(2. 

on  bill  for  administration,  258,  259, 
362 

in  suit  for  foreclosure,  119 
to  set  aside  bargain,  186,  187 
for  canoellation,  191 
for  partition,  223 
for  specific  performanre,  362 
by  one  on  behalf  of  himself,  and 
others,  320,  321 

in  creditor's  suit,  257,  258 

in  legatee's  suit,  258 

in  interpleader's  suit,  205,  206 

in  original   suit,  use  of  in  supple- 
mental, 411 

in  supplemental  suit,  415 

for  charging  property,  130 

of  injunction,  194 

for  dissolution  of  partnership,  2421, 
243 

for  delivering  np  an  estate,  393 

for  payment  of  money,  393 

original,  387,  388 

on  further  directions,  387 

in  administration  suit,  262 

minutes  of,  396 

passed  and  entered,  396 

signed  and  enrolled,  417 

when  in  fieri,  396 

conclusive,  396,  397 

service  of  copy  of,  394 

error  in,  396,  397 

compelling    obedience   to,   326-393, 
395 

unjust  enforcement  refused,  416 

obtained  by  fraud,  419 

by  consent    fraudulently  obtained, 
420 

improper  against  in&nt,  420 

alteration  or  reversal  of,  396,  417 

bill    to   execute    or  impeach,    415, 
416 

bill  to  suspend  or  avoid  operation 
of,  416 

reversal  of,  bill  for,  416,  417 

proceedings  under,  stay  of,  401 

impeached  bill  of  review  shall  not 
prevent  execution  of,  417,  418 

having  effect  of  Judgment,  130,  131 

debts  by  priority  of,  252 

when  some  parties  out  of  Jurisdic- 
tion, 322,  323 

on  argument  of  plea,  342 

saving  rights  of  absent  parties,  343 

evidence,  foundation  for,  362,  363 

evidence  entered  In,  as  read,  399 

trustees  constituted  by,  62 

by  consent,  excludes  appeal,  400 

on  default,  rehearing  or  appeal  as 
to,  400 
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DECREB— conhnuo/. 
matter  diaoovered  after,  416,  417 
hy  inferior  court  of  eqaitjr,  414 
interlocntorj,  notice  bj,  157 
final,  or  jadgment,  not  notice,  157 
mention  of,  in  master's  report,  384, 
385 
See  Order;  PrUnitieB. 

DEED, 
exeoation  of  power  by,  100 
under  duress,  182 
mortgage  by  deposit  of,  123 
depositee  of,  125 
to  be  registered,  153 
registration  of,  not  notice,  157 
master  to  settle,  379 
resulting  trust  by,  32 
of  separation,  44 

Bee^S^rcA;  Title  Deeds;  Trust, 

DEFACEMENT, 
suit  to  prevent,  92 

DEFAULT, 

decree  by,  374,  400 
DEFEASIBLE, 

interest  being,  152,  153 

DEFECTS, 

snbsUntial,  90 

compensation  for,  85,  89,  90,  91 

in  defendant's  title,  15,  16 

in  title,  waiver  of,  87 

in  execution  of  gift,  100 

in  suit,  how  cured,  408,  et  seq. 

fraud  as  to,  178,  179 
DEFENCE, 

statement  and  charge  to  meet,  303, 
304 

to  a  suit,  331-348 

DEFENDANT, 

at  law  and  in  equity,  1,  2 
absconding,  process  against,  327 
privileged,  process  against,  327 
competent  or  incompetent,  8 
discovery  by  one,  effect  of,  20 
protection  of,  from  discovery,  2,  3, 

4,343 
conflicting  claims  of,  313 
right  of,  to  set  of,  222,  223 
in  custody  under  process,  327 
to  answer  contempt,  829 
third  answer  of,  insufficient,  346 
litigation  between,  462 
female,  marriage  of,  403,  404 
infant  coming  of  age,  discovery  from, 

414 

See    Answer;    Discovery;    Insuffi" 
deney. 
DELAY, 
by  accident  or  misfortune,  89 
court  may  rectify,  88 


DELIVERY, 

effect  of,  53 

of  deeds  by  way  of  security,  124 

of  chattel,  127 

of  instrument,  167 
DEMURRER,  233-236 

protection  from  discovery  by,  3,  5,  6, 
DEPOSIT, 

of  title-deed's,  123 

on  sale,  128 

of  lease,  141 

bill  of  interpleader  as  to,  204,  205 
DEPOSITIONS, 

of  witnesses,  366-368 

in  cause,  use  of,  before  master,  383 

in  original  suit,  use  of,  in  supple- 
mental, 411 

in  supplemental  suit,  413 

motion  for  leave  to  read,  413 
to  suppress,  370 

used  against  alienee  pendente  lite, 
409 
DESIGNS, 

registered,  protection  to,  214 
DESTRUCTION, 

of  instrument,  25, 166 

suit  to  prevent,  92 
DESTRUCTIVE  TRESPASS,  209,  210 
DETAINER, 

of  chattel,  127 

of  title-deeds,  rights  of,  124,  127 
DETINUE, 

action  of,  91 
DEVICE, 

right  to  use,  217 

imitation  of,  217 
DEVISAVIT  VEL  NON, 

issue,  when  directed,  249 
DEVISE, 

of  trust  estate  by  trustee,  57 

ineffectual,  as  to  election,  92,  93,  94 

for  payment  of  debts,  94,  253 

fraudulent  and  void,  statutes  as  to, 
253 

specific,  265 

residnary,  266 
DEVISEES, 

of  mortgage,  in  respect  to  reconvey- 
ance, 116 

of  vendee,  140 

of  vendor,  141 

title  of,  249 

how  far  trustees  for  creditors,  251 

and    heirs,   contributions,   etc.,   be- 
tween, 274 
See  Representatives. 
DIRECTORS, 

of  company,  suit  against,  322 
DISABILITY, 

to  sue,  331 
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DISABILITY— coiiftnw«f. 

plea  of,  336 
DISCHARGE, 
hj  matter  in  pais  of  contracts  under 

seal,  106-109 
trastee's  receipt,  156 
of  enoambrauces,  contribations   to, 

270 
of  one  of  several  coparceners,  270 
by  one  of  parties  liable,  270 
of  an  order,  397 
DISCLAIMER, 
generally,  332,  333 
deed  of,  37 
DISCOVERY, 
generally,  1-22 

of  matters  tending  to  criminate,  3 
privileged  commanications,  6 
against    infants,   idiots    and    lana- 

tics,  8 
as  to  matters  of  title,  9 
of  documents,  12 
bill  for,  should  not  pray  relief,  20 
from  one  competent  as  a  witness,  20 
bill  for,  prayer  of,  311 

parties  to,  314 
supplemental  bill  for,  413 
in  suit  for  account,  225 

stated  account,  bar  to,  226 
suits  for,  costs  of,  389 
bill  for,  demurrer  to,  834 
plea  to  all  rt^lief,  bar  to,  338,  339 
by  answer,  343 
required  in  cross  suits  by  defend- 

ante,  402 
from   defendant   on    bis   coming  of 

age,  414 
mere  want  of,  not  ground  for  relief, 

221 
Subsequent  ground  for  injunction, 

197 

Bee  Account;  Copyright;  Doatments; 
RUent. 
DISMISSAL 
of  bill  for  administration,  259 
if  plaintiff  fail   to   iile   replication, 

347 
for  want  of  prosecution,  373 
on  default  of  plaintiff,  373 
if  plaintiff  neglect  to  revive,  406, 

407 
when  plaintiff  bankrupt,  409 

QeeBiil. 
DISSEISIN 

of  trustee,  37 
DISSOLUTION 
of  partnership  by  death  or  bank- 
ruptcy, 246 
of  partners] lip,  suit  for,  240,  322 
what  will  cause  or  warrant,  241,  242 
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DISTRIBUTION 
of  assete,  261 
bill  for,  262 
among  creditors,  250 

partners,  241,  245 
See  Statute  of  Distributions, 
DISTRINGAS, 
process  by,  326 
as  to  stock,  357 

DIVIDENDS, 
on  stock  of  infant,  286 
lunatic,  296 
Bee  DistranycLM ;  Rutraudng  Order; 
Stodt. 
DOCKET 
of  judgmente,  155 
system  abolished,  155 
See  Judgment. 

DOCUMENTS, 
discovery  as  to,  12,  13 
title  to  possess,  13 

possession  of,  by  plaintiff,  12, 17,  18 
by  defendant,  14,  15 
charge  as  to,  305 
suit  for,  13 
bill  to  impeach,  16 
production  of,  motion  for,  13 
deposit  of,  on  order  to  produce,  350 
lilMrty  to  inspect  and  take  copies 

of,  350 
uncertainty  described,  14 
schedule  containing  list  of,  344 
in  custody  of   public  oi&oer,   proof 

of,  372 
proof  of,  by  affidavit,  373 
delivery  of,  contempt  as  to,  394 
seisure  and  disposal  of,   by  seques- 
trators, 395 

See  Inspection;  Production, 
DONEE, 
of  power,  contract  by,  99 
quasi  owner,  99 
DOWER, 
at  common  law,  what,  51 
as  to  equiteble  estates,  51,  152,  153 
assignment  of,  233,  234 
notice  of,  effect  of,  152,  153 

DOWER  ACT,  61,  94.  153,  235 

DRAMATIC  COMPOSITIONS, 
protection  of,  214 

DURANTE  MINORS  .STATE, 

administration,  410 
DURESS, 
contracts  by  persons  under,  182 
See  Fraud, 
DUTY, 
moral,   performance  of,   a  consider^ 

ation,  97,  101 
assete,  252 
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DUTY— conrimwrf. 

bail,  writ  of  ue  exeat  operates  in 
nature  of,  360 

charge,  125 

conversion,  135-145,  245 
See  Conversion, 

debt,  ground  for  writ  of  ne  exeat, 
360 

fieri  facias  and  elegit,  122,  129,  134 

fraud,  186 

impediments  to  trial  at  law,  378 

interest,  debtor  having,  129 
assignment  of,  53 

lien,  122,  126-129 

mortgage,  122,  123-125 

right,  not  perfect  in  any  of  claim- 
ants, 162 

set-^ff,  223 

waste,  208 
ECCLESIASTICAL  COURT. 

proceedings  in,  18,  19,  198,  235,  250 
as  to  wiU,  248 
See  Court. 
EDUCATION 

of  ward,  scheme  for,  282 
EJECTMENT, 

action  of,  nature  of,  202 
for  tithes,  235 

injunction  to  restrain,  194,  202,  249 
ELECTION, 

generally,  92,  96 

equity  of,  92,  93 

by  alien,  138 

by  purchaser,  352 

for  infant,  284 

lietween  two  benefits,  105 

between  action  and  suit,  336 
ELEGIT 

equiUble,  122,  129-134,  164 

extended  by  statutes  1  &  2  Vict,  c 
110,  and  2  &  3  Vict.  o.  11,  131, 
159 

estate  by  assignment  of,  159 
ENCUMBRANCE, 

inquiry  of  vendor  as  to,  effect  of, 
150 

contribution  to  discharge,  270 

on  estate  of  lunatic,  296 
ENCUMBRANCER, 

prior,  122 

mesne,  163 

rights  of,  as  to  receiver,  353 

power  of,  to  tack,  163-165 

getting  in  term,  52 

acquiring  conflicting  rights,  53 
ENFORCEMENT 

of  decree,  415,  416 
ENGRAVINGS, 

protection  to,  214 
ENLARGING  PUBLICATION,  380 

52 
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ENROLLMENT 
of  decree,  374,  396,  397 

caveat  against,  397 
vacated,  397 
ENTAIL, 
of  trust  estate,  50 
executory  trust  as  to,  41,  42 
EQUITY, 
to  have  accounts  taken  in  chancery, 

see  Account, 
for  account  in  injunction  suit,  219 

bar  to,  227 
for  administering  assets  of  testator 

or  intesUte,  248,  250 
for  assignment  of  dower,  233,  234 
for  resorting  to  chancery  in  cases  of 

set-off,  222,  223 
for  partition,  229 
for  sale  of  partnership  estate,  244, 

245 
for  specific  performance,  285 
for  winding-up  partnership,  239 
of  interpleader,  essentials  to,  203 
of  injunction  against  tort,  207 
injunctive,  incidents  of,  217-219 
to  have  legal  impediments  removed, 

249 
of  contribution,  266,  267 
of  exoneration,  266,  269 
of  marshalling,  266,  271 
of  election,  92,  et  seq, 
of  wife  to  a  settlement.  48,  288,  289 
to  file  cross-bill,  402,  403 
to  revive,  406 
in  nature  of  tacking,  165 
based  on  disputed  legal  right,  378 
being  equal,  law  prevails,  148,  159 
when  equal,  148 
confessed,  196,  359 
reserved,  359 

decree  on,  375 
subordinate,  85 

affidavit  as  to,  20& 
notice  of  effect  of,  151 
want  of,  331 

demurrer  for,  333 
plea  of,  336 

See  Tacking. 
EQUITY  OF  REDEMPTION, 
on  mortgage,  110,  111 
of  mortgagor,  113 
incidents  of,  113,  et  $eq, 
title  to,  how  perfected  in  equity,  160 
mortgage  of,  122,  123 
assets,  255,  256 
aliened,  not  assets,  165 
of  wife's  estate,  173 
ERROR, 
at  law,  300,  301 
in  decree  or  order,  396,  897,  416,  419 
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ERROR — continued. 
in  stated  acooant,  226 
as  to  instruiueiitri,  lUG 
on  both  sides,  171 
oondition  of  sale  as  to,  89,  90 
improvements  made  in,  150 
ESCHEAT, 

generally,  263,  264 
what  is,  60,  113 
of  mortgagee's  estate,  115 
of  mortgagor's  estate,  113,  114 
as  to  trust,  37,  50 
ESSENCE  OF  CONTRACT.     See  Time. 
ESTATE, 
legal    and    eqaitable,    analogy    be- 
tween, 50 
eqaitable  as  to  dower,  51 

See  Dower;  Legal  Estate;  Peraonal 
Estate ;  Ihssession;   Ileal  Estate ; 
Trust. 
EVIDENCE, 
generally,  362-373 
of  breach  of  trust,  143 
of  fraudulent  conveyance,  147 
of  fraud,  not  fraud,  158 
of  mistake  or  error,  171,  172 
in  oases  of  election,  95 
production  of  document  being,  15, 17 
as  to  presumption  of  trust,  ^,  35 
on  purchase  in  name  of  another,  102 
of  intention  as  to  gifts  or  legacies, 

103,  104 
extrinsic,  of  intention,  103,  104,  105, 

106 
presumptive,  correction  on,  172, 173 
conflicting  or  insufficient,  376 
going  into,  without  auswt*r,  329 
notice  of,  in  bill,  304 
as  to  plea,  341 
defects  or  failures  in,  reference  to 

master  to  supply,  379,  382 
already  used,  use  of,  before  master, 

383 
additional,  in  master's  office,  383 
mention  of,  in  master's  report,  384 
entered  as  read,  399    ' 
on  rehearing  and  appeal,  distinction 

as  to,  399 
rejection  of,  ground  of  appeal,  399 
new,  of  original  equity,  418 

after  publication  passed,  413 
appendix    of,    to   case,   on   appeal, 

399 

See  Extrinsic ;  Rirol. 
EXAMINATION, 
de  bene  esse,  23>25 

bill  for,  167 
of  witness  at  law,   3G3,  364,   365, 
366 
in  equity,  366-368 


EXAMINATION— coR/uHMf. 

of  witness  before  master,  383 

method  of,  on  reterence  to  the  mas- 
ter, 382 

of  defendant,  when  third  answer  in- 
sufficient, 345 

of  party  to  suit  as  witness,  363,  364 

after  publication,  371,  372 
See  Evidmce. 
EXAMINER,  368 

documents  prodnoed  before,  850 
EXCEPTION 

to  answer  for  insufficiency,  14,  845, 
346 

to  master's  report,  345,  884,  366 
EX  DELICTO, 

liability,  268 
EXECUTED, 

trust,  wiiat,  40 
EXECUTION, 

at  law,  300 

writ  of,  under  1  &  2  Viot.  o.  110, 
129 

Uking  debtor's  person  in,  133, 134 

property  exempt  from,  130 

plaintiff  restrained  from  issuing,  196 

against  partner,  241 
See  Fieri  Facias;  Elegit* 

of  deed,  proof  of,  373 

of  instrument,  decree  for,  894,  395 

of  instrument,  by  master,  instead  of 
party  in  contempt,  395 
See  Ro-execution. 

of  decree,  bill  for,  415,  416 

bill  of   review  shall    not 
prevent,  417 
EXECUTORS, 

powers  of,  251 

discovery  by,  as  to  aoooants,  11 

action  of  account  by  or  against,  225 

set-off  in  suit  by  or  against,  222 

of  executors,  account  by,  225 

of  trustee,  57 

of  vendee,  141 

receipt  by,  58 

sale  by,  of  leaseholds,  156 

acquiring  benefits,  59,  60 

balance  in  hands  of,  258,  259 

how  far  trustees,  251 

parties  to  suit  against  heir,  819 

entitled  to  retain  debt  out  of  legacy, 
223 

debtors  to  their  tesUtor,  851,  852 
See  R^>roseiUatitf€s» 
EXECUTORY 

trust,  what,  40,  41,  42 

gift,  42 
EXONERATION, 

generally,  269-271 

intenUon  of,  263,  264 
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EX  PARTB 

injunction,  205,  855 
EXTINCTION 

of  trast,  32 
EXTRINSIC  EVIDENCE, 

of  intention,  103,  104,  lOG,  169,  170 
See  Evidence* 
FACTS, 

mistake  as  to,  188, 192 

unoertaintj  as  to,  188 

known,  law  mistaken,  189 

conclusion  of,  answer  to,  344 
See  Istue  ;  Maiter, 
FAILURE 

of  trusts,  33,  69 
FALSE  REPRESENTATION,  150 

See  Misled. 
FATHER. 

of  ability  to  mainUin  child,  287 

right  of  guardianship  of,  278 

inisconduct  of,  283 

dead,  non-compos,  or  bejond  seas, 
289 
FELLOWSHIP, 

trust  for  founding,  71,  72 
FELONY, 

composition  of,  3 

infant  convicted  of,  284 

cestui  que  trust  attainted  of,  50 
FEME  COVERT, 

suit  by,  301,  331 

suit  against,  parties  to,  313 

power  of,  over  separate    property, 
45 

equity  for  settlement  of,  43,  47,  48, 
49,  288,  289 
waiver  of,  48,  49,  389 

interest  of,  how  fettered,  44 

alimony  of,  46 

right  of  survivorship  of,  47 

appointment  testamentary  by,  93 

election  by,  96 

examination  of,  by  court,  48,  289 

statutes  relating  to  property  of,  285 

separate  use  aud  pin-money  trusts 
for,  43,  46 

share  of,  carried  to  separate  account, 
388,  389 
FEOFFMENT 

of  insane  person,  182 
FERRY, 

obstructions  of,  200 
FIERI  FACIAS, 

equitable,  122, 129-134 

extension  by  statues,  1  &  2  Vict.  c. 
110,  and  2  Vict«  c.  11,  131,  395 
FINAL  DECREE,  375,  378 
FINDING 

of  master,  statement  of,  in  report, 
384 


FINES, 
legal  title  destroyed  by,  153 
contribution  to  discharge,  270 
FIXTURES.     See  Waste. 
FOREECLOSURE, 
suite  for,  112,  119 

parties  to,  317 
ooste  of,  391 
of  Welsh  mortgage,  125 
of  mortgage  by  deposit,  125 

by  trust  deed,  125 
in  case  of  lien,  128 

See  Judgment;  Recogntzcmce ;  Stat- 
ute. 
FOREIGN 
court,  proceedings  in,  19,  198 
sovereign  party  to  suit,  313 
FORFEITURE, 
discovery  as  to,  2,  3,  5,  343 
of  mortgage,  112 
of  trust  estetes,  50 
in  cases  of  election,  96,  97 

of  tithes,  235 
under  Marriage  Act,  289 
witness  not  bound  to  incur,  370 
FRAUD, 
what  constitutes,  176 
in  equity,  l44 
discovery  as  to,  4 
jurisdiction  in  cases  of,  175,  176 
suit  as  to,  parties  to,  317,  319 
by  drawer  of  will,  248 
in  obtaining  will,  175,  248 
probate,  248 
decree,  419,  420 
enrollment   of  decree   vacated   on, 

397 
original  bill  to  impeach  decree,  on 

ground  of,  416 
gross  inadequacy  of   consideration, 

79 
refusal  to  complete  contract,  86 
as  to  instrument,  166 
stated   account  opened    on    ground 

of,  226 
contract   rescinded    on    ground    of, 

144 
innocent  party  profiting  by,  176 
priority  of   equity,  on    ground    of, 

176 
to  vitiate  award,  192 
warranting  injunction,  197 
precluding  copyright,  215 
to  discover  secret,  216 
.  set-off  in  oases  of,  223 
alleged  in  bill,  reason  against  de- 
murring, 336 
by  solicitor,  notice  of,  151 
concealment,  evidence  of,  151 
evidence  of,  not  fraud,  158 
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FRAUD — continued. 
costs  iu  cases  of,  392 

See       Bankruptcy;       Cancellation; 
Fraudulent   Conveyances;   Misled; 
Rescission;  Statute  of  Frauds. 
FRAUDULENT 

conveyances,  statntes  against,  145, 

147 

remoyal  of  goods,  238 

dealing  of  partner,  243 
FREIGHT.     See  Shipowner;  Average. 
FRIEND, 

advantage  taken  by,  185 
FRIENDLY  SOCIETIES, 

jurisdiction  over,  76 
FURTHER  DIRECTIONS, 

in  administration  snit,  262 

reserved,  387 

cause  set  down  on,  387 

when  cause  not  set  down  for,  386 

cause  heard  on,  387,  389 

decree  on,  375,  387 
GAMING, 

discovery  as  to,  6 

GAVELKIND,  50 
GENERAL  OBJECTS, 

trust  for,  65 
GIFT, 

instrument  of,  79,  80 

on    meritorious    consideration,    98, 
99,  100 

promise    Inter    vivos    followed    by, 
104,  105 

as  substituted  portion,  101 

cumulative,  101 

successive,  103 
See  Consideration. 
GOODS, 

sale  of,  83 

account  of,  224 
GOODWILL 

of  business,  81 

of  partnership,  246 
GRAMMAR  SCHOOLS, 

jurisdiction  by  statute  as  to,  76 

GRANDCHILD, 
equity  of,  101 

GRANT 
of  trust  or  oonfldence,  28 
fraudulent,  145 
voluntary,  146 

GUARANTEE, 
contract  to,  106 
stipulation  in,  107 
by  specialty,  106,  107 
by  simple  contract,  107 
discharge  of,  106,  107 
restraint  from  suing  at  law  ux>on, 
107 


GUARDIAN, 
appointment  of,  281,  349 
in  socage,  279 

account  of,  225 
authorized  by  court,  act  of,  143 
legal  misoondnct  of,  283 
under  Marriage  Act,  289 
of  personal  estate  of  lunatic,  292 
consent  of,  to  marriage,  289 
property  unduly  changed  by,  142, 

143 
benefit  to,  from  ward,  184 
master  to  appoint,  380 
GUARDIANSHIP, 
kinds  of,  279,  280 
by  sUtute,  280 
right  of,  278-280 
HABEAS  CORPUS, 

jurisdiction  under,  280 
HANDWRITING, 

proof  of,  373 
HARDSHIP, 

specific  performance,  being,  85 
HEARING, 
generally,  374-^95 
of  cause,  documents  produced  at,  350 
of  exceptions,  387 
as  to  assets,  in  suit  to  revive,  407 
on  supplemental  matter,  415 
See  Cause;  Further  Directions 
HEIR, 

equity  of,  100,  101 

right  of,  to  an  issne  devisayit  vel 

non,  249,  377 
expectant,  bar<rain  with,  186,  191 
presumptive,  of  lunatic,  294,  295 
of  mortgagee  in  respect  of  reconvey- 
ance, 116 
of  trustee,  37,  38 
of  vendee,  140 
of  vendor,  141 

in  case  of  failure  of  devise,  33,  13S . 
course  of,  to  set  aside  will,  249 
when  put  to  his  election,  93,  94 
resulting  trust  for,  139,  140 
how  far  trustee  for  creditors,  251 
will  establish  agents,  249 
suit  against  parties  to,  319 
oost  of,  in  suit  to  esUblish  will,  300 
allegation  of  plaintiff  being,  337,  338 
and  devisee,  ooutributiou  between, 
274 

See  Infant ;  Trustees. 
HEIRSHIP, 

plea  denying,  337 
HEREDITAMENTS, 

contract  or  sale  of,  85 
HOUSE  OF  LORDS, 
appellate  jurisdiction  of,  in  equity, 
397-399 
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HUSBAND, 
rights  of,  as  to  estate  of  wife,  289 
against  will  of  wife,  93 
in  case  of  election,  96 
restrictions  of,  43,  47,  49 
assignment  b/,   of  wife's  chose  in 

action,  142 
of  female  partj  to  snit,  403,  404 
and  wife,  bill  hv  or  against,  403, 404, 
405 
mortgage  bj,  173 
admissions  bj,  363 
See  Feme  Covert. 
IDIOT, 
who  oonsider<)d,  290 
conveyance  and  contract  of,  182 
snit  bj,  301 
snit  against,  parties  to,  313 

IGNORANCE 

of  law,  190,  191 

rescinding  transaction,  188 

as  to  instrument,  166 

forfeiture  incurred  by,  109 
ILLEGAL  TRUSTS,  32,  33 
ILLEGALITY 

as  to  instrument,  166 

ILLUSORY  APPOINTMENT,  185,  186 
IMBECILITY, 
consequence  of,  183 

IMMORALITY, 
precludiug  copyright,  316 

IMPERFECTION 

of  bill,  402,  et  teq. 
IMPERTINENCE, 

in  allegations  in  bill,  306 

in  answer,  343 

master  to  Judge  of,  380 
See  ProUxUy;  Socmdal, 
IMPEACH, 

decree  bill  to,  415 
See  AccwtrU ;  Decree, 
IMPOSITION, 

inadequacy  of  consideration,  79 

IMPRISONMENT, 

deed  executed  during,  182 

decree  enforced  by,  395 
IMPROVEMENTS 

made  in  error,  150 
INCAPACITY 

to  contract,  182-186 

persons   under,  property  belonging 
to,  285,  290 
See  Fraud, 
INDEMNITY, 

offer  to  give,  what  is,  91 

against  risk,  91 

in  case  of  loss,  168 

bond  of,  172 

right  of  surety  to,  2C9 


INFANCY, 
generally,  278-269 
as  to  election,  96 
of  defrauding  party,  176 
of  parties  in  suit  for  partition,  232 
INFANT, 
suit  by,  301,  331 
for  specific  performance,  82 
relief  on  bill  for,  309 
reference  to  master  as  to  proposal  for 

benefit  of,  379 
statutes  relating  to  prop€>rty  of,  285 

custody  of,  283, 
284 
estate  of,  receiver  appointed,  353 
property  of,   unduly  charged,    142, 

143 
day  for,  to  show  cause,  232 
trustee  being,  37,  38 
heir  of  mortgagee  being,  116 
mortgagor,  sale  directed,  120,  121 
admissions  by,  373 
defendant,  answer  by,  8 
defendant,  coming  of  age,  discovery 

from,  414 
decree  against,  416 
improper  decree  made  against,  420 
See  Custody  f  In/ant, 
INFLUENCE, 

benefit  obtained  by,  184 
INFORMATION, 
and  bill  as  to  charitable  trusts,  73, 

74 
and  bill,  301,  302 
INFRINGEMENT 
of  patent,  212,  213 
of  trade  mark,  217 
of  copyright,  214,  et  eeq. 

remedy  at  law  for,  215, 

216 
in  equity,  216 
INHERITANCE, 

term  attendant  upon,  51,  52 
INJUNCTION, 
common,  195,  358,  359 
special,  195,  198 
ez  parte,  205,  355,  356 
mandatory,  what,  218 
at  suit  of  creditor,  129 
against  sale  or  assignment,  144 

proceedings  at  law,  194-198, 

249,  311 
proceedings  in  ecclesiastical 
and  other  courts,  197,  198 
tort,  207-219,  247 
trespass  as  to  mine  or  colli- 
ery, 247 
ejectment,  249 
on  bill  of  interpleader,  205 
by  shipowners,  207 
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INJUNCTION— «mftnii«/. 

to  Btaj  separAte  proceedings  in  ad- 
ministration suit,  259,  260 

continued,  196 

made  perpetoal,  196 

order  of,  349,  355-359. 

operation  of,  194 

after  judgment,  196 

motion  to  dissolve,   196,   205^  206, 
356,  359 
See  Disaolvtion, 
INJURIOUS  ACTS, 

contract  to  refrain  from,  83 
IN  LOCO  PARENTIS, 

person,  35,  98, 101 
INNOCENCE, 

of  party  profiting  bj  fraud,  176 
INQUIRY 

directed,  367 

on  interpleader,  206 

as  to  wilful  default  of  trustee  or 
agent,  221 

as  to  profits  of  partnership,  246 

in  Innaoj,  294 

on  bill  for  specific  performance,  362 

to  verify  statement,  177 

effect  of,  as  to  notice,  157, 158, 161 

suggestion  in  answer  of  matter  for, 

preliminarj,  380,  381 
INQUISITION 
de  lunatioo  inquirendo,  291,  292 
transcripts  of,  296 
INSOLVENCY, 
conveyances,  etc.,  avoided  by,  145, 

148 
making  suit  defective,  409 
pendente  lite,  409 
INSOLVENT, 
when  party  to  suit,  319 
assignees  of,  costs  of,  390,  391 
INSPECTION  OF  DOCUMENTS, 
plaintiff's  right  to,  13 
before  hearing,  16 
in  possession  of  plaintiif,  17, 18 
See  Brodtution, 
INSTRUMENT, 
execution  of,  oontempt  in  regard  to, 

394 
delivery  of,  167 

construction  of,  as  to  trusts,  30,  31 
written,  extrinsic  evidence  as  to,  103, 

104, 105,  106 
in  pursuance  of  agreement,  169 
destroyed,  lost,  or  in  defendant's  cus- 
tody, 25 

See  OmcdlaHon;  ConcealtMnt ;  Cor- 
rectum ;  Dettrudion  ;  ExeaUion ; 
Loes;  Misting;  N^otiable;  Re-eX' 
ecution;  Reaciuion ;  Securitif. 
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INSUFFICIENCY 
of  answer,  345 
exceptions  lor,  345 
master  to  judge  of,  380 
INSURANCE, 
covenant  for,  109 
contribution  in  oases  of,  269 
fraud  as  to,  179 
INTENTION 
of  donor  of  power,  100 
See  ExtTvmc  Evidence, 
INTEREST 
on  money  retained  by  trustees,  63 

used  by  trustees,  64 
compound,    when    trustee   charged 

with,  64 
on  purchase-money,  88-140 
on  legacy,  101,  102,  103 
on  mortgage,  increase  or  reduction 

of,  108,  109,  112 
payment    of,    within 
twenty  years,  118 
in  account  of  mortgage,  118 

See  Stodc. 
in  or  concerning  lands,  tenements, 

or  hereditaments,  85 
concealed  or  undisclosed,  151 
limited,  owner  of,  89,  90,  91 
defeasible  and  indefeasible,  152,  153 
cession  of,  5 
of  parties  to  suit,  314 

rise  of,  410^11 
transfbr    of,    40S- 

410 
examined   as  wit- 
nesses, 364 
of  witnesses,  363-365 
of  surviving  parties  to  suit,  404 
defendant  incapable  of  having,  5 
INTERLOCUTORY 
orders,  348-361 

alteration     or    reversal    of, 
396 
applications  for  preliminary  decrees, 

375 
writ  of  injunction,  194.  196 

motion  for,  217 
See  Decree;  Motion;  Order;  Afi- 
tion* 
INTERPLEADER, 
sUtute  of,  203 
suit  of,  revivor  of,  405 
action  directed  on,  206 
SeeBia. 
INTERPRETATION 

of  declaration  of  trosts,  40,  «c  mq» 
INTBRROaATORIES 
in  bill,  302,  307,  308 

as  to  documents,  12-14 
note  of,  307,  311 
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INTERROGATORIES— a>n<tn««/. 

on  the  third  answer  reported  insuf- 
ficient, 345 

for  examination  of  witnesses,  366- 
371 

rules  for  framing,  368 

for  cross-examination,  370 

leaye  to  exhibit,  372 

examination  on,  before  master,  382 
INVENTION, 

right  to,  216 

S**e  Copyright;  Patent, 
INVESTMENT, 

of  trust  fund,  56,  63 

of  purchase-money,  156 

of  infant's  property,  285 

of  fund  in  court,  352 

improper,  63,  64 
See  ConverBUMm 
IRREGULARITY, 

enrollment  of  decree  Taoated  on,  397 
ISSUE, 

provision  for,  under  Marriage  Act, 
289,290 

at   law,  manner  of  trial    of,   300, 
301 

directed,  375,  376,  377 

devisavit  Tel  non,  249 

raised  by  plea,  340,  341 

by  supplemental  bill,  412 

defect  in,  remedied  by  supplemental 
bill,  412 
JEWELS, 

suit  for  recovery  of,  92 
JOINDER 

of  parties,  315-323 
See  Miajomder* 
JOINT 

demand,  several  as  well  as,  319 
JOINT  STOCK  COMPANIES, 

suit  to  wind  up,  241,  322 

shares  in  alienation  of,  242 

acts  regulating,  142 
JOINT  TENANTS, 

partition  by,  229 

conveyance  to  persons  as,  33,  84 
JUDGE, 

notes  of,  377 

rehearing  by,  396 
JUDGMENT, 

charges  under,  1  &  2  Vict.  c.  110, 
122,  129-134,  148 

charge  on  stock  and  shares,  133 

debts,  pHority  of,  252 

debt,  payment  of,  261 

person  bound  by,  123 

decrees,  etc.,  having  effect  of,  130, 
131 

lien  by,  equity  under,  149 

creditor  must  obtain,  148 


JUDGMENT— ^ofKumccf. 
against  owner  of  equitable  interest, 

152 
memorial  of,  154 
undocketed,  153,  155 
when  take  effect,  145 
or  final  decree,  not  notice,  157 
docketing  or  registration  of,  not  no- 
tice, 157 
at  law,  when  chancery  will  inter- 
pose, after,  196,  197 
injunction  after,  196 
of  court,  supposed  error  in,  197 
motion  to  arrest,  300 
BubpoBna  to  hear,  373 
creditors,  rights  of,  129,  et  aeq, 
rights  of,  extended  to  all  property,  133 
under  statute  1  &  2  Vict.  c.  110, 130, 

131,  132,  148 
taking  person  of  debtor  in  execution, 
under,  183, 134 
See  Search^ 
JURISDICTION, 
of  courts  of  law  and  equity,  distinc- 
tion as  to,  1,  175,  176,  248 
of  courts  of  equity  to  enforce  dis- 
covery, 1 
to  enforce  a  right, 

26 
to     administer     a 
right,  220 
of  equity,  after  Judgment  at  law, 

196,  197 
of  court  to  decide  questions  whether 

of  law  or  fact,  375 
of  court,  in  oases  of  cross-bill,  403 
statutory  of  court  of  chancery,  398, 

399 
appellate  in  equity,  397-399 
House    of   Lords,   contest   of,   with 
House  of  Commons  as  to,  397,  398 
averment  of,  in  bill,  306 
want  of,  demurrer  for,  333 

plea  of,  336 
persons  out  of,  322 
guardian  resident  beyond,  282 
ward  taken  out  of,  282 
infant  taken  out  of,  284 

See   Discovery  i  Fraud;    Ne  Exeat 
Regno, 
JURY, 
in  matters  of  account,  224->226 
See  Issue, 
LAND, 
sale  of,  contract  for,  83,  85 
cultivation  of,  83 
converting.    See  Waete, 
LANDLORD, 
equity  of,  on  deposit  of  lease,  141, 
142 
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LAPSE, 

by  death  of  legatee,  276 
of  time  in  case  of  breach  of  trast,  62 
how  affecting  charitable  trust, 

68,  69 
no  bar  to  relief  in  oases  of 
fraud,  176 
LAW, 
questions  of ,  9 
mistake  as  to,  188,  192 
mistaken  facts  known,  189 
uncertainty  as  to,  189 
conclnsions  of,  answer  as  to,  344 
deviation  from  rule  of,  85 
8ee  Action ;  Case, 
LEADING  INTERROGATORIES,  368 
LEASE, 
bj  tenant  for  life,  3,  4 

in  tail,  99 
contract  for  granting,  82 
under  power,  rent  reserved  in,  174 
renewid  of,  on  request,  89 

bj  trustee  for,  55 
renewal  of,  bj  trustee  or  executor, 

59,  60 
of  infant  or  feme  covert,  renewal  of, 

285 
belonging    to    lunatic,    renewal    of, 

295 
date  of  order  of  court  as  to,  82 
deposit  of,  141 
See  AssignmenL 
LEASEHOLDS, 
of  debtor,  131,  256 
purchaser  of,  from  executor,  156 
equities  of  redemption  of,  256 
LECTURES, 

protected  by  statute,  213 
LEGACY, 
general,  275 
cumulative,  101 
successive,  103 
bill  for,  258 
account  of,  261 
trust  for  payment  of,  156 
payment  of,  261 
recovery  of,  250 
charge  on  several  kinds-  of  assets, 

274 
oonstrned  a  provision,  101 
as  substituted  portion,  101 
to   stranger    and   child,  distinction 

between,  102 
promise   inter    vivos,   followed    by, 

104,  105 
in  discharge  of  debt,  105 
notice  to  purchaser  of,  156 
right  of  executor  to  retain  debt  out 
of,  223 
See  C/uiritable;  Election, 
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LEGAL 
estate,  conveyance  of,  procured  by 

purchaser,  159 
right,  in  either  party,  159 

not  in  either  party,  160 
where  none,  162 
order  to  try,  357 
LEGATEE, 
by  a  fraud,  constituted  trustee,  248 
title  of,  249 
proceedings  by,  against  executor  or 

administrator,  250,  251 
administration  bill  by,  257 
suit  by,  258,  et  seq,,  320,  410 
advertisement  for,  262 
contribution,  etc.,  between,  275 
when  party  to  suit,  315,  316,  320 
See  Class, 
LESSEE, 
discovery  by,  5 
See  Lease, 
LESSOR.     See  Landlord;  Lease, 
LETTER  MISSIVE,  311 
LETTERS  PATENT.     See  BUeni, 
LIBEL, 
precluding  copyright,  216 

LIBERTY  TO  APPLY,  388 
LIEN, 
what  it  signifies,  126 
possession,  foundation  of,  126 
when  at  an  end,  128,  129 
equitable,  of  vendor  or  purchaser, 

122,  126-129,  152 
by  judgment,  equity  under,  149 
See  Deposit, 

LIMITATION, 
of    personal    estate,    analogous    to 

strict  settlement,  42 
of  account  of  mortgagee,  119 
of  title  of  mortgagor  to  redeem,  119 

See  Statute  of, 

LIQUIDATED  DAMAGES, 

fixed  sums  as,  108 
LIS  PENDENS, 

privileged  communications,  6,  7 

notice  by,  157 

not  notice  of  unregistered  encum- 
brance, 154 

to  bind  purchaser,  157 

LITIGATION, 
matters  in,  communications  aa  to, 
6.7 

See  BUI  of  Fieace. 
LITURGIES, 
right  of  printing,  214 

LIVING, 
presentation  to,  by  mortgagor,  118, 

120 
See  I^esentation, 


INDEX. 


825 


[The  references  are  to  the  top  paging.] 


LOAN 

bj  tniatee  to  lend,  56 
LORD 

of  parliament,  a  defendant,  311 
See  HouM  of  Lords ;  Manor, 
LOSS, 

oompenaation  for,  91 

of  bond,  ezcasiug  profert,  167 

of  bill  or  note,  168 

indemnity  in  case  of,  168 
See  Affidavit, 
LUCID  INTERVAL,  297 
LUNACY, 

effect  of,  182,  183 

partner  incapacitated  by,  243 

jarisdiction  in,  how  exercised,  290, 
398,  399 

petition  in,  349 
LUNATIC, 

who  considered,  290 

lacid  interval  of,  297 

suit  by,  301,  331 

snit  against,  parties  to,  313 

without  committee,  answer  by,  8 

where  contracting  party  becomes,  81 

trustee  being,  37,  38 

mortgagee  being,  116 

convey ance  and  contract  of,  182 

statutes    relating    to    property   of, 
285 

brothers  and  sisters  of,  268,  297 

curator  of,  estate  of,  296 
MAINTENANCE, 

allowance  of,  281,  349 

past,  allowance  for^  288 

of  lunatic,  allowance  for,  293,  297 

of  ward,  allowance  for,  286,  287 

provision  for,  286,  287 

interest  on  legacy  when 
allowed  as,  1U3 

statutory  power  of,  284,  285,  286 

manner  of,  287,  288 

discovery  as  to,  3 

of  poor  clergy,  286 
MALFEASANCE, 

of  trustee,  64 

See  Brtadi  of  Trugt. 
MANDATORY 

injunction,  what,  218 
MANOR,  LORD  OF, 

bill  against,  65 

bill  of  peace  by  or  against,  199 
See  Court. 
MANUSCRIPTS.     See  Copyright. 
MAPS, 

copyright  of,  215 
MARRIAGE, 

consideration  of,  146 

agreement  on  treaty  for,  180-182 

secret  agreement  on,  IbO 


M  A  RRI  AGE— con/fmieef. 
contract,  fraud  on,  180 
articles,  construction  on,  41,  42 
clandestine,  bond  for  assisting,  180 
of  ward,  288,  289,  290 
of  defendant,  discovery  as  to,  3,  5 
consent  of  trustees  to,  186 
causing  abatement,  403 
act,  as  to  infant,  289 
See  Bond. 
MARRIED  WOMAN.     See  Fme  Covert. 
MARSHALLING,  271-277 
MASTER, 
reference  to,  direoted,  375,  379,  387 
to  Uke  account,  225,  226 
on  bill  for  partition,  230, 

231 
in  suit  for  dower,  234 
as  to  profits  of  partnership, 

246 
in  administration  suit,  260, 

261 
as  to  lunatic,  294 
to,  for  ruiuvestigatiou,  304 
as  to  sufficiency  of  an- 
swer, 345 
Jurisdiction  of,  in  conduct  of  suits, 

380 
report  of,  384-387 

in  administration  suit,  262 
to  execute  surrender  or  transfer,  395 
in  lunacy,  294 
MATERIAL 

facts,  eyiienoe  as  to  362,  363 
MEMORANDUM.     See  Agreement. 
MEMORIAL 

under  Registry  Acts,  154 
MERCHANTS, 
accounts  of,  224,  225 
what  a  stated  account  between,  227 
MERITORIOUS  OR  IMPERFECT  CON- 
SIDERATION, 
equity  of,  97,  105 
MESSENGER,  328 
MILL, 
owner  of,  bill  of  peace  by,  199 
repairs  of,  by  co-tenant,  267,  268 
MINKS, 
jurisdiction  of  court  as  to,  247 
receiver  of,  354 
quasi  partnership  in,  247 
opening.    See  Waste. 
MINORITY,    See/n/aticy. 
MINUTES 

of  decree,  374,  396 
MISAPPLICATION 
of  purchase-money,  155,  156 
of  trust-fund,  352 
MISCONDUCT 
of  arbitrators,  192 
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MISCONDUCT— con/imierf. 
of  tr  as  tees,  ground  for  receiver,  352, 

353 
alleged  in  bill,  reason  against  de- 
murring, 336 
MISDESCRIPTION, 

condition  of  sale  as  to,  89,  90 
MISPORTUNB, 

delay  occasioned  by,  89 
MISJOINDER 

of  claim,  309,  310,  314 
MISLED 

party,  equity  of,  150 
MISREPRESENTATION 

by  plaintiff  as  to  contract,  84 
equity  originating  in,  159,  205 
fraud  by,  176 
MISSING 

instrument,  166 
MISSTATEMENT, 

fraud  by,  177,  217 
MISTAKE 
affecting  specific  performance,  84,  85, 

90 
as  to  instrument,  166 
of  solicitor,  correction  of,  170 
rescinding  contract,  188 
money  paid  under,  188 
acts  done  under,  188 
of  law  or  of  fact,  191 

by  arbitrators,  192 
award  procured  by,  193 
See  Uon^fienmUion ;  Error. 
MIXING 

trust-funds,  57 
MODUS, 
what  is,  236 
suit  to  esUblisb,  236 

cost  of,  390 
bill  of  peace  as  to,  199 
issue  to  try,  236 
MONEY, 
trustees  to  realise  or  secure,  55,  56 

invest,  56 
purchaser  in  possession  allowed  to 

expend,  36 
purchase,  not  paid,  127 

paid  prematurely,  128 
paid  under  mistake,  188, 
189 
See  Fieri  F\mcuus  Ihyment  of^  into 
Court. 
MORTGAGE, 
definition  of,  110 
perfect  and  imperfect,  110«134 
by  husband  and  wife,  173 
of  an  equity,  123 
debt,  payment  of,  251 
for  satisfaction  of  debts,  253 
devise,  subject  to,  264 


MORTG  AG  K— oon/inneef . 
contribution  to  discharge,  270 
moneys  out  on,  trust  of,  28 
interest  on,  where  in  nature  of  pen- 
alty, 108,  109 
property  in,  as  assets,  264,  265,  274 
estate  in,  in  an  infant,  285 

See  Tacking. 
MORTGAGEE, 
rights  of,  110,  «c  fe^.,  353 

when  mortgagor  bank- 
rupt, 121 
under    Registry    Acts, 

153,  154 
in  administration  salt, 
261 
equitable  right  of,  to  recelTer,  853 
costs  of  suit  of,  390 
ordinary  right  of,  to  costs,  21 
when  entitled  to  a  sale,  120 
power  to  tack,  163-165 
in  possession,  duties  of,  117, 118 
second,  122 
attainder  of,  50 

death  of,  without  heirs,  50,  116 
heir  of,  being  an  infant,  116 
being  lunatic,  116 
renewal  of  lease  by,  60 
always  mortgagee,  112 
when  bound  to  reoouvey,  115 
careless  or  negligent,  151 
undocketed  Judgments  as  against, 

155 
inquiry  as  to  wilful  default  of,  221 
MORTGAGOR, 

rights  of,  110,  «C  $eq, 
in  possession,  114 
answer  of,  as  to  oosts,  21 
as  to  prior  mortgage,  122 
of  different  estates,  165 
receiYer  against,  353 
becoming  banknipt,  121 

See  In/'ant. 
MOTHER, 
of  infant.  righU  of,  283,  284 
consent  of,  to  marriage,  2M 
MOTION, 
classes  of,  348,  349 
for  common  injunction,  358 
to  extend  injunction,  195 
to  dissolve  injunction,  196,  205,  206, 

356,  359 
for  production  of  documents,  16,  18 
for  preliminary  decree,  376 
to  confirm  report,  385 
to  discharge  order  is  regularly  made, 

307 
by  defendant  that  the  plaintiff  may 

revive,  or  bill  may  be  dimissed, 

406,407 
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MOTION— con<tJitt0(/. 

notiott  of,  348,  349 

See  ItUerloeutory  Orders, 
MOTIVE, 

for  sacoessiTe  legacies  or  gifts,  103, 
104 
MULTIFARIOUSNESS, 

what,  309,  310 

as  a  defenoe,  331 

demnrrer  for,  333 
MUNICIPAL  CORPORATION  ACT, 

trnst  nnder,  67,  76 
MUTUAL, 

fulfillment  of  contract,  80 

accounts,  see  Accounts. 

debts,  see  Sei-off* 
MUTUALITY, 

between  parties  to  contract,  82 
NS  EXEAT  REQNO, 

writ  of,  respecting  alimony,  47 

application  for,  360,  361 

to  discharge,  361 
See  Writ  if. 
NEGATIVE  PLEA,  337 
NEGLIOENCB, 

evidence  of  fraad,  151 
NEGOTIABLE 

instrument,  action  on,  168 

security,   fraudulent  holder  of.  In- 
junction against,  207 
See  Seatritw* 
NEW  MATTER, 

after  decree,  417,  418 

stati^ment  as  to,  in  bill  of  reriew, 
418 
NEW  TRIAL, 

at  law,  300,  301,  366 

on  issue  directed,  377 

ou  action  directed,  379 
NEXT  FRIEND, 

of  married  woman,  suit  by,  301 
NEXT  OP  KIN, 

suits  by,  320 

proceedings  by,  against  executor  or 
administrator,  251 

bill  by,   when  no  preliminary  in- 
quiry directed,  381 

when  party  to  suit,  315,  316,  320 

on  failure  of  bequest,  33,  138 

presumptive,  of  lunatic,  294,  295 

advertisements  for,  262 

reference  to  master  as  to,  379 
NOMINATION.      See  Anpointment. 
NON  COMPOS  MENTIS, 

when  lather,  mother,  or  guardian  is, 
289 

return  of,  293 
See  Imhecilitv;  Lunacy. 
NON-DISCLOSURE. 

equivalent  to  fraud,  179,  196 


NOTE 
of  agreement,  see  Agreement, 
action  on,  168 
of  interrogatories  in  bill,  307,  311 

See  Secintjf;  Traversing  Note, 
NOTICE, 
what  amounts  to,  157,  158,  159 
of  assignment,  effect  of,  53 
of  charitable  trust,  purchaser  with, 

69 
of  prior  contract,  152 
to  abandon  contract,  88 
to  pay  mortgage  money,  114 
of  claim,  150 
of  an  equity,  151 
of  mesne  equity,  1 63 
to  postpone  equity,  161 
of  covenant,  152 
of  dower,  152,  153 
of  prior  encumbrance  not  registered, 

154 
of  umiocketed  judgments,  155 
under  3  &  4  Vict.  c.  82,  immaterial, 

155 
of  breach  of  trust,  156 
to  purchaser,  of  debts  and  legacies, 

156,  157 
of  fraud,  157,  158, 159 

purchaser  denying,  159 
as  to  title  deeds,  168 
given  to  trustees,  161 
of  motion,  348,  349,  352 

See  Purchose* 
NUISANCE,  210-212 
NUMEROUS, 

interested  parties  being,  319,  320 
OATH, 
of  defendant  to  plea,  341 
defendant  to  answer  on,  344 
OBJECTIONS 

to  title  waived,  87 

to  report  of  master,  384 

OBLIGATION, 
Joint  and  several,  172 

OCCUPATION  RENT,  232 

OFFICE, 
discovery  as  to,  3 

OFFICERS 

of  Court  of  Chancery,  198,  199 
OFFICIAL  ACTS, 

claims  arising  out  of,  198, 199 

OFFICIAL  PERSONS, 

discovery  by,  7,  8,  344 
ORDER, 

on  further  diri^ctions,  388 

requiring  act  to  be  done,  394 

irregularly  made,  397 

to  take  bill  pro  ooufesso,  objections 
1         to,  400 
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ORDER— ce)n<imi(5rf. 

to  stay  proceedings  pending  appeal, 
401 

See   Decree;   Furiher    Directions; 
Interlocutory, 
ORDERS  IN  COUNCIL, 

printing,  214 
ORIGINAL  BILL, 

in  nature  of  revivor,  406 

supplement,  410,  414 

form  of,  412 
review,  416 
See  Supplemental. 
OUSTER  L£  MAIN,  298 
OUTLAW, 

disability  to  sue,  331 
OUTSTANDING 
property,  trustee  of,  55,  56 
estate,  injunction  against  setting  np, 

129 
terms,  equity  to  have,  removed,  249 
impediment  to  ejectment,  378 
See  Assets;  Tenns, 
OVERRULED, 

plea,  342 
OWNERS.      See    Shipowners;    Specific 

Chattels;   Title  Deeds. 
OWNERSHIP, 

legal  and  equitable,  39,  40 
equitable,  to  what  subject,  42 

of   personal    estate,    how 
transferred  or  changed, 
53 
devolution  and  transfer  of,  49,  51 
of  trustee,  55 

acts  of,  purchaser  doing,  87 
modified,  of  donee  of  power,  99 
See  Conversion, 
PARENT, 
purchase  by,  35 
gift  or  legacy  by,  104 
children  being  creditors  of,  105 
consent  of,  to  marriage,  289 
PARISH, 
charitable  bequest  to,  apportionment 

of,  76 
inhabitants  of,  bill  by,  321 
PAROL, 
trust  by,  28 
waiver  by,  84 

contracts  relating  to  land,  85 
agreement,  possession  upon,  86 
evidence  to  reform  conveyance,  171 

See  Evidence. 
PARSON.     See  Modus;  Tithes. 
PARTIALITY 

to  vitiate  award,  192 
PARTIES, 
generally,  312-324 
defendants,  who  may  be  made,  20 


PARTIES— con/intfMf. 
defect  of  suit,  in  respect  of,  408 
want  of,  as  a  defence,  331 
demurrer  for,  333 
to  suit,  evidence  of,  as  witnesses,  3C3 
to  supplemental  bill,  414,  415 
See  Class;  Numerous. 
PARTITION, 
generally,  229-232 
suits  for,  costs  of,  389 
for  an  infant,  284 
PARTNER, 
rights  of,  239-247 
when  party  to  suit  as  to  partnership, 

321 
retired  liability  of,  173 
accounts  between,  244 
death  of,  effect  of,  173 
deceased,  interest  in  goodwill,  246 
renewal  of  lease  by,  60 
PARTNERSHIP, 
generally,  239-247 
suits  in  behalf  of,  320 
bill  as  to,  309,  310,  321 
suit  for  managing  or  dissolving,  par- 
ties to,  321,  322 
contract  for  entering  into,  ^2 
land  held  by,  trust  as  to,  35 
debts  owing  by,  173 
deed,  covenants  in,  240 
plea  denying,  337 
receiver  in  cases  of,  354 
See  Mines;    Collieries, 
PART  PERFORMANCE, 
of  parol  contracts,  85 
doctrine  of,  86 
what  acts  constitute,  86,  87 
PARTY 

and  party,  ooets  as  between,  391 
PATENT, 
statutes  as  to,  212 
ex  parte  injunction  as  to,  355 
disputed,  infringement  of,  378 
right,  212,  213 
See  Infringement. 
PAYMENT, 
of  principal  or  interest  within  twenty 

years,  114 
of  purchase-money,  156 
of  rents,  238 

forfeiture  for  want  of,  109 
into  court  of  balance  in    hand  of 

executor,  258,  259 
order  for,  349,  350-352 
by  plaintiff  at  law,  359 
of  money  directed  by  decree,  394 

by    decree,     con- 
tempt as  to,  394, 
395 
SeoDebU;  Pkrduue;  RenU. 
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FEACB.    See  £?///. 
PEER, 
priyileges  of,  326 
being  defendant,  311 
PENALTY, 

discovered  as  to,  2,  4,  6,  6,  343 
equity  for  relief  against  enforuemeut 

of,  107-109 
statutes  as  to,  108 
for   non-performance  of   oovenants, 

108 
for  non-payment  of  money,  108 
witness  exposing  himself  to,  370 
PENDENTE  LITE,  331 
suit  pending,  plea  of,  336 
receirer  appointed,  352 
injunction  granted,  355 
alienation,  effect  of,  408 
administration,  410 
PERFORMANCE 
of  trusts,   snits  for,   costs  of,   390, 
391 

See  Acts;  Ihrt  Performance;   Pen^ 
altjf ;  Specific  PerformoRce* 
PERPETUAL, 

injunction  made,  196 
PERPETUATION, 
of  testimony,  23-25,  249 
bill  for,  311 
suits  for,  oosts  of,  389 
See  Purchaser. 
PERPETUITY, 

rule  as  to,  42,  43 
PERSON, 
of  unsound  mind,  statutes  relating 

to  property  of,  285 
default  in  appearance  of,  328 
PERSONAL  CHATTELS, 
trust  as  to,  42 
lien  on,  126 
PERSONAL  ESTATE, 
declaration  of  trust  aa  to,  28 
liabilities  of,  94,  95 
See  Conversion, 
PERSONAL  REPRESENTATIVE. 

See  Administrator ;  Executor. 
PETITION, 
classes  of,  348,  349 
of  right,  293 

for  preliminary  decree,  375 
to  be  heard  with  cause,  388,  408 
to  confirm  report,  385 
to  have  fund  out  of  court,  389 
for  rehearing  or  appeal,  396-401 

form  of,  399 
service  of  copy  of,  348,  349 
PICTURES, 

suit  for  recovery  of,  92 
PIN-MONEY, 
trust  as  to,  43,  46 


PIRACY 

of  copyright,  214,  216 
PLAINTIFF, 

at  law  and  in  equity,  1,  2 

interests  of,  313 

female,  marriage  of,  403,  404 

becoming  bankrupt,  409 
PLEA, 

generally,  836,  342 

protection  from  discovery  by,  3 

of  dismissal  of  bill,  373 

puis  darrein  continuance,  402 

to  bill  of  revivor,  405,  407 
PLEADING, 

in  courts  of  equity,  299 

at  law,  299^01 

in  original  suit,  use  of,  in  supple- 
mental, 411 

mistake  in,  197 
PORTION, 

provision  for  raising,  43 

substituted,  101 

double,    presumption   against,    104, 
105 
POSSESSIO  FRATRIS,  60 
POSSESSION, 

of  plaintiff,  document  in,  12,  17,  18 

of  defendant,  document  in,  14 

of  documents,  350 

suit  for,  13 

of  deeds,  protection  by,  160 

of  trustees  by  construction,  62,  63 

upon  parol  agreement,  86 

purchaser  taking,  86,  87 

mortgagor  in,  114 

for  twenty  years,  effect 
of,  114,  119 

mortgagee  in,  117,  118,  119 

of  receiver,  355 

of  foundation  of  lien,  126 

where  evidence  of  fraud,  151 

of   estate    of   idiot   or    lunatic   de- 
ceased, 298 
See  Reduction  into, 
POSSESSORY  RIGHT, 

suit  as  to,  parties  to,  317 
POSSIBLE  INTEREST, 

assignment  of,  64,  55 
POSTEA,  376 
POSTPONEMENT, 

of  day  of  payment,  127,  128 
POWER, 

trust  in  form  of,  29 

in  nature  of  trust,  100 

to  dispose  of  by  will,  95 

created  by  way  of  use,  defective  exe- 
cution, 99,  100 

of  sale  in  mortgage,  121 

of  revocation,  may  render  convey- 
ance voidable,  146 
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POWER— oon^tnttM^. 
of  appointment,  abuse  of,  185 
iUnsory  appointment  nnder,  185 
of  sale  to  paj  debts,  255 

See   Appointment;  Election;  I\t8ses' 
gion* 
PRAYER, 
of  process,  302,  310,  311 

how  framed,  312 
in  supplemental  bill,  414 
in  bill  of  revivor,  407 
for  relief,  802,  308-^10 
for  general  relief,  808,  309 
for  ne  exeat,  360 
to  bill  of  revivor,  407 
to  supplemental  bill  in  case  of  bank- 
ruptcy or  in- 
solvency, 409 
in  nature  of  bill 
of  review,  419 
to  bill  to  impeach  or  set  aside  decree 
for  fraud,  419,  420 
PRECATORY  WORDS, 

trust  by  using,  29 
PRELIMINARY, 
accounts  and  inquiries,  880,  381 
decree,  375,  380 

See  Interiocutory  Orders, 
PRESCRIPTION, 
de  non  deoimando,  236 
de  modo  decimandi,  236 
PRESENTATION, 

to  church,  mortgage  of,  120 
PRESUMPTION, 
of  law,  trust  by,  27,  31,  33,  et  §e^* 
of  waiver,  87 

on  purchase  in  name  of  another,  101 
as  to  successive  legacies  or  gifts,  103 
against  double  portion,  104,  105 
evidence  in  rebuttal  or  oonfirmation 

of,  106 
from  enjoyment  of  tithes,  236 
PRETENCE, 

charge  in  bill,  303 
PRICE.    See  PUrrJtaee. 
PRINCIPAL, 
liability  of,  discharge  of,  106 
in  suit  against  agent,  220,  221,  222 
and  surety,  contribution    between, 

269,  270 
party  to  suit  against  surety,  319 
money,  payment  of,  within  twenty 
years,  114 
See  Agent ;  SietoartU 
PRINTER, 

Queen's,  214 
PRIOR, 
mortgage,  mortgagor  bound  to  dis- 
close, 122 
encumbranoe,  not  registered,  154 


PRIORITIES, 
generally,  145-162 
of  legal  over  equitable,  148,  256 
decree  to  settle,  162 
under  mortgagor,  as  to  redemption, 
113 

See       Contribution ;      Exoneration ; 
Marshalling, 
PRIVILEGE, 

of  Peerage  or  Parliament,  326,  327 
PROBATE 
duty,  effect  of  conversion  as  to,  189, 

246 
copy  of  will  of  personal  estate,  248 
fraudulently  obtained,  248 
grant  of,  opposition  to,  249 
litigated,  352 
PROCEEDINGS, 
separate,  by  creditor,  259,  260 
order  to  sUy,  360 
See  Action;  Smt, 
PROCESS, 
generally,  324-330 
of  contempt  to  enforce  answer,  326 

performance 
of  decree, 
326 
effect  of,  826 
service  of,  abroad,  323,  327 
present  practice  as  to,  327-330 
See  Phiger, 
PROCLAMATIONS, 

printing,  214 
PRO  CONFESSO, 
taking  bill,  827,  329,  374 
bill  tiJien,  rehearing  of,  400 
See  BiU. 
PRODUCTION  OP   DOCUMENTS,  12, 
13 
order  for,  16,  349,  350 
grounds  for  refusing,  16 
in  possession  of  plaintiff,  17, 18,  350 
on  reference  to  master,  2^5,  382 
allegations  in  bill  to  obtain,  305 
on  trial  of  issae,  377 
action,  378 
PROPBRT, 

at  law,  doctrine  of,  167,  168 
PROFESSIONAL    ADVISER,    6,    344, 

370 
PROFITS, 
made  by  trustee,  account  of,  64 

agent,  221,  222 
of  partnership,  division  of,  244,  246 

Inquiry  directed    as 
to,  246 
of  mine  or  colliery,  suit  for,  247 
PROLIXITY 
of  bill,  306 
of  answer,  11 
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PROMISE, 
consideration,  basis  of,  97 

verbal,  that  agreement  be  altered,  84 
inter  Tivos,  followed  by  gift  or  leg- 
acy, im,  105 
See  Contideratum. 
PROOF, 

prodaction  of  documents  for,  306 
PROSECUTION, 

bill  dismissed  for  want  of,  347,  373 
PROTECTION 
of  documents  from  production,  15 
See  Discover  tt.  ^ 

PROVISION, 
legacy  construed  as,  101,  103 
purchase  construed  as,  101 
PUBLIC, 
interest,  discovery  to  prejudice,  8 
purposes,  trusts  for,  65 »  et  seq» 
company,  shares  in,  sale  of,  83 

restraining  order  against, 
858 
trust,  suit  as  to,  parties  to,  315 
PUBLICATION, 
in  suit  to  perpetuate  testimony,  25 
of  depositions  taken  de  bene  esse,  25 
application  to  enlarge,  371 
passing,  367,  371 
passed,  new  evidence  after,  371 
PUNISHMENT. 

discovery,  leading  to,  3 
PURCHASE, 
parol  agreement  for,  possession  un- 
der, 86 
in  name  of  another,  101 
without    notice,  equity    originating 

in,  159 
without  notice,  plea  of,  162 
for  valuable  consideration,  plea  of, 
337 

See  Converiion. 
PURCHASE-MONEY, 
resulting  trust  from,  83-35 
parol  evidence  to  prove  payment  of, 

34 
being  trust  ftind,  143,  144 
application  of,  156 

repayment  of,  in  case  of  mistake,  190 
interest  on,  88 
See  Chmpensalton. 
PURCHASER, 
rights  of,  under  Registry  Acts,  163, 

154 
for  value  without  notice,  37 
without  notice  of  debts,  156,  157 

not    compelled    to 

discover,  160 
bill  to  perpetuate 
testimony  against, 
162 


PURCHASER— oontmuecf. 
with  notice,  273 

of  charitable  trust,  69 
having  notice  of  uudooketed  Judg- 
ments, 155 
nndocketed  Judgment  as  against,  155 
in  possession,  86 
of  realty,  right  as  to  title,  87 
equitable  lien  of,  12^  126-129 
how  judgments  operate  against,  131 
grants  void  against,  145 
getting  in  term,  52 
having  acquired,  conflicting  rights, 

53 
nnder  trust  for  sale,  155,  156 
debtor  for  his  purchase-money,  352 
See  Money;  Vendee, 
QUARRIES, 

working,  injunction  against,  210 
UUEEN  CONSORT, 

suit  as  to  right  of,  813 
QUO  WARRANTO, 

discovery  subjecting  to,  3 
RAILWAY 
company,  injunction  against,  211 
share,  266 
REAL  ESTATE, 
declaration  of  trust  as  to,  28 
resulting  trust  as  to,  31 
specific  performance  as  to,  85 
Judgment,  charge  on,  132 
See  Lien ;  Convertimu 
REBELLION, 
writ  of,  325 

abolished,  328,  893 
RECEIPT, 
by  trustees,  68 
by  executors,  68 
trustee's,  a  discharge,  156 
RECEIVER, 
right  of  equitable  mortgagee  to,  122, 

123 
legal  mortgagee  cannot  have,  122 
depositee  of  deeds  entitled  to,  125 
creditor's  right  to  appointment  of,  129 
in  suit  to  wind  up  partnership,  243 
right  of  tenant  in  common  of  mines, 

etc.,  to,  147 
in  administration  suit,  259 
bill  for  appointment  of,  281,  284 
of  the  estate  of  wards,  284 

lunatic,  293 

duty  of,  293, 
294 
of  the  estate  of  lunatic,  security  by, 

294 
order  for  appointment  of,  349,  352- 

355 
master  to  appoint,  380 
accounts  of,  225 
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RECOGNIZANCB, 

person  bound  by,  123 

debts  by,  priority  of,  252 

memorial  of,  154 
RECOMMENDATORY  WORDS, 

trust  by  use  of,  29, 30 
RECONVERSION, 

what,  136,  137 
RECONVEYANCE, 

by  mortgagee,  115 

by  substitution  by  order  of  eourt, 
116,  117 
RECORD, 

plea  of  matter  of,  341 

what  constitutes,  347,  396 
RECTIFICATION, 

of  olerioal  slip  in  order,  396,  397 

of  defect  in  bill,  403 
RECTOR, 

right  to  an  issue  as  to  modus,  377 

cost  of,  in  suit  to  establish  modus,  390 
REDEMPTION, 

clause  of.  111 

right  to  sue  for,  113 

right  of  restriction  of,  112 

suit  for,  lia-120 

suits  for,  or  in  nature  of  suits  for, 
cost  of,  390 

expenses  of,  115 

of  escheated  estate,  115 
See  EguUy  of, 
REDUCTION  INTO  POSSESSION, 

assignment  equivalent  to,  142 
RE-ENTRY, 

clauses  of,  109 
RE-EXAMINATION, 

after  publication,  372,  383 
See  Examination. 
RE-EXECUTION,  166,  168 
REFERENCE 

to  master,  379-387. 

See  Arbitrator;  Auditor;  M<uter, 
REGISTER 

of  judgment,  132 

acts,  153 

See  Conveifonce* 
REHEARING, 

generally,  388,  396-401 

on  supplemental  bill,  in  nature  of 
review,  419 

and  hearing  on  supplement  and  re- 
view, 418,  419. 
REGISTRATION, 

under  1  &  2  Vict.  o.  110,  155 

of  deed,  not  notice,  157 

of  Judgment,  not  notice,  157 
RELATIONS, 

trusts  for,  29,  66 
RELATOR, 
bill  and  information  by,  302 


RELEASE 
of  trustee  to  oo-tmBtee,  87,  38 

when  trust  at  an  end,  59 
decree  for  ezeontion  of,  106 
executed  under  mistake,  188 
under  seal,  plea  of,  337 
plea  of,  338 
RELIEF.     See  B-awer  for. 
REMAINDERMAN, 
quasi  heir,  99 
bargain  with,  136 
after  estate  tail,  when  party  to  suit, 

315,  316,  411 
bill  of  supplement  and  review  by, 
419     ' 
RENEWAL.     See  Leate. 
RENT, 

intermediate,  88. 

payment  of,  covenant  for,  109 

statute  88 
to,  109 
payment  of,  bill  to  obtain,  237,  238 
raortgagor  entitled  to,  114 
creation  of,  in  partition,  231 
to  co-owner,  232 

bygone,  heir  or  devisee  charged  with, 
263 

See  BUI. 
RENUNCIATION 

of  trust,  how  evidenced,  37 
REPAIR, 
covenant  to,  83,  109 
contract  to,  83 
mortgagee  in  possession  bound  to, 

117,  118 
by  co-tenant,  267,  268 
REPLICATION, 
eifect  of,  20 
to  plea,  342 
to  answer,  form  of,  347 

omission  to  flle,  347 
REPORT 
of  master,  225,  226,  383,  384-387 
in  lunacy,  294 
as  to  sufficiency,  345 
exceptions  to,  345 
warrant  of  master  for  preparing,  383 
separate,  385 
REPRESENTATION, 

fraud  by,  176,  177,  178 
REPRESENTATIVES 
of  party  chargeable,  bill  of  revivor 
and  supplement  against,  407 
See  Acbninistrator ;  Executor, 
RESCISSION,  175-193 
RESERVATION 

of  rent  in  lease,  174 
RESIDUARY  BEQUEST,  264 
RESTRAINING  ORDER 
as  to  stocks  and  dividends,  358 
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RBSTS  IN  ACCOUNTS, 
as  to  allowing  against  mortgagee  in 
possession,  118,  119 
RESULTING  TRUSTS 
generally,  27,  32,  33 
in  case  of  uncertainty,  29,  32,  69 
by  presumption  of  law,  31 
eifeot  of,  33 
for  a  purchaser,  101 
See  Conrersion, 
RETAINER 
in  nature  of  set-off,  223 
of  bill,  see  Bill, 
RETIREMENT 

of  trustee,  38, 39 
RETURN 
of  coomiissioners  for  assignment  of 

dower,  380 
settling  boun- 
daries, 380 
partition,  231 
de  lunatioo  in- 
qnirendo,  392 
by  sheriff  to  writs,   324,  325,   328, 
394 
REVERSAL 

of  decree  or  order,  396,  397, 417 
REVERSION, 

dry,  mortgage  of,  120 
REVERSIONARY  INTEREST 

of  wife,  142 
REVERSIONER, 

bargain  with,  186 
REVIEW, 
bUl  of,  416,  417 

in  nature  of,  417 
of,  form  of,  418 
leave  to  file,  417,  418,  419 
statement  in,  of  leave  obtained 
to  file,  418 
of  master's  report,  387 
REVIVOR, 

bUl  of,  402,  403-408 

form  of,  405,  407 
who  may  file,  403,  407 
and  supplement,  bill  of,  408 
REVOCATION, 
power  of,  may  render   oonyeyanoe 
voidable,  146 
See  fbwer. 
RIGHT, 

assignment  of,  64 

bUl  of  peaoe  as  to,  199-202 

general,      ascertained,      injunction 

granted  on  bill  of  peace,  200 
legal,  of  plaintiff  in  injunction  suit, 
tried  at  law,  217 
RISK, 

indemnity  against,  91 
RULE.     See  Decree^ 

58 


SALE 
in  case  of  mortgage  by  deposit,  125 
Welsh  mortgage,  125 
mortgage  by  trust,  126 
of  lien,  128 
of  property  mortgaged,  120,  261 

suits  for  costs 
of,  391 
power  of,  in  mortgage,  121 
with  power  to  repurchase.  111 
trustee  for,  55 
on  equitable  elegit,  130 
trust  for,   operating  as  conversion, 

140, 190 
and  conversion  of  partnership  estate, 

244 
of  land,  contract  for,  considered  as 

performed,  140 
bona  fide,  after  prior  grant,  146 
injunction  against,  144,  146 
for  satisfaction  of  debts,  253,  255 
master  to  superintend,  379,  380 
See  Auction;   Bargain;    Condition; 
Oonvernonm 
SCANDAL 
in  bill,  306 
in  answer,  343 
See  Impertinence. 
SCHEDULE 
in  answer,   of  documents,   16,   344, 

349 
to  answer,  344,  345 

how  referred  to,  345 
SCHOOLS.     See  Grammar  Schools. 
SCULPTURES, 

protection  to,  21 
SEAL, 

contracts  under,  see  Discharges. 
securities  not  under,  167 
SEARCH 
for  deed  or  judgment,  presumed  no- 
tice, 157 
SECURITY, 
trust  property  on,  56 
conveyance  being,  right  to  redeem, 

111,  122 
collateral  mortgagee  selling  on,  119 

in  case  of  lien,  128 
imperfect,  what  is,  122 
sheriff  to  seise,  131 
negotiable,  lost,  167 
under  writ  of  ne  exeat,  360,  361 
See  Instrument;  Mortgage. 
SEPARATE 
account,  388 

property,  wife's  power  over,  45 
trust,  language  creating,  45 
use,  trust  for,  43,  44,  289 
SEPARATION, 
deed  of,  44 


834 


iin>Ex. 


[The  references  ate 

SEQUESTRATION. 

writ  of,  325,  894,  396 

nisi,  326 

in  defaalt  of  answer,  329 
SEQUESTRATOR 

aathorized  by  writ  of  sequestration, 
325 

power  of,  to  seize  and  dispose  of 
docnments,  395 
SERJEANT-AT-ARMS,   325,  328,  329, 

394 
SERVICE 

of  snbpcBna,  324,  327,  328 

abroad,  327 

of  copy  of  petition,  348,  349 
of  decree,  394 

to  ancient  mill,  bill  of  peace  as  to,  199 
SET-OFF, 

right  of,  222 

tried  at  law,  222 
when  tried  in  equity,  222, 
223 

statutes  of,  222 
SETTLEMENT, 

articles  for,  41,  42 

wife's  equity  for,  43,  47, 48 

waiver  of,  48 

children's  right  to,  48,  49 

correction  of,  171 

on  marriage  of  ward,  288 

affecting  parties  to  suit,  to  revive,  408 
SEVERANCE.     See  IhrtUion. 
SHARES, 

fi.  fa.  cannot  ox>erate  on,  130,  131 

judgment,  charge  on,  132 

of  partners,  sale  of,  242 
SHERIFF,  ■ 

duties  under  1  &  2  Vict.  c.  110,  131 

division  by,  on  partition,  230 
See  Writ. 
SHIP, 

subject  of  tenancy  in  common,  233 

repairs  of,  268 

Jurisdiction  as  to,  in  Court  of  Admi- 
ralty, 233 
See  Average, 
SHIPOWNERS, 

responsibility  of,  act  limiting,  206, 207 

liberty  of,  to  employ  ship,  233 
SIMONY, 

discovery  as  to,  3 
SIMPLE  CONTRACT, 

debt  may  be  tacked,  164 

debts  on,  priority  of,  252 
SOCIETIES.  Bee  Friendly, 
SOLICITOR, 

communications  with,  6,  7 

trustee  being,  61 

notice  to,  157 

mistake  of,  correction  of,  170 
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SOLICITOR— conlmu6ef. 
Jurisdiction  over,  349 
and  client,  costs  as  between,  391 
See  Attorney. 
SOLICITOR-GENERAL, 

complaint  preferred  by,  301 
SPEAKING  DEMURRER,  335 
SPECIAL 
circumstances,  liberty  to  state,  384, 
385 

issue  found  with,  376 
verdict,  376,  385 
case,  376 

injunction   to  restrain  proceedings, 
195,  198,  359 
SPECIALTY, 
debts  by,  priority  of,  252 
creditors   by,  rights  of  by  statutes, 

253,254 
decree  for  delivery  and  cancellation 
of,  106 

See  Dixharge. 
SPECIE, 
enforcement  of  contract  in,  82,  et  §eq. 
See  Specific  Performance. 
SPECIFIC, 
allegations  in  bill,  305 
chattels,  orders  directing  to  be  deliv- 
ered up  or  secured,  91 
devise,  what  is,  265 
legatee,  rights  of  to  be  exonerated, 
265,  275 
SPECIFIC  PERFORMANCE, 
generally,  78-92 
is  of  grace,  77 

requisites  of  contract,  77,  tt  9eq, 
voluntary  contracts,  79 
of  contracts  relating  to  chattels,  83 
bill  for,  receiver  on,  354 
ne  exeat  on,  360 
inquiry  on,  381,  382 
evidence  on,  362 
costs  of,  391,  392 
reference  in  suit  for,  380 
of  contract  to  convey,  123,  146 
SPLITTING  UP, 

cause  of  suit,  331 
STAKEHOLDER, 

protection  of,  202 
STATE, 
matter  of,  discovery  as  to,  344 
of  facts,  before  master,  383 
STATED  ACCOUNT, 
effect  of,  226 
when  opened,  226,  227 
STATEMENT 

in  bill,  302,  303 
STATUTE 
of  Frauds,  27,  28,  84,  85,  123,  125, 
129, 171,  254 
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STATUTE— cofKtflii«<f. 
of  FrancUy  declaration  of  trnst  under, 
27,  28 
requirements  of,  not  com- 
plied with,  86 
plea  of,  337 
of  DiBtribntions,  relations  within,  29 
of  LimiUtions,  173,  227,  268 

plea  of,  337 
of  action  and  suits, 
69,  234,  235 
of  guardianship,  280 
of  interpleader,  203 
of  Merton,  234 
of  partition,  229,  230 
of  set-off,  222 

as  to  Court  of  Chancery,  327 
service  abroad,  327 
contempts,  394,  395 
taking  bill  pro  confesso,  326, 

327 
custody  of  infants,  283,  284 
property    of   persons    not   sui 

juris,  285,  295 
lunaUos,  291,  292 
traverse  of  inquisition,  293 
JointHStock  companies,  242 
submission  to  arbitration,  192 
193 
for  improvement  of  law  of  evidence, 

363 
making  real  estate  assets,  258,  254, 

276, 276 
debts  by,  priority  of,  252 
persons  bound  by,  123 
memorial  of,  154 
lectures  protected  by,  213 
STEWARD, 
bill    for    account    by,  against    em- 
ploj^er,  221 
See  Agent, 
STIPULATED  PAYMENT, 

held  penal,  108 
STOCK, 
sale  of,  83 
mortgage  of,  120 

fi.  fa.  cannot  operate  on,  130,  131 
Judgment,  charge  on,  132 
belonging  to  infont,  286 

lunatic,  296 
transfer  of,  into  court,  352 
distringas  as  to,  357,  358 
See  IhjfmeiU  inio  Court, 
STOCKJOBBING, 

discovery  as  to,  6 
STRANGER, 

purchase  in  name  of,  102 
SUBMISSION 
to  arbitration  made  rule  of  oourt, 
statutes  as  to,  192,  193 


SUBPOBNA, 
writ  of,  prayer  for,  308,  310,  311 
service  of,  324 
substituted  service  of,  324 
to  hear  Judgment,  373 
to  revive  suit,  prayer  for,  407 
in  nature  of  scire  facias,  to  revive 

decree,  406 
for  costs,  394 
SUBSTITUTION 
by  court,  of  persons  to  convey,  37, 
39 
SUBTRACTION 

of  tithes,  235,  236 
SUFFICIENCY 
ofplea,  341,  342 
of  answer,  345 
SUIT, 
discovery  in  aid  of,  18,  19,  23 
defence  in,  discovery  in  aid  of,  9 
by  trustee  for  direction,  59 

costs  of,  64, 
65 
for  foreclosure,  112,  113 
for  redemption,  112 
separate,    for    administration,    259, 

260 
by  one  on  behalf   of   himself   and 
others,  319,  320 

See  BtU;  PrioritUa;  Statute  of  lAmir 
tations, 
SUPERSTITIOUS  USE, 

trust  for,  67 
SUPPLEMENTAL 
biU,  402,  403,  40a.415 
form  of,  414 
and  bill  of  revivor,  408 
bill  in  favor  of,  form  of,  412,  414 
in  nature  of  bill  of  review,  416, 

418,  419 
added  to  bill  of  review,  418 
necessary  party  added  by,  412 
answer,  347 
See  BiU;  Original. 
SUPPRESSION 

of  depositions,  370,  372 
SURCHARGE  AND  FALSIFY 

liberty  to,  227 
SURETIES, 
rights  of,  268,  269,  270  . 

between  themselves,   ^68, 
269 

and  principal,  268, 
269,  270 
of  committee  or  receiver,  294 
suit  against  parties  to,  319 
discharge  of,  106 
SURETYSHIP, 
bond  of,  172 
fraud  as  to,  179 
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SURPLUS, 

right  to,  139 
SURPRISE, 
enrollment  of   decree    vacated    on, 
397 
SURRENDER 
of  copyhold,  equity  for  supplying, 
■     98,  99 

decree  for,  394,  395 
by  master,  instead  of  party  in  con- 
tempt, 395 
See  Copyhold. 
SURVIVING 
interest  in  suit,  404 
See  Reviow, 
TACKING, 

doctrine  of,  162-165,  271 
TAXATION 

of  costs,  391 
TENANTS, 
bill  of  peace  by  or  against,  199,  200 
interpleader  by,  204 
See  Joint  TenanU. 
TENANTS  IN  COMMON, 
partition  by,  229 
right  to  receiver  of,  354 
See  Ship. 
TENANT  FOR  LIFE, 
lease  by,  3,  4 
waste  by,  4 
whether  defendant  is,  discovery  as, 

to,  4 
renewal  of  lease  by,  50 
partition  by,  230 
and  remainderman,  suit  against,  411, 

412 
decree  against,  reversal  of,  419 
TENANT  IN  TAIL, 

leases  or  conveyances  by,  99 
charge  paid  off  by,  270 
party  to  suit,  315,  316 
born  pending  suit,  411,  412 
bound  by  previous  proceedings,  412 
TENANT  FOR  YEARS, 
partition  by,  230 

TENDER 

to  save  costs,  21,  393 
TENEMENTS, 

contract  of  sale  of,  85 
TERMS, 

satisfied,  attendance  of,  51,  52,  169, 
160 

in  gross,  52 

outstanding,  assignment  of,  159 

equity  to  have  removed/  249 

TESTAMENTARY 
assets,  administration  of,  248-266 
expenses,  what,  261 

TESTIMONY.     See  Pkrpetuatum. 


THEATRE, 
engagement  to  perfcMin  at,  81 
patent  to  keep,  213 
TIMBER, 
directions  for  preservation  of,  43 
cut  by  guardian  or  trustee,  142,  143 

stranger,  143 
mortgagor  restrained  from  cutting, 

114 
felling,  injunction  against,  210 
blown  down  by  accident,  143 

See  Waste. 
TIME 
to  make  out  title,  85,  87,  9t  seq. 
not  of  essence  of  contract,  88 
for  payment,  contract  to  give,  107, 

126, 127 
applications  for,  to  master,  380 
TITHES, 
jurisdiction  as  to,  235,  236,  237 
bill  of  peace  as  to,  199 
subtraction  of,  235,  236 
Commutation  acts,  237 

See  Modus. 
TITLE 
to  real  estate,  in  bill  for  specific  per- 
formance, 84 
on  purchase  of  realty,  87 
time  to  make  out,  85,  87,  et  seq. 
objections  to,  waived,  87 
proved  bad,  87 
how  perfected  in  equity,  160 
reference  to  master  as  to,  379 
of  plaintiff  when  bill  filed,  412,  413 
of  defendant  on  bill  of  interpleader, 

inquiry  as  to,  206 

See  Defects;  Evidence. 
TITLE  DEEDS, 
order  directing,  to  be  delivered  up, 

or  secured,  91 
inspection  of,  in  hands  of  miortoagee, 

115 
deposit  of,  mortgage  by,  123-125 
right  of  detainer  of,  124 
notice  as  to,  158 

possession  of,  protection  by,  160 
TORT.     See  Injunction  against^ 
TRADE, 
trust  fund  used  in,  64 
secret  of,  injunction  against  use  oil 

216 
TRADE  MARKS, 
injunction  to  restrain  infringement 

of,  217 
TRANSFER 
of  tmst,  32,  53 
of  equitable  interest,  53 
of  interest  in  suit,  effect  of,  408-410 
of  stock,  restraining  order  as  to,  358 
when  breach  of  trust,  38 
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TRANSFER— <»nhnii«i. 

sabstantial  for  speoifio  performance, 
90 

decree  for,  894,  395 

hy  master  instead  of  party  in  con- 
tempt, 805 
TRANSITU, 

stoppage    in,  may  be    enforced    in 
equity,  127 
TRAVERSE, 

matter  of  right,  298 

of  inqnisition,  292 

general,  in  answer,  343 

special,  in  answer,  844 

of  statement  in  bill  of  review,  418 
TRAVERSING  NOTE,  829 
TREASON.    See  Attainder. 
TRESPASS, 

action  of,  91,  209 

remedy  at  law  for,  209,  210 

as  to  mine  or  colliery,   inj  unction 
against,  247 

See  Destntctive  Trespcus. 
TRESPASSER, 

at  law,  86 
TRIAL.     See  New  Trial. 
TROVER, 

action  of,  91 
TRUSTEES, 

who  called,  26,  27 

duties  and   responsibilities  of,   55, 
et  teq. 

by  operation  of  law,  148 

by  construction  of  equity,  62,  81,  97, 
102,  116, 143 

claims  against,  69 

by  misrepresentation,  150 

retiring,  88,  89 

desirous  of  being  discharged,  61 

compelled  to  act,  61 

restrained,  61 

removed,  61 

another  appointed,  61 

incapacitated,  81,  349 

refusing  to  convey,  37 

careless  or  negligent,  151 

abusing  trust,  852,  853 

defaulting,     contribution     between, 
268 

acquiring  benefit,  59,  60,  61,  188 

being  a  solicitor,  61 

nomination  of,  by  court,  86,  87 

appointment  of,  by  court,  87,  88,  89 

authorized  by  court,  act  by,  148 

conveyance  by  substitution  to,  37,  81 

trusts  shall  not  fail  for  want  of,  86 

how  may  divest  themselvee  of  trust, 
87,88 

may  deal  with  cestui  que  trust,  60, 
184 


TRUSTEES— con^mtMi. 
for  sale,  155 

or  purchase,   sale  or    pur- 
chase by,  60,  188,  184 
of  ward,  284 
of  stock,  moneys,  etc.,  89 
attainder  of,  50 

on  death  of  cestui  que  trust,  50 
death  of,  without  heirs,  50 
notice  to,  of  conveyance,  161 

of  transfer,  53 
person  in  nature  of,  352 
when  executor  is,  251,  252 

purchaser  is,  352 
property  unduly  changed  by,  142, 

148 
enjoined  from  committing  breach  of 

trust,  207 
inquiry  as  to  wilful  default  of,  221 
promise  by  legatee  to  stand,  248 
consent  of,  to  marriage,  186 
ejectment  by,  194 
parties  to  suit  as  to  breach  of  trust, 

819 
representing  cestui  que  trust  in  suit, 

316,  317 
suit  against,  parties  to,  818 
right  of,  as  to  costs,  61 
cost  of  in  suits  for  performance  of 

trusts,  890 

See  Conversion. 
TRUSTS, 
generally,  26-76 
creation  of,  27 
statute  of  frauds,  28 
certainty  in  declaration  of,  29 
for  creditors,  31 
resulting,  82 
purchase  by  one  in  name  of  another, 

88 
constructive,  86 

acceptance  of,  how  evidenced,  37 
mortgage  of,  122 

deed  in  nature  of  mortgage,  122,  126 
to  pay  debts,  255 
notice  of,  effect  of,  152 
set-off  in  case  of,  223 
estate  of  debtor,  operation  of  elegit 
on,  131 
made  assets,  254 
title    to,  how   perfected    in 

equity,  160,  161 
disentailing  of,  50 
in  an  infant,  285 
dower  and  curtesy  in,  51,  283 
suits   for  performance  of,   costs  of, 

890,  391 
concealment  of,  ground  for  bill   of 

review,  419 
equity  under,  149 
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TRUSTS— con/im«ed; 

operation  under,  of  equitable  oon- 
version,  135,  et  seq. 

countermanded,  a  reconversion,  136, 
137. 

See  Conversion;  Declaration;  Stat' 
tUe  of  hrands, 
UNCERTAINTY, 

gift  void  on  ground  of,  69 
UNDERWRITERS, 

contribution  between,  269 
See  Average* 
UNIVERSITIES, 

privilege  of,  331 

privileges  of,  as    to   printing    and 
copyright,  214 
UNSOUND  MIND.     See  Paeons  of. 
USURIOUS  CONTRACT, 

discovery  as  to,  3 
USE.     See  Separate  use. 
USEFUL  OBJECTS, 

trusts  for,  65 
VALIDITY, 

of  patent,  213 

of  will  of  persox^il  estate,  248 
real  estate,  249 
VALUE, 

rent  below,  notice  of  fraud,  159 
See  Con^f)en8ation. 
VALUABLE.     See  Consideration. 
VARIATION 

of  decree,  effect  of,  as  to  costs,  400 
VENDEE, 

death  of,  effect  of,  140,  141 
VENDITIONI  EXPONAS, 

writ  of,  395 
VENDOR 

allowed  time,  89 

equitable  lien  of,  122,  126-129 

death  of,  effect  of,  140 

ejectment  by,  194 
VERDICT 

at  law,  300 

on  issue  directed,  376,  377 
VICAR, 

right  to  an  issue  on  modus,  377 

costs  of,  in  suits  to  establish  modus, 
390 
VIVA  VOCE 

examination  before  master,  382 
VISITOR, 

of  corporation,  etc.,  74,  75 

being  trustee,  75 
VOLUNTARY 

conveyance,  etc.,  153 

gift,  147 

equity  under,  149 

grant,  146 

promise,  79 
See  Bounty. 


WAIVER, 

parol,  84 

of  penalty,  5 

of  right  to  caU  for  title,  87 

of  forfeiture  in  suit  for  tithes,  235 

evidence  of,  87 
WARD, 

of  court,  bill  to  make  an  infant,  281 

education  of,  282-284 

management  of  estate  of,  284-290 

guardUan  taking  benefit  from,  184 
See  Ii^ant. 
WARDSHIP, 

inddents  of,  281 
WARRANT, 

of  master,  382,  383 

for  preparing  report,  383,  384 
WARRANTY, 

representation  by  way  of,  178,  179 
WASTE,  208,  209,  355,  356 
WELSH  MORTGAGE,  122,  125,  126 
WEST  INDLAN  MORTGAGE,  112 
WIDOW, 

entitled  to  dower,  bound  to  elect,  94 

right  of,  as  to  revivor,  404,  405 
WIPE, 

duty  of  maintaining,  97 

chose  in  action  of,  assignment  of,  142 

right  of  survivorship  of,  142 
See  Feme  Covert. 
WILL, 

validity  of  Jurisdiction  as  to,  175, 
248 

Jurisdiction  to  declare,  established, 
249 

trusts  created  by,  27,  249 

resulting  trusts  by,  32 

mistake  in,  172 

to  be  registered,  153 

proof  of  execution  of,  on   issue  di- 
rected, 249,  250 

fraud  used  in  obtaining,  175,  248 

execution  of  power  by,  100 

of  feme  covert  Judicially  non.6xisi- 
ent,  93 

construction  of,  as  to  trusts,  41,  42 

bill  to  perform  trusts  of,  249 

bill  to  administer  assets  under,  249 

suits  to  establish,  costs  of,  390 

void  under  late  Will  act,  93 

made  before  late  Will  act,  94 

act  as  to  copyholds,  98,  99 

residuary  devise,  265 
See  Elections. 
WILFUL  DEFAULT, 

inquiry  as  to,  against  trustee,  mort- 
gagee, or  agent,  221 
WITNESS, 

competent,  364 

evidence  of  one  only,  21 
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WITNESS— «mfwt4«/. 

attesting  to  will,  examination  of,  249, 
250,  373 

defendant  examined  as,  363-365 

plaintiff  incompetent  as,  366 

mode  of  examining,  369--371 

signature  of,  to  examination,  370 

objection  of,  to  interrogatory,  370 

evidence  to  discredit,  371 
See  CommiMicn;  Evidence. 
WOODS.     See  Timber. 
WORK, 

contract  to  do,  83 

done,  account  of,  224 
WRIT, 

of  assistance,  393,  394 

of  attachment,  325,  393 

with  proclamations, 
325,  328,  393 

of  distringas,  357,  393 

of  dower,  234 


WRVT— continued. 
of  dower  nnder  nihil  habet,  234 
of  error,  300,  301 
of  execution,  393,  394 
of  injunction,  311 
de  Innatioo  inqulrendo,  292 
of  melius  inquirendum,  292 
of  ne  exeat  regno,  311,  349,  360,  361 
of  partition,  229,  230 
of  rebellion,  325,  328,  393 
of  sequestration,  325,  393 
of  subpoena,  308,  310,  311 
of  venditioni  exponas,  395 
delivery  of,  131 

8ee  Elegit;  tleri  Facias. 
WRITING, 
trust  by,  28,  143 
agreement    In,    under    Statute    of 

Frauds,  85,  86 
instrument  in,  extrinsic  evidence  as 

to,  103,  104^ 
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